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On  Saturday  the  eighth  of  December,  died  the  Honour- 
able Sir  James  Allan  Park,  Knt,  one  of  the  Judges  of  the 
Court  of  Common  Fleas.  He  was  succeeded  by  the  Right 
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gave  rings  with  the  motto  **  Judicium  parium.'*  He  took 
his  seat  on  the  first  day  of  Hilary  Term. 

In  Hilary  Term,  18d9f  Mr.  Baron  BoUand  resigned  his 
seat  in  the  Court  of  Exchequer,  on  account  of  continued 
indisposition,  and  in  the  vacation  following,  WiUiam  Henry 
MatUCf  Esq.,  one  of  her  Majesty's  counsel,  was  appointed  to 
succeed  him,  and  having  first  been  called  to  the  degree 
of  the  coi^  gave  rings  with  the  motto  "  Suum  cuique.*^ 
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Esq.,  and  OriffUh  Richards^  Esq.,  of  the  Inner  Temple, 
were  appointed  her  Majesty's  Counsel. 


NAMES  OF  CASES. 


REPORTED  IN  THIS  VOLUME. 


A. 

Abbott  v.  Greenwood  (B«  C.)  • 
Abbott,  Gillett  v.     .        .        . 
Abbott,  Routledge  v,       •        • 
Abergele  ( Inhabitants),  Queen  v. 
Abercrombie  o.  Hickman 
Adams,  Hare  v»  (B.  C.)    •        • 
Adams,  Marshall  o.  {B.  C.) 
Adderly,  Doe  cL  Bouitbee  v*     . 
Allason  o.  Stark       • 
Allen  r.  Jude  •        •        •        • 
Alsten  V.  Mills 
Anonymous.    In  the  matter  of 

Gent,  one,  &c. 

Apperley  v.  Morse  (B.C.) 
Appl«;yard  v.  Baylev  (B.  C.) 
Archer  v.  Marsh  (B.  C.)  • 
Archdall,  Queen  r.  . 
Argent  o.  Reynolds  (B.  C) 
Arundel,    (the  Mayor  of,)     r. 

Holmes  rB.C)    . 
Ashby  V.  Minnett    • 
Ashley  o.  Hughes  (B.  C.) 
Askew,  James  v.       •        .         . 
Atkinson,  Ex  parte  (B.  C) 


Page. 

565 

91 

372 

.355 

534 

77 

396 

527 

719 

49 

739 

355 
171 
208 
577 
440 
198 

313 
155 
402 
457 
87 


B. 

Backhouse,  Few  v. 
Bailey  v,  De  Arroyave 


658 

89 


Page 

Bailey  v.  Bond  (B.  C.)  .  .  420 
Bainbridge  v.  Ilrmston  •  •  600 
Baker  V.  Denning  •        •  148 

Baldwin,  Queen  v.  •        •  681 

Ball  V.  Ball  (B.  C.)  .        .  205 

Baldwin,  Ingram  v.  (B.  C)  .  203 
Baldwin,  Queen  v.  •        .158 

Balraanno  v.  May  •  •  .38 
Bank    of   Enghmd,  Barnes  «• 

(B.G)  .  .  •  •  50 
Bank    of   England^  Barnes  v. 

(B.  C.)  ....  291 
Barrowclough  v.  Johnson  .  162 

Barton  v.  Turner  (B.  O)  .  41 9 

Barnes  v*  The  Bank  of  England 

(B.  G)  ....  291 
Barnes  v.  The  Bank  of  England 

(B.  C.)  ....  50 
Barnes  v,  Hodson  (B.C.)  .     80 

Bartrum  v.  Caddy  .         .  724 

Barton,  Bradshaw  v.  (B.  C.)  .  417 
Barnes,    Doe    d.    Sellwood   v. 

(B.C.)  ....  52 
Barmston(Inhabitants),  Queen  v.  242 
Bayley,  Appleyard  r.  (B.  C.)  .  208 
Bayley  v.  Potts  .  .  .  427 
Bayley,  Ex  parte  v.  •        .175 

Bernard  v.  Silcox  (B.  C.) .  .88 
Bettyes  v.  Thompson  (B.  C)  .  329 
Beverley    (Mayor),    Queen    v. 

(B.C.)         .        .         .         -343 


NAMES  OF  CASES. 


Elliott,  Evans  v. 
£nipscm  v.  Fairfax  . 
Esdulev.  Davis  (B.C) 
Evans  v.  Elliott 
Evara  V.  Davies 
Everiag  v-  Chi&nden  (B. 
Evesham  (Mayor),  Queen  v. 
Ewart,  Doe  d.  Cedogan  e. 
Ex  parte  Atkinson,  (B.  C.( 
Bayley  (B.  C.) . 

Bluck  (B.C.)  . 

Bri^s  (B.  a)  . 

Charnoc 

—  QJlins  (B.  C.) . 

Cragg  (B.  CJ  . 

DaAeU  (B.  C.) 

Daws 

Hammond  (B.C.) 

Hayden  (B.  C.) 

Henry      . 

Hodge  (B.  G) 

Jesse  (B.  G)    . 

Jdmaon  (B.  C.) 

Kitig{B.G)    . 

Lewis  (B.G)  . 

Lyons  ( B.  G)  . 

Marshall  (B.C.) 

MiilIina(B.  G) 

Phillips  {B.  C.) 

- Prosser  (R  G) 

Robins  (B.  G) 

Smithers  (B.  G) 

Thompson  (B.  G) 

'Dimer  (R  C.) 

Wlcox  (R G) . 


Page. 
.  744 
.  353 
.  85 
.  744 
.  360 
G)  .  360 


.  173 

.  546 


F. 

Fairfax,  Empson  v.  .  .353 
Farrerv.  Keat  (B.G)  .    43 

Fenton  v.  The  City  of  Dublin 

Steam  Packet  Company  .  628 
Few  V.  Backhouse  .  .  .  658 
Field  y.  Robins  .        ,     .145 

Filewoody.  Clements  (B.C.)  .  165 
Finch,  Brook  t).  ( B.  C.)  .  .  71 
Firmston,  Bainbridgeu.   .         .  600 


Forbes  v.  Towneend  (B.C.) 
Foster  v.  Clagget  (6.G) 
Fox,  Queen  v. 
Franks.  C heesew right  u. 
Frost,  Queen  v. 
Frost,  Bucktone  v.  • 
Fry,  Pocock  w. 
Fry,  Richards  v. 
FurguBon  v.  Mahon 


,  586 
,  408 


a 

Gale  and  others  ».  Hacksworth 

Gale,  Middleton  v. 

GamSeld,  Doe  d.  Allanson  v. 

(RC.)         .        .        .        . 
Garland,  In  re  (B.  C)      . 
Gibba  V.  Trevanion  (R  G)     •. 

y.  Goles(B.G)      . 

,  Simesr.  (B.G)    . 

Gibbm  V.  Randon  (B.  C.) 
Gilbard,  Harvey  v.  (R  G) 
Gillet  V.  Abbott      . 
Glouci/stershire  {Justices), 

Queen  v.      .        .        .        . 
Goddard,  Wright  v. 
Gokling  V.  Creaawell  (B.  G)     . 
Coles,  Gibbv.  (B.C.)      . 
Goin])ertz,  Todd  v-  (B.  G) 
Gompertz  v-  Levy    . 
Goodbum,  Queen  v 
Goodman,  Raphael  v- 
Gore  V.  Wright 
Gore  V.  Morphew  (RG) . 
Gravest..  WaU  (B.G)     . 
Grater  v.  CoUard  (B.  G)  . 
Graves  v.  Colby 
Gray  v.  Soanes  (B.  G)     . 
Green   o.  Bickuell 
Green  «.  Salmon     . 
tireenwood,  Abbott «.  (B.G)  . 
Green,  Queen  t;.{B.C.) 
Gregory,  Queen  v,   . 
Groom  v.  West         . 
Gunn,  Macfarlanev.  (RG)     . 
Gutteridge,  EUioU  v.  (B.  G)   . 


177 
409 
544 


552 
91 


363 
266 
331 
50 
294 
705 
317 
504 
460 
565 


NAMES  OF  CASES. 


Page. 

n. 

Hack,  Kington  v.     •        •  .1 

Hacksworth,  Gale  v.         •  •    41 

Haddock  t;.  Williams  (R  C.)  .  415 

Hale,  Queen  r.         •        •  •  741 

Hallen,  Morgan  r,  •        •  •  870 

Hale  V,  Maide         .        .  .  899 

Hammond,  Ex  parte  (B.  C.)  .  546 
Handford  r.  Handford  (B.  C)    200 

Harrison  r.  Williams  (B.  C)  .  290 

Hare  v.  Adams  (B.  C.)     .  •    77 

Hardy,  Booth  v.  (B.  C.)  •  .88 

Hardwick  (Earl),  Newman  v.  •  284 

Ilarboum,  Harden  v,  (B.  C«)  •  568 

Harland,  Queen  v.           •  .  604 

Harwood,  Blunt  o.           •  •  515 

Harwich  (Mayor),  Queen  r.  .611 

Hardto  v.  Harboum  (B.  C)  •  568 

Harvey  v.  Gilbard  (B.G)  .  552 

Haworth,  Meyer  v.          •  •  456 

Hayden,  Ex  parte  (B.  C)  •  821 

Haynes,  Wheeler  v*         •  •  645 

Hazard,  Queen  v*  (B.  C)  •  417 

Helmore,  Hopkins  ti.        •  -  •  886 

Hemsworth,  Wilkins  v.     •  .10 

Henry,  Ex  parte      •        .  •  585 

Heslop,  Blunt  r.      .        .  .461 

Hewitt,  Swinbum  v.  (B.  C.)  .  418 

Heyworth,  Hutchinson  t;.  •  780 

Heywood  v.  CoUinge        •  •  702 

Hickman,  Abercrombie  t;«  .  584 
Higginbottom  v.  Higginbottom 

rB.C.)         .        .        .  .407 
Hill  and  another  v.  Sydney,  knt  216 

Hilbert  v.  WUkins  (B.  C.)  •  409 

Hind  i;.  Kingston  (B.  C.)  .  181 

Hohler,  Sandys  v.  (B.  C.)  •    57 

Hodson,  Barnes  v.  (B.  C.)  .     80 

Hodges  r.  Diley  (B.  C.)    .  .  570 

Hodi^n  V.  Drury  (B.  C.)  .  540 

Hodge  Ex  parte  (B.  C.)  .  •  408 

Holloway,  i?*  re  (B.  C.)    .  .  405 

HoUis,  Carruthers  v,         •  .  264 
Holmes,  Arundel  (Mayor)  v. 

(B.C.)     .        .        .  .813 

Hopkins  r.  Helmore        .  .  886 


Horn,  Pursell  i;. 
Homer,  Doe  d.  Madkins  v. 
Howell  V.  Williams  (B.C.) 
Hudson,  Doe  d.  Warles  v. 
Hughes,  Ashley  v.  (B.C.) 
HuU  (Recorder),  Queen  v. 
Humphery,  Queen  t;. 
Hurst  V.  Orbell 
Hutchinson  v.  Heynorth  • 


1. 


Imperial  Gras-light  Company, 

Church  V 

Ingram  v.  Baldwin  (B.  C.) 
In  re  Seaward  (B.  C.) 

Garland  (B.C.)      . 

Weston  (B.  C.) 

Smith  (B.CO  .  311, 

Holloway  (B.C.)     . 

Insolvent  Debtors*  Court  (Com* 

missioners).  Queen  t;.  • 
in  the    matter,  of  Hodson   v, 

Drewry(B.C)    . 
Ipswich  (Recorder),  Queen  t;. 

(15*  1^.^*  •  •  •  • 


P«ge. 
892 

848 
585 
147 
402 
885 
470 
156 
780 


187 
208 
410 
177 
295 
406 
405 

502 

540 

887 


X 

Jacobs,  Ralph  v.  (B.  C.) 
Jacobs  V.  Neville  (B.  C.) 
James,  Morris  t;.  (B.  C.) 
James  v.  Askew 
Jefirys,  Rigby  r.  (B.  C.)  . 
Jessey,  Ex  parte  (B«  C)   . 
Jewell  V.  Wyatt  (B.  C.)     . 
Johnson,  Ex  parte  (B.  C) 
Johnson,  Barrowclough  v. 
Johnson,  Doe  d.  Cope  t;.(B. 
John,  Queen  t\ 
Jones  v»  Powell  (B.  C)     . 
Jones  V.   Collins.     (B.C.) 
Jones,  Body  v.  (B.  C.) 
Joseph,  Queen  r.  (B.  C.) 
Jude,  Allen  t;.  (B«  C) 


.  58 
.  408 
.  177 
.  457 
.  555 
.  178 
.  47 
.  404 
.  162 
C.)  549 
.  897 
.  60 
.  187 
.  42 
.  419 
.     49 


X 


NAMES  07  CASES. 


K. 

Page- 

Keable  r.  Payne    .        •  •  383 

Keat,  Farrer  v.  (B.  C.)     •  *    4S 

Kent  V.  Poole  (B.  C.)       .  .  560 

Kingr.  Kype(B.C.)       .  .    87 

Kington  v.  Hack      •        •  •       1 

Kitchen  v.  Gumming  (B.  C«)  •    45 

King  V.  Sackett  (B.  C.)    .  .  341 
King  (The)  v.  Mayor  of  Lincoln  260 

King,  Pitcher  v.      .        .  .691 

King,  Ex  parte  (B.  C.)     .  .    87 

Kinglake  v.  Pickham  (RC.)  .  301 

Kinglake,  Mattock  v.       .  •  667 

Kingston,  Hind  v.  (B.  C.)  .  181 

Knight  V.  Clements          •  .  280 

Kype,  Kingr.  (B.C.)       .  .87 


Lancaster    Canal    Company, 

Pamaby,  r.  •        •        •  420 

Lant  r.  Peace  •  .  .  271 
Lawson,  Cooper  v.  •        .601 

Layton  V.  Mason  (B.  C»)  .    58 

Ledgard,  Queen  v.  .        •  487 

LesUe,  Thorn  v.  •  .  .  269 
Leeds  (Town  Council),  Queen  v.  23 
Lemon,  Wilcox  t?.  (B.  C.)  .  331 
Lewis,  Queen  r.  .  .  •  632 
Lewis,  Ex  parte  (B.  C)  •  .  405 
Levy  r.  Yates  .        .        .219 

Lever,  Queen  v.  (B.  C.)  •    35 

Levy,  Gorapertz  v.  .        .  728 

Lincoln  (Major),  The  King  v.  260 
Liverpool  (Mayor),  Queen  v.  •  153 
Lloyd,  Coddrington  v.  •  .  358 
Lloyd,  Codrington  r.  .  .  672 
Lomax,  Briscoe  v.  .  .  .  235 
Long,  Weatherall  v.  (B.  C.)  .  58 
London  (Bishop),  Queen  v,  .151 
Loudon  Gas  Company,  Queen 

V.  (B.C.)  .  .  •  .419 
Lords  of  the  Treasury,  Queen 

V.  (B.  C.)  .  •  .  .332 
Lowden,  Queens.  (B.C.)  .551 
Lumsdaine,  Queen  e.       .         .  587 


Page. 

Lyons,  Ex  parte  (B.  C.)  .  .174 
Lyons  v.  Martin       •        .        •  500 

M. 

Macarlton,  Tacey  v,  (B.  C.)  550 
Macfarlane  v.  Gunu  (B.  C.)  •  328 
Macintosh,  Morton  v.  (B.  C.)  .  573 
Maclise,  Sykes  t>.  (B.  C.)  .346 

Maggs  9.  Yoston  (B.  C.)  .  .  185 
Mahon,  Ferguson  v.  .  .  689 
Manchester  and  Leeds  Railway 

Company  Queen  v.  .  .  458 
Manchester  and  Leeds  Railway 

Company,  Queen  v.  .  .651 
Mannering,  Childeren  v.  ( B.  C.)  326 
Marriott  v.  Chapman  ( B.  C.)  .  309 
Marshal,  Ex  parte  (B.  C.)  .  192 
Marshall  v.  Adams  (B.  C.)  .  296 
Marsh,  Cross  r.  (B.  C.)  .     54 

Marsh,  Archer  ».  (B.  C.)  .  577 

Martin  v.  The  Queen  .  .  380 
Martin,  Clarke  v.  .  .  .  586 
Martin,  Lyons «.  .  .  .  500 
Masters  v.  White  (B.  C.)  .    44 

Mason,  Layton «.  (B.C.)  •  58 
Matthews,  Reynolds  v.  (B.  C.)  542 
Mattey,  Queen  v.  .        .176 

Maule,  Hall  r.  .  .  .  399 
Mattock   (Executor)}  v.  Kiug- 

lake 667 

Mawgan  (Inhabitants),  Queen  9.  4o8 
May,  Balmanno  t?.  (B.  C.)  .  38 
Mayer  v.  Haworth  .        .  456 

M^Dermott,  Murley  v.  .  .  226 
Merrick  r.  Wakley  •  .  .  268 
Messenger,  Robinson  «.  .369 

M<Grath,  Strabbing  v.  .  .416 
Middlesex  (Justices),  Queen  v. 

(B.  C.)  .  .  .  .183 
Middleton  v.  Gale  .  .  .352 
Mills,  Alsten  r.  .  .  .  739 
Minnett,  Ashby  v.  .        .155 

Minster  v.  Scoone  (B.  C.)  .  293 
Moody,  Newton  t?.  (B.  C.)  .  554 
Morgan  v.  Hallen  .  •  .  370 
Morris  V.  James  (B.C.)  .  .177 
Morvan  v.  Eastwick  (B.  C.)  .  576 
Morse,  Apperley  r.  (B.  C.)       .  171 


NAMES  OF  CASES. 


XI 


Page. 

Morton  v.  Macintosh  (B.  C.)  •  573 

Morphew,  Gore  v.  (B.C.)  .  831 

Mullins,  Ex  parte  (B.  C.)  .  547 

Murray,  Randleson  9.       .  .149 

Murley  v.  Sherren             .  .  678 

Murley  v.  M^Dennott      .  .  226 


N. 


Neville,  Jacobs  v.  (B.  C.)  .  408 
Newton,  Spenser  v.  ( B.  C.)  .  803 
Newman  v.  The  Earl  of  Hard- 

wicke  ....  984 

Newton  V.  Moody  (B.  C.)  .  554 
Nichols,  Siggers  v.  (B.  C.)  .  5S2 
Nicholson,  Walters.  (B.C.)     .  Ibl 


O. 


Ogle's  Bail  (B.  C.)  .  .202 
Orbell,  Hurst  v.  .  .  .156 
Qienham,  Vernier  V.  ( B.  C)    .802 


P. 


Parnaby  v.   The   Lancaster 

Canal  Company            •  •  4*20 

Parmeter  v.  Reed  (B.  C.)  .  575 

Payne,  Keable  ».     .         .  .  383 

Payn,  Queen ».        .         .  .99 

Pepper,  Queen  t;.     .         .  .135 

Phihps,  Swan  v.       .         .  .  374 

Philcox,  Price  v.  (B.  C.)  .  558 

Phillips,  Ex  parte  (B.  C.)  .  418 

Pickham,  Kinglake  v.  (B.  C.)  301 

Kersonv.  Chessun  (B.  C.)  .17a 

Pitcher  v.  King       .         .  .691 

Ktcher,  Taylor  r.  (B.  C.)  .  206 

Pocock  V.  Fry  (B.  C.)       .  .  408 

Poole  (Mayor).  Queen  v.  .  125 

Poole,  Kent  v.  (B.  C.)     .  .  560 

Poole  V.  Warren      .         .  .  518 

Potts,  Bayley  v.       .         .  .  427 
Powell,  Doe  d.  Jones  v.  (B.C.)   553 

Powell,  Jones  r.  ( B.  C. )  .     60 

Pozzi  V*  Shipton      .  .  624 


Price  v.  Philcox  (B.  C.)  . 

Peace,  Lant  v. 

Price,  Edwards  v.  (B.  C.) 

Prince  v»  Samo 

Prior  v.  Smith  (B.C. 

Prosser,  Ex  parte  (B.  C.) 

Pursell  9.  Horn 

Q. 


Page 
568 
271 
82 
182 
65 
174 
392 


Queen  f .  Archdall  .        .  440 

.  v.  Baldwin  .        .158 

r.  Bowser  (B.  C.)         .  345 

V.  Bristol  (Mayor  of)    .     98 

V.  Burgess  .         .  224 

V.  Burgess  (B.  C.)        .     46 

>  V.  Cambridge  Gas-light 

Company     ....  278 
V.  Cambridgeshire  (Jus- 
tices ....  698 
—  V.  Cambridgeshire,  Jus- 
tices of         ...        .  451 

V.  Chaney  (a  C.)        .     54 

r.  Chesterton       .         .19 

V.  Directors  of  the  Poor 

of  St  Pancras      •         .         .96 

V.  Evesham,  The  Mayor 

of 428 

V,  Fox         ...      4 

V,  Frost        .         .         .  664 

V.  Gloucestershire  (Jus- 


tices) 


ston 


V.  Goodburn 

V.  Green  (B.  C.) 

V.  Gregory 

t;.  Hale 

V.  Harland 

V.  Hazard  (B.  C.) 

v.  Humphrey 

V.  Inhabitants  of  Barm- 

V,  John 


698 
362 
35 
666 
741 
604 
417 
470 

242 
397 
419 


V.  Joseph  (B.  C.) 

r.  Justices  of  Middlesex. 

Exparte  The  Auditors  of  the 
Parish  of  St  Pancras  ( B.  C.)     183 

V.  Ledgar  .         .  487 

V.  Leeds,  (Town  Coun- 
cil of)  .         .  .         .     23 


m 


NAMES  OF  CASES. 


Page. 

Queen  «.  Lever  (B.  C.)  .35 

f;.  Lewis       .         .         .  632 

V.  Liverpool rMayor,&c)  153 

V.  London  (bishop)      .  151 

V,  Lowden  (B.C.)         .  551 

V,  Lumsdaine       .        .  587 

Martin  v.  .        .  380 

V.  Mattey  (B.  C.)         .  176 

■  V.  Mawgan  in  Meneage, 

The  Inhabitants  of       .         .  438 

V.  Payn        .         .         .99 

V.  Pepper    .         .        .  135 

V.  Poole  (JMayor,  fcc.)     125 

on  the   Prosecution  of 

Sir  G.  Duckett  v.  Baldwin    .  681 
on  the   Prosecution  of 


Taylor  v.   The   Manchester 
and  Leeds  Railway  Company  458 

V.  Ricketts  .         .  685 

V.  Roberts  .         .  426 

V.  Roberts  .         .424 

r.  Roberts  .         .160 

v.  Ruscoe  .        .  435 

■ v.  Salisbury,  The  Mar- 
quis of         ....  444 

r.  Salop  (Justices)        .  158 

V.  Salop  (Justices)        .  698 

V.  Somerby  (Inhabitants)  697 

r.  Spencer  (B.  C.)        .  418 

r.  Stock       .         .         .  394 

v.  St.  Margaret's,  Lei- 
cester ....  673 

V,  St  Pancras  (Directors 

of  the  Poor)  .        .         .96 

V,  Sullivan  and  others     610 

«.  The  Bristol  and  Exe- 
ter Railway  Company  .  655 
V.  llie  Commissioners  of 


Page. 

Queen  v.  The   Inhabitants    of 
Brixham       ....  356 

t;.  The    Inhabitants    of 

Yeaveley      ....  614 

r.  The  Justices  of 

Cheshire      ....  635 

r.  The  Justices  of  St 

Alban's        ....  680 

V,  The  Justices  of  Der- 
byshire (B.  C.)     .        .        .  323 

r.  The  Justices  of  Der- 
byshire        ....  365 
V,  The  Lady  and  Stew- 


the  Insolvent  Debtors'  Court, 
In  re  Hamlin       .         .         .  502 
V.  The  Committee  of 


Louth  Holland  Drainage      .  647 

V.  The  Guardians  of  the 

Dolgelly  Union    •        .        .513 

r.  The   Inhabitanta    of 

Abergele      ....  355 

V.  The    Inhabitants    of 

St  John  in  Bedwardine        .211 


ard  of  the  Manor  of  Dulling- 

ham 605 

r.  The  Lady  Sutton     .  525 

V.  The   London  Gas 


Company  (B.  C.)  .         .  419 
v.  The    Lords    of   the 


Treasury,  Ex  parte  Baron  de 
Bode  (B.  C.)        .         .         .  332 
V.  The  Manchester  and 


Leeds  Railway  Company      .  458 
t;.  The  Manchester  and 


Leeds  Railway  Company      .  651 
v.  The  Mayor  of  Bever- 
ley (B.C.)  .        .        .343 

V.  The  Mayor  of  Harwich  611 

V,  The    Recorder    of 

Caermarthen        .        •        .  222 

r.  The   Recorder^  of 

Hull  .        .        .         .385 
V.  The  Recorder  of  Ips- 
wich (B.C.)         .        .        .  337 

V,  The  Recorder  of 

Stamford      ....  657 

V.  The  Rector  of  St 

Mary,  Lambeth  .        •        .  398 
V.  ITie  Sheriff  of  Mid- 
dlesex (B.  a)       .         .         .  403 
.  V.  The  SheriflF  of  Mid- 
dlesex (B.C.)      .        .         .414 

r.  Thomas  .        .212 

V.  Toke  .        .  281 

r.  Treasury  (the  Com- 
missioners of)       .        .         .31 

V.  Unwin  (B.  C.)  .  555 

V.  Wall  Lynn       .        .  366 


NAMES  OF  CASES. 


xiu 


Page. 

Queen  v.  Wardens  of  St  Sa- 

viour^s,  Southwark        .  105,  234 
V.    Wendron    (Church- 


wardens of) 

1?.  Worcester  (Justices)  . 

r.  Worcestershire,   llie 


Justices  of 

c.  Wye  (Inhabitants) 


27 
152 

432 
128 


R. 


Raikes  and  Another,  r.  Todd  .  619 
Ralph  V.  Jacobs  (  a  C.)  .53 

Randleson  v.  Murray  .  ,149 
Ramsay,  Routledge  v.  .  .  232 
Randon,  Gibbin  t>.  (B.C.)  .  208 
Ransford,  Bosanquet  v.  (B.  C.)  548 
Raphael  r.  Goodman  «  .  863 
Reed,  Parmeter  v.  ( B.  C.)  .  576 
Regulae  Generales  .         .  539 

R^lae  Generates  .  143,144,287 
Reynolds  v.  Matthews  (B.  C.)  542 
Reynolds,  Argent  9.  (B.  C.)  .  198 
Richards  «.  Fry  .  116 

Ricketts,  Queen  v.  .         .  685 

Richardson,  Solly  v.  (B.  C.)  .  289 
Rigby  V.  JeflGrys  (B.  C.)  .  555 

Ri^worth,  Young  9.  .103 

RJshworth,  Young  v,  .  528 

Robins,  Field  v,       .  .145 

Robinson  v.  Roland  (B.  C.)  74 

Robinson  «.  Whitehead  (B.  C.)  67 
Robinson  v.  Messenger  .  .  869 
Roberts,  Queen  v.  .  160 

,  Queen  ».    .        .         .  424 

,  Queen  v,  .  426 

•  577 


Robins,  Ex  parte  (B.  C.) 
Doe  d.    Frodsham 


V, 


(B.  C.)        .         . 

—  Doe  d.  Gcldart  v.  (B.C.) 

—  Doe  d.  Giles  (B-  C.) 

—  Doe  d.  Manners  o.  (B.  C.) 
Doe  d,  Mittins  v.  (B*  C.) 


175 
846 
545 
82 
207 
Roe,  Doe  dLFitminster(  Church- 
wardens) ©.  (B.  C.)       .        .  847 

Doe  d.  Scriven  v.  (B.  C.)    584 

Doe  d.  Selgood  v.  (B.  C.)  206 

Doe  d,  Steadman  v. 

(B.  C.)  .        .        .86 


Roe  Doe  d.  Timmins  v,  ( B.  B. 

Doe  d.  Ward  v.  (B.  C.) 

Doe  d.  Ashby  «.  (B.  G) 

Doe  d,  Avery  v.  (B.  C.) 

Doe  d.  Barker  r.  (B.  C.) 

Doe  f/.  Brown  v,  (B.  C.) 

Doe   d.     Burroughs  v. 

(B.  C.)        .        .        • 

Doe  d.  Groom  v.  (B.  C.) 

Rolfe,  Doe  d.  Baverstock  v. 
Roland,  Robinson  v.  (B.  C.) 
Routledge  «.  Abbott 
Routledge  v,  Ramsay 
Ross  r.  boards 
Ruscoe,  Queen  v.     . 
Russell,  Wotton  v.  (B.  C. 


) 


) 


Pnge. 
347 

206 

584 

178 

347 

b6 

544 
85 
466 
74 
872 
282 
876 

436 
196 


S. 


Sackett,  King  9.  (B.  C)  .  341 
Salmon,  Green  v,     .  .  460 

Salisbury  (Marquis),  Queen  «.  444 
Salop  (Justices),  Queen  «.  .  69d 
Salop  (Justices),  Queen  v.  .  158 
Samo,  Prince  ....  132 
Samples,  Doe  d.  Neal  v.  .  .  328 
Sandys  v.  Hohler  (B.  C.)  .67 
Scoone,  Minster  r.  (B.  C.)  .  298 
Scheer,  Whitwill  v.  .        .  889 

Seawanl,  In  re  (B.  C.)  .  .  410 
Sewercrop,  v.  Day  .        .  463 

Shadwell,  Doe  d.  Thomas  v. 

(B.C.)  .         .574 

Sharp,  Slack  r.  .  .  .  496 
Sherren  v.  Murley  .  .  .  678 
Sheriff  of  Middlesex,  Queen  v. 

(R  C.)         .        .  .408 

Sheriff  of  Middlesex,  Queen  v. 

(B.  C.)        ....  414 
Shipton,  Pozzi  t?.      .         .         .  624 

».  ITiomton  .         .  710 

Shotter,  Doe  d.  Hampton  v.  .  688 
Siggers  v.  Nichols  (B.  C.)  .  582 
Silcox,  Bernard  v.  (B.  C.)  .  88 
Simes  v.  Gibbs  (B.  C.)  .  .40 
Simpson,  Cat  ton  v.  .         .157 

Skerlock,  Davis ».  (B.C.)  .  571 
Slack  r.  Sharp         .  .  -196 

Smart,  Tanner,  ».  (B.  C.)         .201 


JttV 


NAMES  OF  CASES. 


Snkh  Doe  JL  Wiigjbt  9. 
Saudi,  In  re  (B.  C)        .311, 

Snidi,  Triflddflr  «.  (R  C) 

fiiwitfa  v»  TjwNi 

&Bitfa,  Prior  r.  (&C.)     . 

Saoithen,  Ex  parte  (a  C.) 

Smithers  r.  Tanner  (B.  C) 

Soanes,  Gray  v.  (B.  C)    . 

80II7  r.  Bichardflon  (RC) 

Sooierby  ( Inhabitantg),  Queen  r. 

South  Holland  Drainage, 
Queen  r«      .        .        .        . 

Soodiwell  V.  Bird  (R  CA 

Spencer  v.  Newton  (R  C.) 

%encer,  Queen  v.  (B.  C.) 

Speer,  Wilder  r.     .        .        . 

Stark,  Allason  v.      .        .        . 

St  Alban's  (Justices),  Queen  v. 

St  John  in  Bedwardine  (Inhabi- 
tants), Queen  v.  . 

Stamford  (Recorder),  Queen  v. 

Stevens,  Torey  v.  (B.  C.) 

Stillwell,  Doe  d.  Clarke  v. 

SOlwell,  Doe  dl   Clarke    v. 
(B.  C.)        •        .        •        . 

St  Margaret's  (Leicester), 
Queen  v 

St  Mary,  Lambetfi  (Rector), 
Queen  v.      . 

Stock,  Queen  v.      .        .        . 

Storey,  Doe  cL  Broughton 

St  ranoras  (Directors  of  the 
Poor|,  Queen  v. 

St  Saviour's,  Southwark,  (War- 
dens), Queen  v.  .  105, 

Strabbing  v.  M'Orath  (B.  C.)  . 

Sulivan,  Queen  v.    • 

Sutton,  (Ladj),  Queen  v. 

Swan  V.  Phihpps 

Swinbum,  Corbett  v. 

Swinbum  v.  Hewitt  (R  C.) 

Sydney  (Kniffht),  Hill  v. 

Sykes  v.  Madise  (B.  C.)  • 


429J  Tq^or  V.  Pitcher  (B.  C.) 
^^^Thonrtno,  Shipton  v. 


4M 

51 

749 

65 

33 

84 

317 

289 

697 

647 
569 
303 
418 
378 
719 
680 

211 
657 
298 
532 

44 

673 

398 

394 

14 

96 

234 
416 
610 
525 
374 
511 
413 
216 
346 


T. 

Tacey  v.  Macarlton  (B.  C.)  .  550 

Tanner  r.  Smart  (B.  Q)  .  201 

Tanner,  Smithers  r.  (R  C)  .     84 


Thomas,  Queen  v. 
Thomas,  Dangerfield  c 
Thomas  r.  Davies 
Hiompson,  Eiqnrte  (R  C.) 
Thompson,  Bettyes  v. 
Thorn  r.  Leslie 
Tlsdeil  o.  Combe 
Todd  r.  Gk>mpertz  (R  C.) 
Todd,  Raikes  r. 
Toke,  The  Queen  v. 
Tosey,  Binns  v» 
Tory  V.  Stevens  (B.  C) 
Townsend,  Forbes  r.  (B.  C) 
Treasury  (Commisdoners), 
Queen  t;.     .         .         . 
Trevanion,  G^bbsv.  (B.  C) 
Trisidder  v.  Smith  (B.  C.) 
Tubbr.  Watson  (B.C.)    . 
Tufihell  (Clerk),  v.  Constable 
Turner,  Ex  parte  (B.  C.)  . 
Turner,  Barton  v.  (B.  C.) 
Tyson,  Smith  v. 

U. 


Page. 
.  206 
.  710 
.  212 

•  693 
.  393 
.  33 
.  329 
.  269 
.  5 
.  69 
.  619 
.  281 
.  120 
.  298 

•  48 

.  31 
.  409 
.  51 
.  85 
113 
.  805 
.  419 
.  749 


Unwin,  Queen  v.  (B.  C.)         .  555 


V. 


Venner  v.  Oxenham  (B.  C.)   .  302 


W. 


Wainwrioht,  Doe  cL  Rowland- 
son  t;.  .         .         .         .  .  588 

Wakley,  Merrick  r.           .  .  268 

Wall,  Graves  r.  (B.  C.)    .  .50 

Wall  Lynn,  Queen  v.       .  .  366 

Walter  v.  Nicholson  (B.  C.^  .  181 

Warren,  Poole  t?.      .        .  .518 

Watson,  Tubb  t?.  (R  C)  •  .     85 

Weatherall  v.  Long  (R  C.)  .     58 

Welby,  Camaby  9.  (B.  C.)  .  597 

Welbv,  Camaby  v.  (B.  C.)  .  41 1 
Wendron  (Churchwardens), 

Queen  v 27 


NAMES  OF  CASES. 


XV 


Weskom  In  re  (B.  C.) 
West,  Oroom  n. 
Wheeler  v.  Haynes 
White  v.  Cameron  (B.  C.) 
Whitwill  r,  Scheer 
White  V.  Williams  (B.  C.) 
White,  Masters  v.  (B.  C.) 
Whitehead,  Robinson  v.  (B.  C. 
Whitehead,  Doe  cL  Bridger  v. 
Wiloox  v«  Lemon  (B.  C.) 
WicoL9  Williams  v. 
Wilcox,  Ex  parte  (B.  C.) 
Wilkins  r.  Hemsworth 
VTiDdns,  Hilbert  v.  (B.  C) 
Wilder  o*  Speer 
Winn's  Bail  (B.C.) 
WilEuns,  Howell  v.  (B.  C.) 

»  Harrison  ».  (B.  C.) 

,  Denton  v,  (B.  C.) 

— ; ^  Haddock  v.  (B-  C.) 

Williams  r.  Wilcox 
WDliams,  White  v.  (B.  C.) 


) 


P»ge. 

295 

6S8 

645 

169 

389 

52 

44 

67 

521 

331 

477 

34 

10 

409 

378 

76 

585 

290 

827 

415 

477 

53 


Page. 

pintle  V.  LordCSietwyn  (B.  C.)  581 
noodley,  Boddington  v.  .  660 

Worley  v.  Cminingham  (B,  C)    409 
Worcestershire  (Justices), 

Queen  v.  .  .  .  .  432 
Worcester  (Justices),  Queen  v.  152 
Wotton  V.  Russell  (B.  C)  .  196 
Wright  V.  Collins  (B.  C).  .  187 
Wright  V.  Goddard  .         .  230 

Wright,  Gore  v.       .        .        .  266 
Wyatt,  Jewell  v.  (B.  C)  .     47 

Wye  (Inhabitants),  Queen  v.       128 


Y. 


Yates,  Levy  v.       .        .  .219 
Yeaveley  (Inhabitants), 

Queen  v.      .        .        .  .  614 

Yoston,  M^gs  17.  (B.  C.)  .  185 

Young  V.  Rishworth         .  .  523 

Young  r.  Rishworth  .103 


CASES 


ARGUED  AND  DETERMINED 

IN  THE 

COURT   OF    QUEEN'S   BENCH, 

AND  IN 

THE   BAIL   COURT, 

IN 

Hilary  Term,  1  Victoria,  1838. 


KlNQTON  «»  Hack.  O^^Mj^enA. 

Jan,  II. 

A  RULE  nisi  had  been  obtained,  which  called  upon  the  plaintiff  to  shew   The  decree  of 

cause  why  a  writ  de  eoniumaee  capiendo,  issued  in  this  cause,  should  ^{^  Covat 
not  be  set  aside.     It  appeared  by  the  a^davits  that  the  defendant,  Williani  J^J*  J^d^'^ 
Hack,  had  been  cited  to  appear  in  the  CoAsisttfry  Court  of  the  Bishop  of  to  perform 
PHerbarough,  to  answer  the  plaintiff  on^a  charge  of  defamation.     The  de-  ^J^^j^^rtain 
filiation  was  proved  by  two  wiffiesses,  and  a  £itati«i#was  afterwards  issued,  sum  as  costs,   ^ 
commanding  him  to  appear  ft  the  Bishop's  Q^t.  t»  shew  cause  wh/sen-  bim  in  Court, 
teDce  should  not  be  pronounced  ^faitet  1^'  He  appeared  ttoeordiflgljj.  and  'u^^^^^^^i. 
was  twice  personally  admonhed  to  take  the  schedule  of  t||^  penance  ^qjoiftek  ly  Bdmonished 
to  be  performed,  out  of  the  Registry  of  the  Court.    During  this  prdCeemif  ^b^^e'^'^tTie 
tbe  defendant  behaved  with  great  violeaoe,  repeatedly  declaring  hiB  resolpi-  pj^nce,  which 
tioo  not  to  perform  the  sentence,  and  said  that  he  would  rather  fot  in  ^oa^  do^i^a  re- 
tbao  pay  the  costs.     It  was  stated  thet,  in  consequence  of  the  irritated  state  ^5^^^*' 
of  the  defendant's  mind,  he  might  not  have  perfectly  comprdMBded  the  pur-  urred  upon 
port  of  the  admonition.     The  defendant  having  neglected  to  take  out  the  ^j^  ^  mt^ 
sdiedule  of  the  said  penance,  a  reclamation  or  penance,  was  duly  served  upon  form  the  pe- 
him,  which  directed  that  he  should  repair  to  the  Mmister's  house  at  Brooke,  ^  tte  costs, 
and  there,  in  tbe  presence  of  the  said  Minister  and  th^  plain tifl)  declare,  among  ™^*^o^ 
other  things,  his  belief  that  the  life  and  conversation  of  the  plaintiff  were  tenpt  for  non- 
sober,  chaste,  and  honetit.     It  appeared  that  there  was  no  Minister's  house  at  S5Ju,*Mid*thar 
Brooke,  but  that  the  Minister  resided  at  Oakham,  to  which  the  chapelry  of  » ^^i^^'*' 
Brooke  was  annexed.     The  defendant  not  having  performed  the  penance  ac-  issued  against 
cording  to  the  sentence,  was  decreed  to  be  in  contempt,  and  a  writ  de  eontu-  ^"olJ^^i 
iMct  capiendo  issued  against  him,  of  which  the  following  is  a  copy : —  the  penapce 

and  paymg  the 
costs,  ought 

"  WiUiam  the  4th,  &c.  to  the  Shenff  of  Rutlandshire,  greeting.  The  Right  not  to  be  set 
Reveraid  Father  in  God,  Herbert,  by  Divine  permission  Bishop  of  Peterbo-  £e  nenani^'^ 
f9kgk,  hath' signified  to  us  that  one   William  Hack,  of,  &c.,  is  manifestly  migbtbave 

*_•  •■  ,..,..  ,        ,.        ««■  i»        oeen  improper^ 

<)Mitmaacioii%  and  oontemns  the  jurisdiction  and  authority  of  the  law,  and  Ju-  ly  decreed. 

VOL  t  B 
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QueeiCt  Bendu    risdiction  Ecclesiastical,  in  not  obeying  the  lawful  commands  of  the  Reyerend 
Kington        ^'  ^^^^^^9  Clerk,  Doctor  in  Divinity,  principal  Surrogate  of  the  Reyerend 
«*•  and  Worshipful  iS^.  Madan,  Clerk,  Doctor  in  Divinity,  the  late  Vicar-Oenera], 

Commissary-General,  and  Official  Principal  of  the  Consistorial  and  Episcopal 
Court  of  Peterborough,  enjoined  and  decreed  to  be  performed  by  him,  the  said 
William  Hack,  on  some  day  after  the  23d  day  of  July  now  last  past,  and 
before  the  29th  of  Auguet  then  next  following,  and  since  also  passed,  by 
repairing  to  the  Minister's  house  at  Brooke,  aforesaid,  and  then  and  there 
in  the  presence  of  the  said  Minister,  and  also  in  the  presence  of  Ann  King^ 
ton,  (she  having  three  days  notice  given  to  her  of  the  performance  thereof,) 
or  in  her  absence,  making  a  confession  in  the  words  following,  (to  wit) — I, 
William  Hack,  do  confess  that  I  have  scandalously  abused  Ann  Kington,  by 
saying,  &c.  Now,  I  hereby  humbly  ask  her  pardon,  and  do  promise  to  be- 
have myself  towards  her  for  the  future,  in  a  more  Christian-like  and  charitable 
manner ;  and  that  I  believe  her  life  and  conversation  to  be  sober,  chaste,  and 
honest.  And,  also,  in  not  paying  the  sum  of  JC25,  the  amount  of  the  costs 
and  expences  made  and  taxed  in  this  cause,  and  decreed  to  be  paid  to  the 
said  Ann  Kington,  or  her  Proctor,  by  the  said  William  Hack,  on  or  before 
the  said  1 2th  of  August,  for  the  costs  and  expences  incurred  by  her  in  the 
cause,  which  was  promoted  by  the  said  Ann  Kington  against  the  said  William 
Hack,  for  defamation,  which  is  merely  Ecclesiastical  or  Spiritual ;  nor  will 
be  submit  to  the  Ecclesiastical  Jurisdiction ;  but,  forasmuch  as  the  Royal 
power  ought  not  to  be  wanting  to  enforce  such  Jurisdiction,  we  command 
you,  Ac." 
*  The  grounds  upon  winch  the  rule  was  obtained  were :   First,  That  the 

defendant  was  not  duly  admonished,  and  had  not  taken  out  a  schedule  of 
penance.  Secondly,  That  the  place  of  performing  the  penance  was  insuffi- 
ciently described.  Thirdly*  That  the  defendant  was  enjoined  not  only  to 
confrfls  tliat  ha  had  deftnusd  the  plaintiC  but  also  to  declare  his  belief  that 
Jbef  life  and  oonyersatkHi  were  sober,  chaste,  and  honest  And,  Fourthly, 
Tl^t  the  writ  was  defective  upon  the  face  of  it. 

Ckatmell  shewed  cause.— As  to  the  first  point  Rex  v.  Mabg  (a),  will  be 
'  cited  on  the  other  side.  That  case,  however,  has  no  application,  for  there  the 
defendant  had  not  been  admonished  to  take  the  schedule  out  of  the  registry; 
he  had  no  notice  of  the  penance  imposed  upon  him,  and  theretbre  could  not 
be  in  contempt.  Here  it  was  unnecessary  for  the  defendant  to  take  out  the 
schedule  of  penance,  as  he  was  present  in  Court  when  the  sentence  was 
pronounced,  and  was  twice  personally  admonished  to  take  it  out  of  the 
registry.  It  appearSi  moreover,  that  he  conducted  himself  in  a  violent  and 
outrageous  manner,  and  declared  his  determination  not  to  perform  the  sen- 
tence. The  next  ground  is,  that  the  Spiritual  Court  could  not  compel  the 
defendant  to  declare  his  belief  that  the  plaintiff  was  sober,  chaste,  and  honest 
in  her  life  and  conversation.  The  same  objection  was  taken  in  Birch  v. 
Broum  (6),  and  overruled  by  Taunton,  J. ;  the  words  of  the  sentence  in  that 
case  being  precisely  similar  to  those  contained  in  the  present  sentence.  The 
third  point  is,  that  the  place  of  penance  is  insufficiently  described.  The 
defendant  is  commanded  to  repair  to  the  Minister's  house  at  Brooke,  and 

(a)  3  Dowl.  &  Ry.  570.  (h)  1  Dowl.  P..C.  395. 
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there  perfcMrm  the  sentence ;  whereas  it  appears  that  the  Minister  resides  at    Qvend  PncK 
Onkkam,  to  which  Brooke  is  annexed  as  a  chapelry.  But,  however  defective       Kington 
the  sentence  may  be  in  this  particular,  the  writ  ought  not  to  be  quashed,  be-  «• 

ctuse  a  judgment  may  be  bad  in  part,  and  good  as  to  the  remainder.  The 
defendant  is  in  contempt  for  the  non-payment  of  the  costs,  and  to  that 
extent  at  least  this  sentence  can  be  supported. 

/.  JSrrrtt,  con/nii— The  defendant  has  not  been  duly  admonished.  The  aflli- 
dmts  which  state  that  he  was  personally  admonished  in  Court,  do  not  disclose 
the  name  of  the  person  by  whom  the  admonition  was  given.  Indeed,  it  is  al- 
leged that  the  defendant  scarcely  comprehended  the  nature  of  the  proceeding. 
Secondly,  It  must  be  conceded  that  the  objection  to  the  form  of  the  sentence  is 
asswered,  if  the  case  of  Birch  v.  Brown  (e),  is  to  be  supported.  But  it  is  sub- 
■itted,  that  that  case  goes  too  far,  and  that  the  learned  Judge  was  mistaken  in 
Ma  eoDStruction  of  the  statute  of  CireumspeeU  agatit  (d)j  (13  Ed.  1,  stat.  4). 
The  objects  of  penance  are  twofold,  the  punishment  of  the  oflender  and  the 
findication  of  character;  and  it  is  with  reference  to  the  former  object  only, 
Ihit  the  statute  confers  such  ample  power  upon  the  spiritual  Judge.  The 
fcroigiveQiD2  Burn**  EeeUsuuiieai  Law,  138,  requires  the  defendant  to 
tdmit  that  he  has  defamed  the  plaintiff;  but  not  to  vouch  for  the  purity  of 
her  life  subsequently  to  the  time  of  the  defamation.  Thirdly,  The  defend* 
iDt  is  commanded  to  undergo  penance  at  the  house  of  the  Minister  at 
Brookt ;  this  sentence  is  bad,  as  the  performance  might  subject  the  party  to 
ID  action  for  trespass.  The  proper  place  of  penance  is  the  vestry  or  hall  of 
the  Court,  and  not  a  private  dwelling  house.  And  it  appears  that  the  Minis- 
ter resides  at  Oakham^  and  not  at  Brooke.  Such  being  the  case,  the  tbunda- 
tioo  of  this  judgment  altogether  fails,  and  the  costs  which  rest  upon  it  must 
Ul  to  the  ground,  especially  as  they  may  have  been  increased  by  the  defec- 
tive nature  of  the  judgment.  [Lord  Denman,  C.  J. — ^It  does  not  appear 
that  the  costs  have  been  increased  by  that  part  of  the  judgment  which  you 
consider  ill^al*] 

Lord  DsNMAN,  C.  J. — The  first  question  in  this  case  is  whether  the  de- 
fendant has  been  duly  admonished.  On  this  point  there  is  a  diflerence  be- 
tween the  affidavits.  But  this  at  least  is  clear,  that  he  was  present  when  the 
sentence  was  pronounced,  and  was  twice  personally  admonished  to  take  a 
lefaedule  of  the  penance  out  of  the  Registry  of  the  Court.  It  is  sworn,  in- 
deed, that  owing  to  the  state  of  excitement  under  which  he  laboured,  he  did  not 
properly  understand  the  purport  of  the  monition.  But  a  man  must  not,  by  acts 
ef  this  sort,  close  his  understanding  against  the  plain  and  obvious  import  of 
hqguage.  And,  although  I  should  have  been  better  satisfied  if  he  had  ap- 
peared to  comprehend  what  took  place,  still  we  must  take  it  for  granted  that 
his  anger  and  passion  were  the  cause  of  his  not  understanding  the  exact 
terms  of  the  sentence.  One  thing,  however,  is  clear,  that  he  was  required 
topay  costs,  and  that  notice  to  this  efiect  was  duly  served  upon  him.  With 
this  part  of  the  sentence  he  has  refused  to  comply.  The  question  then  is, 
whether  the  objections  to  this  writ  are  valid.  The  writ  will  be  good,  if  any 
of  the  grounds  on  which  it  issued  constitute  an  act  of  contempt  on  (he 

(c)  I  Dowl.  P.  C.  395.  (d)  1  Oughton,  Ord.  Jud.  391,  2. 
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QneeiCt  Bench,      **  Whereas,  by  a  certain  conviction  under  the  hand  and  seal  of  me,  Boyeg 
TisDELL      Combe,  Esq.,  one  of  his  Majesty's  Justices  of  the  Peace,  &c.,  bearing  date 
!!L-        ^^  ^^  ^^y  ^^  August,   1834,  one   William  Tisdell,  late  of  Gravetend, 
in  the  said  county  of  Kent,  waterman,  was,  and  is  duly  convicted  before 
rae,  the  said  Justice,  of  a  certain  oflence,  for,  that  on  the  1 1th  day  of  August, 
in  the  year  aforesaid,  upon  the  river  Thamee,  between  the  towns  of  New 
Windeor,  in  the  county  oiBerke,  and  Vanilet  Creek,  in  the  said  county  of  Kent 
the  said  William  Tiedell  being  a  freeman  of  the  Company  of  the  Masters,  War- 
dens, and  Commonalty  of  Watermen  and  Lightermen  of  the  river  Thames,  and 
being  also  the  Master  of  a  certain  steam  vessel  called  the  Star,  did  unlawfully 
navigate  the  same  steam  vessel  upon  the  said  river,  between  London  Bridge  and 
the  eastern  limits  of  Limehouee  Reach,  to  wit,  Sec.,  at  a  greater  rate  and  speed 
than  at  and  after  the  rate  and  speed  of  five  miles  or  knots  in  one  hour,  contrary 
to  a  rule  and  bye-law  made  and  allowed  in  pursuance  of  an  Act  passed  in  the 
8th  year  of  the  Reign  of  King  George  the  4th,  intituled,  &c.,  whereupon  I, 
the  said  Justice,  have  adjudged  the  said  William  Tiedell  to  forfeit  and  pay 
fbr  the  said  offence,  the  sum  of  3/.,  to  be  applied  as  the  law  directs,  which 
«aid  sum  of  money,  the  said  William  Tiedell  hath  neglected  and  refused  to 
pay«     These  are  the*«fore  to  command  jou,  the  said  Constables  and  Peace- 
Oflicera,  to  levy  the  said  sum  of  3/.,  by  distress  of  the  goods  and  chattels  of 
the  said  William  Tiedell,  and  f,  the  said  Justice,  do  hereby  order  and  direct, 
the  goods  and  chattels  so  to  be  distrained,  to  be  sold  and  disposed  of  within 
four  days  next  after  such  distress  so  by  you  taken,  unless  the  said  sum, 
together  with  the  reasonable  charges  of  taking  and  keeping  such  distress, 
shall  be  sooner  paid,  rendering  to  him*  the  said  William  Tiedell,  the  over- 
plus of  the  money  so  to  be  raised,  after  deducting  the  said  penalty,  and  the  ex- 
pences  of  the  said  distress  and  sale." 

By  virtue  of  this  warrant,  the  goods  of  the  plaintiff  were  seized  in  his 
dwelling-house,  and  he  was  thereby  compelled  to  pay  the  above  mentioned 
penalty  of  3/.,  with  1/.  13«.  6d.  for  expences. 

The  bye-law  upon  which  the  conviction  took  place,  was  made  with  certain 
other  bye-laws  at  a  Court  of  Mayor  and  Aldermen  of  the  City  of  London, 
held  on  the  15th  day  of  April,  1825,  and  is  in  the  following  words : — 

**  That  no  steam  boat  or  vessel  shall  navigate  upon  the  said  river,  between 
London  Bridge  and  the  eastern  limits  of  Limehouee  Reach,  at  any  greater 
rate  or  speed,  than  at  and  after  the  rate  or  speed  of  ^ve  miles  or  knots  in 
an  hour,  and  if  the  owner,  master,  pilot,  or  other  person  having  the  manage- 
ment or  command  of  any  such  steam  boat  or  vessel,  shall  navigate  the  same 
within  the  last  mentioned  limits,  at  any  greater  rate  or  speed  than  as  aforesaid, 
he  shall  forfeit  and  pay  for  every  such  oflence  any  sum  not  exceeding  five 
pounds." 

By  the  57th  sec.  of  7  and  8  Geo.  4,  c.  75,  intituled  "an  Act  for  the 
better  regulation  of  the  watermen  and  lightermen  on  the  river  Thamee,  be- 
tween Yantlet  Creek  and  Windeor,^^  it  is  enacted,  **  that  it  shall  be  lawful 
for  the  said  Court  of  Mayor  and  Aldermen,  and  they  are  hereby  empowered 
from  time  to  time,  to  make  and  set  down  in  writing  such  rules  and  bye-laws 
as  they  shall  think  proper  for  the  government  and  regulation  of  the  freemen 
of  the  said  Company,  and  their  widows  and  apprentices,  and  the  boate,  ves- 
Mele,  and  other  craft  to  be  rowed  or  looriM  within  the  limits  of  this  Act,  and 
to  annex  reasonable  penalties  and  forfeitmes  for  the  breach  of  such  rules  and 
bye-laws  respectively,  not  exceeding  the  torn  of  5/.,  for  any  one  offence.'' 
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The  statute  also  provides,  that  the  same  rules  or  bye-laws  shall  not  be  in-  Queen^a  Bench, 
eoosistent  with  any  of  the  laws  of  this  king  iom,  or  the  provisions  and  direc-       tisobll 
tioos  in  the  Act  contained ;  and  it  also  contains  a  power  to  alter  or  repeal  any 
bje-law. 

The  plaintiff  is  a  freeman  of  the  waterman^s  Ck>mpany ;  the  Star  is  of  the 
legifitered  burden  of  187  tons.  It  is  not  licensed  under  the  41st  section  of 
the  above-mentioned  Act,  but  under  the  3d  and  4th  W.  4,  cap.  55 ;  and 
Id  its  certificate  of  r^istry  is  denominated  a  ship  or  vessel. 

The  whole  of  the  above  Act  of  Parliament  is  to  be  taken  as  part  of  this 
cue^  as  well  as  the  extracts  which  are  made  from  it. 

Tlie  question  for  the  opinion  of  the  Court  was,  whether  the  Court  of  Mayor 
and  Aldermen  of  London,  had  authority  under  the  7  and  8  Geo.  4,  cap.  75,  to 
nske  bye-laws  afiecting  such  vessels  as  the  Star.  If  the  Court  should  be  of 
opinian  that  the  Court  of  Mayor  and  Aldermen  had  not  such  authority,  then  it 
«as  agreed  that  the  plaintiff  should  recover  the  sum  of  20/. ;  but  if  the 
Coart  should  be  of  a  contrary  opinion,  then  that  the  defendant  should  have 
jodlgment. 

CUa»by  for  the  plaintiff. — ^The  only  question  is,  whether  the  Mayor  and 
Aldermen  of  the  city  of  London  have  authority  to  make  bye-laws  aflfecting 
steam  boats.  The  statute  makes  mention  of  ''  boats,  vessels,  and  other 
amft,  to  be  rowed  or  worked.'^  Steam  boats  were  known  at  the  time  when 
the  statute  passed,  and  they  would  have  been  expressly  mentioned  if  the 
legislature  had  intended  to  bring  them  within  its  provisions.  Steam 
boats  are  not  comprehended  under  the  words  *'  boats  or  vessels  -^  such 
boats  or  vessels  only  being  within  the  Act  as  are  rowed  or  worked,  and  a 
steam  boat  is  neither  rowed  nor  worked.  Nor  are  they  included  within 
the  terms  **  other  craft."  When  general  words  follow  particular  ones,  they 
must  be  held  to  apply  to  matters  ejusdem  generis.  This  rule  was  laid  dovm 
in  the  Archbishop  of  Canterbury^M  case  (a),  by  BeMt,  C.  J.,  in  Fletcher  v.  Lord 
Sondes  (6),  and  by  Lord  Tenterden,  C.  J.  in  Sandiman  v.  Breach  (c).  So  in 
Cosher  Y.Holmos(d),  which  was  the  case  of  a  local  Act,  imposing  certain  duties 
upon  "copper,  brass,  pewter,  and  tin,  and  on  all  other  metals."  Parke,  J. 
says,  "  The  word  *  metals^  taken  in  its  ordinary  sense  does  not  include  the 
pncious  metals,  and  I  am  of  opinion,  that  that  word  must  be  understood 
in  its  ordinary  sense,  in  the  schedule  of  this  Act  of  Parliament.  And,  ac- 
cording to  the  rule  which  has  been  referred  to,  I  think  the  general  words 
following  the  particular  enumeration  in  the  schedule,  must  be  taken 
here  as  referring  to  an  inferior  class  of  metals,  such  as  bell  metal 
Queen's  metal,  &c."  [Coleridge,  J. — Why  are  the  words  "vessel  or 
other  crafl*'  introduced?]  Those  words  apply  to  the  lighters  which  had 
been  previously  mentioned.  The  Act  in  question  is  entitled  ''an  Act  for 
the  better  r^^ulation  of  lightennen  and  watermen  on  the  Thames,  between 
Yantlet  Creek  and  Windsor, ^"^  and  applies  to  boats  under  the  sole  manage- 
ment of  watermen.  Again,  this  clause  is  penal  in  its  nature,  and  ought  not 
to  be  extended.  If  the  Statute  includes  steam  boats,  it  may  comprehend 
tlill  larger  vessels,  and  East  India  ships  may  be  brought  within  its  provisions. 

(«)  Co.  Rep.  part  2,  p.  46.  (c)  7  B.  &  Cr.  100. 

(6)  3  Bing.  580.  (i/)  2  B.  &  Adol.  59Z 
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QiMti*f  Ti'inch,  It  cannot  be  supposed  that  the  legislature  intended  to  place  the  entire  na- 
TisDBLL       yigation  of  the  river  TTuanes  under  the  controul  of  the  Lord  Mayor  and  Al- 
**•  dermen  of  the  city  of  London,     This  Act  has  already  received  a  judicial 

construction.  Before  these  bye-laws  can  become  binding,  they  must  be  al- 
lowed by  one  or  more  of  the  Judges.  An  application  for  this  purpose  was 
made  to  Tindal,  C.  J.,  who  refused  to  allow  them,  asking  at  the  same  time, 
why  steam  boats  were  not  expressly  mentioned  in  the  Statute.  They  were 
afterwards  allowed  by  another  learned  Judge,  but  then  the  question  now 
luider  consideration  was  not  brought  to  his  notice.  These  bye-laws,  there- 
fore, being  bad,  the  warrant  cannot  be  sustained,  and  judgment  must  be  given 
^r  the  plaintifl*. 

RyUmdt  ^r  I'he  defendant. — The  word  **  boats  '^  cannot  receive  the  nar- 
row construction  contended  for  on  the  other  side.  In  Falconer* 9  Marine" 
Dictionary  the  t  rm  **  sea  boat'  is  defined  to  be  a  ves«  el  which  bears  the  sea 
well,  without  striking  its  mast  or  rigging.  The  mode  in  which  the  vessel 
is  propelled,  whether  by  steam  or  wind,  can  make  no  difierence.  At  all  events, 
a  steam  boat  may  certainly  be  considered  a  "  vessel ;"  that  is  a  term  of  still 
larger  signification,  for,  according  to  the  authority  just  quoted,  the  word 
"  vessel^  is  a  general  name  given  to  the  different  sorts  of  ships  which  are 
navigated  on  the  ocean,  or  on  canals  or  rivers.  In  Chaml^rM^  Encyclopeedia 
it  is  stated  to  be  ''a  general  name  common  to  all  sorts  of  ships."  In  John' 
son's  Dictionary  the  word  "  crafl"  is  said  to  mean  small  sailing  vessels.  In 
Falconers  Marine  Dictionary  the  same  word  is  thus  defined,  '* a  general 
name  for  all  sorts  of  vessels  employed  to  load  or  discharge  merchant  ships, 
or  to  carry  alongside  or  return  the  stores  of  men  of  war,  such  as  lighters, 
hoys,  barges,  &c."  [Coleridge,  J.  Is  there  in  Falconer* s  Dictionary,  a 
definition  of  the  word  "  boat"  ?]  There  i^  no  general  definition  of  that  word. 
Great  stress  has  been  laid  on  the  circumstance  that  steam  boats  are  not  men- 
tioned in  the  statute,  but  when  it  is  considered  that  the  security  of  lives 
and  property  was  the  chief  object  of  that  Act,  it  can  scarcely  be  supposed  that 
the  legislature  would  have  excluded  from  its  provisions  the  most  dangerous 
description  of  vessels.  The  omission  to  mention  steam  boats  by  name,  can 
only  be  explained  by  supposing  them  to  be  included  in  the  terms  already 
employed.  Again,  steam  boats  are  registered  under  S  &  4  W.  4,  c,  55, 
which  enjoins  the  registration  of  all  '*  ships  and  vessels."  Those  terms  are 
employed  throughout  the  Act,  allusion  being  made  to  steam  boats  in  one 
instance  only  {e).  The  plaintiff,  therefore,  by  causing  his  steam  boat  to  be 
registered  under  this  act,  has  virtually  admitted  her  to  be  a ''  ship  or  vessel." 

Again,  the  words  "  boat,  vessel,  or  other  craft,"  are  in  an  ascending  scale, 
and  therefore  the  narrow  rule  of  construction  contended  for  on  the  other  side, 
will  not  apply  to  the  present  case.  [Coleridge,  J,  Suppose  a  foreign 
iteani  boat  to  come  within  the  limits  prescribed  by  this  act,  could  the  crew  be 
considered  "  watermen ;"  and  would  the  steam  boat  be  subject  to  the  regula- 
tions of  the  act  ?]  Such  a  steam  boat  would  come  within  the  operation  of 
the  bye-laws  as  soon  as  she  entered  the  specified  limits* 

Cleasbg,  in  reply.^— The  rule  of  construction  in  t^^ard  to  general  words 

(«)  SecU  18. 


» 


Loid  Dbuman,  C.  J. — I  am  of  opinion  that  steam  boats  are  included  in  the 
pnmBoos  of  this  Act  of  Parliament  It  is  true  they  are  not  mentioned  fay 
nas,  bat  I  think  we  should  do  violence  to  the  natural  meaning  of  languid, 
if  ve  were  to  saj  they  were  not  comprehended  imder  the  general  words 
ved  in  tlie  57th  section.  Therefore,  since  the  words  of  the  Statute  are  plain, 
asd  its  object  apparent,  we  should  be  quite  clear  that  it  was  not  intended  to 
iadnde  rteam  boats,  before  we  come  to  a  conclusion  which  would  defeat 
the  fery  purpose  of  the  act.  Besides,  all  extrinsic  circumstances  go  to  shew 
itfher  that  steam  boats  were  meant  to  fall  within  the  act,  than  that  the 
kpslatuie  intended  to  exclude  them. 

LrrrLXDALB,  J.— The  object  of  this  act  being  to  prevent  the  evils  arising 
from  the  rapid  navigation  of  vessels,  steam  boats  must  have  been  in  the  con- 
lanpbtion  of  the  legislature,  because  they  occasion  more  mischief  from  that 
cuse,  than  any  other  description  of  craft.  It  is  not  necessary  to  decide 
whether  they  fall  within  the  definition  of  the  word  "  boat:"  but  they  must  be 
eoosidered  to  be  ^  vessels,"  and  indeed  they  are  commonly  termed  "  steam 
Tcsseb.'*  The  mode  in  which  they  are  propelled  can  make  no  difierence.  In 
tk  57th  dause,  the  words  are  "  rowed,  or  worked."  In  other  parts  of  the 
Act,  the  term  **  navigated"  is  used ;  that  is  cytainly  a  very  general  word.  But 
I  think  that  the  word  "  worked,"  may,  with  as  much  propriety,  be  applied  to 
itcam  boats,  as  to  lighters,  wherries,  and  other  craft  of  that  description. 

WaxUMS,  J. — ^If  it  could  be  established  that  the  terms  ''boats,  or  vessels,^' 
voold  not  include  steam  boats,  the  plaintiff  would  be  entitled  to  our  judg- 
■eot  But  that  proposition  assumes  the  whole  question.  1  am  of  opinion 
Ibt  the  words  are  large  enough  to  comprise  steam  boats,  and  if  so,  that  suf- 
kitatij  accounts  for  the  legislature  not  having  mentioned  them  by  name.  I 
d»  not  think  iMiy  ailment  can  be  drawn  from  the  circumstance  of  this 
Act  beiog  applicable  to  smaller  vessels. 

CoLKBiDGB,  J. — It  is  quite  a  mistake  to  treat  as  penal,  the  clause  which 
gives  the  Lord  Mayor  and  Aldermen  power  to  make  bye-laws.  On  the  con- 
tnuy,  it  is  in  its  nature  remedial.  The  case  may  be  different  with  regard 
^  the  bye-laws  themselves. 

(/)  2  B.  &  Adol.  5ML  (ff)  5  T.  Bcp.  101. 
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following  particolar  words,  applies  to  the  ascending  as  well  as  to  the  descending    Qu«h*«  TUmh. 

aeale.    This  is  dear,  by  reference  to  Ca^htr  v.  Holmes  (f).    [Lord  Denman, 

C.  J. — ^The  stress  of  ^your  alignment  is,  that  steam  boats  are  not  mentioned 

bjr  name ;  is  there  any  express  mentbn  of  sailing  boats  or  other  vessels  ?} 

The  argument  is,  that  large  vessels  are  not  contemplated  by  the  act    This  is 

i  private  act,  obtained  by  the  Watermen's  Company,  and  in  construing  its 

pny? isioDS,  regard  should  be  paid  to  that  circumstance.     By  the  40th  section 

of  9  Amne,  c.  10,  which  was  an  act  for  the  establishment  of  the  Post  Office, 

il  is  enacted,  that  '*  no  person  shall  willingly  or  knowingly  open  or  detain 

•sy  letter**   under  a  penalty  of  20/.     In  Martin  v.  Ford  (g),  it  was  held, 

that  this  clause  extended  only  to  persons  in  the  employment  of  the  Post 

Ofioe.     The    principle  of  that  decision  applies   strongly  to  the  present 
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With  mpect  to  thequestkn  belbre  tiie  Court,  I  tliink  we  should  be 
riUeoot  to  tlie  meuuDg  of  words,  and  to  the  inteotioo  of  the  legislat 
we  wane  to  hold  that  steam  boats  were  not  oompreheDded  within  the 
**  boats.  Teasels,  or  other  cFsft."  The  word  "  working  ^  is  synonjniou 
^  naTigatiog,''  and  ma  j  apply  to  any  mode  of  propdling  yessels  in  use 
the  rirer.    Our  judgment  mutt  be  for  the  defendanL 

Judgment  for  the  Defend 


Urn,  16.  WiLKINS  V.  HeMSWORTH,  Esq. 

A.  hsriBtf  beca  ^Y^RESPASS  against  a  magistrate  for  assault  and  false  imprisonment. 
J^"^^  —Not  guilty.    At  the  trial  before  BoOamd,  B.  at  the  Norfolk  Si 

tMtctto  b«  tbe  Assizes,  in  1835,  the  jury  found  a  special  verdict,  which  stated  the  foil 

bMUfd  child  ^'^^  * — ^^  November,  1829,  the  plaintiffappeared  before  two  magistrates 

tbejr  At  tb«  gmp^r  a  charge  of  bastardy.    On  that  occasion,  the  magistrates  signed  and 

•ipfd  ud  tuo  papers,  by  one  of  which  the  plaintiff  was  ordered  to  pay  the  sum  o 

mom  u!d  d(»-  ^  ^^k  towards  the  lying-in  of  the  mother,  and  the  maintenance  of  the 

utmei.  one,  and  also  the  further  sum  of  !£  6«.  6d.  for  other  expences.     The  pape 

imdedto^te"^  pliooeeded  thus :  **  and  we  also  further  order,  that  the  said  William  H 

Aefr  origioAl  g|iall  likewise  pay,  or  cause  to  be  paid,  to  the  churchwardens  and  orerseers 

orwtMrt ;  ind  poor  of  the  said  parish  of  New  Buckenham  the  sum  of  1  e,  6d.  weekly,  and 

wWchinii  in-  ^^^  ^^^^^"^  ^^  present  time,  for  and  towards  the  keeping,  sustentatior 

tended  to  b«  a  maintenance  of  the  said  bastard  child,  for  and  during  so  long  a  time  as  tl 

tbOTM?'L  A.  bastard  child  shall  be  chargeable  to  the  said  parish  of  New  Buckenham 

tilling  hiin  at  ^^  do  further  order  that  the  said  Sarah  Aldie  shall  also  pay,  or  cause 

thetumt  they  paid,  to  the  laid  churchwardens  and  overseers  the  sum  of  1«.  weekly,  s 

had  onUred  ^  |],q  g^  j  bastard  child  shall  be  chargeable  to  the  said  parish ;  in  cai 

In  the  paper  shall  not  nurse  and  take  care  of  the  said  child  herself 
the  named'  '^^^  other  paper  was  exactly  similar  to  the  foregoing,  except  that 

the  mother  wu,  Aldie,  the  mother  of  the  child,  was  ordered  to  pay  the  weddy  sum  of  1^ 

iiMerted  in-'  and  the  Special  verdict  found  that  her  name  was  written  by  mistake,  insi 

*!r*^  °/  "^^j  the  name  of  the  plaintiff;  and  that  the  justices  intended  that  the  last  men 

part  of  it  paper  writing  should  be  an  exact  copy  of  the  first     The  verdict  also  1 

the  payimmt^  that  at  the  time  of  signing  the  papers,  the  justices  told  the  plaintiff  1 

a  weekly  sum  the  weekly  sum  of  \s.  %d, :  and  that  after  signing  and  sealing  the  papers 

teiianee.  Apart  handed  them  to  the  overseers,  with  directions  to  deliver  one  of  them  1 

d^^ed  *""^'  ^''  plaintiff,  making  at  the  same  time  a  demand  of  the  money  in  the  said 

paid  by  A.,  writings  mentioned,  and  to  keep  the  other  in  the  parish  chest ;    thi 

fuaed  tolpay  overseers  were  also  required  to  indorse  a  memorandum  on  the  back  c 

arrears,  which  paper  which  they  kept,  of  the  service  of  the  other  paper  writing,  accord 

foTmifn-**"  *h®  «•«*!  practice  adopted  by  the  magistrates  of  tha^  hundred ;  and  th 

tenauee,  on  gu^^  occasions,  it  wai  uiual  for  the  parish  officers  to  keep  one  orde; 

the  ground  ii«alai_  •!.  i  • 

that  the  deliver  the  other,  without  the  magistrates  specifying  which  was  to  be 

moUierhad  ^^^  ^j^j^  delivered ;  that  the  overseers  kept  the  paper  which  wag  pro 

dered  to  pay  drawn  up,  haviDg  (Irst  made  the  indorsement ;  and  delivered  the  other  1 

Stmeeiithea  P'a*n^ff»  denumdiug  of  him  the  sums  of  15t,  and  1/1  8*.  M,  which  were 

•enred  him 

wi»b  «  correct  copy  of  the  paper  in  their  piiaieision,  but  he  still  refused  payment  .—^rfrf,  that  the 
paper  aellTered  to  the  overseers  ooiitalned  a  vslid  mder,  and  that  upon  proof  of  the  above  factg, 
aad  fcgdttotioQ  of  the  order»  a  waniitritd  w«s  JuiiiAtHl  tu  eommitting  A,  to  priaon. 
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by  hiin :  that  the  paper  which  was  kept  by  the  overseers  was  intended  by    QuemU  BmdL 
the  magistrates  to  be  their  original  order,  and  that  the  paper  delivered  to  the       ^yiuiHrs 
pbinttffy  was  intended  to  be  a  copy  thereof:  that  it  did  not  appear  which  of  «. 

the  two  papers  was  signed  and  sealed  first :  that  in  1830,  a  demand  of  the  R*"*''*^*^^ 
irrears  of  the  weekly  payments  was  made  upon  the  plaintifl)  which  he  re- 
fused to  discharge ;  whereupon  he  was  told,  that  the  true  order  had  been  kept 
by  the  overseers  in  the  parish  chest,  and  was  afterwards  served  with  a  copy 
of  that  order :  that  the  plaintiff  was  summoned,  and  appeared  before  the  de- 
fendant who  was  a  Justice  of  the  Peace,  when  information  was  given  on  oath 
by  the  oTerseers,  that  the  sum  of  5/.  3«.  6d.  was  due  under  the  said  order, 
ind  that  the  plaintiff  on  being  ordered  to  pay  the  said  sum,  refused ;  ailing 
BO  other  reason  for  his  refusal,  than  that  by  the  paper  delivered  to  him, 
Strmk  Aidis  had  been  ordered  to  pay  the  said  weekly  sum  :  that  the  plaintiff 
fis,  by  the  defendant,  adjudged  guilty  of  refusing  to  pay  the  sum  of  5/.  Zs.  6d. 
mi,  was  ordered  to  be  imprisoned  for  three  months,  unless  the  money  was 
MBcr  paid,  and  a  warrant  was  issued  to  enforce  the  order,  under  which  the 
|Mitiff  was  imprisoned  for  six  days;  at  the  expiration  of  which  time  he  was 
B«nted»  upon  payment  of  the  sum  demanded.  It  was  then  stated,  that  if 
ipoQ  these  facts,  the  Court  should  be  of  opinion  that  the  defendant  was 
goQty  of  the  said  trespasses,  the  jury  assessed  the  damages  at  20/. ;  but  if 
BpQD  the  whole  matter  it  should  appear  to  the  Court  that  the  defendant  was 
■oC  guilty,  then  a  verdict  of  not  guilty  was  to  be  entered. 

F.  KM^f^  (with  whom  was  Gunning,)  for  the  plaintiff. — The  two  magis- 
trstes  who  ordered  the  plaintiff  to  pay  the  weekly  sum  of  1«.  6</.,  made  two 
dnplicste  originals.  And  as  these  documents  vary  in  a  most  important  par- 
ticubry  they  are  altogether  repugnant  and  void.  No  efiect  could  be  given  to 
them  without  striking  out  one  whole  sentence  and  substituting  another.  The 
nagistrates  might  have  contented  themselves  with  making  a  single  order; 
and  e^en  if  the  jury  had  stated  which  paper  had  been  signed  first,  the  paper 
aoMgned  might  be  treated  as  the  valid  order.  But  here  they  are  unable  to 
ny  which  paper  was  first  signed  by  the  parties.  If  the  magistrates  had  made 
one  order,  charging  the  mother  with  weekly  payments  of  \s,  and  1«.  6d.,  and 
hid  afterwards  made  another ;  the  first  being  good  on  the  face  of  it,  would  not 
be  invalidated  by  the  second.  But  here  the  finding  is  express,  that  the  pa- 
pers were  signed  as  two  duplicate  instruments,  and  were  delivered  to  the 
parish  officers  as  one  order.  And  as  this  order  varies  in  a  very  material  par- 
ticular, it  is  altogether  repugnant  and  void.  It  resembles  a  deed  by  which 
the  same  property  is  purported  to  be  conveyed  to  two  different  persons ;  such 
•a  instrunoent  is  altogether  invalid.  [Coleridge,  J. — Have  you  any  autho- 
rity for  Mjing  that  magistrates  can  make  only  one  order ;  suppose  a  party 
who  has  been  ordered  to  pay  Is,  per  week,  afterwards  becomes  rich,  may  not 
a  seoood  order  be  made  upon  him  for  a  larger  sum  ?]  It  would  seem  that 
when  the  authority  of  the  justices  has  been  once  exercised,  the  order  cannot 
be  altered.  If  it  be  said  that  the  jury  have  found  two  orders,  it  follows  that 
the  magistrates,  contrary  to  their  intention,  have  made  both  father  and  mother 
liibie  to  the  payment  of  the  weekly  sums.  Wilkint  v.  Wright  (a),  may  be 
cited  oo  the  other  skle,  but  the  point  in  question  was  not  decided  in  that  case. 

(a)  3  Tyrw.  824;  2  Cr.  &  Mecs.  191,  S.  C 
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QiiMm'sBemdL  There  two  orders  were  proved,  and  the  one  deiirered  to  the  overseers  was  sak! 
Wuxuii       ^y  ^^^9  B.  to  be  the  original.    Here  the  verdict  finds  the  existence  of  two 
r.  duplicate  originals.    Grant  v.  Fletcher  {b\  applies  to  the  present  case;  there  a 

broker  had  deliTered  to  two  contracting  parties,  bought  and  sold  notes,  mate* 
riailjr  differing  from  each  other;  and  it  was  held,  that  the  variance  vitiated  the 
oontfact  This  order  must  speak  for  itself,  and  it  would  be  a  violation  of  all 
the  roles  of  evidence  to  allow  it  to  be  varied  by  parol  testimony.  Where,  oo 
the  faee  of  the  instrument,  A.  appears  to  be  liable,  it  cannot  be  shown  that 
it  was  intended  to  cast  the  liability  upon  B. 

Bigge  Andrewe,  eofiAtL— This  questbn  arises  on  the  validity  of  the  order  on 
which  the  plaintiff  was  committed  to  prison ;  because,  if  the  order  is  valid  and 
was  duly  proved  before  the  defendant,  he  had  no  alternative  but  to  issue  his 
warrant  of  commitment  Now  the  order  by  which  the  plaintiff  was  commanded 
to  pay  if.  6d.  per  week,  cannot  be  vitiated  by  producing  another  paper  in 
which  the  mother  is  commanded  to  pay  the  like  sum.  [  WilHame^  J. — The 
amount  of  the  weekly  sum  was  stated  to  the  plaintiff  at  the  time  these 
papers  were  signed.  It  may  be  a  question,  whether  the  Statute  requires  • 
delivery  of  the  order  ?]  Another  point  is,  that  the  magistrates  were  at 
Ifbarty  to  compel  the  father  and  mother  to  contribute  to  the  maintenance  of 
the  child.  Stet.  18  Eliz,  c.  2,  s.  2.  They  might  have  done  so  by  two 
separate  papers ;  and  such,  indeed,  would  be  the  proper  course.  Here  they 
have  commanded  the  father  to  pay  one  sum,  and  the  mother  to  pay  a  similar 
sum,  but  there  is  nothing  in  the  last  order  to  invalidate  the  former.  Both 
parents  are  made  to  contribute  equally  to  the  support  of  the  child.  It  is 
clear  that  the  paper  delivered  to  the  father  is  not  an  original  order,  for  if  it 
were,  the  overseers  would  be  in  this  difficulty,  that  they  could  not  proceed 
against  the  father,  until  they  liad  recovered  possession  of  the  paper,  and 
he  of  course  would  refuse  to  give  it  up.  The  plaintiff  had  notice  of  the  order, 
and  he  might  have  appealed.  [Coleridge,  J.— Mr.  Kelltfe  argument  is,  that  oe 
appeal  was  necessary,  as  the  order  was  a  nullity.]  The  jury  have  found  thai 
the  wrong  name  was  inserted  by  mistake  in  the  paper  whkJi  was  delivered  to 
the  plaintiff  But  if  the  two  papers  formed  only  a  single  order,  this  cir- 
cumstance will  not  make  the  order  a  nullity. 

Kelly,  in  reply.— The  defendant  is  obliged  tocontend,  that  the  magistrates 
have  the  power  of  making  two  orders ;  in  other  words,  that  they  may  pro- 
nounce two  judgments  with  reference  to  the  same  ground  of  complaint.  The 
eflfect  of  that  doctrine  would  be,  that  the  plaintiff  would  be  obliged  to  pay  the 
same  sums  twice  over  ;  for  by  each  order  he  is  commanded  to  pay  two  dis* 
tinct  sums  of  money.  As  well  might  it  be  said,  that  this  Court  has  the 
power  of  pronouncing  two  separate  judgments  on  the  same  subject  matter. 
But  admitting  the  right  of  the  magistrates  to  make  two  orders,  it  does  not 
appear  that  in  the  present  instance,  they  have  exercised  their  right;  for  there 
is  nothing  in  the  special  verdict  to  justify  such  an  mference.  The  defendant 
is  in  this  dilemma.  If  the  two  papers  constitute  one  order,  then  it  is  void  for 
repugnancy ;  if  they  form  two  orders,  then  the  father  and  mother  of  the  child 
are  subjected  to  greater  liabilities  than  the  magistrates  intended  to  enforce. 

(/i)  5  B.  &  C.  436. 
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in  trath  iben  is  only  one  order ;  the  two  duplicate  originals  are  one   QiiMii*«  BmeA. 
mment,  sad  being  repognant  and  Toid,  the  judgment  ought  to  be  for      w^^Jj^s 
plaintiff  «. 

HbMS  WORTH. 

ord  DBtQiAifyC.  J.^^Tbere  can  be  no  doubt  but  that  if  a  subject  be  de- 
ed of  bb  liberty,  the  party  who  imprisons  him  must  show  a  good  warrant 
M>  doing.  The  defendant  has  done  so  in  the  present  instance.  The  facts 
bis  case  are,  that  when  the  plaintiff  first  appeared  before  the  magistrates, 
was  ordered  to  pay  the  weekly  sum  of  1«.  SiL,  and  he  was  then  served 
I  a  p^pe**'  ^y  which  it  appeared  that  the  mother  of  the  child  had  been 
•red  to  pay  that  sum.  He  was  aderwards  required  to  discharge  the  ar- 
"s  of  the  weekly  payments,  which  he-  refused  to  do,  and  produced  the 
er  originally  served  upon  him,  as  a  justification  of  his  refusal  to  pay  the 
ars.  At  this  time  no  warrant  of  distress  could  legally  have  issued  against 
.  But  afler  he  had  been  served  with  the  genuine  order  to  pay  I«.  6d.  per 
kg  every  thing  became  regular.  The  plaintiff  then  refused  to  comply 
k  Aeorder,  because  on  a  former  occasicm  he  had  been  served  with  a  copy 
db  was  inconsistent  with  it ;  but  the  magistrate  was  not  bound  to  enter 
al  these  circumstances ;  an  order  which  was  good  and  valid  was  produced 
He  luniy  and  when  the  plaintiff  refused  to  comply  with  its  requisitions,  the 
nAuit  was  justified  in  issuing  his  warrant  to  apprehend  him. 

jrmsDALB,  J.— I  entertained  doubts  during  the  course  of  the  argument, 
even  now  my  conviction  is  not  of  the  fulleit  and  most  satisfactory  kind. 
.  on  the  whole,  I  think  the  defendant  entitled  to  the  verdict  It  does  not 
ear  to  ne,  that  these  papers  constituted  two  orders.  They  were  both 
led  and  sealed  by  the  magistrates,  the  mother  being  ordered  in  one  of 
B  to  pay  the  sum  of  U*  6(i.  per  weds,  whilst  by  the  other,  the  father  was 
aired  to  pay  a  similar  sum.  The  jury  have  not  found  which  paper  was 
i  signed  and  sealed ;  but  taking  the  case  in  the  manner  least  favourable 
he  defendant,  we  may  ascribe  the  priority  of  sealing  and  signing  to  that 
er  which  ordered  the  mother  to  pay  the  weekly  sums.  At  the  same  time,  the 
ntilfreceived  a  verbal  order  from  the  magistrates  to  pay  the  sum  of  1«.  6d. 
ikly.  An  this  took  place  at  one  meeting.  The  jury  have  found  that  the 
jiatrmtes  had  no  intention  to  make  two  orders,  and  I  am  of  opinion  that  they 
e  not  functi  officio,  because  one  of  the  papers  was  signed  before  the 
ST.  llie  case  might  have  been  different  if  the  meeting  had  broken  up ; 
t  was,  the  justices  possessed  the  power  of  altering  the  terms  of  their  order, 
Jie  same  way  that  we  are  at  liberty  to  alter  our  judgments  during  the 
tiwianti*  of  the  Term.  They  were  entitled  to  declare  which  paper  consti- 
id  the  order  they  intended  to  act  upon,  and  they  did  so  declare  their  in- 
Jotty  when  they  required  the  plaintiff  to  pay  the  weekly  sums. 

ViLLiAMS,  J. — I  agree  with  Mr.  Kelly,  that  the  justices  have  not  made 
•  orders.  The  party  summoned  had  full  notice  of  the  order  which  the 
[istrates  intended  to  act  upon,  for  they  had  manifested  their  intention  by 
ing  bim  what  sum  he  had  to  pay.  On  this  point,  we  comcide  with  the 
lioD  of  the  Court  of  Exchequer  in  the  case  cited.  A  good  order  was  pro- 
«d  beibre  the  defendant ;  its  validity  vms  not  impeached  at  the  hean^g» 
he  was  therefore  justified  in  issuing  his.  warrant. 
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fiueen*s  Benek,  CoLBRiDGB,  J. —  It  iscoDceded  that  the  pUintiffcAimot  reoofcr,  unless  the 
WiLKiNt  proceedings  before  the  magistrates  were  a  men  nullity.  Xhe  (acts  were 
these  :  the  justices  signed  and  sealed  these  two  papers,  by  one  of  which 
Sarah  AWs  was  ordered  to  pay  a  certain  weekly  sum,  and  by  the  other,  the 
plaint iflf  was  ordered  to  pay  the  same  amount,  and  a  Terbal  order  to  the  sane 
efiect  was  likewise  giren  to  him.  The  plaint ifl*  was  afterwards  serred  with  a 
copy  of  this  order,  and  was  required  to  discharge  the  arrears,  and  upon  his 
refusal  to  do  so,  he  was  brought  before  the  defendant.  The  otder  was  then 
produced  by  the  overseers,  and  appeared  to  be  good  upon  the  (ace  of  it;  and 
it  cannot  be  contended,  that  that  order  was  a  nullity,  merely  because  the 
plaintiff  had  previously  been  served  with  a  paper  in  which  another  person 
was  required  to  pay  the  same  sum. 

Judgment  for  the  defendant. 


Jan.  25. 


Doe,  d.  Broughton,  Assignee  of  Bennett,  an  Insolvent,  9, 

Storey. 


A  conveyance 
and  utign- 
ment  from  the 
prorisional 
Mtignee  to  the 
crediton*  as- 
signee, made 
before  the 
11  Geo.  4,  and 
1  W.  4,  c.  38, 
in  the  form 
girenbjr 
7  Geo.  4.  c.  57, 
and  purporting 
on  the  face  of 
it,  to  be  made 
in  obedience  to 
an  order  of  the 
Intolvent 
Court,  iaa 
ralid  convey- 
ance and  a»- 
ftignment. 


P^JECTMENT  by  the  plaintiff,  assignee  of  the  effects  of  one  Benneii,  an  in- 
solvent.  At  the  trial  before  Tindai,  C.  J.,  at  the  Croydon  Sunmur 
Assizes,  1836,  the  lessor  of  the  plaintiff  proved  a  conveyance  and  assign- 
ment by  the  insolvent  of  all  his  effects  to  the  provisional  assignee,  dated 
September,  1827;  a  conveyance  and  assignment  by  the  provisional  assignee, 
to  one  Englieh,  the  creditors*  assignee,  bearing  date  in  February,  1829;  an 
order  of  the  Court  of  Insolvent  Debtors,  dated  July,  1829,  by  which  EnffHeh 
was  removed,  and  the  lessor  of  the  plaintiff  and  the  defendant  were  appointed 
assignees ;  and  also  another  order  of  the  Court,  by  which  the  defendant  was 
removed.  The  above  mentioned  conveyance  and  assignment  from  the  pro- 
visional assignee  to  the  creditors'  assignee,  had  the  seal  of  the  Insolvent 
Court  affixed  to  it,  and  was  made  in  the  form  given  in  the  schedule  to  7  (r. 
4,  c.  57,  and  purported  by  its  recital,  to  be  made  by  the  order  of  the  Court: 
but  this  order  was  not  produced  or  proved  at  the  trial.  It  was  objected,  that 
the  lessor  of  the  plaintiff  ought  to  be  nonsuited,  on  the  ground  that  the  ferm 
given  in  the  schedule  to  7  G,  4,  c.  57  (a),  applied  only  to  the  case  of  a  oon- 


(a)  7  0. 4,  cap.  57,  s.  1 1 ,  enacts,  That 
such  prisoner  shall,  at  the  time  of  sub- 
scribing the  said  petition,  duly  execute 
a  conveyance  and  assignment  to  the  pro- 
visional assignee  of  the  said  Court,  in 
such  form  as  is  to  this  Act  annexed,  of 
all  the  estate,  right,  title,  interest,  and 
trust  of  such  prisoner,  in  and  to  all  the 
real  and  personal  estates  and  effects  of 
such  prisoner,  both  within  this  realm  and 
abroad,  except  the  wearing  apparel,  bed- 
ding, and  other  such  necessaries  of  such 
person,  and  his  or  her  family,  and  the 
working  tools  and  implements  of  such 
prisoner,  not  exceeding  in  the  whole  the 
value  of  twenty  pounds ;  and  of  all  further 
estate,  right,  title,  interest,  and  trust  of 
such  prisoner,  in  or  to  any  real  and  per- 


sonal estate  and  effects  within  this  icabn, 
or  abroad,  which  such  prisoner  msv 
purchase,  or  which  may  revert,  desGewl, 
DC  devised,  or  bequeathed,  or  oome  to 
him  or  her,  before  he  or  she  shall  become 
entitled  to  bis  or  her  final  discliai]ge,  in 
pursuance  of  this  Act,  according  to  the 
adjudication  made  in  that  behalf;  orh 
case  such  prisoner  shall  obtain  his  or 
her  discharge  from  custody,  without  aay 
adjudication  being  made  in  the  matter 
of  his  or  her  petition,  then  before  siMh 
prisoner  shall  be  at  large  and  out  of 
custody,  and  of  all  debts  due  or  growing 
due  to  such  prisoner,  or  to  be  due  to  him 
or  her  before  such  discharge  as  aforesaid ; 
which  conveyance  and  assignment  so 
executed  as  aforesaid,  in  form  aforesaid« 
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!  fram  the  insolvent  to  the  provisbnal  assignee,  and  not  to  a  convey-  Quee»^i  Benc/i. 

«n  the,  proviaiooal  to  the  creditors'  assignee ;  and  that  the  lessor  of  the  t\^^2^ 

could  not  avail  himself  of  the  provisions  of  11  G,  4,  and  I  fV,  4,  c.  38,  Broughtoii 

6),  which  gives  validity  to  any  assigninents  made  by  the  provisional  SroiuT 
i  in  obedience  to  an  order  of  the  Court,  inasmuch  as  no  such  order  had 


It  all  the  real  and  personal  es- 
effects  of  such  prisoner,  and  all 
ure  real  and  personal  estate  and 
s  aforesaid,  of  every  nature  and 
lataoever,  and  all  such  debts  as 
dy  in  the  said  provisional  assig- 

following  is  the  form  in  the  sche- 

w  this  Indenture  witnesseth,  that 
ience  to  the  said  Act,  he,  (or  she) 
I  hath  conveyed,  assigned, 

red,  and  set  over,  and  by  these 
I  doth  convey,  assign,  transfer, 
:  over  unto  the  said  as 

rovisional  assignee  as  aforesaid, 
Dessors  and  assigns,  all  the  estate, 
itle,  interest,  and  trust  of  the  said 
in  and  to  all  the  real  and  per- 
itate  and  effects  of  the  said  , 

ithin  this  realm  and  abroad,  in 
ion,  reversion,  remainder,  or  ex- 
[y,  except  the  wearing  apparel, 
ff  and  other  such  necessaries  of 
,  and  his  or  her  family, 

I  vorfcing  tools  and  implements 
•id  not  exceeding  in  the 
the  value  of  twenty  pounds,  toge- 
th  all  deeds,  evidences,  and  writ- 
luching  and  concerning  the  said 
ind  effects,  and  every  part  thereof, 

II  future  estate,  right,  title, 
;,  and  trust,  of  the  said  in 
all  real  and  personal  estate  and 
within  this  realm  and  abroad, 
the  said  shall  purchase, 
h  shall  revert,  descend,  be  devis- 
leathed,  or  come  to  him  (or  her,) 
eision,  reversion,  remainder,  or 
fttcy,  before  he  (or  she)  shall 
entitled  to  his  (or  her)  final  dis- 
in  pursuance  of  the  said  Act/* 

tat.  11  Geo.  4,&  1  Wm.  4,  c.  38, 
**  And  whereas  it  is  expedient  to 
le  a  form  of  conveyance  and  as- 
Bt  from  the  provisional  assignee 
ther  assignee  or  assignees,  when 
ed  by  the  said  Court,  and  also  to 
any  doubts  as  to  the  validity  or 
fany  conveyances  or  assignments 
ioM  heretofore  made  and  execut- 
lie  said  provisional  assienee,  by 
i  any  order  of  the  said  Court. 
srefore  declared  and  enacted,  that 
tnvcyance  and  assignment  here- 
be  made  and  executed  by  the 
sal  assignee  for  the  time  being, 
itlier  assignee  or  assignees,  by 


virtue  of  any  order  of  the  said  Court, 
shall  be  in  such  form  as  is  to  this  Act  an- 
nexed ;  and  that  every  such  conveyance 
and  assignment,  and  also  every  convey- 
ance and  assignment  at  any  time  heretii- 
fore  made  and  executed  by  the  provi- 
sional assignee  for  the  time  being,  in 
obedience  to  any  order  of  the  Court  for 
relief  of  Insolvent  Debtors,  shall  be 
deemed  and  taken  to  be  valid  and  effec- 
tually to  all  intents  and  purposes  what- 
soever, and  fully  and  effectual  to  vest 
and  to  have  vested,  all  and  every  estate 
and  estates,  real  and  personal,  and  all 
and  every  right,  title,  interest,  and 
trust,  in  and  to  the  same,  of  wliat  na- 
ture or  kind  soever,  to  which  the  Insol- 
vent Debtor  in  each  case  respectively, 
shall  or  may  be,  or  shall  or  mav  have 
been  entitled  in  any  manner,  or  oy  any 
means  whatsoever,  or  which  such  In- 
solvent Debtor  shall  or  may  be, 
or  shall  or  may  have  been  required 
by  law,  to  convey  and  assign  in  trust 
for  his  or  her  creditors/" 
I'he  following  is  the  form  annexed : — 
'*  Now  this  Indenture  witnesseth, 
that  in  obedience  to  an  order  of  the 
Court  for  relief  of  Insolvent  Debtors, 
he,  the  said  at  the  request  and 

with  the  consent  of  the  said  ,  testi- 

fied by  sealing  and  delivering 

these  presents,  hath  conveyed,  assigned, 
transKrred,and  set  over,and  by  these  pre- 
sefits,  doth  convey,  assign,  transfer,  and 
set  over  unto  the  said  his  heirs, 

executors,  administrators,  and  assigns, 
all  the  estate,  right,  title,  interest,  and 
trust  of,  in,  and  to  all  the  real  and  per- 
sonal estate  and  effects  whatsover,  and 
wheresoever,  and  of  what  nature  and 
kind  soever  present  and  future,  which 
by  virtue  of  the  said  hereinbefore  in  part 
recited  Indenture,  now  are  in  any  Mray 
vested  in  the  said  ,  as  such  pro- 

visional assignee  as  aforesaid,  together 
with  their  and  every  of  their  rights, 
members,  and  appurtenances/' 

Section  19  enacts,  <'  That  it  shall  ana 
may  be  lawful  for  the  said  Court,  at  any 
time  after  the  filinz  ofthe  petition  of  any 
such  prisoner  as  aforesaid,  as  to  the  said 
Court  shall  seem  expedient,  to  appoint  a 
proper  person  or  persons,  being  a  cre- 
ditor or  creditors  of  such  prisoner,  to  be 
assignee  or  assignees  ofthe  estate  and  ef- 
fects of  such  prisoner,  for  the  }>urposes 
of  this  Act ;  and  when  such  assignee  or 
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Queen*M  Bench,  been  proved.     Tlie  learned  Judge  refased  to  nonsuit,  and  a  verdict  was  founu 
1^^*^^^^^      for  the  plaintiff,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

A  rule  nm  was  accordingly  obtained. 

Plait  and  C.  R,  Ttmur,  flhewed  cause. — The  ground  of  this  motion  is, 
that  the  plaintiff  gave  no  evidence  of  any  valid  assignment  from  the  provi- 
sional to  the  creditors'  assignee.  The  Statute  11  G.  4,  and  1  IV.  4,  c.  38,  s.  7, 
enacts,  that  "  every  conveyance  and  assignment  at  any  time  heretofore  made 
and  executed  by  the  provisional  assignee,  for  the  time  being,  in  obedience  to 
any  order  of  the  Court  for  Relief  of  Insolvent  Debtors,  shall  be  deemed  and 
taken  to  be  valid  and  effectual  to  all  intents  and  purposes  whatever."  In 
this  case,  an  order  must  be  presumed,  because  the  recital  to  the  conveyance 
states,  that  the  instrument  was  made  by  order  of  the  Court.  That  was  evi- 
dence of  a  valid  conve3ranoe,  sufficient  to  go  to  the  jury.  The  provisional 
assignee  was  the  officer  of  the  Court,  and  it  was  incumbent  on  him  to  pro- 
cure an  Older  authorizing  the  conveyance.  Had  he  neglected  to  do  so,  be 
would  have  been  guilty  of  a  breach  of  duty,  and  it  will  not  be  presuroedt 
that  the  order  was  not  duly  obtained.  Under  such  circumstances,  the  de- 
fendant is  bound  to  shew  that  no  such  order  was  made.  Rex  v.  the  InhMt" 
anti  of  Whiiton  (c).  It  will  be  contended  on  the  other  side,  that,  because 
the  7  G.  4,  c.  57,  contains  no  form  of  conveyance,  from  the  provisional  to  the 
other  assignee,  and  as  no  order  of  the  Court  was  proved,  a  common  law 
conveyance  of  bargain  and  sale  enrolled,  or  a  conveyance  by  lease  and  release 
ought  therefore  to  have  been  made.  But,  when  the  general  objects  of  the 
Insolvent  Act,  and  the  form  of  assignment  which  is  ?iven,  are  considered,  it  will 
be  seen  that  a  common  law  conveyance  would  have  been  inadequate  to  meet  the 
purposes  of  the  Act.  An  instrument  was  required,  which  should  pass  to  the 
assignee  not  only  all  the  present  estate  of  the  insolvent,  but  also  all  such  as 
should  revert,  descend,  be  devised,  or  bequeathed,  or  come  to  him,  in  pos- 


assignees  shall  have  signified  to  the  said 
Court  his  or  their  acceptance  of  the  said 
appointment,  the  estate,  effects,  Hghts, 
and  powers  of  such  prisoner  vested  in 
such  provisional  assignee  as  aforesaid, 
shaH  immediately  be  conveyed  and  as- 
signed by  such  provisional  assignee  to 
the  said  assignee  or  assignees,  in  trust 
for  the  benefit  of  such  assignee  or  assig- 
nees, and  the  rest  of  the  creditors  of  such 
prisoner,  in  respect  of  or  in  proportion 
to  their  respective  debts,  according  to 
the  provisions  of  this  Act ;  and  after 
such  conveyance  and  assignment  by  such 
provisional  assignee,  all  the  estate  and 
effects  of  such  prisoner  shall  be  to  all 
intents  and  purposes,  as  effectually  and 
legally  vested  by  relation  in  such  assig- 
nee or  assignees,  as  if  the  said  convey- 
ance and  assignment  had  been  made  by 
such  prisoner  to  him  or  them.  Pro- 
vided, nevertheless,  that  no  act  done  un- 
der or  by  virtue  of  such  first  conveyance 
and  assiznment  shall  be  thereby  ren- 
dered void  or  defeated,  but  shall  remain 
as  valid  as  if  no  such  relation  had  taken 


place  ;  and  that  every  such  conveyance 
and  assignment  as  aforesaid,  to  such 
provisional  assignee,  and  a  counter 
part  of  every  such  conveyance  and  as- 
signment bv  such  provisional  assignee, 
to  such  other  assignee  or  assignefss, 
shall  be  filed  of  record  in  tlie  iidd 
Court ;  and  a  copy  of  any  such  record 
made  upon  parchment,  and  purporting 
to  have  the  certificate  of  the  provisional 
assignee  of  the  said  Court,  or  his  deputy 
appointed  for  that  purpose,  endorsed 
thereon,  and  to  be  sealed  with  the  seal 
of  the  said  Court,  shall  be  recogniseii 
and  received  as  sufficient  evidence  of 
such  conveyance  and  assignment,  and  of 
the  title  of  the  provisional  and  other  as- 
signee or  assignees  under  the  same,  in  all 
Courts,  and  before  Commissioners  of 
Bankrupt,andJusticesof  thePeace,to  all 
intents  and  purposes,  without  any  proof 
whatever  given  of  the  same,  or  of  any 
other  proc^ing  in  the  said  Court,  in  the 
matter  of  such  prisoner's  petition. 

(c)  4  Ad.  &  Ell.  607 ;  1  Har.  &  Wol. 
€96,  S.  C. 
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sesskm,  reversion,  remainder,  or  expectancy,  before  he  should  become  enti-    Qwen't  Ratek, 
l!el  to  his  final  discharge.     Interests  of  this  future  and  contingent  nature,      p^Pdeni 
could  not  be  transferred  by  any  common  law  conveyance.     By  the  19th  sec-     Brouohtom 
lion  of  the  Statue  (i/),  it  is  enacted,  that  a  counterpart  of  such  conveyance       Stoeit. 
tiid  aMignmant  by  the  provisional  assignee,  to  the  other  assignee,  shall  be  filed 
of  record  in  the  Court ;  but  no  instance  can  be  given  of  a  feoffment  or  bargain 
and  sale  having  been  filed :  only  one  form  of  a  conveyance  is  given  in  the 
Khedule  to  the  7  O,  4,  c.  57,  the  general  Insolvent  Act :   and  that  cir- 
cumstance shews  that  the  legislature  intended  that  the  provisional  assignee 
•herald  convey  the  estate  by  the  same  mode  in  which  it  was  conveyed  to  him. 
The  addition  of  another  form  of  conveyance  would  have  been  mere  surplusage. 

Sir  fF,  §V.  FolUU  and  Channell^  eonlrd, — The  conveyance  from  the  provi- 
■onal  to  the  creditors'  assignee,  is  invalid  under  the  Statute,  as  well  as  at 
QMBBoa  law.  The  19th  sec.  of  the  7  G.  4,  c.  57,  requires  the  provisional 
to  convey  the  insolvent's  estate  to  the  creditors'  assignee ;  but  it 
no  form  of  conveyance,  nor  does  it  direct  in  what  manner  it  is  to  be 
tiMsferred. — [CoUn'dje,  J. — Does  not  the  latter  part  of  the  section  imply, 
that  a  provisional  assignee  must  use  the  same  instrument,  as  that  which 
^aDs(erred  the  estate  to  him  ?] — There  is  nothing  to  shew  that  the  same 
amveyance  may  be  used  in  both  cases.  For  any  thing  that  appears  to  the 
contrary,  personal  property  may  be  conveyed  by  one  mode  of  conveyance, 
and  real  property  by  another.  The  forms  of  assignment  given  by  the  7  G,  4, 
c  57,  and  11  G,  4,  and  1  fK  4,  c.  38  (</),  differ  materially,  and  cannot  be 
Bade  applicable  tu  the  same  objects.  The  7th  section  of  the  latter  Statute 
redteis  ^^^  doubts  had  arisen  as  to  the  validity  of  conveyances  made  by  pro- 
visional BiBignces,  and  it  then  enacts,  that  past  assignments  shall  be  good,  if 
made  in  obedience  to  the  order  of  the  Insolvent  Court.  The  plaintiff  con- 
tends, that  the  recital  in  the  conveyance,  is  equivalent  to  pr(.K)f  that  such  an 
order  was  made;  but  the  recital  has  no  more  effect  than  if  the  party  himself 
had  made  a  similar  statement.  It  is  true  that  a  public  officer  is  presumed  to 
have  discharged  his  duty,  when  nothing  appears  to  the  contrary.  But  where 
tiie  Act  of  Parliament  is  express  that  no  assignment  shall  be  $;ood,  unless 
made  by  order  of  the  Court,  such  order  must  be  proved. — [Coleridge,  J. — 
The  plaintiff  produced  the  copy  of  the  counterpart  of  the  conveyance  by  the 
promional  assignee,  with  the  seal  of  the  Court  affixed  to  it.] — If  the  Act  of 
11  G.  4,  and  1  IV.  4,  c.  38,  had  not  passed,  a  conveyance  made  under  the  7 
Cr.  4,  would  not  pass  property  to  the  assignee  of  the  insolvent.  The  enact- 
ment in  the  19th  section  of  7  G,  4,  c.  5S,  that  a  copy  of  such  counterpart 
shall  be  received  in  evidence,  must  of  course  refer  to  tlic  counterpart  of  a 
valid  conveyance,  and  if  the  conveyance  be  informal,  parties  are  at  iil)erty  to 
ohject  to  the  reception  of  the  copy  in  evidence.  As  to  tlie  counterpart  being 
filed,  there  is  nothing  to  prevent  the  Ic^^islaturc  from  ordering  the  filing  of  a 
counterpart  of  a  lease  and  release,  as  well  as  of  this  statutable  conveyance. 

Lord  Dexman,  C.  J. — The  question  in  this  case  is,  whether  the  assignee 
has  proved  his  title  to  the  property  in  dispute ;  and  the  point  to  be  con- 
sidered, is  the  validity  of  the  assignment,  from  the  provisional  to  the  crediton»' 

(</)  See  an/e,  page  15. 
VOL.  I  *  C  » 
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QurrnU  Benck   assignee.     This  depends  upon  the  Stat.  7th  6.4,  c.  d7,  taken  In  oonjnnction 

DoiTdOTi.  "^'^^  ^  *  ^*  ^»  ^"^  *  ^'  "*'  ^'  ^^'  ^^®  "^^^  section  of  the  latter  Statute 
Broughton  recites,  that  doubts  had  been  entertained  as  to  the  validity  of  assignments 
Stokky.  from  the  provisional  assignee  to  the  creditors*  assignee;  and  accordingly  the 
object  of  the  section  is  to  give  Talidity  to  such  assignments,  when  made  by 
order  of  the  Court.  It  must  be  observed,  that  this  section  does  not  declare 
that  assignments  by  the  provisional  assignee  to  the  other  assignee,  are  abso- 
,  lately  void,  ^hen  made  according  to  the  form  in  the  7  G.  4,  but  merely  states 
that  doubts  had  been  entertained  of  their  vahdity.  The  question  therefore 
still  is,  whether  this  assignment  is  void,  (or  if  it  is  not,  theplaintilf  is  entitled 
to  maintain  this  action.  The  1 1th  section  of  7  G.4,  requires  the  insolvent  to 
convey  his  property  to  the  provisional  assignee,  and  a  form  is  given  which 
dispenses  with  the  necessity  of  a  lease  and  release,  bargain  and  sale,  or  other 
common  law  conveyance.  By  the  llUh  section,  the  provisional  assignee  is  to 
convey  the  same  property  to  the  creditors'  assignee,  and  the  whole  of  it  is  to 
pam  to  the  latter.  1  am  of  opinion,  that  by  these  two  sections  the  legisla- 
jtiire  intended  the  same  form  to  be  effectual  for  both  purposes,  since  all  the 
property  designed  to  be  transferred  to  the  creditors,  could  not  be  vested  in 
them  by  means  of  a  common  law  conveyance.  This  rule  must  therefore 
be  discharged. 

LiTTLEDALE,  J. — I  entertained  some  doubts  during  the  argument,  but  I 
agree  on  the  whole  with  the  opinion  expressed  by  my  Loixl  Chief  Justice, 
The  question  must  be  decided  under  the  19th  section  of  7  G.  4,  c.  57.  -It  is 
there  enacted,  that  the  provisional  assignee  shall  convey  to  the  creditors^  as- 
signee, all  the  estate,  effects,  rights,  and  powers  of  the  insolvent,  but  nb  formis 
•,  •.  given  by  which  the  conveyance  is  to  be  made.     As  between  the  insol?ent  and 

the  provisional  assignee,  a  form  is  given  at  the  end  of  the  Act :  and  as  the  ob- 
jects of  both  conveyances  are  the  same,  the  only  difference  between  the  cases 
in  respect  to  the  parties  to  the  two  instruments,  we  must  conclude,  being 
that  the  legislature  intended  a  similar  form  to  be  used  in  both  cases. 

Williams,  J. — I  think  we  ought  to  sustain  this  conveyance.  It  is  clear 
that  the  Act  of  7  G.  4,  c.  57,  does  not  contain  any  form  of  conveyance 
and  assignment  expressly  applicable  to  the  present  case.  But  it  was  intended 
by  the  11th  and  1 9th  sections,  that  all  the  future  estate  of  the  insolvent 
should  pass  to  the  provisional  and  creditors'  assignees.  In  Moult  v.  Massey(J^ 
the  assignees  were  nonsuited,  on  the  ground  that  they  were  not  in  possession 
of  the  property  in  questio  ,  by  virtue  of  such  an  assignment  as  was  pointed 
out  by  the  Bankrupt  Act.  Here  the  estate  of  the  insolvent  could  be  passed 
by  no  other  mode  than  that  which  the  provisional  assignee  has  adopted. 
Then  ifweputthe  11th  and  I9th  sections  together,  and  consider  that  their 
language  and  objects  are  the  same:  that  by  the  latter  section,  the  property  of 
the  insolvent  is  to  be  conveyed  to  the  assignee,  and  that  only  one  mode  of 
conveyance  is  pointed  out  by  that  Statute,  it  is  not  straining  the  meaning  of 
the  Act  too  far,  to  say  that  the  same  form  of  conveyance  is  applicable  to  both. 
If  we  were  at  liberty  to  treat  a  conveyance  made  under  7  G,  4,  as  a  nullity, 
there  might  be  some  ground  for  contending  that  an  order  of  the  Court  ought 

(/)  1  B.  &  Adol.  636. 
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lo  be  proved  before  thd  defective  conveyance  could  be  cured  by  the  operation   QueeiCtBrnA, 

of  that  clause.  _  ^'T' 

Doe,  dem. 

BaouoHToii 
Coleridge,  J. — I  am  of  the  same  opinion.  The  question  in  this  case  is,  storky 
whether  there  was  sufficient  evidence  to  go  to  the  jury  of  an  order  of  the 
Court  authorizing  the  provisional  assignee  to  convey  the  insolvent's  property 
to  the  creditors*  assignee.  The  provisional  assignee  is  the  officer  of  the  Court ; 
in  the  present  case,  he  has  made  a  conveyance  and  assignment  in  a  particular 
form,  a  counterpart  has  been  filed  in  obedience  to  the  Act,  and  upon  the 
produetioii  of  the  copy  of  such  counterpart,  it  appears  that  the  seal  of  the 
Qmrt  has  been  affixed  to  it.  The  recital  moreover  states,  that  it  was  made  by 
order  of  the  Court.  Under  these  circumstances,  it  is  not  too  much  to  say, 
that  an  order  actually  exists,  authorizing  the  conveyance  in  question.  This 
view  of  the  case  is  strengthened  by  the  language  of  the  Statute,  7  G.  4,  c.  57 : 
the  19th  section  of  which  provides,  that  a  copy  of  the  counterpart  of  such 
conveyance  and  assignment,  sealed  with  the  seal  of  the  Court,  shall  be 
efidence  of  the  title  of  the  assignees,  without  any  further  proof  being  given. 
On  the  whole,  there  is  sufficient  evidence  to  satisfy  me,  tlint  the  provisional 
■Mignee  did  what  he  was  bound  to  do,  and  that  he  hud  an  order  of  the 
Gofirt  authorizing  him  to  make  this  conveyance. 

Rule  discharged. 


The  Qu£BN  Ex  parte  Farmer  v.  Chesterton  and  anotlier.         jcm.  9. 

PROHIBITION  to  the  Judicial  Committee  of  the  Privy  Council.     In  this  A  party  who 

case  a  suit  had    been  commenced  in  the  Ecclesiastical  Court,  against  jJdlcia/conH 

Mr.  Farmer,  for  non-payment  of  a  church-rate.     It  appeared  from  tlie  affi-  mitteeofthe 

davits,  that  Mr.  Farmer  was  an  inhabitant  of  the  parish  o{'  Kensington,  and  against  a"d^* 

that  in  the  year  1833,  a  rate  was  made  in  that  parish,  bv  the  churchwardens  cre<»of  an  in- 

.  ferior  Ecclosi— 

and   overseers  of  the  poor,  and  was  entered  in   the  books  in  the  follow-    astical  Court, 
ing  form  :  •*  A  rate  or  assessment  made  on  the  28th  June,  1 8*J3.  by  the  church-   "  ""*  tliereby 

'^  .  prevented  from 

vardeos  and  overseers  of  the  parish  of  Kensington,  in  vestry  assembled,  for,  applying  to  this 

aod  towards  defraying  and  indemnifying  the  churchwardens,  &c  ,  against  all  hiblnhc^fudi- 

expenoes  touching  the  oHfice  of  churchwarden,  from  Lady  Day,  1833,  toZady  cial  Committee 

Day,  1834.**     Mr.  Fanner  objected  to  pay  the  rate,  and  a  libel  was  exhibited  proceeding  in 

against   him  in  the  £<!clesia.stical  Court,   in  conseinence  of  such  refusal.  t^?*"»^- 

^  ^  '  »  In  a  case 

Mr.  Farmer  put  in  his  answer,  alleging  that  the  rate  was  bad,  because  it  was   vherethe 
in  part  retrospective,  and  averring  that  between  Lady  Day,  1833,  and  the   pUfe/n'the   **" 
dav  when  the  rate  was  made,  several  hundred  pounds  had  been  exi)ended  in    Ecclesiastical 

'.  ,  ,  1 1     /.         1  111  •  «.  Court,  was  the 

paying  debts,  contracted  before  (he  present  churchwardens  came  mto  ofnce.  enforcement 

Thb  latter  allegation  was  denied  by  the  churchwardens,  and  tie  case  was  ar-  of  ihe^pay  ment 

gned  on  the  above  question  as  to  the  validity  of  the  rate  before  Dr.  Lush^  rate;  and  the 

mglon  in  the  Cunsistory  Court.     Upon  this  point  the  learned  judge  held,  [o^be^awording 

that  the  rate  was  bad,  being  on  the  face  of  it,  retrospective;  and  that  the  to  the  rules  of 

the  common 
law,  bad  upon 
the  fac^of  it : — Held,  that  that  circumstance  would  not  justify  this  Court  in  presuming  that  Uie  Ju- 
dicial Ctmmittee  would  wrongly  decide  the  common  law  question,  when  sitting  upon  an  appeal 
as  the  Supreme  Ecclesiastical  Court  of  the  country :  and  a  rule  for  a  prohibiiion,  obtained  on 
that  ground,  was  therefore  discharged. 

c2 


22  TERM  REPORTS  in  thb  QUEEN'S  BENCH. 

Qkte%  t  JSflidL  for  this  puqM>se,  an  Ecclesiastical  Court  of  Appeal,  and  that  it  has  cognizance 

TheQuEEir     ^^  causes  like  the  present,  what  is  the  presumption  that  we  are  bound  to 

Ex  parte       make  ?     Why  that   it  will  decide  according  to  law.     IS&iiot  think  that  the 

r.  case  of  Byerly  v.  Windtts  (y^i^is  at  all   applicable  to  the  present;  for  the 

CHssTKaToir.   pQinj  jn  dispute  there,  was  one  which  the  Ecclesiastical  Court  had  no  power 

to  try.    But  here  the  matter  to  be  decided,  is  clearly  within  the  jurisdiction  oi 

the  Ecclesiastical  Court.     We  cannot  say,  that  in  trying  it,  the  Court  must 

necessarily  come  to  an  erroneous  decision.     If  that  should  be  the  case,  then 

undoubtedly,  this  Court  may  issue  a  prohibition  to  correct  the  error,  but  we 

cannot,  in  the  first  instance,  presume  that  there  will  be  any  necessity  for  such 

application  of  the  authority  of  this  Court. 

LiTTLEDALE,  J. — A  church-rate  may  lawfully  be  enquired  of  by  the  Eccle- 
siastical Court.  The  acquiescence  of  the  party  in  the  first  instance,  in  that 
enquiry,  and  his  subsequent  appeal  to  the  Judicial  Committee,  must  be  taken 
prima  facie  as  admissions  by  him,  that  the  jurisdiction  of  the  Ecclesiastical 
Court  is  sufEciently  established.  The  case  then  is  fully  before  one  of  the 
branches  of  that  Court.  We  cannot  presume  that  it  will  wrongly  exercise 
the  jurisdiction,  which  it  clearly  possesses. 

Williams,  J. — The  question  in  dispute  between  these  parties,  has  proper- 
lj[  ISten  brought  before  the  Judicial  Committee,  which  as  the  substitute  for  the 
Court  of  Delegates,  clearly  has  jurisdiction  in  the  case.  We  cannot  presume 
that  that  jurisdiction  will  be  erroneously  exercised.  It  would  be  contrary  to 
the  usual  practice  of  all  Courts  to  make  such  a  presumption.  But  if  the 
decision  should  be  errone<»us  in  point  of  law,  a  question  might  then  arise, 
whether  that  would  be  sufficient  to  call  for  the  interference  of  this  Court. 
But  be  that  as  it  may,  we  cannot  assume  that  error  will  be  committed. 

Coleridge,  J. — lam  entirely  of  the  same  opinion,  and  I  think  that  if  Mr. 
Cresstcelfs  argument  is  to  prevail,  we  must  be  prepared  to  take  away  juris- 
diction in  all  litigated  matters  from  the  Ecclesiastical  Courts.  If  we  did  so, 
we  must  then  be  obliged  to  interfere  whenever  any  party  shewed  us  that 
he  had  the  right  side  of  a  cause;  and  we  should  be  required  to  do  this 
on  the  presumption  that  the  Ecclesiastical  Court  would  decide  against  the 
right,  and  in  favour  of  the  wrong  side.  It  is  not  pretended  to  be  said  now, 
that  any  thing  of  common  law  jurisdiction  has  arisen  in  this  case,  before  the 
Court  to  which  we  are  now  asked  to  send  a  writ  of  prohibition.  Are  we  then 
to  be  called  on  to  declare  judicially,  upon  mere  presumption,  that  when  such 
matter  does  arise,  the  Court  will  be  sure  to  decide  it  wrongly,  and  must 
not,  therefore,  be  trusted  with  the  exercise  of  the  ordinary  jurisdiction 
which  it  lawfully  possesses  ?  Unless  we  are  prepared  to  make  such  a  decla- 
ration, this  rule  cannot  be  supported. 

Rule  discharged,  but  without  costs. 

(/)5Barn.  &  Cress.  1. 
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TTie  Queen  ».  X^e  Town  Council  of  the  Borounrh  of  Leeds.    Ou^en^s  Bench. 


Jan,  30. 

A  MANDAMUS  directed  to  the  Town  Council  of  the  borough  oi  Leeds,  The  Mayor  of 
requiring  them  to  admit  Mr.  Charhs  Wood  as  a  councillor  for  the  North  *.^"™}»P^»  ^i- 

viflco  into 

ffardof  the  borough,  was  moved  on  adidavits,  which  disclo5»ed  the  following  wardf.fraTe 

facts.    The  borough  of  Leeds  is  divided  into  twelve  wards,  and  the  north  JhoMTwCTe 

ward  returns  three  councillors.     On  the  25th  of  J///y,  18^7,  a  fiat  in  bank-  twro  vacanciet 

niptcy  was  awarded  agiinst  IV.  Browriy  one  of  tlie  councillors  for  that  ward,  intheNoitlT 

and  on  the  5th  o€  June  he  was  dulv  declared  a  bankrupt.     On  the  1st  of  AV  Y^'  *"i^ 

vember,  Mr.  JLupton,  another  of  the  councillors  for  the  north  wai'd,  went  out  tion  would 

of  office  by  effluxion  of  time;  and  to  fill  this  and  the  other  vacancies  in  the  JJei^ofV^ 

council,  the  Mavor,  on  the  2Bth  o^  October ^  issueil  the  following  notice,  which  w»n6fl\  before 

WIS  printed,  and  afliAed  to  the  walls  of  the  borough  {J).     "  Notice  of  the  elec-  ^nd  aaeeiiiotv 

tion  of  councillors,  on  Wednpsday  the  1st  of  November,  1837."  ^  the  Ward. 

*^  At  the  electioii, 

voting  papeif 
\rcre  df  I'vorpfl  for  thr.^e  persons,  and  t!«*»  m;tj'»rity  of  the  electon  voted  for  A*  an^  B.  jointly, 
and  the  nMnnritv  for  C  jtlonp.  Afler  thp  poll  was  c1o8*h1,  the  return  was  demaniled  (or  C;  on  the 
^ound  ih^t  there  was  but  one  vacancy  for  the  North  Ward,  and  that  the  joint  TOtes  for  A,  and 
J?,  wore  the  p fore  thrown  awav.  The  presiding  officers  relumed  A,  and  B.  It  appearing  that 
thore  »ras  but  one  va«ranc;i*: — //tf't/,  thai  the  votes  for  A.  and  B.  were  thrown  away,  and  tbat  C. 
was  duiy  elected;  and  the  Court  granted  a  mandamas  to  compel  the  council  to  admit  C. 


(rt)  5  &  6  \V.  4.  c.  7-,  soc  30,  enarts 
**  That  iipoti  the  first  djiy  of  A'orewA/ r, 
in  every  year,  tlie  bur^resKCH  8t>  enrolled 
in  every  hurough,  Hlmll  openly  assemble 
and  elect  fn»m  the  persons  qitalified  to 
he  councilloni,  the  connciilors  of  sttcb 
borutig^h,  or  such  part  of  them  as  shall 
be  needed  to  stipply  the  places  of  those 
who  ahall  then  ^o  O'lt  of  office.'* 

Sec.   32. — *'  That  every  election    of 
counciHors,   within    any   boroiijrb,    ac- 
cording^ to  the  provisions  of  this  Act, 
•hall   be  held  before  tlie  mayor  and  as- 
sessors for  the  time  beins:  of  snch  bo- 
roiiffh,  except    as  herein  is  e.xcepted ; 
and  the  voting:  at  everv  such  election 
shall  commence  at  nine  o'clock  in  the 
forenoon,  and  shall  finally  close  at  four 
o'clock  in  the  afternoon  of  the  same  day, 
and  shall  he  conducted  in  manoer  follow- 
ing :  that  is  to  say,  every  burgfess  entitled 
to  vote  in  the  election  of  councillors,  may 
Vole  for  any  number  of  persons  not  ex- 
reffJing  the  number  of  councillors  then 
to  be  chosen,  by  delivering  to  the  mayor 
arxl  a-ssessont,  or  other  presiding  officer 
as   hereinafter  mentioned,  a  voting  pa- 
per, containing  the  christian  names  and 
surnames  of  the  persons  for  whom  he 
vot«'S,  with   their    respective   phices    of 
abode,    and  descriptions ;   such    paper 
being  previously  signed  with  the  name 
of  the  burgees  voting,  and  with    the 
name  of  the  street,  lane,  or  other  place 
intrhich  the  property  for  which  he  ap- 


pears fo  be  rated  on  the  burgess  roU,  \% 
situated  " 

Sec  33. — "  That  at  every  election  in 
any  borough,  the  mayor,  if  it  shall  ap» 
pear  to  him  expedient,  for  taking  the 
poll  at  such  election,  may  cause  booths 
to  be  erected,  or  rooms  to  be  hired,  and 
used  as  such  booths  for  tlifferent  parts 
of  such  boroticrli,  M-hich  may  be  situated 
either  in  one  place,  or  in  several  places, 
and  shall  be  so  divii!e<l  and  allotted  into 
compartmeiits,  as  to  the  mayor  shall 
setm  most  convenient ;  and  the  mayor 
shall  appoint  a  clerk  to  take  the  poll  at 
ench  compartment,  and  shall  cause  to  be 
affixed,  on  the  utost  conspicuous  part  of 
each  of  the  said  booths,  the  names  of 
the  parts  for  which  such  booth  is 
respectively  allotted,  and  no  person 
shall  be  admitted  to  vote  at  any  snch 
election,  except  at  the  booth  allotted  for 
the  part  wherein  the  house,  &c.,  occu- 
pied by  him,  as  described  in  the  burgess 
roll,  may  be : "  "  and  public  notice  ol  the 
situation,  division,  and  allotments  of  the 
different  booths,  shall  be  given  two  days 
before  the  commencement  of  the  poll 
by  the  mayor;  and  in  case  the  booths 
shall  be  situated  in  different  places,  the 
miiyor  may  appoint  a  deputy  to  preside 
at  each  place." 

Sec.  43. — "That  ID  everv  case  in  which 

ml 

there  shall  be  a  division  into  wards  of 
any  borough,  the  burgesses  of  every  such 
ward,  and  none  others,  shall,  on  the  day 
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The  QuEEBf 

The  Town 

Coaocil 
€f  Lesoi. 


Borougrh 
LeedM. 


"  I,  JatMi  Willicmisony  Esquire,  M.  D.,  Mayor  of  the  lx>- 
rough  of  Leeds  aforesaid,  with  the  consent  and  approbation  of 
the  several  aldermen  and  assessors  of  and  fur  the  twelve  sev^ 
ral  and  respective  wards  of  the  said  borough.  Do  hereby  give  notice,  that  in 
pursuance  of  an  Act  of  Parliament  made  and  passed  in  the  sixth  year  of  the* 
reign  of  his  late  majesty  king  William  the  Fourth,  cap.  76,  intituled,  &c.,  the 
burgesses  of  the  borough  of  Leeds  aforesaid,  are  required  on  Wednesday y  the  1st 
of  November  next,  to  elect  (hxn  the  persons  who  arequali6ed  to  be  councillors 
of  the  said  borough,  one  coiuicillor  for  each  of  the  following  wards ;  namely, 
East  Wardy  Kirkgate  fVardy  North  East  Ward,  North  West  Wardy  South  Ward, 
Headingley  Wardy  wcA  Hunslet  Ward;  and  alsotoelectrtro  councillors  for  each 
of  the  following  wards,  namely,  MiU-HiU  Wardy  North  Wardy  West  Wordy 
Bromley  Wardy  and  Holbeck  Wardy  making  altogether,  seventeen  councillors, 
who  are  to  continue  in  office  until  the  Hrst  day  of  November y  1840.  And  I 
do  hereby  publish  and  declare,  that  such  elections  are  to  take  place  accord- 
ingly ;  and  that  the  same  shall  be  under  and  subject  to  the  regulations  herein- 
aOer  mentioned.     That  is  to  say — 


iifeil  for  the  first  election  of  councillorp, 
leparatelv  elect,  &c.,  the  whole  number 
of  councillors  assigned  to  such  ward  res- 
pectively ;  ami  on  the  first  oi  November 
in  any  subsequent  year,  shall  separately 
deet,  from  the  persons  qualified  to  he 
coHPcillors,  one  third  part  of  the  whole 
miiiiber  of  councillors  assigned  to  such 

•  ward : "  **  and  everv  such  ward  election, 
first  af^er  such  division  into  wards,  of 

,  any  such  borough,  shall  be  held  before 
the  maror,  or  the  person  whom  the 
iLayor  for  the  time  being  shall  appoint 
in  that  behalf;  and  in  every  succeeding 
year  shall  be  held  before  the  alderman 
whom  the  councillors  chosen  in  such 
ward  shall  yearly  appoint  in  that  be- 
half, aud  before  the  two  assessors  of 
•uch  ward :  ^  ^  and  the  votings  and  other 
proceedings  in  all  other  respects,  at  such 
ward  elections,  shall  be  conducted  in 
the  same  manner  as  at  elections  of 
councillors  or  assessors,  respectively,  by 
the  burgesses  of  the  whole  borough ; 
and  the  aldermen  and  assessors  of  each 
ward,  shall  have  the  same  powers  in  re- 
gard to  elections  in  their  ward,  as  the 
mayor  and  assessors  for  the  whole  bo- 
rough, if  not  divided  into  wards."* 

Sec.  47. — "  That  if  any  extraordinary 
vacancy  shall  be  occasioned  in  the  office 
of  councillor, &c.,  the  burgesses  entitled 
to  vote,  shall,  on  a  day  to  be  fixed  by 
the  mayor  of  such  borough,  or  in  the 
case  of  a  councillor  or  assessor,  where 
the  borough  shall  have  been  divided 
into  wards,  by  the  alderman  of  the  ward 
in  which  the  vacancy  has  happened, 
(such  day  not  to  be  later  than  ten  davs 
after  such  vacancy^  elect,  from  the 
persons  qualified  to  be  councillors,  ano- 
ther burgesi,  to  supply  such  vacancy ; 


and  such  election  shall  be  held,  and  the 
voting,  and  other  proceedings,  in  case  of 
a  contest,  shall  be  conducted  in  the  same 
manner,  and  subject  to  the  same  provi- 
sions as  are  hereinbefore  enacteil,  with 
•respect  to  the  election  of  councillors  as 
aforesaid  ;  and  every  person  so  elected, 
shall  hold  such  office  until  the  time  at 
which  the  person  in  room  of  whom  he 
was  chosen,  would  regularly  have  gone 
out  of  office,  and  he  shall  then  go  out 
of  office." 

Sec.  52. — **  Provided  always,  that  if 
any  persim  holding  the  office  of  mayor, 
alderman,  or  councillor,  for  any  borough, 
shall  be  declared   bankrupt,'  or  shall 
apply  to  take  the  benefit  of  any  Act  for 
the  relief  of  insolvent  debtors',  or  shall 
compound  by  deed  with  his  creditt»rs,  or 
being  mayor,  shall  be  absent  for  more 
than  two  calendar  months,  or  being  al- 
derman or  councillor,  for  more  than  six 
months  at  one  and  the  same  time,  (un- 
less in  case  of  illness), from  the  borough 
of  which  he  shall  be  mayor,  alderman, 
or  councillor,  then,  and  in  everv  such 
case,  such  person  shall  thereupon  Imme- 
diately become  disqualified,  and  shall 
cease  to  hold  the  office  of  such  mayor,  al- 
derman, or  councillor  as  aforesaid ;  and 
in  the  case  of  such  absence,  shall  be  liable 
to  the  same  fine,  to  be  recovered  in  the 
same  manner,  as  if  he  had  refused  to  ac- 
cept the  said  office;  and  the  council 
thereupon  shall  forthwith  declare  the 
said  office  to  be  void,  and  shall  signify 
the  same,  by  notice  in  writing,  under 
the  hands  of  three  or  more  of  them, 
countersigned  by  the  town  clerk,  to  be 
affixed  in  some  public  place  within  the 
borough,  and  the  said  office  shall  there- 
upon become  void.** 
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*  Thai  Biieh  electiona  shall  commence  at  nine  oVlock  in  the  forenoon,  and    Qi^m't  BfMl 
Ulj  cloBe  at  four  o^dock  in  the  afternoon  of  Wednesday  the  1st  day  of  ^,^&'      j^^  Qpmtm 
mmber  next,  unless  the  presiding  officer  or  officers,  at  any  one  or  more  of  the 
btaths,  shall  previously  dose  the  same ;  which  may  be  done  in  case  one  hour 
MEL  efaqpFe  at  any  booth  during  which  no  vote  shall  have  been  tendered  for 
IDV  candidate. 

••  That  each  burgess  may  vote  for  the  councillor  or  councillors  then  to  be 
elected  for  the  ward  in  which  he  shall  vote,  and  no  more.  That  any  burgess 
being  duly  enrolled  in  more  wards  than  one,  shall,  at  the  time  of  voting,  select 
the  ward  within  and  for  which  he  shall  vote ;  and  he  shall  not,  after  having 
TOted  in  one  ward,  be  allowed  to  vote  in  or  for  any  other  ward. 

**  That  every  burgess  at  the  time  of  voting,  shall  himself  personally  deliver 
to  the  alderman  and  assessors,  or  other  presiding  officer  or  officers  at  the  booth 
tppuinted  for  that  purpose,  a  voting  paper,  containing  the  christinn  names  and 
nmiiiDes  of  the  persons  or  person  for  whom  he  votes,  with  their  respective 
pboet  of  abode  and  descriptions,  such  paper  being  previously  signed  with  the 
ome  of  the  burgess  voting,  and  with  the  name  of  the  street,  lane,  or  other 
jkee,  m  which  the  property  for  which  he  appears  to  be  rated  on  the  burgess 
nlly  is  stuated ;  and  if  he  cannot  write  his  name,  the  elector  must  make  a 
maik,  and  get  some  person  to  write  for  him,  and  in  his  presence,  the  woros 
**  the  mark  of  A  X  B,^'  (as  the  case  may  require),  and  to  attest  the  same. 

**  That  one  or  two  persons  (as  the  case  may  be),  being  duly  qualified,  as 
required  by  the  said  Act,  who  shall  have  the  greatest  number  of  votes  of  the 
burgesses  in  the  respective  wards  of  the  said  borough,  will  be  declared  AvSj 
dected  a  ccNincillor  or  councillors,  in  and  for  such  respective  wards  accordingly. 
And  that  the  several  booths  hereinafler  mentioned,  shall  be  the  booths  for 
poDii^  the  votes  of  the  respective  burgesses,  whose  qualifications  are  duly 
enrolled  in  the  wards  or  to^vnship6  set  opposite  the  same,  and  they  are  hereby,- 
by  me,  with  the  consent  and  approbation  aforesaid,  allotted  and  declared  to  be 
mash  poll  booths  accordingly.'^ — A  list  of  the  booths,  &c.  was  then  given. 

The  dectioD  for  the  North  Ward  took  place  on  the  Ist  of  November,  before 
the  aldennan  and  two  assessors.  At  the  close  of  the  poll,  it  appeared  that 
240  voltog  papers  were  given  for  Wm,  Watson  and  Wm,  Whitehead  jointly ; 
two  for  Wm.  Watson  alone ;  1 20  for  Charles  Wood  alone,  and  two  for  Wm, 
ffoCftfn  and  Charles  Wood  jointly.  After  the  poll  had  closed,  an  application 
m  writiDg,  was  made  to  the  alderman  and  assessors,  by  several  electors,  re- 
quiring them  to  declare  Wood  to  be  duly  elected,  on  the  ground  that  Brown's 
office  had  not  been  declared  void  by  the  council,  according  to  the  provisions  of 
tbe  Statute  (b) ;  and  that  therefore,  as  there  was  but  one  vacancy  to  be  filled 
np,  tbe  joiot  votes  given  for  Whitehead  and  Watson  were  thrown  away,  and 
Wood  had  received  the  largest  number  of  le^al  votes.  The  alderman  and 
anessors  subsequently  declared  Watson  and  Whitehead  to  be  duly  elected, 
and  tbe  coandl  refused  to  admit  Wood  to  the  office  of  councillor ;  but  Watson 
iod  WkiUhead  having  received  a  notice  of  Wood's  claim,  they  refused  to  sub- 
icribe  the  oeoessary  declarations,  until  the  decision  of  this  Court  was  obtained, 
is  to  the  validity  of  their  election. 


Sir  W.  W.  FoOett,  (with  whom  was  Nevile),  in  support  of  the  application. 


(b)  See  sec.  52,  ante^  page  24. 


as 
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Qusem't  BenA.  — It  cannot  be  disputed,  but  that  the  omission  to  take  the  steps  re<|uired  hf 
■  ThTQuESN  ^  ^^^  section  of  5  &  6  Wm.  4,  c.  76  (<?),  rendered  the  direction  to  elect  tbo 
councillors  altogether  irregular :  l>ecau8e,  until  BroujiCi  office  was  dedaied 
void,  he  remained  in  possession  cf  it.  By  the  30th  section  (</),  it  is  directed 
that  the  burgesses  shall  openly  assemble  and  elect  the  councillors,  on  the  1ft 
of  November  in  every  year ;  but  neither  the  mayor,  or  any  other  person,  ia 
required  to  give  any  notice  of  the  election.  The  47th  section  («),  which 
requires  that  a  notice  should  be  given,  only  applies  to  the  case  of  an  eitra- 
ordinary  vacancy.  The  43d  section  (y)  directs,  that  in  boroughs  which  are 
divided  into  wards,  the  election  of  councillors  shall  take  place  before  the  alder* : 
msui  of  each  ward  and  the  assessors.  Here  the  election  was  properly  held 
before  the  alderman  of  the  ward  and  the  assessors ;  but  the  circumstance  that 
a  notice  had  been  improperly  and  illegally  given,  to  elect  two  councillors  lor 
the  ward,  instead  of  one,  cannot  invalidate  the  election.  The  mayor  was  a  diere 
stranger,  and  had  no  authority  to  give  any  notice ;  that  being  so,  the  parties 
must  be  taken  to  have  known  the  law;  and  as  the  majority  voted  for  two  coun- 
cillors when  there  was  only  a  vacancy  for  one,  their  votes  were  thrown  away,  and 
the  party  who  received  the  largest  number  of  legal  votes,  was  properly  elect«4p 


Sir  John  Campbell,  A.  G.  and  Baines,  shewed  cause  in  the  first  instance. 
— It  must  be  admitted  that  there  was  but  one  vacancy.  By  the  32d  section, 
the  election  of  councillors  is  to  take  place,  in  boroughs  not  divided  into  wards, 
before  the  mayor  and  assessors,  and  the  mode  of  voting  is  pointed  out  (^) ; 
and  by  the  43d  section,  the  election  of  councillors  in  wards  is  to  take  place 
^fore  the  alderman  of  the  ward  and  the  assessors.  The  notice  which 
was  published,  purports  to  have  been  published  with  the  consent  and  appro- 
bation of  the  aldermen  and  assessors ;  therefore,  when  the  electors  of  the 
'  North  Ward  came  to  give  their  votes,  the  presiding  officers  did,  in  fact,  in- 
struct them  to  vote  for  two  councillors,  and  not  for  one;  and  that  being  so,  the 
election  is  altogether  void.  It  was  natural  that  the  burgesses  should  follow 
the  directions  given  in  the  notice,  and  the  majority  ought  not  to  suffer  by  the 
election  of  a  person  who  had  the  smallest  number  of  votes.  It  appears 
that  the  objection  to  the  election  of  two  councillors  was  not  taken  before  the 
commencement  of  the  polling;  if  it  had  been,  and  the  electors  had,  neverthe- 
less, voted  for  two  persons,  the  case  might  be  different.  Justice  will  not  be 
done  unless  a  new  election  takes  place. 

Sir  W,  W,  FoUeiif  in  reply. — [  Littledale,  J. — It  does  not  appear  that  the 
alderman  gave  any  notice  of  the  polling  places,  in  pursuance  of  the  33d  sec- 
tion of  the  statute.  How  are  the  electors  to  know  where  to  go  ?] — The  mayor 
seems  to  be  the  proper  person  to  give  notice  of  the  polling  places,  and  not 
the  alderman  of  each  ward  (A),  and  if  it  were  held  necessary  to  be  given  by 
the  alderman,  then  the  notice  purports  to  have  been  given  with  the  consent 
and  approbation  of  the  aldermen.  But  an  omission  to  give  such  a  notice 
would  not  invalidate  the  election,  unless  it  could  be  shewn,  that  the  election 


f: 


c)  See  sec.  52  ante^  page  24. 

d)  See  sec.  30,  ante,  page  23. 
(e)  See  sec.  47,  ante,  page  24. 
(/)  See  sec.  43,  an/e,  page  23. 


23. 


{g^  See  s«*c.  32,  ante^  page  23. 
h)  See  sections  33  &  43,  ante,  page 
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dbtA  by  it. — [Lord  Denmtm,  C.  J. — There  is  no  question  made  by  the    QtMm**  Bmek 
fe  upon  Uiat  point]  ThTg^Eif 

9, 

DsmfANy  G.  J. — It  has  been  conceded  that  there  was  only  one  va-        Council 
ind  that  the  mayor  had  no  authority  to  give  notice  of  two  vacancies.      ^  Leeds. 
Aes  which  were  given  for  Watson  and  Whitehead  jointly,  were  there- 
iTOwn  away,  and  Wood  has  been  duly  elected.     The  only  question  is, 
r  an  election  has  taken  place,  and  I  do  not  feel  any  doubt  upon  that 
the  rule  must  be  made  absolute. 

XKDALB,  J. — I  think  it  is  clear  that  Wood  was  duly  elected. 

XIAM8,  J. — 1  am  of  the  same  opinion. 

Rule  absolute. 


QuBEN  V.  the  Churchwardens   and   Overseers  of  the      Jan.  i? 

Parish  of  Wendron. 

I  Sessions  quashed  an  order  for  the  removal,  from  the  parish  of  Wen"  Br  the  57th  mc. 
iron  to  the  parish  of  Constantine,  of  Sophia  HellingM  an  infant  illegiti-  yf^  ^^^  ^5^ 
hild  of  Sophia  Hellinqs,  who  had  since  married  John  Bottoarwickg  » *"*«  marry- 

,  :    .  -   1      !r^  1      -  li       •  *"K  •  woman 

t  to  the  opmion  of  the  Court  on  the  followmg  case  : —  who  has  child- 
pauper^s  mother,  Sophia  Boswartvick,  acquired  a  settlement  by  hiring  J^  tJe^afeof" 
rvice  in  the  parish  of  Constantine,  in  the  county  of  Comtcailf  where  sixteen, he- 
ed from  March,  1829,  until  December,  1831,  with  Jonathan  Stephens,  by  hound  to' 
Whilst  in  his  service,  she  became  pregnant  by  him,  and  was  delivered  nj*i»|twn  such 

_  ...  tr     o  ,         -  ^|.     .  1       children  till 

sauper,  m  Constantine,  m  the  year  1832.    An  order  of  filiation  was  ob-  they  attain 

by  the  overseers  of  that  parish,  and  the  putative  father  continued  to  JJ^oJter'dies^^ 

e  sum  ordered  towards  the  maintenance  of  the  pauper  until  November,  and  for  the  pur- 

when  her  mother  having  married  John  Boswarwick,  a  mason  residing  SJJ^°  they 

ttryn,  he  refused  to  contribute  any  longer  towards  her  support,  alleg:-  ^f;<>5"®  P*?? 

1^  1  1^  «...        ..1,.      ,        ,      »>  rr^  Y         °      of  his  family, 

at  be  was  released  from  all  further  liabuity  by  the  Poor  Law  Amend-  but  they  do 

%ct,  4  &  6  William  4th,  ch.  76,  s.  67,  which  imposes  upon  any  man  °^[n  ^y*^t. 

lall,  after  the  passing  of  that  act,  marry  a  woman  having  a  child  or  uement  in  his 

n,  legitimate  or  illegitimate,  the  burthen  of  maintaining  such  child  or  burthen  of  ^ 

n,  compelling  th? 

o  the  refusal  of  the  putative  father  to  maintain  the  pauper,  she  became  maintain  such 
ible  to  Wendron,  in  which  parish  she  had  been  placed  at  nurse.     On  ^^J^^^*°io*Jhg 
ilicatioo  of  the  overseers  of  Wendron  to  two  justices,  the  pauper  was  prorivion  of  the 
d  to  Constantine,  the  place  of  the  birth  settlement,  by  an  order  of  jus-  u^^"  the  parish 
This  order  was  appealed  against  by  the  parish  of  Constantine;  notice  *"  T[}*^*^**  '^* 
eal  was  delivered  on  the  2d  of  April,  and  on  the  18th  of  June  the  settled  pre- 
•  of  appeal  were  stated  in  the  following  notice : —  ^'°""  *?  ^^f 

fce  notice,  that  the  grounds  of  the  above  appeal  are,  that  after  the  birth  riage. 
naper,  and  also  afler  the  passing  of  the  Act,  4  &  5  Wm.  4th,  c.  76, 
^  AJc.,  and  before  the  making  of  the  order  of  removal  now  appealed 
,  Sophia  Hellings,  mother  of  the  said  pauper,  intermarried  with  Jokn 
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bonoarwiek,  of  the  parish  ofKenwyn,  mason,  and  whidi  said  mother  and  her 
--    ^.  said  hasband  are  now  living,  and  reside  at  Kenwyn  aforesaid,  and  that  the 

V.  said  John  Botwarwiek  thereby,  and  by  virtue  of  the  Statute  aforesaid,  be- 

Wsvoaoif.  <!*°^  liable  to  maintain  the  said  pauper  as  a  part  of  his  family,  and  the  said 
pauper  thereby  thenceforward  became  and  must  be  deemed  to  be  as  part  of 
the  family  of  him,  the  said  John  Boswarwick  as  aforesaid,  and  being  a  pert 
of  his  iamily,  the  said  pauper  was  individually  irremo\*able,  and  could  only 
have  been  removed  with  and  as  part  of  the  family  of  the  said  John  Bostcancieh^ 
and  that  the  said  pauper  could  not,  under  any  circumstances,  be  removed  into 
the  said  parish  of  Constantine,  that  not  appearing  to  be  the  place  of  the  last 
legal  settlement  of  the  said  John  Boswarwick  ;  to  which  place  of  settlement, 
being  the  parish  of  Kenwyn^  in  the  said  county,  the  said  pauper  could  only,  if 
removable,  be  legally  sent.  The  appeal  came  on  before  the  magistrates  at  the 
Midsummer  Sessions  of  1836,  when  the  order  of  Sessions  was  quashed.  The 
question  for  the  opinion  of  the  Court  was,  whether  the  parish  of  the  husband 
of  the  pauper's  mother,  was  bound  to  maintain  the  child,  or  the  parish  where 
the  mother  gained  a  settlement  previous  to  marriage. 

Sir  W,  W,  FolUtt,  in  support  of  the  order  of  Sessions. — ^The  birth  settlement 
of  this  child  is  suspended  until  it  is  sixteen  years  of  age,  and  in  the  mean  time, 
it  acquires  the  settlement  of  the  man  who  has  married  its  mother.  The  57th 
section  of  the  4  &  5  W.  4,  c.  76,  provides,  that  every  man  who,  after  the 
passing  of  that  Act,  shall  marry  a  woman  having  children,  legitimate  or  ille- 
gitimate, shall  be  liable  to  maintain  them  as  part  of  his  family,  and  shall  be 
chargeable  with  all  relief  granted  on  their  account,  until  the  child  attains  the 
age  of  sixteen,  or  the  mother  dies :  "  and  such  child  shall,  for  the  purposes  of 
this  Act,  be  deemed  a  part  of  such  husband's  family  accordingly.''  It  is  im- 
possible to  doubt,  that  while  the  child  thus  remains  a  part  of  the  husband's 
family,  the  birth  settlement  is  at  least  suspended,  and  the  child  becomes,  like 
other  parts  of  the  husband's  family,  settled  in  his  parish.  The  child  in  this 
case  was,  therefore,  not  removable  to  the  parish  of  ConsianiiM,  for  that 
would  be  to  make  Cowttantine  still  liable  for  the  support  of  the  child,  though 
the  Statute  has  expressly  cast  that  liability  on  the  husband  :  and  in  so  exclu* 
sive  a  manner,  that  he  must  bear  it  alone,  altogether  relieving  the  putative 
lather  from  responsibility,  and  that  too,  whether  the  putative  father  is  of  ability 
to  maintain  the  child  or  not,  Lanff  v.  Spicer  (a).  Rex  v.  Waithamsiow  (4), 
will  be  relied  on  by  the  other  side ;  but  there  the  real  objection  to  an  order  by 
which  the  children  were  removed  to  the  husband's  settlement  was,  that  in  form 
it  adjudged  them  to  be  settled  there.  As  that  might  mean  a  permanent  set- 
tlement, and  so  be  binding  for  ever  on  the  husband^s  parish,  the  order  was 
adjudged  wrong;  but  if  that  case  was  intended  to  go  further,  it  is  submitted, 
that  it  ought  to  be  re-considered.  This  child  being  within  the  age  of  nurture, 
could  not  be  separated  from  the  mother,  but  must  go  with  her,  and  follow 
her  settlement,  becoming,  in  the  words  of  the  Act,  and  '*  for  the  purposes  of 
the  Act,  a  part  of  the  husband's  family."  What  were  the  purposes  of  that 
Act  ?  The  fixing,  in  a  better  manner  than  before,  the  I^w  of  Settlement,  and 
the  improved  regulation  of  the  mode  of  administering  relief.     Within  the 

(a)  1  Gale,  426 ;  1  Tyr.  &  Or.  358 ;         (A)  1  Will.  Woll.  &  Dav.  23,  1  Nev. 
1  Mee.  &  W.  129.  &  Per.  460. 
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(bimer  of  these  purposes,  it  is  clear  that  the  child  while  under  sixteen,  has   Qumi?*  Bench, 
ao dum on  the  birth  parish, but  that  the  husband  is  bound  to  maintain  it.   Hie     ThaQusKN 
anpellants  are  not  bound  to  shew  who  is  to  compel  him  to  fulfil  this  duty;  <>. 

T\       I    •  ^  ^  au  TheParisliof 

that  task  is  not  caist  uoon  them.  Wbndron. 

W,  Carpenter  Rowe,  cantrd, — The  57th  section  does  not  confer  any  settle- 
aent  on  the  child.  It  merely  directs  that  the  husband  shall  be  liable  to  main* 
tain  his  wife*8  children  till  they  arrive  at  a  certain  age,  or  till  the  mother  dies. 
To  eflect  this  object,  it  is  not  necessary  that  the  children  should  be  settled  in 
the  husband^s  parish.  The  duty  cast  on  him  is  one  of  a  personal  nature,  which 
the  birth  parish  of  the  children  may  enforce.  That  parish  is  the  one  benefited 
hj  the  charge  being  thrown  on  the  husband,  of  maintaining  the  child  from 
the  tone  of  the  marriage  till  it  attains  the  age  of  sixteen.  With  that  parish 
RRHuns,  in  this  case,  the  actual  settlement  of  this  child,  and  that  parish  must 
ladertake  the  burthen  of  compelling  the  husband  to  maintain  it,  by  performing 
tbstey  which  the  legislature  has  cast  upon  him.  The  authority  of  Lanff  v. 
fyktft  is  not  in  the  least  degree  sought  to  be  affected  here;  but  if  the 
aqpiBKat  on  the  other  side  is  to  prevail,  Rex  v.  WalthamMtoWy  cannot  be 
supported.  It  is  submitted,  that  that  case  was  properly  decided,  and  that  it 
anist  govern  the  present.  There  a  distinction  was  taken  between  the  57th  & 
71it  sections  of  the  Act.  The  first  of  these,  merely  makes  the  husband  liable 
to  maintain  the  children  of  the  woman  he  marries ;  the  last  expressly  declares, 
that  every  bastard  child,  and  the  section  relates  only  to  such  children,  shall 
foOow  the  settlement  of  the  mother  until  the  age  of  sixteen,  or  until  it  shall 
tequire  a  settlement  in  its  own  right  The  child  here  has  neither  arrived  at 
th^  age,  Dor  acquired  such  settlement  The  57th  section  has  given  it  no 
Mltlement  in  the  husband's  parish,  and  it  therefore  preserves  that  which  it 
posocisics  by  birth.  The  question  here  is  not  aflected  by  the  circumstance 
cf  the  child  being  within  the  age  of  nurture. 

Lord  DifiMAN,  C.  J. — In  this  case,  there  was  an  order  for  the  removal  of  a 
child  bom  before  the  passing  of  the  Poor  Law  Amendment  Act,  from  the  parish 
cf  Wmdran  to  the  parish  of  Corutantine,  which  was  its  birth  settlement.  By 
the  57th  section  of  the  Act,  any  person  who  marries  a  woman,  the  mother  of 
legitimate  or  illegitimate  children,  becomes  thereby  liable  to  maintain  them  as 
part  of  his  own  family,  and  is  chargeable  with  all  relief  given  to  such  child,  until 
it  arrives  at  the  age  of  sixteen  years,  or  until  the  death  of  the  mother.  It  is 
conteoded,  that  this  enactment  must  be  deemed  sufficient  to  create  a  set- 
tlenentof  such  child  in  the  parish  of  the  husband,  but  it  seems  to  me,  that  such 
a  construction  would  not  be  warranted.  This  is  rather  an  Act  for  providing 
idief  for  the  poor  within  the  places  of  their  legal  settlement,  than  for  the  creation 
«/ settlements ;  and  it  must  be  observed,  that  the  57th  section  does  not  mention 
t  settlement,  while  the  71st  section,  which  relates  to  a  similar  subject  matter, 
expressly  creates  one.  The  57th  section  merely  says,  that  the  child  shall  be 
iemeA  a  part  of  the  husband's  family  for  the  purposes  of  the  Act;  namely, 
int,  lor  the  purpose  of  being  maintained  by  the  husband  ;  and  secondly,  for 
hong  relieved,  when  the  husband  cannot  maintain  it,  and  in  such  case  the  relief 
iilo  be  considered  as  given  to  the  husband.  We  have  held,  in  the  case  of  Rex 
▼.  WaiAameiaw^  that  a  new  settlement  is  not  conferred  upon  the  child  by  this 
Mctioo,  and  I  think  that  decision  was  perfectly  correct.  In  my  opink>n,  the 
rmh  of  Wemdron  has  nothing  to  do  with  this  settlement,  beause  it  is  not 
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QMm*t  BmdL  the  parish  of  the  pauper,  of  her  mother,  nor  of  the  husband ;  and  the  child  wu 

Tbe  QuBBV     merely  put  there  to  be  nursed,  when  the  marriage  of  the  mother  produced  the 

*•  change  of  making  this  child  a  part  of  her  huslmnd's  family.  When  the  parish  of 

Wawdron.      Congtantine  attempted  to  hold  itself  free  from  all  charge,  the  parish  of  Wend- 

ron  had  a  right  to  apply  for  its  removal.     Then  whither  is  it  to  be  removed? 

It  seems  to  me  that  there  is  no  place  to  which  the  child  could  in  the  first 

instance  be  removed^  but  to  the  place  of  its  birth  settlement.     The  order 

of  the  justices  was   therefore  properly  made,  and  the  order  made  at  the 

Sessions  must  be  quashed. 

LiTTLBDALB,  J. — I  am  of  the  same  opinion.  Under  the  new  Act,  the  hus- 
band of  this  woman  might  have  been  compelled  to  support  the  child, 
and  the  parish  of  Constantine  might  have  enforced  that  liability.  If 
the  husband  or  the  mother  was  to  die,  the  child  must  go  to  Constantine  to  be 
supported.  The  57th  and  the  71  st  sections  essentially  differ  from  each  other; 
the  first  provides  only  for  maintenance  and  relief;  the  last  relates  to  settle- 
ment. I  do  not  think,  that  for  the  purposes  of  this  case,  we  can  treat  them 
as  intended  to  have  an  equal  operation. 

WU.LIAMS,  J. — The  question  of  removing  a  child  during  the  age  of  nur- 
ture, does  not  properly  arise  here  at  all.  The  mother  was  not  resident  at  the 
time  of  the  marriage,  in  the  same  parish  with  the  child :  they  had  been  already 
separated.  The  main,  and  indeed  the  only  question  in  this  case,  depends  on 
the  construction  of  the  57th  and  71st  sections  of  the  new  Statute.  A  compa* 
rison  of  these  two  sections  will  shew,  that  this  Court  was  right  in  the  decision 
to  which  it  came  in  the  case  of  Rex  v.  Walthamstow,  All  that  is  contained 
in  the  57th  section  is,  that  the  child  shall,  till  the  happening  of  one  of  two 
events,  be  deemed  a  part  of  the  husband's  family.  In  the  71st  section,  there  if 
not  only  a  provision  that  the  child  shall  be  deemed  to  be  a  part  of  the  mother^s 
fkmily,  which  is  the  language  used  in  the  57th  section,  but  to  this  provision  is 
added  another,  namely,  that  "  the  child  shall  have  and  follow  the  settlement 
of  the  mother,"  until  it  arrives  at  sixteen  years  of  age.  That  addition  aids 
the  argument,  that  the  former  section  was  not  intended  to  confer  a  settlement. 
The  parish  of  Wendron  has  clearly  nothing  to  do  with  the  settlement,  which 
is  at  Constantine,  unless,  indeed,  it  is  a  suspended  settlement  there,  as  the 
child  is  entitled  to  be  maintained  by  the  husband.  If  the  legislature  had  in- 
tended that  the  being  deemed  a  part  of  the  husband's  family,  should,  as  of 
course,  confer  on  the  child  a  settlement  in  his  parish,  that  intention  might  easily 
have  been  expressed.  In  the  absence  of  any  such  expression  of  intention,  we 
are  justified  in  saying  that  no  such  intention  existed. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  age  of  the  child  here  is 
out  of  the  question.  The  mother  of  the  child  having  married,  the  case  of  Lan^ 
▼.  Spieer  (a),  settles,  that  the  child  shall  be  supported  by  the  husband,  and 
that  the  putative  father  is  thereby  released  from  his  liiibility.  The  burthen 
of  putting  the  law  in  motion,  and  the  risk  of  taking  the  chance  of  the  insol- 
vency of  the  husband,  is  on  the  parish  of  the  birth  settlement,  not  on  that  in 
which  the  child  happens  to  have  been  placed  out  at  nurse.  In  the  57th  sec- 
tk>D|  there  is  a  provision  casting  on  the  husband  the  burthen  of  maintaining 

(a)  1  Gale,  426 ;  1  Tyr.  &  G.  353. 
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The  Parish  of 
Wbmdron. 


d.  But  he  may  be  unable  to  maintain  ilt  Why  is  W^dron  parish  tq  Qmi|»*j^^Aw<^>. 
t  risk  of  that  inability  ?  There  is  nothing  in  the  Statute  to  make  thS  t^S^uTew 
reniofable  from  fVendron.  Then  the  question  arises,  whether  it  is  to  be 
d  to  Kenwtfn,  If  it  is,  there  must  l>e  a  new  form  of  removal  introduced 
ictlce  by  the  act  of  the  Court,  lor  there  is  not^anjPlhing  in  the  Statute 
rreate^i  a  settlement  in  Kenwtfn,  It  is  usual  forlbe&rqjiof  removal  to 
:ate  upon  a  present  settlement.  I  have  not  he^jd^it^lui^sted  that  the 
ould  be  removed  to  the  parish  of  the  husband.  Can  it  tfih^  be  removed 
Mian  tine  ?  I  think  it  can,  unless  the  words  '*  until  it  arrives  at  the 
sixteen  years/*  can  be  construed  to  suspend  or  destroy  the  first  set- 
t  Are  these  words  in  the  Statute  strong  enough  for  that  purpose.  I 
thev  are  not.  1  think  we  cannot  give  the  57th  section  the  same  extend- 
se  which  the  words  in  the  71st  section  require.  The  words  in  the  57th 
I  relate  only  to  the  maintenance  of  the  child,  which  is  a  liability  that 
e  enforced  in  another  way.  I  think,  therefore,  that  the  child  must  be 
ed  to  its  birth  settlement  at  Constantine,  and  that  parish  may  then  take 
■edy  against  the  husband,  or  the  other  parish,  if  it  shall  be  advised  so 
Tl^  consequence  is,  that  the  order  of  Sessions  must  be  quashed. 

Order  of  Sessions  quashed. 


Queen  Ex  parte  Harvey  t;.  the  Lords  Commissioners 

of  the  Treasury. 


Jam,  31. 


TION  calling  upon  the  Lords  Commissioners  of  her  Majesty^s  Treasury, 
to  shew  cause  why  a  mandamus  should  not  issue  to  compel  them  to 
compensation  to  Mr.  Harvey,  for  the  loss  of  his  odice  of  assistant- 
wrlain  in  the  city  of  Baih.  It  appeared  that  on  the  17th  March,  1810, 
rote  of  the  corporation,  the  chamberlain  of  the  city  of  Bath,  was  em-r 
led  to  appoint  an  assistant-chamberlain ;  and  he  having  reported  that 
•y  was  a  proper  person  to  fill  the  office,  the  Corporation  by  a  resolution 
rered  the  chamberlain  to  appoint  him,  with  a  yearly  salary  of  100/.  pay- 
y  that  corporation,  free  from  all  deductions  for  the  property  tax.  After 
issing  of  the  5  &  6  W.  4,  c.  76,  the  newly  elected  council  removed 
ty  from  his  office,  whereupon  he  claimed  compensation  of  the  coun- 
ter the  provisions  of  the  6fith  sec.  of  the  5  &  6  fF.  4,  c.  76 ;  but  his 
having  been  rejected,  he  appealed  to  the  Lords  Commissioners  of  the 
nry  against  their  decision.  The  Lords  of  the  Treasury  decided  that  the 
ant  was  not  entitled  to  receive  any  compensation,  and  issued  their  or- 
oordingly. 

W,  W,  Foliett,  (with  whom  was  Manning,)  in  support  of  the  applica- 
-By  the  5  &  6  W,  4,  c.  76,  sec.  66,  it  is  enacted,  "  that  every  officer  of 
>roagfa  or  county,  who  shall  be  in  any  office  of  profit,  at  the  time  of  the 
g  of  this  Act,  whose  office  shall  be  abolished,  or  who  shall  be  removed 
lis  office  under  the  provisions  of  this  Act,  or  who  shall  not  be  re-ap- 
d  as  aforesaid,  shall  be  entitled  to  have  an  adequate  compensation,  to 
lessed  by  the  council,  and  paid  out  of  the  borough  fund,  for  the  sa- 
and  emoltimrntft  of  the  office,  which  he  shall  so  cease  to  hold,  re- 


Tbe  chamber- 
lain of  a  city 
was  empower- 
ed by  a  vote 
of  the  corpo- 
ration, to  ap- 
point an  as- 
sistant cham- 
berlain at  8 
yearly  salary. 
The  Lords  of 
the  Treasury 
having  decided 
that  this  was 
not  an  office  of 
profit  within 
the  5&6W.4» 
c.  76,  s.  66, 
the  Court  re- 
fused to  grant 
a  mandamus  to 
compel  the 
Loras  of  the 
Treasury  to 
award  compen- 
sation to  the 
assistant  cham- 
berlain for  the 
lots  of  his  of* 
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|arJ'being  had  to  the  mannel^r  his  appointroeDt  to  the  said  office,  and  his 
ttrm  or  interest  therein,  ana  all  other  circumstances  of  the  efme,""  The  de- 
cision of  the  Lords  of  the  Treasury,  to  whom  an  appeal  is  dir^ctoid'to  be  made, 
cannot  be  supported ;  because  this  was  clearly  an  office  of  profit,  and  the  ap- 
plicant was  entitled!^  to  receive  some  compensation.  If  the  Lords  of  the 
Treasury  c&nmjjB  a  decision  which  is  directly  contrary  to  the  provisions  of  the 
Statute,  it  hat.  been  djpclHed  that  this  Court  will  interfere  by  a  mandamus,  oo 
the  ground  thattliey  cannot  give  to  themselves  a  jurisdiction  not  warranted  by 
the  Statute  (a).  In  a  late  case  The  King  y.  th$  Mtufwr  tf  BridgwaUr  {Jb\ 
it  was  held,  that  the  word  *'  office  "  in  the  66th  section,  is  not  used  in  its  strict 
l^;al  meaning ;  but  in  a  more  liberal  and  popular  sense,  including  any  fixed 
appointment  in  the  corporation.  Here  the  situation  of  assistant-chamberiaio, 
was  a  permanent  and  lucrative  appointment;  and  the  decision  of  the  Lordi 
of  the  Treasury  being  manifestly  incorrect,  this  rule  ought  to  be  granted. 

Lord  Denman,  C.  J. — It  seems  to  me,  that  this  case  is  fairly  distinguish* 
able  from  The  King  v.  the  Mayor  of  Bridgwater  (h),  because  there  the  party 
held  the  office  of  clerk  to  the  justices,  in  conjunction  with  the  office  of  common 
clerk  and  clerk  of  the  peace ;  and  we  decided  that  the  oflice  of  clerk  of  the 
justices  was  a  valuable  office,  and  that  the  Lords  of  the  Treasury  had  juris* 
diction  to  order  the  town  council  to  grant  compensation  for  the  loss  of  it. 
In  the  present  case,  although  the  situation  of  assistant-chamberlain  was  held 
by  virtue  of  an  appointment  made  by  the  old  corporation,  yet  it  is  much  the 
same  thing,  as  if  they  had  authorized  an  attorney,  who  was  one  of  their 
officers  to  employ  a  clerk  to  assist  him  in  performing  his  duties. 


LriTLBDALE,  WiLLiAMS,  and  Coleridge,  Js.  concurred. 


Rule  refused. 


(a)  See  The  King  v.  the  Mayor  of 
Bridgwater,  1  Will.  Wol.  &  Dav.  120 ; 
Bxparte  Lee,  2  Nev.  &  Per.  6a 


(A)  Reported  in  1  Will.  Wol.  &  ftar^* 


BailQmrt. 


Rule  to  set 
aside  a  decla- 
ration in  eject* 
ment  for  mis- 
takes in  it,  re- 
fused, the 
tenant  not 
having  appear- 
ed. 


Doe,  dem.  Manners  v.  Roe. 

f^UNNING  moved  to  set  aside  a  declaration  in  ejectment  for  irregularity, 
it  being  stated,  that  the  defendant  was  "summoned,'^  instead  of  ''at- 
tached,^' and  also  because  the  name  of  the  plaintiff's  attorney  was  not  inserted. 
No  appearance  had  yet  been  entered  by  the  tenant. 

Pattbson,  J. — This  being  an  action  of  ejectment,  when  any  person  appears 
and  enters  into  the  consent  rule,  a  good  declaration  will  be  delivered.  The 
present  declaration  is  mere  process,  and  if  no  appearance  has  yet  been  enters^ 
no  person  is  damnified. 

Rule  refused. 
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Ex  parte  Thompson.  p„,^  rourt. 

nARSTOWt  on  the  first  day  of  Term,  moved  that  a  person  might  be  ad-  A  person  who 

mitted  as  an  attorney  under  the  following  circumstances.   He  had  given  SJi^°ed^®  jj" 

ill  the  reg:u1ar  notices  for  his  admission  last  Term,  and  had  then  been  e.xa-  attorney  in  the 

mined,  and  obtained  the  examiner'*s  certificate,  but  was  taken  ill,  and  could  i^^  }^^^  given^ 

not,  in  consequence,  go  into  Court  to  be  admitted.      A  case  of  Ex  parte  notice,  on 

-_,,--/,  %iin  f         ^  account  of 

Hiidyara,  which  occurred  last  Term,  was  referred  to.  illness,  may  be 

*      '  the 


admitted 
next  Term. 


Pattbso!*,  J. — He  may  be  admitted,  but  this  case  must  not  become  a  pre- 
cedent, except  where  there  has  been  absolute  illness  (a). 

Order  made. 

(^a)  See  Ex  parte  FTilcox,  posty  34. 


Ex  parte  Brigos. 

J^ARSTOW,  on  the  second  day  of  Term,  applied  for  the  order  of  the  Court  Where  one  of 
for  the  examination  of  a  person  previous  to  his  admission  as  an  attorney.  '^^{^^l^J^^ 
He  lived  in  the  country,  and  had  given  instructions  to  his  London  agent  to  an  attorney 
give  the  necessary  notices  for  his  admission  this  Term.     The  necessary  no-  omittS°o  be 
tices  had  accordingly  been  given  previous  to  Michaelmas  Term  last,  for  his  K»^en  by  the 

_..  ,.r«  i.  1-,  i.iT  1    neglect  of  a 

admission  this  Term,  except  the  notice  to  the  Secretary  of  the  Incorporated   London  agent. 
Law  Society  (^),  which  the  agent  by  mere  inadvertency  had  omitted.     The  i^^fj^Jh*  '^h^ 
examiners  had  expressed  their  willingness  to  examine  the  party,  but  thought  to  be  exa- 
that  they  ought  to  have  the  authority  of  the  Court  for  so  doing.   The  case  of  """    ' 
Exparte  Holland  (c)  was  cited,  where  an  application  in  some  respects  simi- 
lar was  granted,  on  the  condition  of  the  London  agent  paying  the  costs  of  the 
application. 

Patteson,  J. — I  think,  that  under  the  circumstances,  the  order  may  bo 
made  on  the  same  terms. 

Ordered  accordingly. 

(A)  S«^  the  rule  H.  T.  6.  W.4,  8.  4;  (c)  1   Will.,  Wol.,  &   Dav.  349:    5 

1  Har.  k  Wol.  638.  Dowl.  P.  C.  6bl. 

Ex  parte  Smithers. 

Jff^^  ff'  WATSON,  on  the  last  day  but  one  of  the  Term,  moved  to  re-ad-  A  person  wno, 

mit  an  attorney,  without  giving  the  usual  notices.     lie  had  regularly  llf  noMaklng 

taken  out  his  certificate  up  to,  and  inclusive  of,  the  j'l-dLr  1836,  but  towards  out  his  annual 

Ae  end  of  that  year,  being  very  unwell,  he  had  inadvertently  forgot  to  tell  his  ^hrro^ffor'a" 

London  agent  to  take  out  his  usual  annual  certificate.     He  did  not  discover  f«^  <J^y«»  can- 

ihe  omission  until  a  few  days  before  the  end  of  Michaelmas  Term  last ;  when,  mitted  in  lli- 

00  applying  to  the  Stamp  Office  for  his  certificate,  he  discovered  that  he  was  ou7^^™„'^th«* 

a  few  days  too  late,  having  been  off  the  roll  above  a  year  {d).  usual  nouces. 

(rf)  Tlie  certificate  is  dated  on  the      of  Nov.  and  the  16th  of  Dec.  by  the 
Ifilli  of  Nor.  in  every  vear,  but  roav  be      stat.  54  0.  3,  c.  144,  s.  13. 
taken  out  at  any  time  netween  the  l5th 
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JMTGMirt. 
SaiTHBBS. 


Coleridge,  ^.ir^Why  ehould  not  this  persoD  gire  the  usual  notices  for  his 
re^dnuBskiD  ?  The  circumstaiioes  of  this  case  maj  be  all  very  truly  stated, 
but  it  mi^t  become  a  precedent  for  the  admission  of  another,  where  the 
•ame  might  not  be  the  case.  The  regular  notices  lor  re-admission  must  be 
^ven  (tf). 

Ordered  referred. 

(«)  See  Es  parte  Mimckin,  2  Bar.  &  Wol.  328. 


Apmtenwhto 
cannot  b« 

•xamiiwd  m 
tfaeTennfor 
vhich  he  bM 
girao  notice,  on 
nooount  of  ill" 

«XMttined  tbe 
ioUovin^Term, 
OB|rMrinf  froth 
nociMiur  lu« 


on 

thelMtanfof 
thatTfniL 


Ex  parte  Wiixoox. 

jDOBERTS^  on  the  last  day  but  one  of  the  Term,  applied  for  leave  to  have 
a  person  examined  next  Term,  for  his  admission  as  an  attorney  of  the 
Court.  He  had  given  the  regular  notices  previous  to  Miehaelmat  Term, 
iur  his  admission  in  the  present  Term,  but  had  been  taken  ill,  and  was  there* 
by  prevented  from  passing  his  examination. 

CoLsaiDGE,  J. — He  may  be  examined  next  Term,  but  must  give  fresh 
notices  (or  his  admission  on  the  la$t  day  of  that  Term  (a). 

Ordered  accordingly. 

(a)  See  Ex  parte  Tkompson^  anU^  33. 


A  person  wha 
if  underage, 
cannot  be  ex* 
amined  for  m1> 
mieaion  a*  an 
attomcf. 


Ex  parte  Crago. 

W^IGHTMAN Applied  for  the  leave  of  the  Court,  that  a  person,  who  had  not 
yet  attained  the  age  of  twenty-one,  might  be  examined  for  admission 
as  an  attorney.  He  submitted  that  there  was  no  rule  of  Court,  or  Act  of 
Parliament  forbidding  an  infant  to  be  admitted,  and  that,  therefore,  no  rea- 
son could  exist  why  he  should  not  be  examined. 

PATTBSOif,  J. — I  never  yet  heard  of  a  person  who  is  an  infant  being  an 
attorney.  This  person  cannot  be  admitted,  until  he  has  attained  the  full  age 
of  twenty-one.  An  attorney  must  of  necessity  enter  into  many  contracts, 
and  when  it  is  sought  to  enforce  them,  the  party  with  whom  he  contracts 
may  be  met  by  a  plea  of  infancy.  The  examination  is  preparatory  to  the 
person  being  admitted,  and  he  must  be  presumed  to  be  of  fit  age,  at  the  time 
of  examination,  to  be  admitted.  It  will  be  necessary  for  the  person  for  whom 
the  present  application  is  made,  to  wait  until  he  is  twenty-one,  before  he  can 
be  examined. 

Order  refused. 
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The  Queen  v.  Green  and  Others.  saii  coun. 

IN  July  last,  at  the  Summer  Assizefi  for  Devonshire,  a  bill  of  indictment  1.  On  a  motion 

for  a  riot  was  (bund  against  the  defendants.  A  Judge's  warrant  was  ob-  dictmenribuQd 

tatned,  but  was  not  executed  until  lately,  when  the  defendants  gave  bail  for  **  ^^  asaizes, 

their  appearance  at  the  next  Assizes,  to  take  their  trials.  of  difficult 

points  of  law 

.      .                 .           ,  .  oeing  likely  to 

Crmcder  now  moved  for  a  eertiorari^  to  remove  the  indictment  mto  this  arise,  it  must 

Goart,  on  an  affidavit  stating,  that  difficult  points  of  law  were  likely  to  arise  ihose^poin^  ^^ 

flo  the  trial,  and  that  it  would  be  necessary  to  have  a  special  jury.  are- 

2.  The  ne- 
cessity of  hay* 

Pattison,  J. — ^It  roust  be  stated  what  are  the  points  of  law  that  are  likety  ing  a  special 

to  trifle.     It  being  requisite  to  have  a  special  jury,  is  not  alone  sufficient  to  alone  sufficient 

IMt  the  eeriiorari.    Had  the  indictment  been  found  at  the  Quarter  Ses-  l^^l^^^^' 
wm,  it  might  be  otherwise ;  but  having  been  at  the  Assizes,  the  affidavit 
0^  to  be  more  explicit  (a). 

Rule  refused  (6). 

(•)  See  The  King  v.  Jowl^  2  Har.  &         (h)  See  the  next  case. 
WoL375. 


The  Queen  v.  Lever. 

AN  indictment  (or  a  riot  and  assault  had  been  found  against  the  defendant,  An  indictment 

at  the  last  Assizes  for  Berkshire,  since  which  time,  various  paragraphs  „aiies**allow- 

hid  appeared  in  the  count}*^  newspapers,  with  regard  to  the  transaction  out  ed  to  be  re- 

of  which  the  riot  arose.     It  arose  from  a  crowd  being  collected  to  hear  some  it  appeared^ 

person  preach  in  the  open  air,  in  a  public  thoroughfare,  whereby  it  was  much  {J***  paragraphs 

obstructed.  the  news- 

papers, which 
were  likely  to 

Carrinffian  now  applied  for  a  certiorari  to  remove  the  indictment  into  this  prejudice  the 
Court,  in  order  to  give  the  defendant  the  advantage  of  having  a  special  jury ;   petty  jurors. 
IS  it  was  suggested,  that  the  paragraphs  in  the  newspapers  were  likely  to 
piejudice  the  minds  of  the  class  of  persons  who  were  generally  returned  as 
petty  jurors. 

Pattison,  J. — ^Under  those  circumstances,  this  rule  may  be  granted. 

Rule  granted  (e). 

(c)  See  the  previous  case. 

EsDAiLE  and  Others  v.  Davis, 

'TBIS  was  a  rule  to  shew  cause  why  the  defendant  should  not  be  discharged  1.  A  defendant 
out  of  the  custody  of  theSheriffof  Caermarlhen.  On  the  18th  oiJuly  last  ^n^^l^^i^^on 

the  18th  of 
Jtt/y,  and  in 
.Hilary  Tens,  tppHed  to  the  Court  to  be  discharged  out  of  custody,  on  the  ground  that  the  ea, 
JO.  was  not  indorsed  with  his  place  of  abode  and  addition. — Reld^  that  the  application  was  loo  late. 
%  Qtt^eret  whether  that  is  an  omission,  which  the  defendant  can  take  aavantage  of. 
S.  If  s defendant  is  arrested  on  a  teit.  co.  sa.,  no  oriffinal  ca,  mcu  havinff  issued,  it  maybe  sup- 
pliad  afttr  srole  niri  to  discharge  the  defendant  out  of  custody  for  the  defect,  hM  been  obtained. 
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Bail  Cemrt.  the  defendant  was  taken  on  a  testatum  capias  ad  satisfaciendum,  no  ori^nal 
EsDAiLB  capias  ad  satisfaciendum  having  then  issued.  The  writ  on  which  he  was 
-  V.  arrested  was  not  indorsed  with  his  place  of  abode  and  addition. 

Crowder  shewed  cause. — A  preliminary  ground  for  discharging  this  rule 
is,  that  it  was  moved  for  too  late,  it  not  having  been  moved  for  until  this 
Term.     The  objections  to  the  writ  on  which  the  defendant  was  arrested,  at 
most,  are  mere  irregularities,  and  the  rule  that  a  party  must  apply  promptly, 
applies  in  this  case  as  well  as  for  irregularities  on  mesne  process.     In  Con- 
stable V.  Fothergill  (a),  a  rule  similar  to  the  present,  was  discharged  on  the 
ground  of  the  application  having  been  made  too  late.     The  first  objection  to 
the  writ  on  which  the  defendant  was  arrested  is,  that  there  was  no  original 
capias.     That,  however,  is  quite  immaterial,  for  although  at  the  time  none  in 
fact  had  issued,  yet  that  omission  may  be  remedied  by  taking  out  an  original 
capitis  aAerwards.     In  this  case  that  has  been  done,  and  the  officer  of  the 
Court  can  produce  the  capias  which  has  issued.     In  Farcomhe  v.  Keni  {b\ 
such  an  objection  to  a  testatum  fieri  facias  was  held  not  to  be  a  valid  ob- 
jection.    The  next  objection   is,   that  the   testatum  capias  on  which  the 
defendant  was  arrested,  had  not  the  defendant's  place  of  abode  and  addition 
indorsed,  as  required  by  the  rule  H.  7^.  2  &  3  G.  4  (c).     But  that  is  a  rule 
which  was  made  for  the  benefit  of  the  sherifl)  not  of  the  defendant,  and  the 
latter  cannot  therefore  take  advantage  of  the  omission.  In  Clarke  v.  Palmer  (d), 
an  objection  like  the  present  was  taken,  but  it  was  taken  on  the  part  of  the 
sheriff,  and  Lord  Tenterden  there  says,  "  I  by  no  means  lay  it  down  as  a  ge- 
neral  proposition,  that  in  all  cases  when  a  writ  has  been  lodged  by  the 
plaintiff,  without  the  indorsement  required  by  the  rule  of  Court,  and  the 
sheriff*  has  received  that  writ  without  objection,  the  Court  will  interpose  and 
set  aside  the  writ." — \^Patteson,  J. — In    Kendrick  v.  Nafmey  {e)  also,  the 
objection  was  made  on  the  part  of  the  sheriff.] — Yes,  the  rule  is  for  the 
benefit  of  the  sheriff,  and  it  does  not  say,  that  the  want  of  the  indorsement  is 
to  make  the  writ  void.     In  Constable  v.  Fothergill  this  objection  was  taken, 
but  was  not  decided.     Morris  v.  Davies  (/)  is  also,  in  some  respects,  an 
authority  against  the  present  rule. 

Heaton,  contrd. — This  application  was  not  made  too  late,  as  it  is  sworn  on 
the  affidavits,  that  it  was  made  at  the  earliest  moment  it  could  be,  after  the 
defendant  was  informed  of  the  irregularities  complained  of.  In  the  case  of 
Constable  v.  Fothergill^  two  whole  Terms  had  elapsed,  and  no  explanation  was 
given  why  application  had  not  been  made  sooner.  The  rule  that  a  person 
must  come  promptly  to  the  Court,  does  not  apply  to  cases  of  irregularity 
in  final  process,  as  the  delay  has  not  the  effect  of  injuring  the  progress  of 
the  suit.  The  objection  to  the  want  of  an  original  capias,  is  not  obviated  by 
one  having  been  taken  out  since  this  rule  nisi  was  obtained.  This  rule  must 
be  decided  on  the  state  of  circumstances  as  they  existed  at  that  time.  The 
objection  to  the  want  of  a  proper  indorsement  on  the  capias,  is  a  clear 

(a)  2  Dowl.  P.  C.  591.  (e)  1  Dowl.  P.  C.  58. 

b)  2  Dowl.  P.  C.  464.  (/)  1  Har.  &  Wol.  513 ;  4  Dowl.  P. 

c)  5  B  &  Aid.  560.  C.  317- 
[d)  9  B.  &  C.  153;  4  Man.  &  Ryl. 

14 


HILARY  TERM,  1833.  37 

pound  for  making  this  rule  absolute.     The  rule  o(  H.   T,  2&S  G.  4,      B^uiCoi^. 

VIS.  DO  doubt,  made  for  the  benefit  of  sheriffs,  but  not  of  sheriffs  only ;  nor 

can  any  case  be  cited  where  the  argument  that  it  was  made  for  the  benefit  of 

the  sheriff  only,  has  prevailed.     In  Strong  v.  Dickenson  (^),  the  argument 

vas  urgedy  but  the  case  was  decided  on  another  ground.     The  judgment  of 

Paii$9cm,  J.,  in  Constable  v.  Fothergilly  as  far  as  anything  is  there  said  on  the 

point,  is  rather  in  favour  of  this  rule.     In  Davidson  v.  Dunn  (A),  the  same 

oljection  was  taken  by  the  defendant  to  a  ca.  sa.y  he  having  been  arrested  on 

I tsst.  CO.  sa.  which  was  properly  indorsed.     The  Court  then  said,  ''If  the 

omistion  had  been  in  the  testatum  ea.  sa,,  we  agree  it  would  have  been  irre- 

pilar.'^ — [^Paltesont  J. — That  judgment  is  material,  however,  on  the  other' 

fuestiony  and  is  directly  in  point  to  shew  that  tliere  is  nothing  in  the  objec- 

tioD  as  to  the  want  of  the  original  ca,  sa.  Two  cases  of  Brand  v.  Mears  (t),  and 

Cmsperihumte  v.  Owen  (J),  are  there  referred  to.] — ^Another  argument  to 

ikev  that  the  defendant  may  take  advantage  of  the  want  of  this  indor semen t, 

■ay  be  derived  from  the  Uniformity  of  Process  Act,  2  &  3  fK  4,  c.  39,  sche- 

Ue  No.  4,  which  requires  the  defendant's  place  of  residence  to  be  stated  in 

vrita  of  capias  ad  respondendum ;  and  in  the  cases  of  Rice  v.  Huxley  (Jk), 

Mfs  ▼.  StDtnn  (/ ),  and  Roberts  v.  Wedderl^me  (m),  the  want  of  proper 

itaienents  were  taken  advantage  of  by  the  defendant.     It  is  immaterial  that 

ia  the  role  of  J^.  T.  2  &  3  G.  4,  there  are  no  words  in  avoidance  of  the  writ. 

Cur,  adv,  vult, 

pATTBiOEf,  J.,  afterwards  (January  30th),  gave  judgment. — This  was  a 
cafe  in  which  a  point  was  involved,  as  to  the  indorsement  on  a  writ  of  ca,  sa., 
wUch  has  now  been  determined,  and  which  I  shall  not  now  determine.  The 
notion  was  to  discharge  a  defendant  out  of  custody,  on  the  ground  that  the 
CO.  sa.  was  not  indorsed  with  the  defendant's  place  of  abode  and  addition ;  and 
the  question  was  discussed,  whether  the  rule  requiring  it,  was  a  rule  for  the  bene- 
fit of  the  sheriff  only,  or  whether  the  defendant  was  to  be  at  liberty  to  move  to 
let  aside  the  writ,  on  the  ground  of  the  defect.  Several  cases  were  referred  to, 
and  one  particularly  was  pressed  upon  me,  where  I  had  discharged  a  rule 
sifflihr  to  the  present,  on  the  ground  of  it  having  been  moved  for  too  late;  but, 
tt  the  same  time,  where  I  e.xpressed  an  opinion  unfavorable  to  the  argument 
that  the  rule  o{  H,T,  2  &  3  G.  4,  was  made  for  the  benefit  of  the  sheriff  only. 
I  do  not  wish  to  express  my  opinion  on  this  point,  but  this  I  may  say,  that 
the  arguments  derived  from  the  Uniformity  of  Process  Act  are  not  applicable, 
IS  there  is  yary  great  difference  between  mesne  and  final  process.  In  mesne 
process,  the  Act  expressly  requires^ the  defendant's  residence  to  be  inserted, 
tod  the  object  of  that  is,  as  I  think,  that  the  defendant,  when  the  capias  is 
txecated,  may  see  that  he  is  really  the  person  intended ;  as  otherwise,  he 
ni^ht,  perhaps,  be  inclined  to  resist  the  execution.  But  on  a  capias  ad  satis- 
Jeeiendum,  the  case  is  very  different ;  proceedings  have  then  been  previously 
paog  on  between  the  parties,  and  the  defendant  cannot  doubt  but  that  he  is 
the  person  intended.  I  only  say,  that  the  argument  derived  from  the  Uni- 
fiwimty  of  Process  Act,  in  my  mind,  has  no  weight,  and  that  the  question 

ig)  5  Dowl.  P.  C.  99 ;  2  Gale,  fa  {k)  2  Dowl.  P.  C.  231. 

(4)  4  DciwI.  P.  C.  1 19.  (  /)  5  Dowl.  P  G  106. 

(i)  3  Term  Rep.  388.  (m)  i  Bing.  N.  C.  4. 
0)  o  Term  Rep.  657. 
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B'rnCn^.  its  correctness."  He,  therefore,  expressly  repudiates  Ihe  liability  of  the  amnt 
of  necessity  to  special  deiDurrer.  And  I  should  observe  here,  that  that  obser- 
vation applies  to  the  form  of  the  declaration  as  it  was  promulgated  before  the 
Statute  3  &  4,  fF.  4,  c.  42.  Had  the  form  been  promulgated  since,  I  think  the 
case  wouW  have  been  very  different,  as  that  Statute  says,  that  the  rules  made 
under  it  are  to  be  uf  the  like  force  and  effect,  as  if  the  provisions  contained 
therein  had  been  expressly  enacted  by  Act  of  Parliament."  This  form, 
however,  was  promulgated  before  the  statute,  and  therefore  the  decision  of 
the  Court  of  Exchequer  is,  that  it  is  a  good  count  in  itself.  But  Parke, 
B.  goes  on,  ''  The  case  of  Hooper  v.  Feetn'e,  arose  on  an  affidavit  to 
hold  to  bail,  and  I  question  whether  more  strictness  is  required  in  an  affidavit 
than  in  a  declaration.'*  My  brother  Aidereom  alsu  intimates,  that  the  decision  in 
the  case  of  Hooper  v.  VeBtriB  was  erroneous.  The  Court  of  Exchequer 
having  so  intimated  their  opinion,  and  it  being  desirable  that  the  decisions  of 
the  Courts  should  be  uniform,  and  it  being  an  absurdity  to  eay  that  an  affi- 
davit of  debt  must  be  in  one  form,  and  a  declaration  in  another,  I  think  it  is 
far  better  to  hold  that  this  affidavit  is  sufficient.  An  "  account  stated  between 
them,"  in  common  language,  means  stated  by  both  the  parties.  Any  per- 
son, who  is  not  a  lawyer,  would  say  that  tlie  account  had  been  seen  and 
agreed  to,  by  both  parties ;  and  if  it  had  not  been  seen  and  agreed  to  by  both, 
the  deponent  would  be  liable  to  an  indictment  for  perjury.  I  have  spoken 
to  my  brother  Coleridge^  and  the  other  Judges,  and  they  think  that  as  this 
form  in  a  count  on  an  account  stated  is  good,  that  an  affidavit  of  debt  in  that 
form  should  be  good  also.  The  rule  must  therefore  be  discharged,  but  not 
with  costs,  as  it  was  moved  on  a  decided  case. 

Rule  dischai*ged  without  costs. 


SiMES  V.  GiBBS. 

1.  An  tttof-  npniS  was  a  rule  calling  on  the  plaintiff's  attorney,  Humfrey,  to  shew  cause 

f»ey  i«  iiabln  to  "■•   ^hy  he  sliouUl  not  deliver  up  to  the  defendant  a  promissory  iiot«^  Ated  in 

jSdXtTo*n  of  Avguet,  1«:J1.     It  appeared,  that  previous  to  that  time,  this  aetioft  hud  been 

the  Court,  for  i,rouf'ht,  judgment  had  been  obtained,  and  execution  had  issued,  and  that  the 

mYjrhiJS  (fonft  note  in  question  was  given  as  a  security  for  some  indulgence  granted.    An 

roU '  even**"^  action  had  lately  been  conunenced  on  this  note  by  a  person  named  Reee,  con- 

thoufth  he  may  trary  to  the  agreement  then  made,  as  the  defendant  alleged. 

have  been  off 

the  roll  some  .     .  .       .  . 

lime.  Petersflorf,  on  shtjwing  cause,  took  a  preliminary  objection  to  the  affidavit 

or^e8ufllcL^Y.Tf  on  which  the  rule  was  granted,  that  it  was  intituled  in  the  original  cause  of 

t  appears  on  ^^.^^^  ^   GMs,  which  WHS  entirely  at  an  end ;  whereas,  it  ought  to  have  been 

ine   HIlluftVlCB    111  ai*  11*J*Ja  t 

wipport  of  a  intituled   "  In  re  Humfrey.       He  also  objected,  that  it  did  not  appear  on  the 

pl'Sn^  *^  affidavit,  that  Humfrey  was  an  attorney  of  the  Court ;  and  that  although  it 

against  an  at-  ^yj^g  stated,  that  he  had  acted  as  the  attorney  in  the  original  cause,  yet  it 

wa"slniuor.^^  having  been  in  the  year  1831,  he  might,  consistently  with  that  fact,  have  now 

Srf  some  «»»^  ^^  ^^  «"  ^^^^"^^^ 
years  pre- 

3.  On  such  Curwood,  conird. 

an  application 

t^ey!fo"r  nViscouductm  allowing  a  defendant  to  be  su ml  coniraiy  to  an  agreement  entered 
into  after  au  action  had  been  concluded,  the  affidavit  may  be  intituled  ui  the  original  cause. 
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Patteson,  J. — ^I  am  of  opinion,  that  if  a  person  is  once  an  attorney  on  the  Baa  Court, 
roll,  be  cannot  by  any  act  whatever  get  rid  of  his  liability  to  the  summary  ju- 
ndiction  of  the  Court,  for  any  thing  that  he  may  have  done  while  he  was  on  the 
roll  of  attomies.  I  think  this  to  be  so,  on  the  principle  that  a  person  once  an 
tttorney  is  always  an  attorney ;  and  as  it  is  stated  in  the  affidavit,  that 
Bmfrey  acted  as  attorney  in  the  cause,  I  think  that  it  is  sufficient.  As  to 
the  title  of  the  affidavit,  J  think  it  is  right  to  intitule  it  in  the  action,  though 
it  is  concluded*  as  that  is  the  common  practice.  On  taxing  an  attorney's 
Ul)  the  practice  is  to  intitule  both  the  summons  and  the  affidavit  in  some 
adioD.    This  affidavit  is  therefore  right. 

The  rule  was  then  argued  on  the  merits. 


Elliott  v.  Gutteridge. 

tf.  T.  WHITE  moved  for  leave  to  add  new  bail  on  payment  of  costs .   The  where  bail 

original  bail  had  been  rejected  on  account  of  a  defect  in  the  affidavit  of  ^*^®^®®°  ^^ 
jvtification,  sent,  together  with  the  notice  of  bail,  under  the  3d  rule  of  T.  T,  count  of  a  de- 

1  W.  4  (a).     The  defect  was,  that  the  form  given  in  the  rule  had  not  been  affidivit^^f 
adopted,  as  the  property  was  not  properly  described.     It  was  a  case  of  coun-  justification, 
tiy  \milt  and  the  names  of  the  original  bail  still  remained  on  the  bail-piece,  not  Jv^e\me 
It  WM  sabroitted,  that  this  was  not  a  case  within  the  5th  rule  of  7.7!  1  W.4,  ^  add  new 
(«X  which  orders, ''  That  the  bail  of  whom  notice  shall  be  given,  shall  not  be  meat  of  costs. 
cknged  without  leave  of  the  Ck)urt,  or  a  Judge  "  as  the  bail  had  been  brought 
q>  to  jusUfy^and  had  failed ;  while  that  rule  was  for  the  purpose  of  prevent- 
ing mere  sham  bail  being  put  in  in  the  first  instance.  The  object  of  the  motion 
WIS  to  stay  the  proceedings  on  the  bail  bond.     The  case  of  The  King  v.  the 
Skeriff  of  Eeeex  (6),  was  cited,  and  it  was  submitted,  that  it  was  necessary 
tlat  the  names  of  the  original  bail  should  be  struck  out  of  the  bail  piece. 

PiTTfSOlf.  J.— I  am  unwilling  to  make  a  precedent,  and  it  seems  to  me,  that 
griDtiDg  tilii  api^ication  would  be  the  means  of  inducing  parties  to  put  in 
ihuD  bail  is  aD  cases,  which  it  was  the  object  of  the  rule  of  T.  T.  1  fK  4,  to 
prerent.  This  case  differs  but  in  degree,  from  the  cases  contemplated  by  that 
nxle.  A  fresh  notice  of  the  same  bail  may  be  given,  together  with  a  fresh  affi- 
ant of  justification,  unless  indeed  the  defendant  is  afraid  that  they  cannot 
justify.  In  the  case  of  The  King  v.  the  Sheriff  of  Essex,  the  bail  had  never 
been  rejected ;  this  case  therefore  is  distinguishable. 

(a)  1  Dowl.  P.  C.  103.  (A)  2  Dowl.  P.  C.  782. 


Gale  and  Others  v.  Hacksworth. 

THIS  was  a  rule  to  shew  cause  why  the  proceedings  on  a  bail  bond  should  A  trial  must 

not  be  set  aside  on  payment  of  costs,  bail  above  having  been  put  in  aetuallyTost  at 

>ad  perfected.     The  application  was  made  by  the  bail.     The  defendant  was  the  time  a  rule 

vrested  on  the  15th  of  December  ;  bail  was  put  in,  and  notice  given  on  the  proceedings  on 

23d,  which  was  a  day  too  late,  as  it  ought  to  have  been  put  in  within  eight  ^v^Led  ki^ 

order  Uiat  tbe 
bond  may  stand  as  a  security  under  tbe  rule,  H.  T.  3  W.  4  V* 


T3£»ur  Mflrumib  »  -ms  ut^cf^  hehce. 


4» 


In    tab  ^HBtt   ovr  a  dadmlion 
lafwadiar.    Ob  the 


0  0t  IBuimm.  VI  tM  l;iiti  iT  ^—Mi  iv  «0««i  xKUfc:— 13»  aide  amt 
1^  WMA  mmrtHUi^  mut  tm  noi*  nuariwr  &.  vnettnE-  t]&  iail  iaa^v  l»  stand 
41^  ^  ^*i^i«Cffy  ifMMT  lift  ^Uf^  iGf  F  l:  or  «/l  «£-,  TiBC  ogHnifr «■  vivtkr 
#-  »(«i  um  vwsi  Mi;  ttji  ttfi:  iau  nu:  flnm^  iaiBi  snc  tL  m  j»iyu  tjae.  As 
Urn,  UihfUUim:  iiftvf;  iMm  lian  At*  niia^  inm.  Lauum.  3«  ons  BDlaae  «f  tral 
.tt  «p||Mi*fk  mtU  tuertiiim;  Iia:  «M?iitsK:  lav  v^iisn  iii^  aniitf-  taniU  bai«  beea 
MM-  i^4ir  n^  iiit  nfsvif^  a  Ttm.  n.  f  iinia  .  v*iuct  ^  ii-  idkr  pfacr  oa  tbe 
4lVti.  ^  0im%Mirf     %^}  "tfit:  iiHi  UiR  ttflpji^  ^namiisL  iniu:  av  IMi.  H  mu 

4^M^  •».  /iUf^i^.  :iUiac%%ai:flui2ic  tta»i- ftcBii  !«ittc  ac  cutiaBrifcii  rule  vai 
flM'MrCikC'  fat  1n»  'QMHy  iiiwpnifig^  ate  rafii:  iwt  w "wmJ.  fcr  <a  tJbg  I9cb,v)iai 
^Mf  VM<  nue  ^iwifitftilikvd^  IImc.  a*  tMac:  was  aofi  dkcB  uhc  to  pre  14  dajs 

/,  >fUyCr^,.  ^M«iiil>4>^1%Kr«Mtta  «/ JStoidEr  t.  JGRff  aai  CnAy  t.  /ajim  (c), 
^^^mi/  4^^  fthi«ft  a  tffiol  aM»t  kare  been  lost  at  t!ie  time  the  role  was 
mmM,  m4  4  4^^^  «a  4ikfiK^  mi  the  qncstioa.  wlietlier  tbete  was  then  time 
ih  ^*  aM#u^  ^  tfnA^ — f  t^aiUiumt  J  — Thi§  scents  a  stfooger  case  than  tint 
f4  Mk$4it  r  Ihll  fk^tUy  r,  ItukU  is  alfo  a  decisioo  e^cactly  the  same  in 
Ummr  V^  4  mmm  Utm  that  eaue,  that  there  is  pover  for  theCourt  to  pot 
iiftt  At4K$$Amii  UfM$  t«rms,}— -This  application  U  made  bj  the  baiU  and  ac- 
fi0ff4$0H(  1^  ^M  «»««  '^  ^^/  ^'  Thilwell  \d),  that  cannot  be  done,  as  the  defeod- 
m^i  ^  wii  *  |Mif ty  t/i  tbi;  rule. 

VhVtWt$n,  Jf^'l  oinmit  diitinguish  the  present  case  from  ihti€€ Stride  t< 
/////•  llwt  d»tM»  hitrtf  are  as  ttronf^,  indeed  are  rather  clearer;  and  it  is  laid 
(U9WU  ttmfrtmit\y,  (hst  tho  triiil  must  be  lost  at  the  time  the  rule  was  moved 
fiff,    I  fill  fHii  mtti  tli«  good  ienko  of  that  decision,  but  I  must,  nevertheless, 

\m  \mhiu\  by  it. 

Rule  absolute  accordingly. 

(«)  I  Hiiwl  Vr.  \m  (c)  l  Wni,  Wol.,&  Dav.   192;   5 

(hi  I    OhIk.  i'll  ;    4  Duwl.   P.   C.      Dowl.  P.  V.  566. 
7(1(1 .  I  hi»w.  Ik  WpU.  J17.  (d)  3  Dowl.  P.  C.  445. 


1U>DY  V.  Jones. 

V>«if«i « iiUlW'   f  JMIN  WW*  mi  Ht  tlMli  of  tr<»vvr»  ami  notice  of  trial  had  been  given  for  the  last 
W<S!w»  »V  mil/ ^  **»*♦*••  but  th»  plaintiatheu  made  default.     In  Easter  Term 

^U     uSt      'WlwHUiy,  tlu»  \WliMidwiit  obtaiiUHl  a  rule  ai«  for  judgment  as  in  case  of  non- 

A%lU«wVV(  l4lfYf(l^  VVtHUlviuuuUwt  kU  HMliv«  viliUU  ami  in  Michadmat  T«rm  did  not 


kX«  W  faWwf  Wk  WNr«u\iLi<«()    VLMUMUkiMSi  amU  \k^  iJ^fktwitMA  oVtaitMNl  jud^jtmeot  »  m 

as  to 


aiiM«^  VM  VWIi  la  wi 
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niity  which  was  discharged,  on  the  plaintiff  giving  a  peremptory  undertaking  Bwlfhwrt, 
to  try  at  the  following  Summer  Assizes.  The  defendant,  after  giving  notice 
of  trial  for  those  Assizes,  countermanded  his  notice,  on  account  of  a  bill  in 
Equity,  which  had  been  filed  by  the  defendant  against  him,  and  which  related 
to  the  same  transactions,  being  likely  to  come  on  shortly  for  hearing.  The 
pkintiffdid  not  apply  in  Michaelmas  Term  to  enlarge  his  peremptory  un- 
dertaking, and  on  the  24th  of  November,  the  defendant  obtained  judgment 
»  m  case  of  nonsuit.  On  the  2l8t  of  December,  the  plaintiff  obtained  a 
Judge's  order  for  a  stay  of  proceedings,  until  the  fifth  day  of  this  Term.  A 
rale  having  been  obtained  at  the  commencement  of  the  Term,  calling  on  the 
defendant  to  shew  cause  why  the  judgment  as  in  case  of  nonsuit  should  not 
be  set  askie,  and  the  peremptory  undertaking  enlarged,  so  as  to  let  in  the 
plaintiff  to  try  the  merits. 

Channel  shewed  cause,  and  contended,  that  the  case  was  similar  to 
Iktof  Ward  v.  Turner  {a),  where  it  was  held  that  the  illness  of  a  Judge, 
which  prevented  a  cause  from  being  tried,  was  not  a  sufficient  excuse  for  a 
pUntiff  not  trying  his  cause  according  to  a  peremptory  undertaking. 

PlaU,  eontrd,  contended  that  the  only  question  was,  whether  under  the 
circumstances,  it  was  reasonable  to  let  in  the  plaintiff  to  try  the  action  on  the 
merits,  which  he  submitted  it  was. 

Cqlkridgb,  J. — ^The  only  question  now  is,  whether  this  application  is  made 
m  time,  as  I  am  disposed  to  let  parties  in  to  try  an  action  on  the  merits  if 
possible.  The  case  referred  to,  is  only  a  decision  of  my  own ;  but  I  think  that 
the  present  case  difiers  from  it  In  that  case,  two  Terms  had  passed  over, 
lod  the  plaintiff  had  given  another  notice  of  trial,  and  again  had  made  default. 
Ithlok,  that  on  payment  of  all  costs,  this  rule  may  be  made  absolute. 

Rule  absolute  accordingly. 

(a)  2  Har.  &  Wol.  90 ;  5  Dowl.  P.  C.  22. 


Farrar  V.  Kb  AT. 

fyi AND  LESS  shewed  cause  against  a  rule  nisi  for  an  attachment  against  if  a  witnesf 

a  witness  for  not  obeying  a  subpcma.  The  witness  attended  on  the  first  J^^J^^wiAa 

<ky  of  the  Assizes,  when  the  attorney  for  the  plaintiff  for  whom  he  was  to  give  •obpcsna 

evidence,  tdd  him  he  might  go  home,  and  come  again  the  next  day  at  twelve  ^^\i^  ^jth  the 

o'dock,  as  he  did  not  expect  the  case  to  come  on  before  that  time.     The  next  le»'^«  ©^  **»• 

diy  be  attended  at  that  hour,  when  he  was  told  by  the  plaintiff's  attorney,  ^use,  and  the 

Unt  the  cause  had  been  unexpectedly  called  on,  and  that  he  had  been  called  *^"*hilVbe  ^ 

oa  his  smbpcma.  It  was  submitted,  that  under  these  circumstances,  the  Court  absent,  it  is 

coald  not  issue  an  attachment,  as  there  had  been  no  fault  on  the  part  of  the  of  theCow^on 

witness.  which  an  at- 
tachment 
wUlbe  issued. 

Alfred  S*  Dawling^  etmtrd,  submitted  that  the  subpcma  was  the  process 

d  the  Court,  and  that  a  contempt  of  the  Court  had  been  committed,  and  that 
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SuUComri. 


it  was  not  competent  to  a  party  or  his  attorney,  to  excuse  a  witness  from 
obeying  the  process.     He  cited  Barrow  v.  Humfrey  (a). 

CoLERiDGB,  J. — ^I  think  that  it  is  competent  to  a  party  to  give  this  leave  to 
a  witness.     The  rule  must  be  dischaiged. 

Rule  dischargefl. 

(a)  3  B.  &  Aid.  59a 


The  affidarit 
to  discharge 
a  defendant 
out  of  ctHtody, 
tinder  the 
48  Geo.  3,  c. 
123,  for  a  debt, 
on  ajudement 
reeotereain 
an  inferior 
Ckmrt,  need  not 
he  intituled  in 
the  cause. 


Masters  v.  White. 

fM4LMER  applied  to  the  Ck)urt  to  discharge  a  defendant  out  of  custody  fur 
a  debt  under  20/.,  under  the  Statute  of  48  G,  3,  c.  123.  The  judgment 
had  been  recovered  in  the  Guildhall  Ckiurt  of  the  City  of  Norwich,  and  the 
affidavits  on  which  the  rule  was  moved  were  intituled  "  In  the  Qveeris  Beneh^^ 
but  not  in  any  cause.  It  was  submitted  that  they  were  properly  intituled, 
as  there  was,  in  fact,  no  cause  in  this  Ck)urt.  The  notice  of  the  applicatioQ 
given  according  to  the  rule  H,  T.  2  fK  4»  I.  90  (a),  had  been  intituled  in 
the  cause. 

CoLERiDGB,  J. — I  understand  that  the  practice  on  the  point  is  rather 
doubtful.     I  think,  therefore,  that  these  affidavits  may  be  received. 

Rule  absolute. 

(a)  1  Dowl.  P.  C.  195. 


Where  an  ac- 
tion is  referred 
to  an  arbitrator, 
who  is  also  to 
order  what 
should  be  done 
by  the  parties, 
an  afBdarit  to 
support  a  rule 
for  an  attach- 
ment for  non- 
performance of 
what  the  arbi- 
trator directed 
the  parties 
should  do,  must 
be  intituled  in 
the  cause. 


Doe,  d.  Clarke  and  others  v.  Stilwell  and  another. 

nPHIS  action  of  ejectment  came  on  for  trial  at  the  Sittings  after  Miehaelmat 
Term,  1836,  when  it  was  referred  by  order  of  nt^'  prius,  and  power  was 
also  given  to  the  arbitrator  to  award  what  should  be  done  between  the  parties. 
The  arbitrator  awarded  in  favour  of  the  defendants  as  to  the  land  for  which  the 
ejectment  was  brought ;  but  under  the  power  given  him,  also  awarded  that 
Clarke  should  become  the  purchaser  of  a  piece  of  copyhold  land  of  Stilweil, 
and  that  the  latter  should  surrender  it  to  him.  Stilwell  having  refused  to 
surrender  this  piece  of  land  as  directed  by  the  award,  a  rule  niti  for  an 
attachment  was  obtained,  which  was  intituled  in  the  cause. 

Piatt  shewed  cause,  and  look  a  preliminary  objection  to  the  affidavit  of  the 
execution  of  the  power  of  attorney,  given  by  Clarke  to  make  the  demand 
of  the  surrender  of  the  piece  of  land,  that  it  was  not  intituled  in  aDj  cause. 


Sir  /.  Campbellf  A.  G.  {Ogle  was  with  him,)  contended,  that  as  the  at- 
tachment was  sought  for  non-performance  of  a  thing  which  was  not  within 
the  reference  of  the  action,  but  was  one  of  the  other  matters  referred,  it  was 
unnecessary  to  intitule  the  affidavit  in  any  action. 
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Coleridge,  J. — I  never  heard  of  such  a  distinction  before.    This  affidavit      Bail  Omrt^ 
cannot  be  read,  and  the  rule  must  consequently  be  discharged.  DoK^dem. 

Rule  discharged.  Clabkk 

V. 
SVILWELU 


KiTCHiN  V.  CuMMiNO  ood  otliers. 

I 
^HIS  was  an  application  to  enter  a  suggestion  on  the  record,  to  entitle  the  Where  a  de- 
defendants  to  treble  costs,  under  the  old  Highway  Act,  13  ^5^.  3,  c.  78,  ^"f^ebL""!!^ 
s.  82.     The  action  was  in  trespass  for  removing  a  weighing  machine  on  a  under  the 
highway.     The  pleadings  were  very  long,  but  at  the  trial  before  PaUeton,  J.,   13*^^*^^  c^  * 
the  defendants  were  found  not  guilty,  at  the  commencement  of  the  case,  as  ^^  :--H«U, 

11         1111  !•  1  •!  *"*^  »***  proper 

It  was  not  proved  that  they  had  done  any  thmg  whatever  m  the  matter  com-  course  wt&to 
plained  of.     An  affidavit  was  produced,  that  the  defendants  were  surveyors  foj^™he  JJiJ^ 
of  the  highways,  and  that  it  was  supposed  that  they  had  acted  as  such  in  ter,  and  if  they 
the  matter  in  quesUon.  to"^/ A 

Court  wt  a  re- 

Wightman. — It  is  submitted  that  the  proper  course  for  the  defendants  to  taxation,  and 
pursue,  in  order  that  they  may  be  entitled  to  treble  costs,  is,  by  having  a  -^ngtl^n^^^ 
suggestion  entered  on  the  record.    The  Statute  13  6. 3,  c.  78,  does  not  jioint  ply  for  leave 
out  the  method  to  be  pursued,  but  Mr.  Ilidd  states,  that  the  proper  course  ^^J^l^^  *  *"^" 
is  to  apply  for  leave  to  enter  a  suggestion  on  the  record  (a).    It  is  immate- 
riil  that  the  defendants  in  fact  were  found  not  guilty,  for  want  of  evidence 
to  prove  that  they  had  had  any  thing  whatever  to  do  with  the  transaction. — 
[PaiUson,  J. — ^There  is  a  difficulty,  as  it  is  ambiguous  for  what  they  were 
■cqoitted,  the  Statute  13  6.  3,  c.  78,  giving  the  surveyors  power  to  give 
any  special  matter  in  evidence  under  the  general  issue.     They  may  there- 
fore have  been  acquitted  on  account  of  the  special  matter,  or  because  they 
did  nothing.     As  far  as  I   recollect  the  case,    it  was    because  they  did 
nothing.] — There  is  certainly  that  difficulty,  the  defendants  having  been  ac- 
quitted in  limine,  it  cannot  be  said  that  the  action  was  for  any  thing  done 
or  acted  by  them,  in  pursuance  of  the  act.    In  Debney  v.  Corbet  (Jb),  it  was 
hdd  that  a  person  was  entitled  to  treble  costs  under  a  statute,  though  at  the 
time  of  doing  the  act  complained  of,  he  stated  that  it  was  acting  under  a 
diflerent  Statute. — [Pa//Mon,  J. — ^Have  these  costs  been  claimed  before  the 
Mister  ?] — No  they  have  not 

Pattesov,  J. — I  think  this  application  is  premature;  the  treble  costs  must 
be  claimed  before  the  Master  on  taxation,  and  if  he  refuses  to  allow  them,  then 
application  may  be  made  to  the  Ck)urt  to  review  his  taxation. 

Rule  refused. 

(•)  Tidd.  Prac.  988, 9,9tb  edition.  (h)   1    Will,  Wol,  &  Dav.  211 ;  5 

Dowl.  P.  C.  704. 
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MtBCtmt  llie  Queen  v.  Burgess. 

1,  i1%Mm^    npfffS  wan  A  rule  to  shew  cause  why  the  defendant  should  not  be  dischai^^ 
a»t  fcM  1»««^  out  of  the  custody  of  the  sheriff  on  a  writ  of  attachment  for  irreeu- 

writ«f  aitMh-  larity,  and  why  the  prosecutor  shouhl  not  pay  the  costs  of  the  application. 
^Trnffmrn  ^  The  writ  of  attachment  issued  for  the  non-payment  of  certain  costs,  in  an 
J^'M\%^  fMiM  action  in  which  Burgest  was  the  plaintiff.  Burgesses  christian  name  was 
girZi'Mm,  tiM  Rohwi,  and  he  was  so  named  throughout  the  proceedings  in  the  action ;  but 
Am  ^''  ^^^  ^  mistake,  in  the  writ  of  attachment  and  the  warrant  thereon,  he  was  named 
0wm  tkfmmk  Riekard,  On  the  14th  of  November  last,  the  rule  nisi  for  the  attachment 
JjliSwifjff  MMUed*  which  was  made  absolute  on  the  22d.  On  the  23d  the  writ  issued, 
M«<«4  hf  tiM  and  the  defendant  was  taken  on  the  25th ;  when  he  was  taken,  he  mentioned 
J^JJjJL    *  to  the  officer  the  error  that  there  was  in  his  christian  name,  and  the  officer 

>jjn»^  ^**  said  that  it  was  immaterial,  and  then  took  him  into  custody,  and  lodged  him 
h*  rMahtm  tm  in  Ipeufieh  gaol.  On  the  8th  of  January,  a  summons  was  taken  out  to  amend 
iwjiiiiiSl'biit  *^  ^^^^  "^  attachment  and  the  warrant,  by  substituting  the  name  of  Robert 
M  mHic/ln  th«  ibr  that  of  Richard.  This  was  served  the  same  day  on  the  defendant's 
^Ji^^uli^-  Attorney,  and  the  next  day  on  the  defendant  himself.  It  was  attended  before 
flisTfcd.  PaiieeoHt  J.,  on  the  11th,  when  it  was  adjourned  to  the  13th;  on  that  day 

PttiieeoH,  J.,  made  an  order  to  make  the  amendment,  and  the  writ  was  ac- 
cordingly amended  and  re-sealed  on  the  same  day.  The  present  ruleiim  bad 
in  the  mean  time  been  obtained,  on  the  first  day  of  the  term,  the  I  Ith,  and 
was  served  on  the  10th. 

JStammere  showed  cause. — The  question  in  this  case  is,  whether  the  rois- 
tftkc  in  the  defendant's  name  can  now  be  taken  advantage  of.  It  is  submitted 
in  the  Itrst  place,  that  the  irregularity  is  cured  by  the  order  of  Patteeon,  J., 
though  mndo  s\ibsequont1y  to  the  present  rule  being  obtained.  The  case  of 
l^fCormack  v.  AMton  (ft),  and  Stertnson  v.  Castle  (^),  and  the  cases  cited  in 
th(*  nolo  to  the  last  of  tliosc  cases,  arc  authorities  to  shew  that  the  amend- 
tnonl  that  has  l)oen  made  in  the  present  case  remedies  the  irregularity.  Ano- 
ther ground  (or  discharging  this  rule  is,  that  the  irregularity  is  waived,  ss 
the  ilofondant  ought  to  have  applied  sooner  to  a  Judge  at  chambers.  In  Foot 
V.  Dick  (r),  a  rule  to  discharge  the  defendant  out  of  custody,  was  dis- 
rhargml  on  that  ground  ;  and  in  Pnmrooe  v.  Baddehy  (d)  also,  it  was  held 
that  the  rule  that  applications  respecting  irregularity  must  be  made  in  a 
HMisonable  lime,  applied  to  the  case  of  a  prisoner.  It  appears  in  the  present 
rase,  that  the  defoadant  noticed  the  irregularity  on  the  25th  of  Aorem^fr, 
when  he  was  arrest^nl.  and  yet  he  made  no  application  until  the  first  day  of 
this  term,  which  was  after  a  summons  had  been  obtained  to  amend  the  mis- 
take. The  case  of  Good  v.  if VMt  (e\  shews  that  even  should  the  ddendaot 
1)0  discharged  Ibr  this  mistake,  he  is  still  liable  to  be  re-taken,  as  he  lias  not 
purgofl  the  contempt  of  the  Court. 

ffrrtffHi,  comtrd, — This  case  must  be  decided  on  the  state  of  ciraualaiMS 
as  they  oxistcnl  at  the  tinK>  the  rule  iM*«t  was  granted,  and  the  wAsofrnti 

(If)  I   Adol.  <i  El.  331 ;  3  Nev.  k         {c)  I  Har.  U  Wol.  iXff. 
Msii.HNl.  (i/)  2  l>Dwl.  P.  C  35a 

{h)  \  Itilt  3«>.  (O  ^  M-  «i  Sdw.  413. 
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MMndment  of  the  writ  of  attachment  cannot  relate  back,  so  as  to  make  the  de-      Bail  Camt 

tiiner  of  the  defendant  good.  Many  authorities  might  be  cited  to  shew  that     Th^o^^ 

when  a  person  has  been  arrested  on  proceedings  vhich  are  irregular,  he  can-      _    v, 

not  be  detained  by  the  same  party,  or  by  any  other  in  collusion  with  him.  The 

cases  cited  on  the  other  side,  where  amendments  have  been  allowed,  are  all 

cases  of  eicil  process ;  this  is  a  case  of  criminal  process,  and  no  authority 

can  be  cited  where  an  amendment  has  been  made  in  such  a  case,  afler  the 

execatioD  of  the  process.     The  King  r.  Calvert  (/),  shews  that  the  Court 

wiD  dischai^e  a  person  out  of  custody  on  an  attachment  for  an  irregularity, 

ti  slight  as  the  present.     The  cases  of  t'oot  r,  Dick,  and  Primrose  v.  Bad- 

deky,  were  cases  of  mesne  process,  and  are  not  therefore  authorities  for  dis- 

dnrging  this  rule,  on  the  ground  that  the  defendant  should  have  applied 

foooer  to  a  judge  at  chambers. 

Coleridge,  J. — ^I  shall  see  my  brother  PMteson  before  T  decide  this  case. 

Cur,  adv.  vulc, 

Patteson,  i^  the  next  day,  (/anuary  3 1st.)  gave  judgment. — My  brother 
Coleridge  has  meotkmed  to  me  this  case,  which  was  arguetfbefore  him  yester- 
day. We  agree  in  thinking  that  the  circumstance  of  the  amendment  having 
been  made  in  the  mistake  that  there  was  in  the  writ  of  attachment  and  war* 
nntywinnot  make  it  good  by  relation  back;  even  although  we  are  of  opinion, 
tkt  the  writ,  as  amended,  may  be  acted  on  hereafter.  We  are  of  opinion, 
therefore,  that  the  rule  must  be  made  absolute  to  discharge  the  defendant.  I 
mist  further  intimate,  that  we  think  it  is  not  competent  to  the  party  to  detain 
ihe  defendant  on  the  writ  of  attachment,  as  amended  and  resealed,  as  he  is 
now  imprc^rly  in  custody,  but  that  he  must  be  actually  discharged  out  of 
custody.  This  rule  may  be  absolute  with  costs,  if  the  defendant  will  con- 
MDt  to  the  terms  of  no  action  being  brought ;  if  he  will  not,  it  must  be  abso- 
lute without  costs. 

Rule  absolute  with  costs,  on  those  terms. 

(/)  2  Cr.  &  Macs.  189;  4  Tyr.  77 ;  2  Dowl.  P.  C.  276. 


•  • 


Jewell  and  another  v.  Wyatt. 

'pHE  plaintifls  in  this  case  kept  a  school,  and  the  first  count  stated,  that  After  a  plea 
in  consideration  that  the  plaintiflT  would  admit  and  receive  a  daughter  neriUylto^r' 
of  thedefendantV,  and  would  board  and  educate  her  at  a  reasonable  rate,  to  be  declaration 
tberefiire  paid,  towit,  &c.,  the  defendant  promised  to  continue  the  child  until  tbe^e^enSSuit 
the  expiration  of  a  quarter's  notice,  or  pay  the  sum  of  6/.  16*.  6<^  for  the  «*n°<>*  «>n- 
<pnrter.   Breach^  that  the  defendant  took  away  the  child  without  giving  the  of  a  special  con- 
^fovter's  notice,  or  paying  the  6/.  \Qs.Qd.  There  was  a  second  similar  count  {J^hedeclara? 
tor  another  childy  and  a  common  count  for  board  and  lodging,  money  lent,  &c.  ^^^ 
Beades  the  two  sums  mentioned  in  the  two  first  counts,  the  plaintiff  sought  to 
recofrer  a  stun  of  5/1  3#.»  for  board  and  education,  &c.     The  defendant  pleaded 
ic  to  the  whole  dec]aratk>D»  except  5/.  3«.  non-assumpsity  and  as  to  the  5/.  Ss, 
t  tender.    At  the  trial,  before  the  Secondary,  the  defendants  counsel  pro- 
poied  to  give  evidence  in  denial  of  the  special  contract  stated  in  the  two  first 
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counts  of  the  declarmtion,  shewing  that  the  defendant  did  not  agree  to  giV6 
the  quarter's  notice.  This  was  objected  to,  bat  the  objection  was  overruled ; 
the  evidence  was  given,  and  the  defendant  accordingly  recovered  a  verdict  on 
both  issues.  A  rale  nisi  having  been  obtained  for  anew  trial. 

C.  C  Janes  shewed  cause. — ^The  objection  that  was  made  to  the  evidence 
given  in  this  case  was,  that  by  the  plea'  of  tender,  the  defendant  had  admitted 
the  contract  exactly  as  stated  in  the  declaration ;  and  that  it  was  only  open  to 
him  to  contest  the  amount  due  on  it.  It  might,  perhaps,  have  been  better, 
had  the  defendant  confined  the  first  plea  to  the  two  first  counts,  and  the  plea 
of  tender  to  the  common  counts ;  but  still  it  is  submitted  that  he  is  not  con- 
cluded. The  case  of  Bulwer  v.  Home  (a),  will  be  relied  on  by  the  other 
side,  but  the  Court  came  with  reluctance  to  that  decision,  and  in  the  subse- 
quent case  pf  Jonee  v.  Reade  (6),  it  was  decided,  that  after  payment  of  money 
into  Court,  the  defendant  had  admitted  the  contract,  but  that  it  was  open  to 
him  still  to  contest  the  terms  of  that  contract.  Here  also,  it  is  submitted, 
that  the  defendant  is  at  liberty  to  contest  the  terms  of  this  contract. 


Bueby,  contrd^  Wfts  not  called  on  by  the  Coiirt 

Patteson,  J. — After  the  case  of  Jom$  v.  Reade^  I  think  that  this  plea  of 
tender  admits  the  special  contract  as  stated,  and  therefore,  this  rule  must  be 
absolute  (e). 

Rule  absolute. 


(a)  4  Bam.  &  Add.  132 ;  1  Nev.  & 
Man.  117. 

(b)  2  Har.  &  Wol.  382;   5  Ad.  & 
El.  529 ;  5  Dowl.  P.  C.  216. 


(e)  See  also  Booth   v.    HowanL  1 

wui 


Wol  &  Dav.  54. 


Forbes  v.  Townsend. 


Where  a  rule 
for  a  new  trial, 
in  a  cauie 
tried  before 
the  sheriff, 
hat  been 
mored  on  an 
affidarit,  which 
does  more  than 
verify  the  she- 
riff's notes,  the 
Court  will 
hear  an  affi- 
darit  filed  in 
opposition,  on 
cause  bein^ 
shewn  against 
themle. 


ADDISON  shewed  cause  against  a  rule,  to  set  aside  a  verdict  for  the  de- 
fendant, and  enter  one  for  the  plaintiff  or  to  have  a  new  trial,  in  acauae 
which  had  been  tried  before  the  sheriff!  The  ground  on  which  the  rule  was 
moved  was,  that  under  the  circumstances  of  the  case,  as  they  appeared  on 
the  evidence,  the  jury  were  mistaken  in  giving  a  verdict  for  the  defendant. 
He  proposed  to  read  an  affidavit  which  had  been  sworn  in  opposition  to  the 
rule,  and  contended  that  he  was  at  liberty  to  do  so,  as  an  affidavit  had  been 
sworn  in  support  of  the  rule,  which  did  more  than  verify  the  sheriff*^s  notes. 
In  fact,  it  did  not  even  allude  to  the  notes,  but  stated  the  cause  of  action,  the 
particulars  of  demand,  the  pleadings,  that  at  the  trial  no  evidence  was 
given  for  the  defendant,  and  that  the  under-sheriff*  gave  leave  to  move  to  en- 
ter a  verdict  for  the  plaintiff)  &c. 

Humfrey,  contrd,  contended  that  the  affidavit  in  question,  did  not  stale 
more  than  sufficient  to  verify  the  sheriff''8  notes,  besides  the  pleadings  and 
other  matters,  which  it  was  necessary  the  Court  should  be  acquainted  with, 
and  which  did  not  appear  on  the  notes.  He  referred  to  the  case  of  Janes  v. 
Howell  (a). 

(a)  4  Dowl.  P.  C.  176. 
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Pattisoii,  J. — I  do  not  see  how  I  can  refuse  to  hear  the  affidavit  in  opfM>-      Bail  Cbtir/. 
ffition,  as  the  affidavit  on  which  the  rule  was  granted,  is  not  confined  to  the        ^^^ 

mere  statement  of  the  pleadings ;  nor  can  I  treat  it  as  an  affidavit  verifying  _      r. 
the  under-sheriff's  notes,  there  not  being  a  word  in  it  about  the  notes  {b). 

The  affidavit  was  then  read,  and  the  nile  was  afterwards  made  absolute  for 
t  new  triaL 

(b)  See  Doe,  d.  Johnson  v.  Be^up,  1  Har.  &  Wol.  270. 


Allen  v.  Jude. 


^HIS 


was  a  rule  to  shew  cause  why  a  writ  of  inquiry  before  the  under-  An  iffidavlt 

sheriff  of  NewcoMde  should  not  be  set  aside,  on  the  ground  of  exces-  J^f  onent  h'^* 

sife  damages  having  been  given.     There  was  no  affidavit  of  what  took  place  received  the 

on  the  inquiry;  but  a  paper  purporting  to  be  a  copy  of  the  under-sheriff's  piroortinglT*' 

Dotes,  was  verified  by  an  affidavit  in  this  form,  "/.  G^  of  &c.,  maketh  oath,  m  a  copy  of 

and  saith,  that  be  laoeivad  a  parcel  from  Newcastle,  in  which  was  the  papers  theunder-8h»- 

bereunto  annexed,  parporting  to  be  a  copy  of  the  notes  of  the  under-sherifi^  wai  marked  ** 

tnd  that  the  said  copy  is  marked  SB  a  true  copy,  and  which  the  deponent  be-  a  true  copy, 

Beve.  to  be  true."  ^^ttf  ifeV^i 

to  be  true,  is  not 

Cretwell,  on  shewing  cause,  took  a  preliminary  objection,  that  this  was  in  ncation  of  tiTe  * 
net  no  verification  of  the  notes,  and  that  as  there  was  consequently  no  wnder-shenfTa  - 
affidavit  c^what  took  place  on  the  inquiry,  the  rule  must  be  discharged.  took  place  oti  a 

writ  of  inquiry. 

/  BayUjft  eantrd,  submitted  that  the  affidavit  was  sufficient,  especially 
%s  ihe  deponent  swore  to  his  belief  that  the  paper  was  a  true  copy  of  the 
notes. 

Paiteson,  J. — The  affidavit  is  insufficient;  the  deponent  can  have  no 
ground  for  believing  the  paper  to  be  a  true  copy  of  the  notes  (a).  The 
rule  must,  in  consequence,  be  discharged,  as  I  have  nothing  before  me  of 
what  took  place  oo  ihe  inquiry. 

Rule  discharged. 

(a)  But  see  UeUingt  v.  Sievens,  4  I'yr.  1001. 


Doe,  d.  Simpson  v.  Bunn. 

117'    H,   WATSON  moved    for    a    rule    to    stay  proceedings   in   this  The  Court  win 

*    ejectment,  which  was  brought  by  a  mortgagee,  on  payment  of  the  IJJIJi^Ms*"* 

priacipal  and  interest  due,  under  the  Stat.  7  Geo.  2,  c.  20,  and  to  refer  under  the  Sut. 

it  to  the  Master,  to  ascertain  the  amount  due.     He  also  moved,  that  the  in  an  ejectment 

leiaor  of  the  plaintiff  should  pay  the  costs  of  the  application,  whkh,  though  brought  by  a 

mortgagee, 
compel  the 
nortgegoe  topty  the  co«t8  of  the  mle,  because  he  had  refused  a  tender  of  tlie  sum  dae. 
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Bail  Court. 

Doe,  (lem. 
Simpson 

V. 
BUNN. 


unusual,  he  Bubmittcd  he  was  entitled  (o  do,  as  it  appeared  by  the  affidavits, 
that  there  had  been  a  tender  of  the  sum  due,  before  the  ejectment  was 
brought.  The  tender  had  been  refused,  as  the  amount  tendered  was  less 
than  that  claimed. 

Patteson,  J. — I  think  that  I  have  not  power  to  compel  the  lessor  of  ihe 
plaintiff  to  pay  the  costs,  as  the  only  jurisdiction  I  have,  is  given  me  by  the 
Statute.  It  appears  there  has  been  a  dispute  between  the  parties  as  to  the 
amount  due,  and  there  does  not  appear  to  have  been  anything  done  contrary 
to  good  faith.  The  rule  had  better  be  granted,  on  payment  of  costs,  in  the 
ordinary  wa}'. 

Rule  nisi  granted  accordingly. 


The  Court  will 
not  ^ive  leave 
to  stick  up  a 
notice  of  aecla- 
ration  in  the 
office,  where 
the  cetidence 
of  thedefend" 
ant  is  knovm, 
but  he  cannot 
be  got  at  to  be 
senred. 


Graves  v.  Wall. 

M7  //  WATSON  moved  for  leave  to  stick  up  notice  of  declaration  in  the 
QueetiM  Bench  office,  on  an  affidavit,  stating  that  the  defendant  lived 
in  a  cottage  within  a  walled  garden,  and  that  various  attempts  had  been  made 
to  serve  him,  but  that  it  had  been  impossible  to  get  to  his  cottage.  He  sub- 
mitted, that  though  it  was  unusual  to  grant  this  rule  where  the  residence  of 
the  defendant  was  known ;  yet,  that  as  in  cases  of  ejectment  where  the  tenant 
could  not  be  served  though  his  residence  was  known,  the  Court  would  grant 
a  rule  nisi  for  a  special  service  to  be  deemed  good,  so  here  also,  the  Court 
would  grant  the  present  application. 

Patteson,  J.— The  rule  of  H,  T  2  W,  4,  I.  49  (a),  says,  **  when  the  resi- 
dence of  a  defendant  is  unknoum,  notice  of  declaration  may  be  stuck  up  ia 
the  office  ;*'  but  it  does  not  say,  that  when  he  cannot  be  got  at  to  be  served, 
that  course  may  be  adopted.  I  think  that  I  have  no  jurisdiction  except  under 
that  rule,  and^  therefore,  I  cannot  grant  this  application. 

Rule  refused. 

(r/)  1  Dowl.  P.  C.  189. 


Barnes  v.  Tlie  Bank  of  England. 


An  action  of 
trover  waa  com- 
menced on  the 
29th  of  Decern^ 
ber,  and  the 
declaration 
waa  delivered 
on  the  12th  of 
January,  after 
which  the  de- 
fendant twice 
obtained  time 
to  plead : — 
H^,  that  a 
rule  obtained  by 


A  PERSON  named  Partridge  kept  a  banking  account  with  the  defendants, 
and  had  deposited  there,  for  safe  custody,  an  Exchequer  Bill  for  1000/. 
In  September  last,  Partridge  stopped  payment,  and  on  the  18th  o^  December, 
a  fiat  in  bankruptcy  issued  against  him.  On  the  23d,  a  demand  of  the  Bill 
was  made  by  the  plaintifi*  on  the  defendants,  of  which  they  informed  Par- 
tridge^t  assignees.  On  the  29th,  the  plaintiff  commenced  this  action  of 
trover  for  the  Exchequer  Bill.  The  declaration  was  delivered  on  the  12th  of 
January.    The  defendants  twice  obtained  time  to  plead  on  the  usual  terms, 

the  defendant  under  the  Interpleader  Act,  on  the  23d,  waa  not  toe  late. 
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tnd  witbont  prejudice  to  their  right  to  apply  to  the  Court  under  the  Infer-    BcUl  ConrL 
pleader  Act,  1  and  2  W.  4,  c.  58.  Barnes 


V. 


Maule^  on  the  23d  of  January^  obtained  a  rule  under  the  first  section  of      England? 
the  Act,  calling  on  the  plaintiff,  and  the  assignees  of  Partridge,  to  come  in  and 
stale  their  claims. 

R.  V.  Richard*,  ibr  the  assignees,  objected  that  the  application  was  made 
too  late 

Rtuiel  Gurneyt  for  the  plaintiff. 

Pattbson,  J. — This  application  was  made  afler  the  declaration  was  deli- 
vered, and  before  plea,  as  required  by  the  act ;  but  might,  no  doubt,  have 
been  made  sooner ;  still,  I  think  that  it  is  not  too  late  under  the  circum- 
stances. 

An  issue  was  then  directed  to  be  tried  between  the  plaintiff  and  the 
assignees. 


Trisidder  v.  Smith» 

THIS  was  an  action  by  an  attorney  for  his  fees,  and  amongst  others,  was  Acbargeinan 

a  charge  for  serving  some  subpoenas  on  some  witnesses  to  attend  at  foj°™,!t^,jl^a^ 

the  trial  of  a  cause.    A  rule  having  been  obtained  by  the  defendants,  to  shew  subpcDnaona 

cau$e  why  the  bill  of  fees  should  not  be  referred  to  the  Master  for  taxation,  «  uxable 
OD  an  undertaking  to  pay  what  was  found  to  be  due. 


Item. 


Butt,  sliewed  cause,  and  amongst  other  objections,  contended  that  a  charge 
for  Kfving  a  subpcena  was  not  a  taxable  item,  and  that  there  being  charged 
no  other  taxable  item,  the  rule  must  be  discharged. 

G.  T  JVhiie,  conlrd. 

Patteson,  J.,  (after  referring  to  the  other  points  in  the  case). — I  think 
tliat  thiit  case  is  reduced  to  the  mere  question,  whether  a  charge  for  serving 
•  subpoena  is  a  taxable  item  in  an  attorney's  bill.  I  think  that  it  is  not;  any 
person  may  serve  it,  and  it  is  not  done  by  this  plaintiff  in  his  character  of 
attorney.  Preparing  a  warrant  of  attorney  is  a  very  different  thing;  that  is 
a  proceeding  in  a  cause.  It  is  true;  that  a  party  may  employ  any  other  per- 
no  to  prepare  it,  but  if  an  attorney  is  employed,  it  must  be  in  his  character 
of  attorney,  because  some  trust  is  reposed  in  him.  Unless  I  can  be  shewn 
Kome  distinct  authority  that  a  charge  for  serving  a  subpoena  is  a  taxable 
itan,  I  must  decide  that  it  is  not.     This  rule  must  therefore  be  discharged. 

Rule  discharged. 


B  2 
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BailCouH, 


A  residuaiy 
legatee,  cannot 
have  the  bill 
of  an  attorney 
employed  by 
the  executor 
taxed. 


Doe,  d.  Selwood  v.  Barnes. 

iglR  F.  POLLOCK  applied  to  the  Court  to  refer  an  attorney's  bill  to  the 
Master  for  taxation.  The  party  for  whom  he  applied,  was  a  residuary 
legatee,  and  the  attorney  had  been  employed  by  some  persons  who  were 
trustees  and  executors  under  the  will  of  the  deceased.  It  was  suggested  on 
the  afTidavits,  on  which  the  rule  was  moved,  that  there  was  connivance  be- 
tween the  attorney  and  these  persons,  which  had  the  effect  of  injuring  the 
residuary  legatee. 

Cur.  adv.  vult. 

# 

Pattksox,  J.,  afterwards  {January  30th). — I  find  that  it  is  not  competent 
to  a  residuary  legatee,  which  the  applicant  in  this  case  is,  to  tax  the  bill  of 
costs  of  the  attorney  employed  by  the  executors  and  trustees,  and  I  am 
afraid  of  extendmg  the  rule  further  than  it  does  at  present. 

Rule  refused. 


White  and  another  v.  Williams. 


1.  In  an  ac- 
tion for  gonds 
sold  and  deli- 
vered, if  the 
whole  claim 
it  in  fact 
one  of  that  de- 
scription, it  is 
immaterial 
that  in  the 

Sarticulara  of 
emand,  it  has 
been  divided 
into  two  items, 
one  for  goods, 
and  the  other 
for  work  and 
labour. 

2.  An  ac- 
knowledg- 
ment of  a 
debt  being  due 
to  one  partner 
of  a  firm,  held 
sufficie:.t 
acknowledg- 
ment of  a  debt 
being  due  to  a 
firm,  80  as  to 
take  it  out  of 
the  Statute  of 
Limitations. 


nr^HIS  was  an  action  of  debt,  and  the  declaration  contained  a  count  for 
goods  sold  and  delivered,  and  another  on  an  account  stated.  The  parti- 
culars of  demand  claimed  3/.  2*.  6(/.,  and  contained  two  items,  one  for  some 
cards,  amounting  to  \l.  10*.,  and  the  other  for  printing  the  cards.  The  de- 
fendant pleaded,  that  he  never  was  indebted,  payment,  and  the  Statute  of 
Limitations.  The  cause  was  tried  before  the  under-sheriff  of  JiiVW/«*cx,  and 
it  was  objected,  that  the  plaintiff  could  not  recover  the  second  item  claimed 
oy  the  particulars  of  demand,  as  there  was  no  count  for  work  and  labour. 
A  letter  of  the  defendant's  was  given  in  evidence,  to  take  the  case  out  of  the 
Statute  of  Limitations,  in  which  he  said  that  he  would  call  in  a  few  days  and 
pay  Whitens  account.  It  was  objected,  that  this  was  no  acknowledgment  of 
a  debt  due  to  the  two  plaintiffs.  It  was  also  objected,  that  the  quantity 
of  cards  supplied,  was  not  proved;  but  the  under-sheriff  overruled  all  these 
objections,  and  the  plaintiff  recovered  a  verdict  for  3/.  2*.  6cf.  A  rule  having 
been  obtained  in  Michaelmas  Term,  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  nonsuit  entered,  or  why  a  verdict  should  be  entered 
for  the  defendant,  or  a  new  trial  had,  or  why  the  verdict  should  not  be  re- 
duced below  AOm. 

C.  C.  JoneSy  this  term  shewed  cause. — It  is  clear  that  the  plaintiff'b  ciaim 
was  for  printed  cards  sold  to  the  defendant,  and  it  is  immaterial  that  in  the 
particulars  of  demand  the  account  is  stated  in  two  items,  one  for  the  cards  only 
and  the  other  for  printing  them,  the  whole,  in  fact,  being  but  one  item  for 
goods  sold  and  delivered.  Had  the  cards  been  supplied  by  the  defendant, 
and  the  plaintiff  been  employed  merely  to  print  them,  then  it  might  have 
been  necessary  to  have  had  a  count  for  woric  and  labour,  but  that  is  not  eyen 
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suggested  to  be  the  case.     The  decision  of  the  Court  in  Atkinson  v.  Bell  {a),      Boil  Court. 
shews  that  this  claim  may  all  be  recovered  under  the  count  for  goods  sold         White 
and  delivered.     It  is  submitted  also,  that  the  letter,  acknowledg'ing  a  debt  to      „,    ^- 

fV  ILLIAMS 

one  partner,  is  a  sufficient  acknowledgment  of  a  debt  due  to  the  firm,  until 
it  is  shewn  on  the  other  side  that  it  applies  to  some  other  debt. 

Ogle,  eontrd. — The  plaintiff  can  only  recover  the  sum  of  \l.  10*.  for  the 
cards,  as  he  cannot  possibly  recover  the  charge  for  printing,  under  a  count 
iur  goods  sold  and  delivered.  The  lettei  given  in  evidence,  cannot  be  con- 
sidered as  an  acknowledgment  of  a  debt  due  to  the  two  plaintiffs,  one  of 
whom  only  is  mentioned.  Neither  does  there  appear  on  the  sheriffs'  notes, 
to  have  been  any  evidence  of  the  amount  of  goods  sold;  therefore,  any  way 
the  plaintiff  is  only  entitled  to  a  verdict  under  40*.,  or  to  merely  nominal  da- 
mages, either  of  which  will  satisfy  the  defendant ;  his  object  in  obtaining  this 
rule  being  to  recover  his  costs,  on  account  of  the  action  not  having  been 
brought  in  the  Middlesex  County  Court. 

Pattbson,  J. — I  cannot  find  on  the  sheriff's  notes  that  there  was  any  evi- 
dence whatever  of  the  amount  of  the  debt.  The  defendant's  letter  only 
idmits  that  something  is  due,  and  on  that,  therefore,  the  plaintiff  would  be 
entitled  to  nominal  damages  only.  That  letter  is,  I  think,  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations.  I  do  not  think,  that  there  is  any 
thing  io  the  objection  to  the  particulars  of  the  demand ;  any  person,  whether 
a  bwyer  or  not,  can  see  that  it  is  a  charge  for  printed  cards  supplied  to  the 
defendant. 

C.  C  Jones  then  submitted,  that  under  the  circumstances  of  the  case,  the 
rule  should  be  made  absolute  for  a  new  trial,  and  not  to  reduce  the  verdict. 

Rule  absolute  for  a  new  trial. 

(a)  8  Barn.  &  Cres.  277. 


Ralph  t?.  Jacobs. 

^HOMAS  moved  to  bring  up  the  defendant  under  the  compulsory  clause  The  twenty 

of  the  Lords' Act,  32  G.  2,  c.  28,  s.  16.  Notice  had  been  given  to  the  de-  ^J^llfi^t 
iendant  only  nineteen  days  before  the  first  day  of  this  term,  but  more  than  compulsory 
twenty  days  before  the  day  on  which  it  was  intended  to  bring  him  up,  and  Lords'  Act, 
tbeouestion  was,  whether  that  notice  was  sufficient,  according  to  the  provi-  must  expire 

...  w  1      •  .     1    .t        •.  11       before  the 

luons  of  the  Statute.     It  was  submitted,  that  it  was  not  necessary  that  the  first  day  of  the 
twenty  days'*  notice  should  expire  before  the  first  day  of  the  term.  h  ^ri'ntei^^d*^ 

to  bring  up  the 

Patte^on,  J. — The  case  of  Bvrton  v.  Spires  (a),  is  an  express  authority  P*^**®"®'* 
to  shew  that  this  notice  is  not  sufficient.   The  twenty  days  must  expire  before 
the  first  day  of  the  term  in  which  it  is  intended  to  bring  up  the  prisoner,  and 
it  is  not  sufficient^  if  they  expire  before  the  day  the  prisoner  is  brought  into 

Court. 

Rule  refused. 

(a)  1  Gale,  322 ;  4  Dowl.  P.  C.  365. 


I 
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SaUQmrt. 


Cross  v.  Marsh. 


Altera  de- 
fendant has 
been  charged 
in  execution 
for  a  long  time, 
it  18  too  Fate  to 
object  to  the 
regularity  of 
the  arrest  on 
the  metne  pro** 
cess. 


nnHIS  defendant  was  arrested  in  the  month  of  October  of  the  year  1833, 
and  being  taken  to  the  office  of  the  plaintiflTs  attorney,  gave  Rome  title 
deeds  as  a  security  for  the  debt,  and  was  allowed  to  go  at  large.  In  Decem- 
ber following,  she  was  informed,  that  the  title  deeds  were  of  no  use,  and  she 
then  voluntarily  returned  into  the  custody  of  the  officer.  She  was  afterwards, 
about  two  years  back,  removed  into  the  King*9  Bench  prison.  The  plaintiff 
then  declared  against  her,  obtained  judgment  by  default,  and  chai^ged  her  in 
execution. 


Archbold  now  moved  for  a  rule  to  discharge  the  prisoner  out  of  custody  as 
to  this  action,  and  also  for  the  delivery  up  of  the  title  deeds  which  had  been 
given  as  a  security  for  the  debt.  He  submitted  that  the  second  arrest  on 
the  same  capias,  after  the  escape,  was  a  mere  nullity ;  and  also,  that  the  de- 
fendant was  entitled  to  have  the  deeds  given  up. 

Patteson,  J. — The  defendant  appears  to  have  returned  voluntarily  into 
custody  ;  but  however  that  may  be,  this  application  is  too  late.  The  defend- 
ant has  been  charged  in  execution  for  years,  and  now  complains  of  the  irre- 
gularity of  the  mesn^  process  on  which  the  arrest  took  place.  That,  I  think, 
cannot  now  be  done.  With  regard  to  the  deeds  however,  a  rule  niei  may  be 
granted. 

Rule  nisi  accordingly. 


The  Queen  t?.  Chaney. 


nnHE  defendant  was  committed  to  the  goal  at  Springfield,  in  Essex,  on  the 
following  warrant  of  commitment. 

Borough  of  MaldtmA    To  the  Constables  of  the  borough  of  Maiden, 
To  wit.  J  and  to  the  Keeper  of  the  house  of  correction  at 

Springfield,  in  the  county  of  Essex. 
Whereas,  John  Chaney,  of  Ileybridge,  in  the  county  of  Essex,  porter,  is 
convicted  before  me  John  Payne,  one  of  his  M^esty's  Justices  of  the  Peace 
in  and  for  the  said  borough  of  Maldon,  upon  the  oath  of  Abraham  HandUy, 
of  Maldon  aforesaid,  pilot ;  for  that  he,  the  said  John  Chaney,  did,  on  the 
second  day  of  September,  in  the  year  of  our  Lord  1837,  at  a  certain  place 
called  Standsgate,  in  the  river  -^/ac^ira/^r,  and  wilhin  the  liberties  and  juris- 
diction of  the  said  borough  of  Maldon,  unlawfully  continue  in  thecharge  and 
conduct  of  a  certain  ship  or  vessel,  called  the  Shipwright,oi  Maldon,  without 
ings'forihe  re-  being  a  duly  licensed  pilot,  after  Abraham  Hundley,  a  pilot  duly  licensed 
penl^ty^to  h'a^ve  ^^^  qualified  to  act  in  the  premises,  had  oflTered  to  take  charge  of  such  ship 
been  with  the  or  vessel,  contrary  to  an  act  passed  in  the  sixth  year  of  the  reign  of  King 
TrioiM? House.    George  i\iQVo\xf\\\,  intituled  "  An  Act  for  the  Amendment  of  the  Law  res- 

3.  The  Court 
discharged  a  party  who  was  brouf^ht  up  on  a  liaheas  corpus  for  a  defect  in  the  warrant,  and  would  not 
look  at  the  conviction,  although  it  had  nnt  been  appealed  against,  the  prosecutor  not  having  re- 
moved it  by  certiorari^  and  the  party  being  prevented  doing  so  by  the  act. 


1.  A  war- 
lunt  of  com- 
mitment on  the 
Pilot's  Act, 
6  Geo.  4,  c.  125, 
s.  70,  for  con- 
tinuing in 
charge  of  a  ship 
after  a  licensca 
pilot  had  offer- 
ed to  take  the 
charge,  not 
stating  the 
offer  was  made 
to  the  party  or 
in  his  presence, 
is  bad, 

2.  SembUy  that 
it  is  also  bad 
for  not  stating 
the  proceed- 


Cuaney: 
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pecting  Pilots  and  Pilotage ;  and  also  for  the  better  preservation  of  Floating      Bail  C<m  t. 

Lights,  Buoys,  and  Beacons ;"  and,  therefore,  adjudged  the  said  John  Chaney^     t^To^ 

for  his  said  offence,  to  have  forfeited  the  sum  of  twenty  pounds ;  and,  whereas,       ^    r. 

the  said  John  Chaney  being  so  convicted  as  aforesaid,  and  being  required  to 

pay  the  said  sum,  hath  not  paid  the  same  or  any  part  thereof,  but  therein 

hath  n»de  default ;  and  it  appearing  to  roe,  the  said  John  Paynes  as  well  by 

the  confession  of  the  said  John  Chaney  as  otherwise,  that  the  said  John 

Chaney  has  not  sufficient  goods  or  chattels  whereupon   the  same  may  be 

levied  ;  these  are  therefore  to  command  you,  the  said  sergeant  at  mace  of  the 

nid  borough  of  Maldon,  to  take  the  said  John  Chaney,  and  him  safely  to 

convey  to  the  bouse  of  correction  at   Springfield,  in  the  county  of  Essex, 

and  there  to  deliver  him  to  the  said  keeper  thereof,  together  with  this  precept. 

And  I  do  hereby  command  you,  the  said  keeper  of  the  said'house  of  correction, 

there  to  imprison  him  for  the  space  of  six  calendar  months,  unless  the  said  sum 

shall  be  sooner  paid  ;  and  for  so  dping  this  shall  be  your  sufficient  warrant. 

The  time  for  appealing  against  the  conviction  having  elapsed,  the  defendant 
oUained  a  habeai  corpus,  and  was  brought  up  into  this  Court. 

Busby  moved  to  discharge  him  out  of  custody. — This  prisoner  has  been 
committed  under  the  70th  section  of  the  Pilotage  Act,  6  G,  4,  c.  125,  and 
there  are  two  objections  to  the  warrant  of  commitment.    The  first  is,  that  the 
warrant  does  not  state  that  Abraham  Handley  made  the  offer  to  take  charge 
of  the  ship  either  to  the  prisoner,  or  in  his  presence.     In  the  case  of  Peake  v. 
OarringUm  {a),  which  was  a  ^t  tarn  action  for  a  penalty  given  by  a  similar 
clause,  in  the  former  Pilotage  Act,  such  an  omission  in  the  declaration  was 
held  fatal. — [Patteson,  J. — Must  it  not  have  been  so  charged  against  the 
prisoner  on  the  original  proceeding  against  him,  and  in  the  conviction  ?  Must 
1  not  presume  that  there  is  a  good  conviction  ?     Peake  v.  Car  ring  ton,  would 
be  in  point,  if  this  were  a  motion  on  the  conviction.     The  certiorari  being 
taken  away,  am  I  therefore  to  conclude  that  the  warrant  of  commitment  fol- 
lows the  conviction  ?] — The  certiorari  being  taken  away  by  the  81st  and  82d 
lectkms,  the  Court  will  not  make  an  intendment  against  the  prisoner,  but  on 
the  contrary,  will  intend  that  the  warrant  follows  the  conviction.     The  war- 
rant is  the  only  cause  assigned  for  the  prisoner  being  detained,  and  Wickes  v. 
dutterbuck  (b),  is  an  authority  to  shew  that  this  Court  can  look  at  nothing 
but  this  warrant.     That  being  defective,  the  prisoner  is  entitled  to  his  dis- 
charge.    The  second  objection  to  the  warrant  is,  that  it  does  not  state  that  the 
party  prosecuting  the  prisoner,  was  proceeding  for  the  recovery  of  the  penalty, 
•with  the  written  consent  of  the  Corporation  of  Trinity  House,  of  Deptford, 
Stroud,  Of  of  the  Lord  Warden,  or  of  his  Lieutenant,  as  required  by  the  77th 
section  of  the  Act.     It  does  not  appear,  therefore,  on  the  face  of  the  warrant, 
that  the  convicting  justice  had  any  jurisdiction  at  all  in  the  matter.     The 
case  of  Elmy  A  Sawyer  (c),  may  be  referred  to  also,  as  bearing,  in  some 
respects,  on  this  case. 

Ptatt,Bnd  3fontayueSmith,contrd. — This  warrant  is  quite  sufficient  to  detain 
theprisofier,  as  it  is  not  necessary  that  the  offence  should  be  stated  in  the  war- 

(«)  2  Brod.  &  Bing.  399.  (r)  1  Ad.  &  £1.  843. 

(A)  2  Bing.  483. 
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Bail_CouTi,  rant  with  the  accuracy  required  in  the  conviction.  It  is  sufficient  that  it  fol- 
lows the  language  of  the  Act.  The  King  ▼.  Marks  (d),  is  an  authority  to 
shew  that  this  warrant  is  good  on  that  ground.  The  Court  will  intend  that 
the  conviction  was  right,  and  that  all  the  necessary  facts  have  been  proved 
before  the  magistrate.  From  the  form  of  conviction  given  by  the  8 1st  section, 
it  would  appear  unnecessary  to  make  either  of  the  statements,  the  omission 
of  which,  in  this  warrant,  is  objected  to.  If  there  was,  in  fact,  any  error  in 
the  conviction,  the  prisoner's  remedy  was  by  appeal,  under  the  82d  section. 
The  case  of  Peake  v.  Carrington^  is  not  applicable,  as  there  is  a  great  difler* 
ence  between  a  declaration,  and  a  warrant  of  commitment;  the  former  requir- 
ing much  more  strictness.  In  the  case  of  The  King  v.  Taylor  («),  which  was 
decided  on  the  authority  of  The  King  v.  Hawkins  (/),  it  was  decided  that 
the  Court  would  not  notice  a  defect  in  a  warrant  of  commitment,  when  it 
shewed  there  had  been  a  previous  conviction.  The  case  of  The  King  v. 
Marsh  (g),  is  also  an  authority  to  shew  that  this  warrant  is  sufficient ;  for  in 
that  case  it  was  held,  that  an  information  under  the  Stat.  5  Ann,c.  14,  against 
a  carrier  for  having  game  in  his  possession,  was  sufficient,  though  it  did  not 
state  that  he  had  it  knowingly. 

Busby,  in  reply. — The  prisoner  is  not  deprived  of  hia  common  law  right  to 
a  habeas  corpus^  though  he  cannot  have  an  action  to  remove  the  conviction. 
The  question  now  is,  whether  there  is  any  legal  authority  to  detain  the  pri- 
soner. All  that  appears  is  a  warrant  which  is  bad,  and  it  cannot  be  presumed 
that  the  conviction  on  which  it  is  founded,  and  which  the  defendant  can- 
not bring  before  the  Court,  is  good.  It  must  be  presumed,  on  the  contrary, 
that  the  warrant  coincides  with  the  conviction,  and  that,  therefore,  the  latter 
is  bad  also.    The  prisoner  therefore  must  be  discharged. 

Cur,  adv.  vulL 

Patteson,  J. — I  have  considered  this  case  attentively,  and  have  looked  at 
the  case  of  Tlie  King  v.  Taylor,  and  without  at  all  meaning  to  say  that  what  is 
there  decided  is  not  good  law,  yet  it  is  not  an  authority  binding  upon 
me,  because  the  Court  merely  said  there,  that  they  would  not  look  at 
defects  in  a  commitment  until  they  had  before  them  the  conviction  itself; 
and  when  it  was  brought  before  them,  it  appeared  to  be  as  defective  as  the 
commitment,  and  therefore  the  defendant  was  discharged.  It  is  not  there- 
fore an  authority  to  shew,  that  a  party  cannot  be  discharged  on  the  ground 
of  an  error  in  the  commitment.  The  case  of  Wickes  v.  CluUerbuck,  was  a 
commitment  for  fishing  in  a  pond,  the  commitment  not  stating  it  to  be  an  "  in- , 
closed"  pond.  If  the  pond  were  not  inclosed,  fishing  on  it  would  only  amount 
to  a  trespass,  and  would  not  be  within  the  prohibition  of  the  5  G.  3,  c.  14. 
The  Court  there  do  not  seem  to  regard  whether  the  conviction  was  right  or 
wrong.  They  said,  this  commitment  either  pursues  the  conviction,  or  it  docs 
not;  if  it  follows  the  conviction,  the  conviction  is  defective;  if  it  does  not, 
then  there  is  no  conviction  to  warrant  it,  and  accordingly  decided  that  an  ac- 
tion would  lie  against  the  magistrate  who  issued  it.  The  case  of  In  the  mat' 
ier  of  Elmy  &  Sawyer,  does  not  appear  to  me  to  be  in  point;  as  that  case 

rf)  3  East,  157.  (g)  2  Bam.  &  Crc«.  717 ;  4  Dow.  & 

^e)  7  Dow.  &  Rjri.  622.  Ryl.  260. 

;/)  Fort.  272. 


Chanet. 


* 
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tnrned  on  Ihe  question,  whether  the  second  warrant  was  a  regular  warrant  Bail  Court, 
issned  by  the  justices.  There  the  Court  thought^  that  as  the  first  warrant  had  j^^  Queen 
been  withdrawn,  and  the  second  did  not  clearly  shew  that  the  justices  intended  ^  «"• 
to  commit  regularly  for  the  same  oflence  as  that  for  which  they  had  before 
committed  irregularly,  there  was  no  lawful  authority  for  detaining  the  de- 
fendants. That  case  depended  on  its  particular  circumstances,  and  therefore^ 
is  not  in  point. 

Here  the  eeriiorari  is  taken  away,  and  therefore  it  is  not  in  the  power  of 
the  defendant  to  bring  before  the  Court  the  conviction  itself;  but  it  was  in 
the  power  of  the  prosecutor  so  to  do.  It  is  true,  that  on  the  part  of  the 
Crown  it  was  offered  in  the  course  of  the  argument,  to  produce  the  convic- 
tion; but  I  cannot  look  at  it,  because  it  ought  to  be  brought  here  regularly 
by  writ.  The  certiorari  is  not  taken  away  from  the  Crown,  and  therefore,  it 
Di^t  have  been  brought  before  me,  and  I  might  have  looked  at  it.  I  feel, 
that  as  the  writ  of  certiorari  is  taken  away,  and  an  appeal  is  given  to  the 
Sessions,  and  there  is  no  appeal  made,  there  is  a  difficulty  in  saying  that  the 
conviction  can  be  a  bad  one ;  but  the  greater  difficulty  is  to  see  how  I  can 
possibly  say,  looking  only  at  this  commitment,  and  I  can  look  at  it  only,  that 
the  conviction  is  good.  The  warrant  must  be  taken  as  setting  out  all  mat- 
ters as  they  are  recited  in  the  conviction.  The  convictioi!  as  here  recited,  is 
bad;  the  warrant  of  commitment  founded  upon  jt,  must  be  considered  as  bad 
ilsa  I  do  not  enter  into  the  question,  with  respect  to  the  want  of  consent 
by  the  Trinity  House  to  the  proceedings  of  the  magistrates ;  though  I  am  in- 
dined  to  think,  that  it  is  a  valid  objection,  though  not  so  clear  an  objection 
as  the  other.  That  other  objection  is,  that  the  commitment  does  not  shew 
the  ofler  to  have  been  made  to  the  defendant,  or  in  his  presence.  In  the  case 
oTiVdb  V.  Carrington,  this  wasiield  to  be  a  fatal  objection,  even  afler  ver- 
dict, b  an  action  for  penalties  under  the  former  Pilot  Act,  the  language  of  which 
vas  the  same  as  that  of  the  present  Act.  The  Court  did  not  hold  that  as  a 
Bere  matter  of  form,  but  as  a  matter  of  substance,  and  treated  the  averment 
b  the  declaration,  as  a  statement  of  a  defective  cause  of  action,  and  not  as  a 
f  defective  statement  of  the  cause  of  action.  I  must  then  treat  the  omission 
here  of  the  allegation  mentioned,  as  a  defect  in  the  conviction  ;  as  a  commit- 
neot  must  be  considered  to  be  a  recital  of  the  conviction.  The  defendant, 
thereibre»  is  entitled  to  his  discharge. 

Rule  absolute. 


Sandys  i;.  Hohler. 

y^  DENMAN  WHATLEY,  applied  for  a  rule,  calling  on  the  plaintiff  to  The  Court  will 

find  security  for  costs.     The  affidavit  on  which  he  moved,  stated,  that  foAK*pia?mi'T 

the  pbintiflT  was  aclergynian,  and  that  according  to  the  deponent's  "  informa-  to  find  security 

tioQ  tad  belief,^'  he  was  resident  abroad.     It  also  stated,  that  applications  had  an  affidarit 

heen  Bade  to  the  plaintiff's  attorney,  who  had  refused  to  state  where  he  was  re-  ^^'^dent  abroad 

^g ;  but  intimated  that  he  was  living  in  this  coiuitry.     It  was  submitted,  according  to 

thu  mider  these  circumstances,  the  ordinary  affidavit  stating  positively  that  iSfomation  ^  * 

the  pfaintiff  was  resident  abroad,  could  not  be  made ;  but  that  sufficient  was  f°^  he\\e(, 

but  wiU  grant 
a  rule  for  his 
aUorney  to  state  where  he  is  residing. 


m 


Bail  Court, 

Sakdti 

HOHLEB. 
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stated  to  entitle  the  defendant  to  the  rule.     The  case  of  Oliva  v.  Jehntan  (a), 
was  referred  to. 

Pattbson,  J. — The  case  referred  to,  was  that  of  a  foreigner,  and  is  ihers- 
fore  distinguishable  from  the  present.  1  think  that  I  cannot  grant  the  rule  €6 
this  affidavit;  but  a  rule  may  be  granted,  calling  on  the  plaintiffs  attorney  to 
shew  cause  why  he  should  not  state  where  the  residence  of  the  plaintiff  is^  with 
a  stay  of  proceedings  in  the  mean  time. 

Rule  nisi  accordingly. 

(ft)  5  B.  &  Aid.  C08;  1  Dow.  &  Ryl.  560. 


On  granting 
leave  to  stick 
up  notice  of 
declaration  in 
the  office,  the 
Court  will  not 
give  leave  for 
future  notice! 
and  rules,  to  he 
given  in  the 
same  waj. 


Layton  v.  Mason. 

'pf/'ARR EN  moved  for  leave  to  stick  up  notice  of  declaration  in  the  King's 
Bench  office,  and  also  fur  leave  to  stick  up  all  future  notices  and  rules 
in  the  cause,  in  the  same  way.  He  doubted  whether  the  Court  would  grant 
the  kitter  part  of  the  rule,  as  the  case  of  Martin  v.  Colvill  (a)  which  was  t 
decision  of  the  Court  of  Exchequer ^  was  opposed  to  such  a  prospective  rule. 

Patteson,  J. — The  rule  may  be  granted  as  to  the  notice  of  declaration,  but 
not  as  to  future  notices  and  rules. 

Rule  accordingly. 

(a)  2  Dowl.  P.  C.  694;  sec  also  Broom  v.  SlitHe,  I  Har.  &  Wol.  672. 


Weatherall  v.  Long. 


•    1.  A  warrant 
of  attorney 
given  bj  a  pri- 
soner in  cus- 
tody on  v\e9ne 
process,  to  a 
person  at 
whose  suit  he  is 
not  in  custody, 
need  not  con- 
form with  the 
rule  of  H.  T. 
2  W.  4, 1.  72. 

2.  An  affida* 
vit  to  set  aside 
a  warrant  of 
attorney,  on 
the  ground 
that  it  does 
not  conform 
with  that  rule, 
is  sufficient,  if 
it  appear  from 
the  statements 
generally,  that 
%e  defendant 
was  in  custody 
on  iMfiM  pro- 


f^HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  warrant  of 

attorney  given  by  the  defendant,  and  the  judgment  and  execution  thereon,  ^ 
should  not  be  set  aside,  and  wby  a  sum  of  78/.  in  the  hands  of  the  sheriS 
should  not  be  paid  over  to  the  defendant.  The  affidavit  on  which  the  rule  was 
granted  stated,  that  at  the  time  the  defendant  gave  the  cognovit,  she  had  been 
''  arrested  and  taken  to  a  lock-up  house."  It  also  stated,  that  after  obtaining 
the  warrant  of  attorney,  judgment  had  been  signed  against  the  defendant.  An 
affidavit  in  opposition  to  the  rule  stated,  that  the  defendant  was  arrested  at 
the  suit  of  a  third  person,  named  Briggs^  and  was  taken  to  a  lock-up  house, 
and  that  while  there  she  sent  for  the  present  plaintiff  to  whom  she  was  in- 
debted, and  gave  him  the  warrant  of  attorney  in  question,  to  secure  his 
debt. 

/.  BayUy  shewed  cause. — This  rule  was  moved  on  the  ground  that  the 
warrant  of  attorney  is  not  in  conformity  with  the  rule  H.  T.2  W,  4, 1.  72  (a), 
no  attorney  having  been  present  on  the  part  of  the  defendant,  when  it  was  ex- 
ecuted.   Now  that  rule  wily  applies  to  prisoners  in  custody  on  mesne  process,* 

(«)  1  Dowl.  P.  C.  192. 
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lecidccl  in  the  case  of /rancc  v.  Clarkaon  [b).  In  Lewis  v,  Gompertst 
was  decided,  that  the  fact  of  the  prisoner  being  in  custody  on 
;>rooe»s,  must  lie  shewn  in  the  affidavit  supporting  the  prisoner's 
ion ;  but  in  this  case  it  is  quite  consistent  with  the  affidavit  on  which 

was  granted,  that  the  defendant  was  in  custody  on  final  process;  as 
iit  have  been  ''  arrested  and  taken  to  a  lock-up  house,"  on  a  ca,  sa, — 
m,  J. — I  think  the  affidavit  is  sufficient  to  shew  that  the  defendant  was 
dy  on  mesne  process,  at  the  time  of  giving  the  warrant  of  attorney.] — 

ground  then  for  discharging  the  present  rule,  is,  that  it  is  not  a  case 
le  rule  of  //.  7!  2  W,  4.  That  rule  only  applies  to  cases  of  cognovits  and 
»  of  attorney,  given  to  Uie  parties  at  whose  suit  a  defendant  is  in  cus- 
id  the  intention  of  the  rule  was  to  protect  defendants  when  m  custody, 
f  improper  influence  which  a  creditor  might  have  over  them.  In  the 
case,  the  defendant  was  not  in  custody  at  the  suit  of  the  present  plain- 
of  a  third  person.  The  case  of  Smith  v.  Burllon  (d),  is  a  case  under 
ule,  and  is  a  direct  authority  against  the  present  application. 

ftcs,  Serjt.,  contra. — The  words  of  the  rule  of  //  T.  2  W,  4,  are  gene- 
apply  to  any  case  where  a  defendant  is  in  custody  on  mesne  process 
ne  of  executing  the  warrant  of  attorney,  whether  it  be  at  the  suit  of 
Ml  to  whom  he  gives  the  warrant  of  attorney,  or  of  any  third  person. 

Cur,  adv,  vuli. 

SSON,  J.,  afterwards  (January  24th,)  gave  judgment. — This  was  an 
DD  to  set  aside  a  warrant  of  attorney,  and  the  motion  was  made  on 
nd  that  no  attorney  was  present  on  the  part  of  the  defendant  when 
-ant  of  attorney  was  signed.  I  think  that  that  objection  cannot  be  sup- 
ks  it  appears  that  the  defendant  was  not  in  custody  at  the  time  at  the 
Veatkerali,  but  of  another  person,  Briggs.  The  rule  of  H.  T,  2  W, 
was  relied  on,  as  sufficiently  comprehensive  in  its  terms,  to  include  the 
?re  the  party  was  in  custody  at  the  suit  of  any  person.  Now  it  must 
^ted,  that  that  rule  was  not  a  new  rule,  and  was  not  made  for  the 
of  establishing  any  new  practice ;  but  was  for  the  purpose  of  assimi- 
^  practice  in  all  the  Coiurts.  It  was  an  old  nile  in  one  Court,  and  had 
nerly  in  the  very  same  words ;  and  it  had,  moreover,  already  received 
ruction  of  the  Court,  as  to  the  point  now  in  question.     The  case  of 

Bvrlion,  is  a  case  directly  in  point ;  there  the  rule  was  considered, 
>nirt  expressed  their  regret,  that  they  were  obliged  to  come  to  that 

If  then  they  could  not  help  coming  to  that  decision,  I  do  not  see  how 
ve  at  any  different  conclusion. 

Rule  discharged  with  costs. 


Bail  Court, 


Will.     Wol.    &    Dav.   383; 
*.  C.  699. 


(c)  1   Will.    Wol.    &   Dav.   M.  T 
1837 ;  6  Dowl.  P.  C.  7. 

(d)  I  East,  241. 
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Jones  v.  Powell. 


1.  An  action   ^HIS  was  a  motion  to  set  aside  an  award     The  awani  was  made  un 
twJejwtmeltt^  agreement  of  reference,  bearing  date  the  26th  of  February,  1 837, 

were  referred  between  Mary  Powell,  Edward  Powell,  and  Edward  Edwardn,  bein-'  \l 
OT  Articles  Df  .  J  -r^ 

agreement,  and   cutrix  and  executors  of  Richard  Jones,  Mary  Powell  and  Edward  Ed\ 

to  abS^the '*  ^'"^  ^^  executrix  and  executor  of  the  will  of  Jane  Breese,  of  the  one  pnr 
event  of  the  Richard  Jones,  of  the  other  part.  The  agreement  recited  that  there  was 
bl^cUu'he  '"^  *"  *^*^  Court  an  action  of  replevin,  in  which  Richard  Jones  wasi  pi 
time  and  in  the   and  Mary  Powell,  Edward  Edwards,  and   IV.  Ilvwphreys  were  defen 

in  respect  of  a  distress  made  by  W,  Humphreys  upon  Richard  Jones,  < 
half  of  Mary  Powell  and  Edward  Edwards,  as  executrix  and  execi 
Jane  Breese,  for  the  sum  of  18/. ;  and  that  there  were  also  depending  i 
Court,  two  actions  of  ejectment  against  Richard  Jones,  one  of  which  ? 
the  several  demises  of  Edward  Jones,  Mary  Powell,  Edward  Powell,  Ei 
Edwards,  and  Catherine  Goodwin,  and  the  other  on  the  several  demii 
Martha  Jones,  Mary  Powell,  Edward  Edwards ^  and  Catherine  Goodw 
each  to  be  paid   recover  possession  of  certain  hereditaments   in  the  occupation  of  ^r 

fCl*^y  uT*"    •^^^*'  «"^  *^*^  ^^'^^y   Powell,  Edward  Powell,    Edward  Edwards 

Richard  Jones,  had  agreed  to  refer  those  actions  to  the  award  of  two 
trators,  with  power  to  choose  an  umpire. 

The  award  was  to  be  mac'e  within  two  calendar  months  from  the  ( 
the  date  of  the  agreement,  provided,  that  in  case  the  arbitrator  or  ui 
should  be  desirous  of  having  further  time  for  making  their  award,  not  ex 
ing  two  calendar  months  from  the  expiration  of  the  period  thereby  appc 
or  that  purpose,  and  should  signify  the  same  under  their  hands  byenc 
ment  on  the  agreement,  then  the  award  so  to  be  made  within  the  ext( 
time,  should  be  equally  binding.  And  it  was  further  agreed,  that  the 
trators  or  umpire  should  "  have  full  power  and  authority  to  discontinue  or 
disoontinuance.   the  determination  of  the  said  several  actions,  so  now  depending  as  afore 

and  to  make  or  give  any  orders  and  regulations  or  directions  which 
should  think  proper,  as  to  the  time  and  terms  of  such  discontinuance, 
any  other  matter  or  thing  in  anywise  relating  to  the  said  several  actioi 
the  subject  matters  thereof."  And  it  was  further  agreed,  that  the  costs  c 
several  actions,  and  of  all  matters  and  things  in  relation  thereto,  should 
the  event  of  the  award,  and  be  l)orne  and  paid  by  the  party  at  such  tim< 
recovered,  and  in  manner  as  the  same  should  be  therein  or  thereby  ordered  or  direct 
judgment  be  paid  or  borne,  and  should  be  recovered  and  allowed  in  all  things  a 

8h<mld  be  en-  tween  party  and  party,  and  not  as  between  attorney  and  client ;  and  Iha 
against  him:—  costs  and  charges  of  the  agreement,  of  the  reference,  and  of  the  award,  si 
SStionf  a»^  be  in  the  discretion  of  the  arbitrators  or  their  umpire,  and  should  be  I 
to  entering  up     and  paid  accordingly.    Lastly,  Mary  Powell  and  Edward  Powell,  did  the 

waa  nofa  jointly  and  severally,  covenant  and  agree  with  Richard  Jones,  his  heirs, 

ground  for 
iettinffaaide  the  award. 

3.  The  bailiff  in  the  replevin  suit,  and  one  of  the  leasors  of  the  plaiuliiT  in  both  ejectments, 
were  not  parties  to  the  reference,  and  two  others  of  the  lessors  were  minois : — HdJ,  that  tiiese  were 
not  grounds  for  setting  aside  the  award. 

4.  An  enlargement  of  the  time  of  reference,  made  subsequently  to  the  time  within  which  the 
award  ought  to  have  been  made  had  expired,  but  with  the  consent  of  all  parties,  is  good. 

5.  On  a  rule  to  set  aside  an  award  on  the  ground  that  it  is  not  final,  U  must  be  pointed  out  in 
the  rule  in  what  respect  it  is  not  finaL 


ed  by  the  ar- 
bitrators. 
They  awarded 
as  to  two  ac- 
tions in  favour 
of  one  party, 
and  as  to  the 
third  in  favour 
of  the  other, 
and  directed 
the  costs  of 


each,  at  a  cer- 
tain time  and 
place: — Held, 
this  award  as 
to  the  costs 
was  good. 

2.  The  sub-' 
mission  autho- 
rised the  arbi- 
trators to  dis- 
continue the 
actions,  and  to 
make  any     , 
orders  as  to 
the  time  and 
terms  of  the 


The  arbitrators 
directed  all 
the  actions  to 
cease,  and  that 
the  defendant 
in  one  of  the 
ejectments 
should  give  up 
the  premises 
sought  to  be 
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that  Edward  Jones  and  Martha  Joms  should,  on  arriving  at  the  age  of  twenty-      Bcal  Omrt. 
one  years,  if  thereto  required,  execute  to  Richard  Jones,  his  heirs,  &c.,  a  re- 
lease of  and  from  ail  actions,  suits,  proceedings,  claims,  and  demands  whatsoever, 
ID  respect  of  the  subject  matter  of  the  several  actions  so  agreed  to  be  referred. 

Oo  the  back  of  this  agreement  was  endorsed,  *^  We,  the  within  named 
T  D.  and  7!  K,  do  hereby  enlarge  the  time  for  making  our  award  in  the 
within  mentioned  premises  to  the  25th  day  of  June  next,  and  we  the  un- 
dersigned, parties  to  the  within  written  agreement,  do  hereby  consent  to,  and 
tpprore  of  such  enlargement,  so  far  as  our  consent  and  approval  is  necessary, 
IS  witness  our  hands,  this  28th  day  of  Aprily  1837/'  It  was  signed  by  the 
Iwo  arbitrators,  and  by  all  the  parties  to  the  reference. 

The  award,  made  on  the  24th  of  the  following  June,  awarded,  as  to  the 
iction  of  replevin,  that  Richard  Jones  had  no  cause  of  action  agamst  the  de- 
fendants, and  directed  the  15/.  rent,  and  the  costs  of  the  diifendants  to  be  paid 
It  a  cet\A\ti  time  and  place.  As  to  the  first  ejectment,  it  awarded,  that  there 
ns  DO  cause  of  action  against  Richard  Jones,  and  directed  Mary  Powell^ 
Edward  Powell,  and  Edward  Edwards,  to  pay  him  his  costs  at  the  same  time 
tod  place.  As  to  the  other  ejectment,  it  awarded  that  the  lessors  of  the  plain- 
iflf  had  a  good  cause  of  action,  and  directed  Richard  Jones,  to  pay  Martha 
femes,  Mary  Powell,  Edward  Edwards,  and  Catherine  Goodwin  their  costs, 
is  in  the  other  actions.  It  further  awarded,  that  the  said  three  actions  should 
xtse  and  determine,  and  be  no  further  prosecuted  ;  and  that  Richard  Jones 
should,  on  or  before  the  first  day  of  July  next,  give  up  unto  Martha  Jones, 
Mary  Powell^  and  Edward  Edwards,  the  peaceable  possession  of  the  here- 
litaments  and  premises  sought  to  be  recovered  by  them  from  him  in  the 
second  action  of  ejectment;  otherwise,  it  directed  that  judgment  should  be 
altered  up  for  the  plaintiff  in  the  action,  notwithstanding  the  adjudication 
liereinbefore  contained,  that  the  said  action  should  be  no  further  prosecuted. 

The  rule  for  setting  aside  the  award,  was  obtained  on  the  part  of  Richard 
fames,  on  the  following  grounds : — 

First,  That  the  award  as  to  the  costs  was  not  made  in  pursuance  of  the 
nbmission  : 

Second,  That  the  parties  whose  interests  were  referred,  were  not  all  at  the 
tine  of  the  submission  of  full  age  : 

Hdri^  That  the  time  for  making  the  award  was  not  in  due  manner  enlarged: 

Fourth,  That  neither  William  Humphreys  or  Catherine  Goodwin  was  a 
pvty  to  the  submission  or  reference : 

Fifth,  That  the  arbitrators  had  ordered  judgment  to  be  entered  up,  which 
they  had  no  authority  to  do: 

SisMf  ThoLt  the  award  directed  proceedings  in  the  actions  to  cease,  and  ne- 
rolheiesB  directed  judgment  to  be  entered  up  in  one  of  the  actions: 

Sewenik,  That  the  award  was  not  certain  or  final. 

E,  F,  Williams,  last  term  shewed  cause. — As  to  the  first  objection,  the 
nbmiasion  directs  that  the  costs  should  abide  the  event  of  the  award ;  that  must 
OKwi,  thai  the  costs  of  each  action  shall  follow  the  event  of  each.  The  arbitra- 
twrs  have,  accordingly,  awarded  the  costs  to  be  paid  according  to  their  decision 
(jf  each  action.  They  have,  moreover,  directed  the  time  when  they  were 
to  be  paid,  which  they  were  at  liberty  to  do.  At  any  rate,  that  part  of  the 
avird  which  relates  to  the  costs,  if  bad,  is  mere  surplusage,  and  will  not 


62 


TERM  REPORTS. IN  the  QUEEN'S  BENCH. 


Bail  Court 


render  the  whole  bad :  AitcheMon  t.  '  Cargey  (a),  Mannr  v.  Heaver  (6). 
As  to  the  second  objection,  the  parties  whose  interests  were  referred  who 
were  under  age,  were  merely  nominal  parties  as  lessors  of  the  plaintifls  in  the 
ejectments.  Besides,  they  are  not  parties  to  the  reference,  and  had  they  beat 
so,  the  award  would  have  been  bad,  as  was  decided  on  error  in  Biddeli  t. 
Dowee  (c).  The  agreement  of  reference  moreover  provides  fiir  the  consent 
of  the  minors,  when  they  arrive  at  full  age.  The  third  objection  is  made  oo 
the  ground  that  the  indorsement  for  enlarging  the  time,  was  made  after  the  ei- 
piration  of  the  two  months,  within  which  the  award  in  the  first  instance  oog^t 
to  have  been  made.  This  is  immaterial,  and  even  if  it  is  not,  the  objection 
has  been  waived,  all  the  parties  having  signed  the  indorsement:  Leacrmiee 
v.  Hodgson  (d),  Evans  v.  Thomson  (e),  and  Greig  v.  Talbot  (/),  M  io 
the  fourth  objection,  William  Humphreys  is  a  m««  nominal  party  to  the 
replevin  suit,  as  the  bailifi*  of  the  landlord,  and  Catherine  Goodwin  is, 
in  like  manner,  a  nominal  lessor  of  the  plaintifls  m  tne  ejectments.  M 
the  substantial  parties  to  the  actions,  are  parties  to  the  agreement,  or  their 
consent  hereafter  is  provided  for.  As  to  the  fiflh  objection,  the  direction  as  to 
entering  up  judgment  is  within  the  terms  of  the  submission,  which  empowers  the 
arbitrators  to  "  make  or  give  any  orders  and  regulations,  or  directions,  whidi 
they  should  think  proper,  as  to  the  time  and  terms  of  such  discontinuance,  or  of 
any  other  matter  or  thing  in  any  wise  relating  to  the  said  several  actions,  or  the 
subject  matter  thereof  If  sufficient  authority  has  not  been  given  by  these 
words,  still  the  award  is  not  entirely  bad,  but  is  within  the  principle  of  the 
decisions  of  Aitcheson  v.  Cargey,  and  Manser  v.  Heaver,  The  sixth  objection, 
if  one  at  all,  is  also  distinctly  within  the  last  of  these  cases.  The  sev^th 
objection  cannot  be  urged,  as  it  is  not  pointed  out  in  the  rule  in  what  rei^)ects 
the  award  is  not  certain  or  final :  Boodie  v.  Davis  (g). 

R,  V,  Richards,  eontrd. — The  costs  of  the  actions  are  directed  to  abide  the 
event  of  the  award ;  now  as  the  award  is  partly  in  favour  of  one  side,  and 
partly  of  the  other,  there  is  no  legal  event  of  the  award.  The  intention  of 
the  parties  must  have  been,  that  unless  the  award  was  entirely  in  favour  of 
one  side,  no  costs  should  be  allowed  on  either  side.  The  consequence  is» 
that  the  award  is  void  altogether:  Watson  on  Awards,  p.  125,  &c.,  id  edition. 
The  actions  being  stayed,  the  parties  cannot  be  entitled  to  costs  according  to 
the  event  of  them.  Secondly,  two  of  the  lessors  of  the  plaintiff  are  not  of 
full  age.  It  is  true,  there  is  a  stipulation  that  they  shall  execute  a  release 
when  they  amve  at  full  age,  but  still  as  long  as  they  are  under  age,  there  is 
no  power  to  bmd  them,  and  therefore  when  they  come  to  full  age  the  actions 
may  proceed.  The  third  objection  is,  perhaps,  hardly  tenable,  after  the  con- 
sent of  the  parties.  Fourthly,  the  consideration  of  this  agreement  entir^ 
fails  by  William  Humphreys  and  Catherine  Goodwin  not  having  executed 
ity  as  the  actions  are  not  properly  disposed  of  by  the  other  parties,  who  ak)ne 


(a)  2  Bing.  199 ;  9  Moore,  381 ; 
M'Clel.  367 ;  2  B.  &  C.  170;  13  Price, 
639;  2  Dowl.  &  Ryl.222;  3  Dowl. 
&  Ryl.  433. 

(&)  3  B.  he  Adol.  295. 

(c)  6  B.  &  C.  255 ;  9  Dowl.  &  Ryl. 
404 ;  10  Moore,  272 ;  3  Bing.  20. 


(«■)  3  Ad. 
Man.  788. 


rf)  1  Y.  &  Jerv.  16. 
e)  5  East,  189 ;  1  Smith,  38a 
~   2  B.  &  C.  179 ;  3  Dowl.  &  Ryl. 
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hare  not  power  to  refer  them.  Fifthly,  the  arbitrators  had  no  power  to  direct  BmlCowrt. 
that  in  a  certain  event  judgment  should  be  entered  up  in  one  of  the  actions. 
The  reason  for  taking  a  verdict  at  Nisi  Prius,  when  a  cause  is  referred,  is  to 
give  the  arbitrator  this  power ;  but  on  a  reference  by  submission,  it  is  neces- 
»fy  to  give  him  the  power  expressly. — [Coleridge ^  J. — It  was  lately  de- 
cided in  the  Kin^s  Bench,  that  an  arbitrator  had  not  power  to  direct  a  ver- 
dict or  judgment  to  be  entered,  unless  the  power  was  expressly  given  {h).] — 
The  sixth  objection  is  also  good,  as  the  award  in  that  respect  is  at  variance 
with  itself.  The  seventh  is  also  available,  as  it  appears  on  the  face  of  the 
tahmission  and  award,  that  as  to  William  Humphreys  and  Catherine  Goodwin 
the  award  is  not  6na1.  There  is  no  case  which  decides  that  an  objection  of 
thiikind  to  the  submission  itself,  as  having  theefiectof  preventing  the  award 
being  certain  and  final,  need  be  pointed  out  in  the  rule.  If  either  of  the  dif- 
lerent  parts  of  the  award  which  are  objected  to,  is  struck  out,  it  will  alter  the 
eftct  of  award  entirely,  and  the  intention  of  the  arbitrators  will  be  defeated. 
The  award  therefore  must  be  altogether  set  aside. 

Cur.  adv.  vuli, 

CoLBRlDGB,  J.,  this  tenn,  {January  30th),  gave  judgment. — This  was  a 
rale  for  setting  aside  an  award,  which  was  argued  before  me  last  term  upon 
Kveral  grounds.  Of  these,  the  first  is,  that  the  award  as  to  the  costs,  is  not 
made  in  pursuance  of  the  submission.  By  the  submission  it  appears  that 
an  action  of  replevin,  and  two  actions  of  ejectment  were  referred,  together 
with  the  subject  matters  thereof,  and  it  was  also  agrecfd,  *'  that  the  costs  of 
the  said  several  actions,  and  of  all  matters  and  things  relating  thereto,  should 
abide  the  event  of  the  award,  and  be  borne  and  paid  by  the  party,  at  such 
lime  and  in  manner  as  the  same  shall  be  thereby  ordered  to  be  paid ;"  and 
that  the  costs  and  charges  of  the  submission,  reference,  and  award,  should  be 
in  the  discretion  of  the  arbitrators.  The  award  as  to  the  replevin,  finds  that 
the  plaintiff  had  no  cause  of  action,  and  that  he  owed  15/.  for  rent  to  two  of 
these  defendants,  who  wore  the  avowants  in  their  own  right  in  the  action, 
which  sum,  together  with  the  costs,  the  award  orders  to  l)c  paid  to  the  dofend- 
iBtson  a  day  named.  In  the  first  ejectment,  the  awards  find  fur  the  lessors 
of  the  plaintiff,  and  in  the  other,  for  the  defendant ;  and  as  to  the  costs  in 
them  respectively,  directs  them  to  be  paid  in  a  similar  manner  to  the  victo- 
nous  parties  in  each.  It  is  objected,  that  these  three  directions  as  to  the 
eoitsare  wrong,  because  the  costs  generally  were  to  abide  the  event  of  the 
award,  and  the  award  has  no  event  where  it  is  made  partly  in  favour  of  the 
one  tide,  and  partly  in  that  of  the  other.  I  think,  however,  that  the  arbitrators 
have  taken  the  right  and  only  reasonable  view  of  this  submission ;  whereas 
heie,  ill  substance,  several  actions  arc  referred,  and  no  more,  and  the  costs  are 
to  abide  the  event,  that  must  mean  the  event  of  the  award  as  to  each  action 
distributively.  The  primary  object  of  such  a  clause^  is  not  merely  to  take 
the  discretion  from  the  arbitrator,  but  also  to  make  the  costs  follow  in  the 
coarse  of  law,  whatever  the  arbitrator  may  think  of  the  equitable  merits ; 
bat  that  object  would  be  often  frustrated  in  a  great  measure,  if  the  conse- 
qu«nce  of  a  partial  finding  should  be,  that  no  costs  were  to  be  paid  at  all. 
lo  coming  to  this  decision,  I  do  not  intend  to  impeach  any  cases  of  which 

(h)  Hayward  v.  PhilUps,  1  Will.  WoL  &  Dav.  1. 
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Be»/_(;Mir/.      some  are  reported,  and  many  have  ^leen  decided,  where  an  action  atid  all 
matters  in  diflerence  having  been  referred,  all  costs  are  to  abide  the  event  of 
the  award,  as  well  of  the   action  as  of  the  other  matters,  reference,  &C., 
in  which  the  Courts,  bound  by  the  words  of  the  sutMuission,  bave  held  that 
no  costs  are  payable  unless  every  thing  be  decided  one  way.  This  CMe  seemii 
to  me  to  stand  on  its  own  grounds.     I  interpret  the  submisiioD  to  mean,  that 
as  to  the  actions,  the  law  shall  take  its  course  in  regard  to  eoits ;  as  to  the 
award  and  reference,  the  arbitrators  are  to  have  a  discretion.    They  haie 
done,  therefore,  nothing  more  as  to  the  former,  than  they  were  authorised  to 
do-^foUow  the  law,  and  regulate  the  time  of  payment.   This  objection,  there- 
fore, cannot  prevail.     The  second  and  fourth  objections  may  be  taken  toge- 
ther; they  are,  that  some  of  the  parties,  whose  interests  were  referred,  are 
not  of  full  age,  and  that  two  persons,  one  of  them  a  defendant  in  the  replevin 
suit,  the  other  a  lessor  of  the  plaintiff  in  one  of  the  ejectments,  are  not  pa^ 
ties  to  the  submission.     I  am  very  clearly  of  opinion,  that  I  ought  not  to  set 
aside  the  award  on  cither  of  these  grounds.     Whatever  might  be  the  weight 
of  these  objections  under  some  circumstances,  or  whatever  inconveniences  thejr 
may  occasion  herpaHer,  the  party  entering  into  the  reference  cannot  entitle  him- 
self to  this  relief  upon  these  grounds.    He  must  be  taken  to  have  known  who 
were  the  parties  to  the  actions  to  which  he  himself  is  a  party,  and  to  the  snlh  i 
mission  which  he  enters  into ;  and  it  would  be  roost  unjust  to  allow  him 
to  take  the  chance  of  an  award  in  his  favoiu*,  and  that  failing,  to  claim  to  mi 
aside  the  whole  proceedings  for  a  defect  in  the  submission,  of  which  he  had  M 
cognizance  when  he  entered  into  it.     The  third,  as  to  the  enlargement,  nai 
abandoned  on  the  argument.    The  fifth  is,  that  the  arbitrators  had  ordered 
judgment  to  be  entered  up,  which  they  had  no  authority  to  do.     The  submii- 
sion  authorizes  them  in  terms  "  to  discontinue  or  order  the  determinatioD  of 
the  actions,  and  to  make  or  give  any  orders  and  regulations  or  directiooi 
which  they  shall  think  proper,  as  to  the  time  and  terms  of  such  discontioii- 
ance,  or  of  any  other  matter  or  thing  in  any  wise  relating  to  the  said  feTent 
actions."     These  are  very  large  powers,  and  the  award  simply  orders  "  that 
the  said  actions  shall  cease  and  determine,  and  be  no  further  prosecuted.**  h 
this  I  can  see  no  excess  of  authority  ;  indeed,  if  there  had  been,  the  exceai 
being  severable  from  the  main  provisions  of  the  award,  might  be  void  without 
afiecting  the  remainder.     The  sixth  objection  is,  that  the  award  directs  pro* 
ceedings  in  the  actions  to  cease,  and,  nevertheless,  directs  judgment  to  be  en* 
tered  up  in  one  of  such  actions.     If  by  this  it  is  intended  to  point  oat  an 
inconsistency,  the  answer  is,  that  the  two  parts  are  to  be  read  together,  and 
then  it  will  stand  thus :  the  action  in  ejectment  is  to  cease,  unless  you,  the 
defendant,  fail  in  giving  up  the  premises  by  a  certain  day,  in  which  event  the 
lessors  may  enter  up  judgment,  and  take  out  their  execution.    So  resd,  there 
is  nothing  inconsistent ;  and  if  it  be  objected,  that  the  latter  part  of  the  di- 
rection exceeds  the  authority  of  the  arbitrators,  I  think  it  may  be  answered, 
as  the  previous  objection  has  been.     The  last  objection  is,  that  the  award  is 
not  certain  or  final ;  in  what  respect,  was  not  pointed  out  in  the  rule.    The 
defendant  therefore  might  have  been  precluded  by  the  rule  of  Court,  as  con- 
strued by  this  Court  in  Boodle  v.  Davis^  from  going  into  it.     The  oolj 
ground  however  urged,  was  the  same  relied  on  and  disposed  of  under  the 
fourth  head.     The  rule  therefore  must  be  discharged. 

Rule  discharged. 
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Prior  v.  Smith,  b^  ,7,^.  • 

IFHE  defendant  in  this  case  had  been  admitted  as  an  attorney  of  the  Court  i,  since  the 

of  Cmmman  PieoM,  but  not  of  this  CJourt.     To  the  present  action  of  as-  fia  "  v'J!V' 

Mn|Miif,on  a  bill  of  exchange,  brought  in  this  Court,  he  pleaded  his  privilege  an  attorney    ' 

Mm  attorney  of  the  Court  of  Common  Pleas,  and  the  plaint  iff  treated  that  plea  ^minSJ  j^" 

IS  a  nullity,  and  signed  judgrhent.     A   rule  was  then  obtained  to  shew  one  Court  only, 

ciise  why  this  judgment  should  not  be  set  aside  with  costs.  ^/ii^e  if  * 

aued  in  anotber 

Jrckbold  shewed  cause. — ^The  plaintiff  has  treated  this  plea  as  a  nullity,  not  practised. 

lod  has  signed  judgment,  because  since  the  Statute  7  W.  4.   &  1    FieL,  pifio^TriW-* 

c  56,  attomies  have  no  longer  their  privilege  of  being  sued  in  one  Court  lege  m  an  at- 

onre  than  in  another.     It  has  been  held,  that  the  Uniformity  of  Process  Act,  allowable"  d»os 

Sft3  IF.  4,  c.  39,  does  not  take  away  the  privilege  of  attornies,  but  only   not  entitle  the 
•  11*.  1-  •  .  1      1 -11  ^  X       w%        1       rlamlinto 

takes  away  the  method  of  proceedmg  agamst  them  by  bill  (a).    But  the  sign  jud^- 

Statute  7  IK  4,  &  1  Ficl.c.  56,  s.  4,  which  enacts,  that  any  person  admitted  in  5J^{  Jf  apiea. 

€06  of  the  Courts  of  Law  at  Westminster,  shall  be  at  liberty  to  practise  in 

aqy  other,  it  is  submitted,  does  take  away  their  privilege.      It  was  for- 

meAj  considered^  that  an  attorney  was  continually  present  in,  and  attend- 

nt  on  the  Court  of  which  he  was  admitted ;  and  consequently,  he  was  privi- 

Iqped  to  be  sued  in  that  Court  only  ;  but  since  the  late  Statute,  he  cannot 

be  considered  as  more  attendant  on  one  Court  than  on  another,  and  the  reason 

of  die  privilege  ceases  altogether.   It  is  true,  that  that  Statute  does  not  say  in 

tatoBf  that  an  attorney  admitted  of  one  Court,  is  to  be  considered  as  an 

attorney  of  all ;  but  it  does  say  so  in  eflect.     The  expression  that  he  shall 

be  "  at  liberty  to  practise''  in  any  of  the  Courts,  is  tantamount  to  saying  he 

ikall  be  '*  admitted"  of  all  the  Courts.     The  effect  then  of  the  Statute  is 

altogether  to  take  away  this  plea  of  privilege.     It  will  be  contended  on  the 

other  side,  that  even  if  the  plea  is  bad,  that  the  plaintiff  is  not  entitled  to 

•igD  judgment.     That  might  be  so  certainly,  if  the  plea  were  demurrable 

merely;  but  it  is  submitted,  that  if  the  Statute  7  IF.  4,  &  1  F.,  has  the  effect 

of  taking  away  this  plea,  such  a  plea  is  now  a  nullity.     On  this  puint,  the 

cues  of  Cowper  v.  Jones  {hi),  and  Allen  v.    Walker  (c),  will  be  relied  on ; 

but  in  neither  of  those  cases  was  the  plea  a  nullity.     There  was,  moreover, 

Bo  intention  by  those  decisions  to  overrule  the  cases  of  Brennan  v.  Egan  (d), 

Hspffood  v.  Wright  (e),  Mocker  v.  Billing  (/),  Richards  v.  Setree  (g).  Bray 

V.  HaUer  (A),  and  Blewiti  v.  Marsden  (J).     It  will  be  contended,  that  since 

the  decision  of  Cowper  v.  Jones,  the  plaintiff  is  no  lunger  at  liberty  to  treat 

t  plea  as  a  nullity,  and  sign  judgment ;  but  in  that  case,  the  plea  was  merely 

(•)  Keep  V.  Biggs,  2Dowl.  P.C.  278 ;  (c)  Mur.  &  Hurl.  44 ;  5  Dowl.  P.  C. 
Pitt  r.  I'bcock,  2  Cr.  &  Mees.  146 ;  4     460. 

Tfr.85;    fFrighi  v.  Skinner,  1  Gale,  (d)  4  Taunt.  164. 

2tH;   4   Dowl.  P.  C.  745;    1  Mees.  &  (e)  2  New  Rep.  188. 

Weli.    144;   Dyer  v.  Levi,   1  Har.  &  (/)  SDowl.  P.  (\  246. 

WoL  640 ;  4  Dowl.  P.  C.  630 ;  Lewis  v.  (g)  3  Price,  197. 

*•»,  Mur.  &  Hurt.  4;  5  Dowl.  P.  C.  (3)  2  Moore,  213. 

4«.  (0   10  East,  237. 

Cn  1  Har.  &  Wol.  642;  4  Dowl.  P. 
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B^Cowt.  a  demurrable  plea;  here  it  is  a  nullity.  The  same  may  be  remarked  a*  to 
Allen  V.  Walker.  In  King  v.  Myers  {/),  it  was  held,  that  the  plaintiff  might 
treat  a  plea  of  non-assumpsit  in  an  action  of  debt  as  a  nullity,  and  might  sign 
judgment.  Wherever  a  Statute  says  that  a  certain  plea  shall  not  be  pleaded, 
or  when  the  necessary  consequence  of  a  Statute  is,  as  in  this  case,  that  a  cer- 
tain plea  is  no  longer  available,  then  it  is  submitted  that  the  pkuniiff  may  tmt 
such  a  plea  as  a  nullity,  and  may  sign  judgment. 

Miller,  canlrd. — ^The  Act  of  7  IF.  4,  &  1  F.,  is  an  enabling  Statute,  and  is 
for  the  purpose  of  extending  the  privileges  of  attomies ;  it  is,  therefore,  to  be 
construed  liberally,  and  cannot  be  construed  so  as  to  take  away  any  pri?i- 
l^ne,  unless  there  are  express  words  to  that  effect.     But,  even  independent!/ 
of  such  a  rule  of  construction,  it  cannot  be  contended  that  this  defendant  loeei 
his  privilege  by  this  Statute.     The  effect  of  it  is  not  to  admit  every  attorney 
of  all  the  G)urts  equally,  but  only  to  give  him  the  option  of  practising  in  alL 
The  reason  of  the  privilege  of  an  attorney  being  sued  in  the  Court  of  which 
he  was  admitted,  was  founded  on  a  supposed  undertaking  that  he  made,  to  be 
always  present  in  the  Court  of  which  he  was  admitted.    It  was  then  open  for 
him,  if  he  pleased,  to  undertake  in  the  same  way  in  all  the  Courts,  whereby 
he  lost  his  privilege  of  being  sued  in  any  one  in  particular.     The  Statute  7 
fV.  4,Scl  F.f  only  says,  that  he  may  do  the  same  now  if  he  pleases,  but  with- 
out payment  of  any  fees,  or  going  through  the  necessary  formalities ;  but 
it  does  not  compel  him  to  be  an  attorney  of  all  the  Courts.     The  words  of  the 
Statute  are,  that  '*  any  person  who  shall  have  been  duly  admitted  an  attorney  Id 
one  of  her  Majesty's  Courts  of  Law  at  Westmineter^  shall  be  at  liberty  io 
practise  in  any  other.''     The  previous  clauses  as  to  the  payment  of  fees, 
also  shew  the  intention  of  the  legislature.     It  might,  perhaps,  be  contended, 
that  if  this  defendant  had  once  practised  in  a  suit  in  this  Court,  which  suit  was 
at  an  end,  that  he  thereby  lost  his  privilege  of  being  sued  in  the  Court  of 
Common  Pleas  only,  as  he  had  availed  himself  of  the  power  given  him  by  the 
Act,  of  being  admitted  an  attorney  of  this  Court.    But  if  that  were  the  fact,  the 
plaintiff  should  reply  it.  Mr.  Tidd  states  that  to  be  the  course  which  he  sbouM 
adopt  {k\  and  cites  Jones  v.  Bodeenor  (/).     On  the  other  point,  it  is  sub- 
mitted, that  if  the  plea  is  bad,  still  the  plaintiff  could  not  treat  it  as  a  nullity. 
It  must  be  remembered,  that  this  is  a  plea  in  abatement,  the  judgment  on  which, 
if  against  the  defendant,  is  only  a  respondeat  ouster.     The  cases  which  have 
been  cited,  where  a  plaintiff  has  been  allowed  to  sign  judgment,  as  for  wtnt  of 
a  plea,  are  all  cases  where  either  by  rules  of  Court,  or  by  Act  of  ParliameDt, 
certain  pleas  have  been  declared  to  be  a  nullity.    For  instance,  the  Statute 
4  &  5  Ann,  c.  16,  s.  11,  directed  that  there  should  be  no  plea  in  abatement, 
without  an  affidavit  of  its  truth ;  and,  accordingly,  in  the  cases  of  Riekards  v. 
Setree,  and  Bray  v.  Haller,  the  Court  decided,  that  in  the  absence  of  such  en 
affidavit,  the  plaintiff  might  sign  judgment.     But  in  cases  where  a  plea  has 
merely  been  informal,  and  where  it  has  not  been  in  violation  of  any  Statute  or 
rule  of  Court,  or  where  it  has  been  a  doubtful  answer  to  the  declaration,  the 
Court  will  not  allow  the  plaintiff  to  sign  judgment    In  Cotcper  y.  Jomes,  the 

(j)  1  Will.    Wol.  &  Dav.  372;  5         (t)  I    Lord    Raym.    135;   5  M^ 
Dowl.  P.  C.  686.  310  ;  1  Salk.  1 

(k)  Pr.  83,  9th  edition. 
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nile  in  these  cases  was  rightly  laid  down,  and  that  decision  must  govern  this      Bait  Ciwrt, 
cue, — It  was  then  suggested,  that  the  point  as  to  the  privileges  of  attornies, 
had  been  already  decided  in  the  Court  of  Exchequer, 

Cur.  adv.  vuli. 

PAimoify  J^  the  next  day,  (January  27th),  gave  judgment. — I  have  con- 
adered  this  case,  and  have  mentioned  it  to  the  Barons  of  the  Exchequer,  and 
they  say  that  they  have  decided  no  case  that  they  remember  on  this  Act  of 
Puiianient ;  it  must  therefore  be  a  mistake  that  there  has  been  such  a  deci- 
aon.  I  am  quite  satisfied  that  the  utmost  effect  that  this  Statute  of  7  W.  4,  &  I 
V^  c  56,  can  have,  and  I  by  no  means  say  that  it  does  in  fact  go  to  that  length, 
is,  that  if  an  attorney  of  one  of  the  Ckmrts  practises  in  another,  under  the  pro- 
Titions  of  this  Statute,  he  is  subject  to  the  jurisdiction  of  that  Court  in  every  thing 
in  which  he  is  acting  in  it,  and  then  a  question  may  be  raised  whether  he  is  not 
sBKoable  generally  to  the  jurisdiction  of  that  Court  (m).  I  do  not  say  that  he 
it,  bat  that  is  the  utmost  effect  which  the  Act  can  have.  But  I  am  quite  clear 
that  the  Statute />«r«e,  does  not  render  an  attorney  ofone  Court  an  attorney  of 
the  others.  That  will  therefore  depend  on  the  facts  of  the  case,  and  those 
&ct8  are  matters  of  replication.  If,  therefore,  the  plaintiff*  contends  that  the 
defendant  has  practised  as  an  attorney  of  this  Court  in  which  he  has  been 
toed,  he  ought  to  reply  that  fact.  This  judgment  must  be  set  aside,  and 
the  plea  must  stand.  The  rule  will,  therefore,  be  made  absolute ;  and  with 
costs,  as  I  am  inclined  to  think  that  if  the  plea  were  bad,  it  would  not  entitle 
the  pUntiff  to  sign  judgment  as  for  want  of  a  plea. 

Rule  absolute,  with  costs. 

{m)  See  the  the  latter  part  of  the  4th  section  of  the  Statute. 


Robinson  v.  Whitehead. 

TmS  was  a  motion  by  the  defendant  for  costs  under  the  43  G.  4,  c.  46,  the  Where  a  plain. 

plaintiff  having  arrested  him  for  more  than  was  due,  without  any  rea-  vfjJthaThe* 

ionble  or  probable  cause.    The  arrest  was  for  91/.;  and  at  the  trial,  the  cannot  have 

case  was  referred  to  an  arbitrator,  who  awarded  the  plaintiff"  a  sum  of  43/.  to  support  ^ 

«ily.    The  claim  was  made  in  respect  of  certain  work  and  labour  performed  disputed  claim, 

bf  the  plaintiff  as  a  journeyman ;  and  also  for  certain  repairs  of  his  dress,  fendant  for  the 

aad  of  Us  toDk^  which  the  plaintiff  contended  that  the  defendant  had  agreed  dTfendant^wiu 

to  allow  him  besides  his  wages.     It  appeared  that  the  agreement,  if  made  at  be  entitled  to 

aQ«  was  made  between  the  plaintiff  and  defendant  only,  no  third  person  being  the  43  Geo.  3, 

preteot,  and  no  memorandum  in  writing  being  signed.     The  plaintiff  had  also  ^*  ^* 
gii^sn  the  defendant  some  statement  of  his  claim  for  repairs,  but  no  third  per- 
ton  was  present  on  that  occasion,  to  depose  to  what  passed  between  the  par- 
ties. 

F.  V,  Lee  shewed  cause. — ^The  mere  fact  of  the  arrest  having  been  for  91/., 
wbile  the  sum  recovered  was  only  43/.,  is  not  a  sufficient  reason  for  the  Court 
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BaU  Covtrt.      to  grant  this  rule ;  the  cases  of  Sherwood  v.  TayUr  (a),  Roper  v.  Shevely  {b), 
Robinson      *"^  Cawthome  v.  Cawtho^ne  (c),  prove  that  point.     The  case  of  Nieholae  r. 
V*  Hayter  (d)y  which  may  be  relied  on  by  the  other  side  differs  materially  from 

the  present.  There  the  plaintiff  was  unable  to  prove  his  demand,  owing  to 
the  absence  of  two  witnesses  whom  he  knew  he  could  not  produce.  So  io 
Lewis  V.  Ashton  (<?),  the  plaintiff  knew  that  the  only  evidence  he  had,  was  an 
admission  of  a  jsmall  part  of  the  demand.  In  this  there  is  distinct  evidence  of 
the  service  performed,  and  the  mere  fact  of  the  plaintiff  not  being  able  to  prove 
the  remainder  of  his  demand,  which  he  now  distinctly  swears  he  is  entitled  to, 
is  not  a  ground  for  granting  thip  application. 

Lumleyy  conird. — Nicholas  v.  Hayter^  and  Tipton  v.  Gardner  (/),  sre 
authorities  to  shew  that  a  great  disproportion  between  the  verdict  and  amount 
for  which  the  party  was  arrested,  is  prima  facie  proof  of  want  of  probable 
cause  ibr  the  arrest.  This  case  is  also  similar  to  Nicholas  v.  Hayter,  and 
Lewis  V.  Ashton  in  another  point,  namely,  that  the  plaintiff  must  have  known 
when  he  arrested  the  defendant,  that  he  could  not  by  any  possibility,  prove 
the  greater  part  of  his  demand,  no  person  having  been  present  at  the  time  he 
alleges  the  agreement,  as  to  the  repairs,  was  made. 

Pattbson,  J. — I  really  am  unable  to  distinguish  this  case  from  that  of 
Levns  v.  Ashton^  which  is  stronger  than  that  of  Nicholas  v.  Hayter^  as  it 
respects  the  circumstances  of  the  present  case.  In  Nicholas  v.  Hayter  there 
were  witnesses  who  could  have  originally  proved  the  demand,  but  one  had 
died,  and  the  other  had  gone  to  America^  and  it  did  not  appear  when  those 
facts  occurred ;  but  in  Lewis  v.  Ashton  there  was  not  any  person  who  could 
have  been  produced  to  prove  the  demand.  The  G>urt  there  said,  '*that 
although  they  had  little  or  no  doubt  on  the  several  statements  of  the  affidavit8| 
that  the  whole  amount  was  due,  and  that  the  defendant  had  made  a  false 
affidavit,  yet,  as  it  did  not  appear  by  any  of  the  affidavits,  that  the  plaintiff 
had  reasonable  ground  to  expect,  when  she  made  the  arrest,  that  she  could 
prove  herself  entitled  to  recover  to  the  amount  for  which  she  arrested  the 
defendant,  he  was  entitled  to  his  costs,  under  the  Statute."  Now,  in  the 
present  case,  it  is  conceded,  that  the  only  evidence  which  the  plaintiff  could 
ever  have  believed  that  he  could  have  adduced  in  support  of  the  greater  part 
of  his  claim,  was  his  own  testimony  which  was  not  admissible,  as  there  was 
no  witness  present,  when  the  contract  was  entered  into.  Again,  there  were 
certain  accounts  rendered,  and  what  passed  on  that  occasion,  took  place  when 
the  plaintiff  and  defendant  were  together  alone,  and  no  memorandum  what^ 
ever  in  writing  was  made.  It  was,  therefore,  utterly  impossible  ibr  the  plaintiff 
to  prove  his  demand,  unless  he  could  himself  be  examined ;  or  unless  he  had 
applied  to  Chancery  for  a  bill  of  discovery,  which  would  have  been  a  danger- 
ous proceeding.  The  plaintiff  knowing  that,  and  being  well  aware  that  the 
claim  was  disputed,  for  that  might  make  a  difference,  chose,  notwithstanding 

(a)  6  Bing.  280 ;    3  M.   &   Payne,  {d)  2  Ad.  &  £1.  348 ;  4  Nev.  &  Mao. 

(b)  2Dowl.  P.  C.  14;  1  Cr.  &  Meea.  (e)  2  Gale,  80;  1  Mees.  &  WdL 
496;  3Tyr.  486.  493. 

(c)  4  Dowl.  P.  C.  182.  (/)  4  Ad.   &  El.  317 :    5  Nw-.  & 
^                                                              Mii.  424. 
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(oanrest  the  defendant  for  91/.,  when  the  only  amount  he  could  prove,  was  Bail  Omrt, 
that  for  the  services  rendered.  I  am,  therefore,  glad  of  the  decisions  in  the  robinson 
cases  of  Lewis  y.  Ashian,  and  Nicholas  v.  Hayter,  for  I  think  that  before  a  ^,  «• 
person  deprives  another  of  his  lil)erty,  he  should  consider  whether  he  has  any 
eridence  to  support  his  claim,  and  if  it  is  clear  that  he  cannot  have  any,  he 
ought  not  to  make  the  arrest.  Here  the  plaintiff  might  have  arrested  the 
dt^endant  for  43/.,  and  might  have  indorsed  his  writ  for  more.  I  do  not  mean 
indorsed  it  ibr  bail,  but  as  to  the  sum  on  payment  of  which  and  costs, 
proceedings  were  to  be  stayed  (ff).  I  believe  that  might  have  been  done;  but 
whether  it  might  or  not,  he  ought  not  to  nave  made  the  arrest  for  more  than 
it  was  reasonable  to  believe  he  could  have  adduced  evidence  to  prove, 
ilthough  he  may  have  believed  the  claim  to  be  just.  On  these  authorities, 
therefore,  without  deciding  whether  the  plaintiff's  story  or  the  defendant's  be 
true,  I  think  that  the  defendant  is  entitled  to  his  costs  under  the  Statute. 

Rule  absolute. 

U)  According  to  the  rules  H.  T.      M.  T.  3  W.  4,  s.  5;  1   Cowl.  P.  C 
2  W.  4.  IL  ^   1  Dowl.  P.  C.  198 ;  &      471. 


Todd  v.  Gompertz. 

nPHIS  was  a  rule  to  set  aside  a  warrant  of  attorney  for  irregularity.     The      1.  An  tttes- 

defendant,  when  he  gave  the  warrant  of  attorney  was  in  custody  on  warrant  of 

mesne  process.     The  warrant  was  given  to  confess  judgment  of  a  term  gene-  attorney  giT««i 

nllj,  and  judgment  was  entered  up  of  a  particular  day  in  term.     The  war-  in  custotly  on 

not  of  attorney  was  attested  in  this  form,  "witness,  Henrt/  King,  attorney  j^Jja^oT*** 

ibr  the  defendant  at  his  request."     It  was  sworn  in  the  defendant's  affidavit,  *'  Witness, 

that  Mr.  King,  at  the  time  the  warrant  was  signed,  was  attorney  for  the  plain-  attorney 'for'ihs 

tiflf;  this  was  not  denied  on  the  other  side ;  but  it  was  admitted,  that  Mr.  defendant  at 

King  was  the  plaintiff's  present  attorney,  and  the  warrant  of  attorney  ap-  is  sufficient, 

peired  to  have  been  addressed  to  the  same  Mr.  King.  ■*  **  '*  "IJ' "f 

'  if  cessary  that  the 

attorney's  de- 

Godsom,  shewed  cause. — The  first  objection  to  this  warrant  of  attorney  is  *^!**^5l"J   • 

that  the  attestation  does  not  comply  with  the  rule  of  //.  T.  2  (K  4,  I.  72  («),  writing. 

which  requires  that  the  defendant's  attorney  "  shall  subscribe  his  name  as  a  ^^^  was^Uie ''' 

witness  to  the  due  execution  thereof,  and  declare  himself  to  be  attorney  for  plaintiff's  at- 

the  defendant,  and  state  that  he  subscribes  as  such  attorney."     The  case  of  att^^ted  as  the 

HaCaee  r.  Brockley  (b),  however,  is  sufficient  authority,  if  any  were  requisite,  defendant's  ai- 

toshew  that  this  attestation  is  good,  as  it  is  not  necessary  that  the  declara-  sufficient. 

tion  required  by  the  rule  should  be  in  writing.     It  cannot  be  contended  on  ^f  a'ttor^eVdi-* 

these  affidavits,  after  such  an  attestation  as  the  present,  that  Mr.  King  was  in  rectingjudg- 

&ct,  the  plaintiff's  attorney,  and  therefore,  the  first  objection  falls  to  the  JJ®^  ^p^  as  of' 

poaniL     A  second  objection  is,  that  the  warrant  of  attorney  is  to  confess  •},®™?^^JJ^ 

juJgirn  nt  of  a  term  generally,  and  it  is  contended,  that  this  is  contrary  to  notw\thstand- 

ing  the  rule  m 
H.  T.  4  W.  4. 

(«)  I  IX.wl.  P.  C.  192.  D(»wl.   P.  (;.  695;  ovcrniHng  Kirke  v. 

f*)  1   Vill.   Wol.  &  Dav.  382;   5        Darke,  2  Har.  &  Wol.  94. 
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Bii  r^mrf,      the  third  pleading  rule  oX  H.  T,4  W.  4  (c),  which  directs  that  all  judgment! 
^'^         shall  be  entered  of  the  particular  day  when  they  are  signed.    That  rule,  how- 
ever,  does  not  aflfect  the  regularity  of  a  warrant  of  attorDey,  and  so  long  as 
the  judgment  has  been  entered  up  of  the  particular  day  when  it  was  signedi 
the  rule  is  properly  complied  with,  and  its  intentions  aro  carried  into  eflfcct. 

'  Alfred  8.  Dowlinff,  contrd.— The  rule  of  H.  T.  2  IF.  4,  has  not  been  com- 
plied  with,  as  the  witness  does  not  appear  to  have  dechred  himself  to  be  at- 
tomey  for  the  defendant,  and  to  have  stated  that  he  subscribed  as  such  at- 
toney.  It  appears  from  the  affidavits,  that  Mr.  King  was  in  fact  the 
piainiij^s  attorney  when  the  warrant  was  signed ;  and  that  &ct  is  not  in- 
compatible with  this  attestation.  That  being  the  case,  the  defendant  cleariy 
has  not  had  the  benefit  of  a  legal  adviser,  which  it  was  the  intention  of  the  mis 
of  H,  T,2  W  4f  tjo  secure  to  him.  On  the  second  point,  it  was  impossible, 
according  to  the  rules  of  the  Court,  to  enter  a  judgment  as  authorised  by  the 
warrant  of  attorney,  namely,  generally  of  the  term.  The  warrant,  therefore^ 
fur  both  these  reasons,  must  be  set  aside. 

Cur,  adv.  puit, 

Patteson,  J.,  afterwards  {January  29th,)  gave  judgment — In  this  case 
an  objection  was  made  to  the  attestation  of  a  warrant  of  attorney,  which  was 
in  the  form, ''  witness,  Henry  King^  attorney  for  the  defendant  at  his  re- 
quest.'' It  was  contended  that  this  attestation  was  bad,  because  the  witness 
did  not  go  on  and  declare  himself  to  be  the  attorney  for  the  defendant,  and 
state  that  he  subscribed  as  such  attorney.  There  are  two  cases  Wileon  v. 
Price  (d),  and  Robinson  v.  Brookebank  (0),  both  of  which  were  in  the  Court 
43^  Exchequer,  and  in  which  it  was  held,  that  it  was  not  necessary  that  tbt 
declaration  should  be  in  writing.  There  was  another  case  of  Fieher  v. 
Nicholas  (/),  where  the  Court  intimated  an  opinion  on  the  point,  but  did 
not  decide  it.  The  two  first  cases,  however,  have  decided  it,  and  by  thoec^ 
of  course,  I  shall  consider  myself  bound ;  but  it  is  not  necessary  that  I  should 
determine  the  point,  on  account  of  another  objectbn  that  was  made.  There 
was  a  second  objection,  as  to  the  authority  to  enter  up  the  judgment,  as  of  a 
term  generally.  It  was  contended,  that  it  could  not  now  be  entered  generally  of 
the  term,  as  by  the  nile  of  Court,  it  must  be  entered  as  of  the  particular  day 
when  the  judgment  was  signed,  and  that  consequently  the  warrant  directed 
an  irregular  judgment  to  be  signed.  I  think  that  the  utmost  that  can  be 
made  of  that  objection,  is,  that  it  did  not  authorise  the  judgment  being  entered 
up  in  the  vacation ;  here  the  judgment  was  entered  as  of  a  particular  day  in 
term,  and  there  is,  therefore,  nothing  in  that  objection.  There  is,  however, 
another  very  serious  objection,  which  if  true  in  fact,  is  decisive,  nambly,  that 
this  eognonii  is  attested  by  the  attorney  for  the  plaintifif.  Now,  it  has  been 
decided,  in  the  case  of  Hutson  v.  Hulson  (g),  that  that  cannot  be  allowed, 
but  it  was  urged  on  the  part  of  the  plaintiff,  that  that  fact  is  not  sworn  to. 
It  appears  on  tlie  affidavit  of  the  plaintifl*,  that  Mr.  King  is  now  his  attorney ; 
it  appears  also,  that  Todd  the  plaintiff)  is  himself  an  attorney,  and  the  atten- 

(c)  2  i^owl.  P.  C.  3ia  C/)  2   Dowl.  P.  C.  251 ;    2  Or.  & 

U  )  4  Dowl.  P.  C.  213.  Mees.  215. 

^)  4  Dowl.  P.  C.  395.  (g)  7  Term  Rep.  7. 
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iMiof  the  parties  most  have  been  drawn  to  that  circumstance.  It  is  also  BmiOmrt. 
iwottk  by  ihm  defendant,  that  Mr.  Kin^  was  the  attorney  for  the  plaintiff 
vben  the  warrant  of  attorney  was  signed.  Now,  the  affidavit  ibr  the  plaintiff 
loea  not  swear  that  he  was  not ;  and  there  is  another  circumstance  to  be  ob- 
lenred,  namdy,  that  the  warrant  of  attorney  is  addressed  to  Mr.  King  himself. 
[t  is  not  usual  to  address  it  to  the  attorney  for  the  defendant ;  generally,  it  is 
iddressed  to  some  person  nasoed  on  the  part  of  the  plaintiff,  though  that  is 
wt  necessarily  so.  Under  these  circumstances,  I  think  this  case  is  within 
iia  priDci|de  of  the  case  of  Huison  ▼.  Hutton,  and  1  shall  set  aside  the  war- 
ant  of  attorn^  on  that  ground  alone.  I  do  not  set  it  aside  on  the  other 
ground ;  there  are  the  two  decisions  in  the  G>urt  of  Exchequer  on  the  point, 
nd  of.course  I  should  feel  bound  by  those  decisions.  I  understand  that  this 
'am  of  attestatacNi  is  that  commonly  in  use,  and  I  should  not  have  set  aside 
Jie  warrant  of  attorney  on  that  ground.  It  appears,  however,  clearly  on  these 
ifidavit^  that  Mr.  King  was  the  attorney  for  the  plaintiff,  and  on  that  ground 
ilie  warrant  of  attorney  must  be  set  aside. 

Rule  absolute. 


Brook  v.  Finch. 

nPHIS  was  an  action  of  trespass,  to  which  the  defendant  pleaded  a  plea  of  The  plaintiff 
payment  of  a  sum  of  money  into  Court,  and  that  the  plaintiff  had  not  f^„e*iJiUiJ5lt 
snstiined  damages  beyond  that  sum.     The  plaintiff  replied,  that  he  had  sus-  adding  the  a- 
tatoed  damages  to  a  greater  amount,  and  concluded  the  replication,  "  and  this  the  Nui  PHtu 
be  prays  may  be  enquired  of  by  the  country,  &c."    No  eimiliter  was  added,  '^^  ^^  **>• 
and  ID  that  form  the  issue  was  delivered.     The  issue  was  not  objected  to  by   added:— J/eU, 
the  defendant,  and  the  cause  went  down  for  trial  at  the  Cambridge  Assizes,  jha'thu^wai 
ibove  two  years  back,  when  a  verdict  was  found  for  the  plaintiff.     The  Niei  no  ground  for 
Aitu  record  had  the  eimiliter  added,  but  no  objection  was  made  to  it  on  the  ju^^ent. 
trisL    The  ibllowing  term,  a  motion  was  made  in  this  Court  for  a  new  trial, 
oo  the  ground  of  the  defect  in  the  issue  from  the  want  of  the  eimiliter,  before 
UtUedaie,  J.,  who,  after  taking  some  time  to  consider  the  case,  gave  his  judg- 
ment at  chambers,  and  discharged  the  r\ile.     The  order  of  a  judge  was  then 
obtained  to  stay  the  proceedings,  in  order  that  application  might  be  made  to 
the  Court  for  a  rule  in  arrest  of  judgment.     A  rule  nisi  for  that  purpose 
htring  been  obtained : 

h'eliy,  shewed  cause. — The  chief  case  that  will  oe  relied  on,  where  an 
cNiiission  similar  to  the  present  was  held  fatal  after  verdict,  is  that  of  Cooper 
V-  Spencer  (a) ;  but  there  the  parties  went  to  trial  without  any  issue  at  all 
being  joined,  and  the  case  is  therefore  distinguishable.  That  case  is  also 
sabstantially  overruled.  In  Sayer  v.  Pocock  (b),  it  was  held,  that  the  omission 
of  the  eimiliUr  might  be  amended  after  verdict,  the  *'  &c./'  having  been  at  the 
end  of  the  replication.  In  Griffith  v.  Crockford  (c),  the  want  of  a  eimiliter 
wu  made  a  ground  for  setting  aside  the  verdict,  but  not  for  arresting  the 

(<)  I  Str.  641 ;  8  Mod.  376.  (c)  6  Moore,  51 ;  3  Brod.  &  BiTig.  1. 

(fc)  Cowp.  407. 
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judgment.  Cooke  r.  Burke  (cf),  is  a  much  stronger  case  than  the  present,  ht 
there  a  tfaverse  was  omitted  by  the  plaintiff;  the  defendant,  howeTer,  added  a 
eimiliter,  and  after  trial,  the  Court  refused  to  arrest  the  judgment,  but  allowed 
an  amendment  to  be  made,  by  adding  the  traverse.  In  Reeder  t.  Bloom(i) 
also,  the  Court  allowed  a  eimiliter  to  be  added  after  verdict  In  Clarke  ▼. 
NiehoUoH  (/),  the  objection  of  the  want  of  eimiliter  was  made  at  AYit 
Priue,  and  was  overruled ;  and  in  Slockdale  v.  Ckiqmum  (^),  it  was  ezpresily 
held,  that  this  objection  could  not  be  taken  after  verdict.  Swaine  v.  Lewie 
{h),  is  to  the  same  efiect.  This  omission  is  therefore  amendable,  and  is  not 
a  ground  for  arresting  the  judgment.  Another  objection  to  this  rule  is,  that 
the  defendant  ought  to  have  returned  the  issue,  when  he  observed  that  it  was 
irregularly  made  up  without  the  #tmt7iter.  Doe  v.  Coffer^// (t),  and  the  cases 
cited  in  the  note  of  the  report,  are  authorities  on  that  paint. — [Coleritfye,  J.— 
I  do  not  see  that  there  is  any  defect  in  any  record  on  which  judgment  can  be 
arrested.  Since  the  late  rule,  the  only  record  that  is  before  the  Court,  is  the 
Niei  Priue  record,  which  is  correct.  The  objection,  therefore,  only  af^iears  oa 
affidavit]. — Certainly ;  the  fifteenth  pleading  rule  otH,  7. 4  W.4  {j  ),  directs, 
"  that  the  entry  of  the  proceedings  on  the  record  for  trial,  or  on  the  judgment 
roll,  (according  to  the  nature  of  the  case),  shall  be  taken  to  be,  and  shall  be 
in  fact,  the  first  entry  of  the  proceedings  in  the  cause,  or  of  any  part  thereof, 
upon  record."  This  omission,  therefore,  not  appearing  on  any  reoord,  cannot 
be  a  ground  for  arresting  the  verdict 


Bylee,  eonird, — ^In  Gri^h  v.  Croekford,  the  want  of  a  eimihier  was  made 
a  ground  for  setting  aside  a  verdict.  Sayer  v.  Pocock  is  not  authority  against 
this  rule,  as  there  it  was  the  omission  of  the  clerk  of  the  Court.  No  case  can  be 
cited  where  it  has  been  held  that  the  eimiliter  can  be  supplied  if  it  has  been 
wanting ;  and  there  are  several  cases  where  the  omission  of  it  has  been  held  to  be 
fatal. — In  Hollie  v.  Buckingham  {k),  it  was  held,  that  a  defendant  might  sign 
judgment  of  non  proe,  on  account  of  the  plaintiff  not  having  delivered  a  eimi" 
liter.  In  Crilmore  v.  Mellon  (/),  a  rule  ^^'^  judgment  as  in  case  of  nonsuit  was 
discharged,  because  the  defendant  had  not  added  a  nmiliter.  Martin  v. 
Martin  (m),  is  a  similar  decision;  there  the  eimiliter  ought  tohave^>een  added 
by  the  plaintiff.  This  question  is  no  way  affected  by  the  fifteenth  pleading 
rule  of  H.  T.  4  ^.  4,  as  to  entering  the  proceedings  on  the  record.  Previous 
to  that  rule  there  were  entries  made  on  various  rolls  in  this  Court,  as  the 
warrantof  attorney  roll,  the  process  roll,  the  imparlance  roll,  the  plea  roll,  &&; 
now  by  the  rule,  all  these  rolls  are  abolished,  except  the  plea  roll.  The  words 
in  the  rule,  "  entry  of  the  proceedings  on  the  record  for  trial,"  cannot  mean 
entry  on  the  Niei  Priue  record,  for  it  would  in  that  case  have  been  called  the 
Niei  Priue  record.  It  must  mean  entry  on  the  plea  roll,  of  which  the  Niei 
Priue  record  is  a  transcript,  Gilb,  C.  P.  Prac.  146.  The  plea  roll  is  now  in 
contemplation  of  law  before  the  Coiu't,  but  the  Niei  Priue  record  is  in  the  cus- 
tody of  the  parties.     The  issue  that  has  been  delivered,  must  be  taken  to 


(«/)  5  Taunt  164. 

(c)  2  Bing.  384;  9  Moore,  741. 

(/)  6Car.  &P.  712. 

(g)A  Adol.  &  £1.  419;  see  aUo 
Vivian  v.  Jenkin,  1  Har.  &  Wol.  468 ; 
3  AH.  &  EI.  741 ;  5  Nev.  &  Man.  14. 

(A)  3  Dowl.  P.  C.  700 ;  see   also, 


IFHght  q.  t.  V.  Horton^  2  Chit.  25;  1 
Stark.  400 ;  Holt,  458. 

(i)  1  Chit.  277. 

(;  )  2  DowL  P.  C.  320. 

(At)  3  Dowl.  &  Rv3.  1. 

(/)  2  Dowl.  P.  C;  632. 

(m)  2  Bing.  N.  C.  24a 
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be  a  tnnscripi  of  the  plea  roll,  which  it  is  the  duty  of  the  plaintiff  to  make  up.  ^B<^Clnirf. 
Tbl  roll,  therefore,  must  be  erroneous,  and  the  Court  can,  in  consequence, 
arrest  the  judgment  In  Worthingtcn  t.  Wigley  (n),  the  Ck>urt  granted  a 
WW  trial  for  a  smaller  omission  than  the  present  in  the  issue  there  de- 
livered, the  roll  being  correct.  In  Sihoni  v.  Kirkman  (o),  the  omission  of  a 
nmUUr  was  allowed  to  be  amended  ader  error  brought ;  but  it  was  in 
tint  case  allowed,  on  the  ground  that  it  was  the  omission  of  the  clerk,  which 
it  dearly  is  not  in  the  present  case.  In  Crow  v.  Edwards  (p),  an  error  was 
held  not  to  be  waived,  by  the  parties  consenting  to  go  down  to  trial. 

C(M.BRIDG8,  J.-^This  case  has  been  argued  with  great  learning,  and  some 
ibrtnise  points  of  law  have  been  introduced  into  it ;  but  it  is  a  short  and  clear 
point,  and  I  think  that  the  rule  must  be  discharged.  The  motion  is  in  arrest 
oTjadgment,  I  nrast,  therefore,  see  that  on  some  record  there  is  a  defect  ap- 
pireot  on  the  face  of  it.  Now,  it  appears  that  there  was  a  plea  of  pajrment  of 
iramof  money  into  Court,  and  that  the  plaintiff  had  not  sustained  damages  to 
a  greater  amount  The  plaintiff  replied,  that  he  had  sustained  damages  to  a 
greater  amount,  concluding  his  replication  to  the  country,  and  with  the 
"ftc,"  at  the  end,  but  without  adding  the  similiter.  That  was  the  state 
of  the  pleadings  on  paper,  and  the  issue  was  delivered  in  that  form ;  and  so 
ibr  any  thing  that  I  know,  they  may  still  remain.  The  Nisi  Priut  record  was 
eipanded  to  a  regular  timiliter.  Now,  the  view  which  I  was  at  first  inclined  to 
like  was,  that  by  the  fifteenth  rule  o{  H.  7!  4  W,  4,  there  was  now  no  record 
before  the  Court,  except  the  Niti  Prius  record.  The  reason  why  that  was 
my  opbion,  is  the  language  of  the  rule,  which  says  "  that  the  entry  of  the 
proceedings  on  the  record  for  trial,  or  on  the  judgment  roll,  (according  to  the 
nature  of  the  case),  ^hall  be  taken  to  be,  and  ehall  be  in  fact,  the  first  entry 
of  the  proceedings  in  the  cause,  or  of  any  part  thereof  upon  record  f '  that  is, 
not  only  shall  be  in  fact,  but  shall  be  taken  to  be  in  contemplation  of  law ;  and 
the  words  "  proceedings  on  the  record  for  trial,  or  on  the  judgment  roll,  ac- 
cording to  the  nature  of  the  case,"  contemplate  either  an  issue  in  fact,  or  else 
an  issue  in  law,  when  it  is  called  a  judgment  roll.  Therefore,  I  at  first  thought, 
that  there  was  no  record,  except  the  Niei  Prius  record ;  but  I  am  not  clear 
on  the  point.  If  I  am  right  in  that  opinion,  then,  as  is  admitted  by  Mr.  Byles 
tadii  queetio/  but  if  not,  it  is  said  that  I  must  look  to  the  plea  roll,  which  in 
contemplation  of  law  is  before  the  Court  That  roll  is  to  be  made  up  by  the 
plaintifi^  and  from  the  paper  books ;  and  in  them  1  find  the  "  &c.''  Now,  why 
ami  to  say,  that  the  plaintiff  will  not,  in  making  up  the  plea  roll,  do  that  which 
by  law  be  has  a  right  to  do,  namely,  add  the  similiter  /  Therefore,  quacunque 
via.  I  cannot  see  that  there  is  a  defective  record,  and  this  rule  must  conse- 
<]Qently  be  discharged. 

Rule  discharged. 

(«)  5  Dowl.  P.  C.  209.  (p)  Hobart,  5. 

(o)  6  Dowl.  P.  C.  98. 
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Robinson  i;.  Roland; 


].  The  de-  ^HIS  was  an  action  of  debt,  on  an  attorney's  bill,  to  which  the  defen^t 
actfmi^oiwm  pleaded  nunquam  indebitaiuM,    At  the  trial,  before  the  under*f!faeriff  of 

attorneys  bill,  Sustex,  the  plaintiff  was  required  to  prove  delivery  of  a  signed  biU,  one  month 

biuVaTnot  before  action  brought ;  but  it  was  answered  that  it  was  necessary  that  tJiat 

^^^*^?ilf^°^  should  have  been  pleaded  specially.    The  under-sherijOThowever,  decided  that 

the  action  wm  t^^  plaintiff  must  prove  it.  The  plaintiff  was  then  required  to  prove  the  tine 

mu^rbe^^De-  ^  ^^®  commencement  of  the  action,  but  it  was  answered,  that  that  sufficiently 

ciaiiy  pleaded.  jG^ipeared  by  the  writ  of  trial.     The  under-sheriff  decided  this  point  also  in 

ui  in  a  wrU^of  ^^^our  of  the  defendant,  and  the  plaintiff  was  then  nonsuited.    A  role  nm- 

trial  of  the  day  having  been  obtained  to  set  aside  the  nonsuit  for  the  misdiiection. 

when  the  d*- 
fendant  was 

it  sufflcfenT'*"  Wordtworth  shewed  cause. — The  case  of  Murgcoi  v.  Ruddock  (a),  is  an  auUxK 
evidence  of  the  rity  to  shew  that  it  is  unnecessary  that  the  defence  of  a  signed  bill  not  having 
uJlJ^^  ^"^  been  deUvered,  should  be  specially  pleaded.  That  case  was  an  action  by  an  apo- 
thecary, and  it  was  there  decided  that  it  was  not  necessary  to  plead  specially 
as  a  defence,  that  the  plaintiff  had  not  obtained  his  certificate,  as  required  by 
the  Statute  55  G,  3,  c.  194,  s.  21.  In  the  same  way  it  is  submitted,  that  it  ii 
unnecessary  for  this  defendant  to  plead  specially  the  non-delivery  of  a  signed 
bill  one  month  belbie  action  brought,  as  required  by  the  Statute  2  G.  2,  c.  23, 
8.  23.  If  then,  it  was  necessary  for  this  plaintiff  to  have  proved  the  ddivery 
of  the  signed  bill,  it  was  requisite  that  he  should  prove  when  the  action  com* 
menced.  That  fact  does  not  appear  on  the  writ  of  trial,  the  form  of  which  i^ 
"  whereas,  A.  B.^  in  our  Court,  &c.,  on  the  —  day  of  —  last,  impleaded 
C.  Z>.  in  an  action,  &c/'  It  may,  therefore,  have  been  quite  possible^  that  tha 
writ  issued  on  some  earlier  day. 


Humprey,  eontrd. — Under  the  pleading  rules  of  H,  T.,  4  W,  4  (ft),  it  is  ne- 
cessary that  this  defence  should  be  specially  pleaded.  That  point  has  been 
expressly  so  decided  in  Lane  v.  Glenny  (c).  On  the  other  point  also,  it  is  sub< 
mitted,  that  the  writ  of  trial  is  sufficient  proof  of  the  day  when  the  action  wai 
commenced. 

Patteson,  J. — This  case  is  perfectly  distinguishable  from  that  oi  Morgim 
v.  Ruddock.  My  decision  in  that  case  proceeded  on  the  peculiar  language  of 
the  Apothecary's  Act  It  seemed  to  me,  that  the  necessity  of  proof  by  the 
plaintiff,  in  such  a  case,  was  imposed  on  the  plaintiff  by  way  of  penalty,  and 
therefore,  that  no  omission  on  the  part  of  the  defendant  to  plead  the  Statute^ 
would  relieve  the  plaintiff  from  that  proof.  In  my  opinion,  if  the  defendant  had 
suflered  judgment  by  default,  the  plaintiff  would  have  been  equally  bound  to 


{a)  1  Har.  &  Wol.  505 ;  4  Dowl.  P. 
C.  31 1 ;  see  also  Shearwood  v.  Hay ;  2 
Har.  &  Wol.  249 ;  5  Ad.  &  El.  383 ;  and 
fFiUiM  V.  Langridge,  2  Har.  &  Wol. 
250;  5  Ad.  &  £1.383. 

lb)  2  Dowl.  p.  C.  322,  &c. 

>c)  Will.  Wol.  &  Dav.  479 ;  2  Ncv. 
&  Per.  258 ;  see  also  Moore  v.  Denty 
referred    to    in    Becke  v.  Moruaunt, 


1  Hodges,  196;  4  Dowl.  P.  C.  112;  2 
Scott,  178;  PotU  V.  Sparrow,  1 
Hodges,  135;  1  Bing.  N.  C.  594;  1 
Scott,  578 ;  3  Dowl.  p.  C.  630 ;  Barnelt 
V.  Giossop,  1  Hodges,  94;  3  Dowl.  P. 
C.  625 ;  Johnson  v.  Dodgson^  2  Mees. 
&  Wels.  653 ;  and  CarpetUer  v.  Briggt, 
post. 
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ROBINtOK 
V. 

Roland. 


on  the  ezecntion  of  the  writ  of  enquiry.    The  kn^uage  of  the  A ttor-     Baa  Omn. 

rt  is  totally  different.    The  words  are,  that  no  attorney ''  shall  commence, 

MTk  any  action,'*  leaving  it  quite  open  as  to  the  method  whereby  ad  van- 

y  be  taken  of  the  objection.    I  am  aware  that  my  opinion  on  the  Apothe- 

ct,  is  diflerent  from  that  entertained  by  other  judges ;  that  opinion,  how- 

U  not  apply  to  the  Attorney's  Act  T  think  that  the  defence  here  nought 

t  up,  ooght  to  have  been  pleaded,  and  was  not  available,  under  the  plea 

MRS  ituUbiiaius  (d).  Then,  as  to  the  objection  that  sufficient  proof  of 

menoement  of  the  action  was  not  furnished  by  the  recital  in  the  writ 

I  think  that  the  word  "  impleaded,"  means  that  the  action  was  com- 

OB  the  day  on  which  the  defendant  was  stated  to  have  been  im* 

(tf).     This  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 


w  Hare  ▼.  AdamMj  poit,  77. 
rthe  form  given  in  the  rule  H.T. 
iDowLP.  C.  330,  the  day  to  be 


inserted  is  required  to  be  the  day  of  the 
date  of  the  writ  of  sumuions. 


Bland  v.  Delano. 


[ERIFF  having  made  a  seizure  of  goods  under  a  fi./a.,  had  an  action 
wmienced  against  him  in  the  Exchequer,  by  Bland.  Afterwards, 
jed  to  this  Court  for  a  rule  under  the  Interpleader's  Act,  I  &  2  ^.4, 
.  6,  and  an  issue  was  directed  to  be  tried  between  the  claimant  Bland, 
llano,  the  execution  creditor.  The  sheriff  was  directed  by  the  rule  to 
^  goods,  and  pay  the  proceeds  into  Court,  which  he  did,  after  first  de- 
l  the  expences  of  sale.  As  an  action  had  been  commenced  against  the 
he  was  not  discharged  on  that  rule.  The  issue  was  tried,  and  a  ver- 
ond  for  the  claimant  Bland.  A  rule  having  been  obtained  on  the  part 
claimant,  to  shew  cause  why  the  proceeds  of  the  sale  should  not  be 
» him,  and  why  the  execution  creditor  or  the  sheriff  should  not  pay  the 
>f  the  issue,  of  the  interpleader  rule,  and  of  the  application. 

tiMify,  for  the  sheriff. — As  there  has  been  no  fault  on  the  part  of  the 
\  the  Court  will  not  compel  him  to  pay  the  costs  in  question.  As  to  the 
ds  of  f  he  sale,  which  have  been  paid  into  Court,  no  objection  is  made 
claimant  having  them. 

mfre^,  for  the  claimant.— «T he  claimant  is  entitled  to  the  costs  in  ques- 
irst  against  the  execution  creditor  who  has  had  a  verdict  against  him  on 
fue,and  secondly,  in  case  of  his  default,  against  the  sherifl^  who  has  not 
Jischarged.  There  has  been  a  wrongful  seizure  of  goods  by  the  sheriff, 
e  has  also  improperly  brought  the  claimant  before  the  Court ;  the  sheriff 
ore  ought  to  be  answerable  for  these  costs,  as  the  execution  creditor  may 
insolTent.  The  claimant  also  is  entitled  to  the  whole  proceeds  of  the  sale  of 
Mds,  without  deducting  the  expences  of  sale.  That  is  the  amount  of  da- 
I  which  he  would  recover  in  an  action  for  the  wrongful  seizure.  The  general 
s,  that  the  successful  party  in  the  issue  on  an  interpleader  rule,  should 


1.  Where  the 
sheriff  h»8  been 
guilty  of  no 
misconduct  the 
Court  will  not 
make  him  pay 
the  costs  of  an 
interplesder 
rule,  or  of  the 
trial  of  an  !*• 
sue.  though  • 
▼vrdict  hu 
been  found  in 
favour  of  the 
claimant  to  the 
goods  seised. 

2.  The  goods 
baring  been 
sold  bv  the 
sheriff,  by  order 
of  the  Court 
on  the  inter- 
pleader rule,, 
the  claimant  is 
not  entitled  to 
the  whole  pro- 
ceeds of  the  . 
sale,  but  the 
expences  may 
be  deducted 
by  the  sheriff. 
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Baa  Court, 


be  put  in  the  same  situation  he  would  have  been  in,  had  the  interpleade 
not  been  granted. 

C.  C.  Jones,  for  the  execution  creditor. 


Pattbson,  J. — I  think  that  it  would  be  improper  to  make  the  sherif 
costs,  except  in  a  case  where  he  has  been  guilty  of  misconduct.  In  thii 
the  sheriff  was  not  discharged  when  the  issue  was  directed,  as  an  actio 
been  commenced  against  him  in  the  Exchequer,  he  therefore  remains  s 
the  same  situation  that  he  was  then  in.  Now  at  that  time,  be  was  no< 
tied  to  be  paid  any  costs,  nor  was  he  liable  to  pay  any,  unless  he  had 
guilty  of  misconduct.  I  think  that  there  has  been  no  misconduct  c 
part,  and  therefore  this  claimant  is  entitled  to  the  costs  in  question  a, 
the  execution  creditor  only,  who  has  been  unsuccessful  on  the  issue, 
give  no  directions  as  to  the  action  in  the  Exchequer,  As  to  the  procec 
the  sale,  the  claimant  can  only  have  the  proceed^,  less  the  expences,  th 
having  been  made,  and  the  proceeds  paid  into  Court  for  the  benefit  of  a 
parties  (a). 

Rule  absolute  according 

(a)  See  Armitage  v.  Fotter,  1  Har.  &  Wol.  208 ;  Ford  r.  Dilhf,  5  B.  &  Ad 


Willer's  Bail. 


In  til  esset 

where  a  de- 
feodant  Adopts 
th«  form  of 
alBdayit  of 
juitification 
of  bail,  giren 
bT  tbe  rule  of 
T\  T.  1  W.  4, 
he  muit  follow 
that  form 
•trictly. 


^HIS  was  a  case  of  country  bail ;  notice  of  bail  having  been  put  ii 
been  given,  and  subsequently  notice  of  justification  was  given, 
affidavit  of  justification  stated,  that  each  bail  was  "  possessed  of  propei 
the  amount  of  80/.,  over  and  above,  &c.,  and  that  the  deponents  propert; 
sists  of  household  furniture  in  his  house  at,  &c.,"  but  it  omitted  to  sta 
value  of  the  furniture. 

Butt  opposed  the  bail. — This  affidavit  purports  to  be  an  afiidayit 
uniler  the  3d  rule  of  T.  7!  i  W.  4  (a),  but  it  does  not  comply  with  thi 
given  by  that  rule,  as  the  value  of  the  furniture  is  not  stated.  It  is  i 
sary  that  should  be,  although  only  one  kind  of  property  is  mentioned.  Cc 
Bail  (b),  is  an  authority  to  shew  that  this  afiFidavit  is  insufficient.  Tl 
fendant  by  adopting  this  form  has  elected  to  proceed  under  the  new  ruk 
T.  1  W,  4,  and  cannot  now  contend  that  this  affidavit  is  sufficient,  aco 
to  the  old  practice,  PenaorCe  Bail  (c). — [Patteson,  J.— In  that  case  tl 
fendant  was  evidently  proceeding  under  the  new  rule,  but  in  this  case  it 
so  evident.] 


(a)  1  Dowl.  P.  C.  103. 

(b)  3  Dowl.  P.  C.  692. 

(c)  1  Har.  &  Wol.  663;  4  Dowl.  P. 
C  627;  see  also  (Vipp*8  Bail,  Will. 
Wol.    &    Dav.    387;     Carters   Bail, 


Will.  Wol.  &  Dav.  187 ;  5  Dowl 
577 ;  Miller*8  Rail,  1  Miir  &  Ha 
5  Dowl.  P.  C.  602 ;  and  Brown  i  ] 
Har.  &  Wol.  291 ;  5  Dowl.  P.  C. 
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Cooper,  eonlrd^ — ^The  only  eflect  of  the  mistake  in  this  affidavit  will  b?,  that  BaH  Comt, 
the  defendant  cannot  have  the  costs  if  the  bail  justify.  This  affidavit  is  good  wiTler's 
•coording  to  the  old  practice,  and  the  bail  may  therefore  justify.  Bail. 

Pattxson,  J. — In  this  case  the  bail  has  not  made  the  affidavit  according  to 
th^.old^iractice,  by  which  no  description  of  the  property  was  required,  but  has 
duKo  to  adopt  the  form  given  in  the  new  rule.  That  having  been  done,  it  is 
Mnble  that  there  should  no  such  an  absurdity  as  that  an  affidavit  of  justifica- 
tioft  b  one  case  should  be  in  one  form,  and  in  another  case  in  a  different  form. 
It  wil  be  far  better  to  lay  down  the  rule  broadly  and  plainly,  that  in  all  cases 
mkae  the  affidavit  attempts  to  describe  the  property,  it  must  be  according  to 
the  fonn  given  by  the  new  rule.  The  defendant  having  adopted  the  form,  but 
not  correctly,  may,  however,  have  time  to  amend  his  affidavit,  on  payment  of 
tmu. 

Rule  accordingly. 

Oo  a  subsequent  day,  the  amendment  having  been  made,  the  bail  justified. 


Hare  v.  Adams. 

'PHIS  was  an  action  by  an  attorney  for  business  done.    The  declaration  was      l.  A  charge 

in  debt,  and  contained  the  three  common  counts  for  work  and  labour,  f/r^businew*^ 

kr  money  paid^  a^d  for  an  account  stated.     The  particulars  of  demand  stated  done  before 

diarges  for  attending  before  the  Commissioners  in  Bankruptcy,  opposing  ^fial  Reriew^^in^ 

iKaed  against  the  defendant,  going  round  to  the  creditors  to  obtain  their  si?-  Bankruptcy, 

,  .-  ^.1  1  .     •  .  requireilhat 

oalures  to  the  certificate,  attending  the  registrar  to  the  commissioners,  getting  a  signed  bill 

tbe  certificate  inserted  in  the  Gazette,  and  for  payment  of  fees,  &c.   They  did  J>°^  ^®  J?^ 

Bot state  that  the  plaintifi"  intended  to  rely  on  each  and  every  count  in  the  action  brought. 

dBcfaratioo.  The  defendant  pleaded  to  the  whole  declaration  that  he  never  was  in-  that  the^acUon 

ddited;  and  further,  to  the  first  two  counts,  that  the  "  action,  as  to  the  sums  of  ^»»  brought  to 

Boney  in  those  counts  mentioned,  was  commenced,  and  is  prosecuted  by  the  law  and  in 

plaintiff  against  the  defendant,  to  recover  from  the  defendant  the  amount  of  ^^^^^^  ^^j^ 

eertain  fees,  charges,  and  disbursements  at  law  and  in  equity,  by  him  then  was  so  deli ver- 

daimed  and  demanded  to  be  due  to  him  from  the  defendant,  for  the  work  of  ^though  U 

the  pbintifT  by  him  done  as  the  attorney  and  solicitor  of  and  for  the  defendant  does  not  ap- 

tt  kw  and  in  equity,  to  wit,  in  the  Court  of  Bankruptcy,  and  that  the  plain-  JtLm  clainfed 

til^  according  to  the  Statute  in  such  case  made  and  provided,  ought  to  have  J^g  ^on^^at" 

duly  deliToed  a  bill  of  such  fees,  charges,  and  disbursements,  for  and  in  res-  law,  or  in 

pect  of  the  said  work,  subscribed  with  the  proper  hand  of  the  plaintiff,  one  ^3,^%'he  plea 

■OQth  before  the  commencement  of  the  said  action ;  and  the  defendant  further  ^eing  prov^, 

■ith,  that  the  plaintiff  commenced  this  action  against  the  defendant  for  the  cannot  recoyer 

recovery  of  such  fees,  charges,  and  disbursements,  before  the  expiration  of  one  °°  *  county  for 

■xmth  after  the  delivery  of  any  bill  of  such  fees,  charges,  and  disbursements,  to  stated,  on  proof 

or  for  the  defendant,  (he,  the  plaintiff,  being  the  party  to  be  charged  there-  Cf  the*i^oS??t*'° 

^h),  subscribed  by  the  proper  hand  of  the  defendant,  as  by  the  said  Statute  claimed. 

til  md  is  required,  contrary  to  the  form  in  the  Statute  in  such  case  made  and  «  ease  the  par- 
ticulars of  de- 
mand should 
[  lUte  tliat  the  plaintiff  intends  to  rely  on  eacb  and  erery  count  in  the  declaration. 
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BmtVourt,      provided;  and  this  the  defendant  is  ready  to  verifj,  &c.^(a).     ReplicatioD  di 
injurui.     At  the  trial,  before  Mr.  Serjeant  Arabin,  in  the  Sheriff's  Court  in 
London,  the  plaintiff  failed  in  proving  the  delivery  of  a  signed  bill  befim 
action  brought,  as  required  by  the  Statute  2  G.  2,  c  23,  s.  23.     It  wis 
then  contended,  that  it  was  unnecessary  to  deliver  a  signed  bill,  as  the  Ufl 
was  for  business  done  before  the  Commissioners  of  the  Court  of  Banknqptcj 
in  opposing  a  fitU,  and  by  going  round  to  the  creditors  of  the  boiikrii|i( 
to  get  their  agnatures  to  the  certificate,   which  were  not  taxable  item. 
Some  evidence  was   then  given  of  an  admission  by  the  defendant  of  the 
amount  due,  and  it  was  contended,  that  on  this  evidence  the  plaintiff  was  enti- 
tled to  recover  on  the  count  for  an  account  stated.  Mr.  Serjeant  Arabin  how- 
ever nonsuited  the  plaintiff,  giving  him  leave  to  move.    A  role  having  boi 
obtained  to  shew  cause  why  the  nonsuit  should  not  be  set  aside,  and  a  vertfiet 
entered  for  the  plaintiff  lor  20/. ;  or  why  a  verdict  should  not  be  entered  for 
the  plaintiff  as  to  the  first  plea,  and  why  judgment  non  obstante  verediete 
should  not  be  entered  for  the  plaintiff  as  to  the  second  plea;  or  why  a  nev 
trial  should  not  be  had. 

Erie  and  Waleeby  shewed  cause. — The  nonsuit  in  this  case  was  right 
The  plaintiff  having  failed  on  the  counts  which  specially  related  to  the  bua- 
ness  for  which  the  action  was  brought,  and  to  which  there  was  a  special  de- 
fence pleaded,  cannot  be  allowed  to  fall  back  on  the  count  for  an  account  stated. 
That  was  decided  in  the  case  of  Eicke  v.  Nokee  (Jb),  The  plaintiff  i8>  moie* 
over,  bound  by  his  bill  of  particulars,  and  cannot  therefore  recover  on  the 
count  for  an  account  stated,  as  it  was  according  to  them  that  the  defendant 
framed  his  pleas.  Next,  as  to  whether  this  is  a  taxable  item.  The  cases  of 
Collins  y.  Nicholson  (c),  and  Ford  v.  Webb  (i/),8hew,  that  a  bill  for  obtaining  a 
certificate  in  bankruptcy  is  a  taxable  item.  In  Smith  v.  Wattleworth  (e),  the 
objection  was  made,  that  a  bill  for  business  done  in  the  Insolvent  Court,  need 
not  be  delivered  a  month  before  the  action  brought,  as  that  Court  was  consti- 
tuted under  an  Act  of  Parliament,  passed  since  the  Statute  2  G,  2,  c.  23,  ere* 
ating  a  tribunal  of  limited  and  temporary  jurisdiction ;  but  the  Court  overruled 
the  objection.  So  here,  the  objection  cannot  be  made  that  the  Court  of  Review 
has  been  created  since  the  Statute  2  6r.  2,  c.  23.  The  cases  of  Wilsim  v. 
Gutteridge  (/),  and  Winter  v.  Payne  (g),  decide,  that  one  taxable  item  draws 
all  the  other  items  along  with  it.  Burton  v.  Chatterton  (h),  cannot  be  dted 
to  shew  that  this  is  not  a  taxable  item,  as  that  was  on  a  charge  for  preparing 
an  affidavit  of  a  petitioning  creditor's  debt,  the  affidavit  never  having  been 
afterwards  made  use  of. 

Mansely  eontrd. — On  the  point  whether  the  plaintiff  was  bound  to  ddiver  a 
signed  bill  before  action  brought,  it  was  for  the  defendant  to  shew  on  the  plea 
here  pleaded,  that  every  item  of  the  sum  demanded  was  for  business  done  either 

(a)  See  Robinson  v.  Roland,  ante,  (e)  4  B.  &  C.  364 ;  6  Dowl.  Si  Ryl. 
74  510;  1  C.  &  Payne,  615. 

(b)  1  Mood.  &  Rob.  359 ;  4  M.  &  (/)  3  B.  &  C.  157 ;  4  Dowl.  & 
Scott,  585.  Ryl.  736. 

(c)  2  Taunt.  321.  (f)  6  T.  R.  645. 

(d)  3  Brod.  &  Bing.  241 ;  7  Moore,         {h)  3  B.  &  Aid.  486;  2  Stark.  522. 
54. 
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at  law  or  in  equity,  and  having  failed  to  do  so,  the  plaintiff  is  entitled  to  a      J'^^^J^ 
Terdiet.     Many  of  the  items  in  this  bill  were  for  business  which  was  not  in 
•By  Court,  as,  for  instance,  opposing  the  fiat  before  the  Commissioners,  and 
going  round  to  the  creditors.    The  only  way  in  which  it  can  be  at  all  argued 
(hat  they  are  taxable,  is  that  they  are  for  the  business  done  in  the  Court  of 
BeTiew ;  but  that  Court  not  having  been  established  at  the  time  of  the  pass- 
ing of  the  2  (r.  2,  c.  23,  cannot  come  within  the  words  of  the  first  section, 
which  is  referred  to  in  the  23d,  as  a  court "  wherein  attomies  have  been  accus- 
tomably  admitted  and  sworn."    On  the  other  point,  in  the  case  of  Eicke  v. 
Mi&f«^  the  admission  of  the  debt  was  a  compulsory  and  not  a  voluntary  act, 
wiuch  entirely  distinguishes  that  case.     The  plaintiff  may,  therefore,  recover 
« the  count  (or  an  account  stated,  there  having  been  admission  of  the  debt. 
The  plaintiff  is  not  so  bound  down  by  his  particulars  of  demand,  as  to  prevent 
kim  recovering  on  that  count 

Pattbson,  J. — ^I  think  that  the  objection  on  the  particulars  is  alone  suffi- 
cieot  to  discharge  this  rule,  as  they  do  not  state  that  the  plaintiff  intends  to 
rely  on  each  and  every  count  in  the  declaration,  which  he  is  bound  to  do.  But 
also  on  the  broader  ground,  unless  there  is  an  absolute  account  stated  be- 
tween the  parties,  I  think  that  a  mere  admission  is  not  to  be  allowed  to  be 
given  in  evidence  under  the  count  for  an  account  stated,  where  there  is  a  spe- 
dtl  plea  to  the  substantial  cause  of  action,  that  no  bill  was  delivered  a  month 
befi>re  action  brought.  The  plaintiff  has  failed  in  the  proof  of  that  plea,  as 
there  was  no  bill  delivered.  This  rule  is  then  argued  on  the  ground  that  it 
VIS  not  necessary  to  deliver  a  bill  a  month  before  action  brought ;  but  I  think 
that  on  that  point  the  case  of  Smith  v.  Wattleworth,  is  decisive.  Besides,  the 
Court  of  Review  is  merely  the  continuation  of  a  jurisdiction  which  existed 
bdbre.  The  Act  establishing  that  Court  states,  that  it  is  to  have  the  same 
jurisdictjon  in  matters  of  bankruptcy,  as  the  Ix>rd  Chancellor  previously  had. 
The  next  point  is,  that  it  is  argued  that  the  whole  of  the  business  done  should 
be  for  fees,  charges,  and  disbursements  at  law  and  in  equity,  as  that  was  the 
plea  in  this  case;  and  it  is  urged  that  the  proof  of  that  plea  is  not  sufficient, 
unless  it  is  proved  that  all  the  items  were  for  business  done  in  Court.  If  that 
be  so,  great  care  must  be  taken  how  such  pleas  are  drawn  hereafter.  If  the 
plea  had  been,  that  the  action  was  for  the  amount  of  a  bill  in  which  there 
were  fees  for  business  done  in  law  or  equity,  perhaps  it  might  have  been  suffi- 
cient But  there  is  no  language  in  this  plea  which  makes  it  necessary  to  give 
proof  to  the  extent  which  it  is  argued  is  necessary.  The  plaintiff  should  have 
demurred*  if  he  thought  it  advisable,  but  he  has  instead  replied  de  injuria^ 
and  then  at  the  trial  has  urged  these  small  objections.  That  cannot  be  allowed; 
and  the  rule  must,  consequently,  be  discharged. 

Rule  discharged. 
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Saa  OmrL  BaRNES  V.  HoDSON. 


In  otuni^Mi^oii    npHIS  was  an  action  of  assumpsit  against  a  bill  broker,  for  not  paying  o^ 
UtanOtoVbill  ^  *^®  plaintiff  the  proceeds  of  a  bill  which  he  had  indorsed  to  the  defen 

ofex^iMDge,  in  ant  to  get  discounted.     The  declaration  contained  a  special  count  on  the  co 
pleM  denying     tract,  and  no  common  count.  The  pleas  were,  first,  non  as9ump9%t ;  Becond 

the  contnct,       th^t  jjjg  \^i\\  ^^3  not  indorsed  and  delivered  to  the  defendant.  At  the  trial,  befo 

and  the  in-  , 

doraement  of      ^e  under-sherifi^  a  witness  was  called  for  the  plaintiff,  to  prove  the  bill  hi 

^ScL^tluirthe  ^^^  discounted,  and  the  money  for  it  obtained  by  the  defendant.  The  wi 
bill  mutt  be  ness  spoke  of  a  bill,  and  the  defendant's  counsel  then  objected,  that  he  cou 
thftttibemBuffi-  "o^  Speak  of  it  until  it  was  produced  and  read.  The  plaintiff 's  counsel  insistc 
^um^  **C^®,  that  it  was  unnecessary'  to  do  so,  but,  notwithstanding,  produced  the  bill ; 
objected  to.  then  appeared  not  to  be  on  a  proper  stamp.  The  under-sheriff  then  rule 
that  the  bill  could  not  be  read,  and  the  plaintiff  was  accordingly  nonsuite 
A  rule  nin  having  been  obtained  to  set  aside  the  nonsuit : 

Petertdorf  shewed  cause. — This  not  being  an  action  on  the  bill  of  exchan 
itself,  but  on  a  collateral  matter  connected  with  it,  the  question  is,  whether 
is  necessary  that  the  bill  itself  must  be  produced,  so  that  the  stamp  on  it  m: 
be  objected  to.  It  is  submitted,  that  that  objection  may  be  made.  The  ca 
of  Daw9on  v.  Maedonald  (a),  shews  clearly,  that  this  objection  to  the  Stan 
may  be  made  under  these  pleas. 

Ro99^  eontrd. — If  there  were  in  this  case  any  plea  on  the  record  which  mai 
it  necessary  that  the  bill  should  be  produced,  then  the  ruling  of  the  undc 
sheriff  was  right;  but  here  the  first  plea,  alleging  that  there  was  no  such  pr 
mise  as  that  stated,  admits  that  the  bill  was  made ;  and  in  the  same  way,  tl 
second  plea,  denying  that  the  bill  was  indorsed  and  delivered  to  the  defendar 
also  admits  it.  Where  the  acceptance,  or  the  drawing  of  a  bill  is  denied,  it  is  i 
doubt  necessary  that  the  bill  itself  should  be  produced.  Since  the  new  plea 
ing  rules  of  H.  T.  4  W.4  (6),  all  matters  which  aflect  the  consideration  of  tl 
promise,  must  be  specially  pleaded ;  and  the  cases  of  Passenger  v.  Brook 
(c),  and  Bamet  v.  Glossop  (d),  shew,  that  under  these  pleas,  no  objection  a 
be  taken  to  the  bill  of  exchange  itself.  It  was  quite  sufficient  in  this  case 
prove  the  delivery  of  the  bill  to  the  defendant.  The  case  of  Jardine  v.  Payi 
{e),  is,  perhaps,  the  strongest  case  against  this  rule;  but  there  the  plaint 
was  obliged  to  produce  the  bill,  in  order  to  make  out  his  case,  which  it 
submitted  the  present  plaintiff  need  not  do.  In  hrael  v.  Benjamin  (/),  it  w< 
held,  that  aAer  payment  of  money  into  Ck>urt,  the  stamp  on  a  bill  could  n* 
be  objected  to ;  and  in  Green  v.  Heame  (^),  that  afler  a  judgment  by  defaul 
the  bill  need  not  be  proved.  In  the  same  way  under  these  pleas,  it  is  ui 
necessary  to  prove  the  bill,  and  the  want  of  a  stamp  cannot  therefore  I 
objected  to. 

(a)  2  Gale,  215;  2  Mees.  &  Wels.  (d)  1  Hodges,  94;  1  Bin?.  N.  ( 
26.                                                              633 ;  1  Scott,  621 ;  3  Dowl.  P.  C.  62i 

(b)  2  bowl.  P.  C.  322.  (e)  1  Barn.  &  Adol.  663. 
(e)  1   Hodgc«,  123;  1  Bing.  N.  C.          (/)  3  Camp.  40, 

587;  Scott,  560.  {g)  3  T.  R.  301. 
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PiiTBsoN,  J. — I  cannot  see  the  distinction  between  a  case  where  the  plain-  Ban  Court. 
tilTbrings  an  action  on  a  bill  of  exchange,  and  the  present,  where  he  claims  on  barnrs 
a  collateral  engagement.  There  is  here  a  special  count  to  discount  a  bill  of  „  *' 
exchange,  and  there  is  an  express  averment  that  it  was  indorsed  for  that  pur- 
pose. The  pleas  are,y?rf/,  that  the  defendant  did  not  promise ;  and  secondly, 
that  the  bill  was  not  indorsed.  Now  it  seems  that  at  the  trial  the  defendant's 
cooosel  insisted  that  the  bill  must  be  produced ;  the  plaintifTs  counsel  did 
DOC  acquiesce  in  that  demand,  but,  nevertheless,  did  produce  the  bill.  Had 
be  instead  refused  to  produce  the  bill,  and  had  the  under-sheriff's  opinion 
been  taken,  and  had  he  ruled  that  the  bill  must  be  produced,  the  plaintiff's 
coQDsd  might  have  stood  on  that  ground,  and  then  have  moved  the  Court  on 
Ife  pobt.  However  he  did  not  do  so,  but  produced  the  bill,  as,  perhaps,  it  was 
■ore  advisable  he  should  do ;  and  it  then  appeared  to  be  on  a  wrong  stamp. 
Now  the  etiect  of  a  wrong  stamp  is  this ;  the  Acts  of  Parliament  imposing  the 
stamp  say,  that  no  bill  of  exchange  liable  to  a  stamp  duty,  shall  be  pleaded,  or 
giTen  in  evidence  in  any  Court  (h) ;  it  cannot  therefore  be  looked  at  af^er  it  is  seen 
to  be  on  a  wrong  stamp.  There  was  then  no  evidence  of  any  bill  of  exchange, 
and  if  so,  then  the  plain tiffd id  not  prove  the  undertaking  and  promise  alleged, 
88  there  was  no  such  bill,  it  being  a  mere  bit  of  paper.  But  it  is  urged,  that 
the  pleas  adroit  of  the  making  of  the  bill ;  it  therefore  becomes  a  question,  whe- 
to  there  was  any  necessity  to  prove  that  there  was  such  a  bill.  If  the  case  had 
been  put  on  that  admission  alone,  I  should  have  thought  that  the  pleas  were 
not  a  sufficient  admission  of  the  bill,  but  as  the  bill  was  once  produced,  this  objec- 
tion cannot  be  urged.  Here  a  paper  was  shewn,  which,  when  looked  at,  appeared 
not  to  be  a  bill  of  exchange;  and  I  think,  that  whether  the  plaintiff  claims 
imioediately  under  it,  or  it  is  necessary  to  prove  it  on  a  collateral  matter,  as 
soon  as  the  Court  have  it  before  them,  and  it  turns  out  that  it  is  on  a  wrong 
stamp,  it  cannot  any  further  be  looked  at.  The  cases  of  Israel  v.  Benjamin, 
and  Green  v.  Heame  would  apply,  if  there  were  any  plea  admitting  the  con- 
tract, or  if  judgment  had  been  suffered  by  default ;  but  here  there  is  a  plea 
in  denial  of  the  contract,  and  the  bill  is  of  necessity  a  part  of  that  contract. 
^Vhether  there  is  such  a  bill  is  part  of  the  contract;  and  so  also  the  question, 
whether  the  bill  was  indorsed,  lets  in  the  proof  of  the  bill,  and  makes  it  neccs- 
ary  to  shew  that  such  a  thing  exists  tu  be  indorsed.  I  cannot  distinguish  the 
present  case  from  Field  v.  Woods  (i),  Dawson  v.  Macdonald,  and  Jardine  v . 
Payne,  and,  therefore,  think  that  the  under-sheriff  was  right,  and  that  this  rule 
most  be  discharged. 

Rule  discharged 


ik)  31 G.  3,  c.  25, 8.  19,  and  55  G.  3,         (i )  Will. 
184.  &  Per.  117. 


[k)  31  G.  3,  c.  25,  8.  19,  and  55  G.  3,         (i )  Will.  Wol.  &  Dav.  482  ;    2  Ncv. 
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Bail  Court.  Edwards  V.  Price  and  others. 

1.  Tbe  order  HPHE  declaration  in  this  case,  dated  on  the  7th  of  February,  was  in  trespan 
pmymentofa  ^or  breaking  and  entering  a  house,  and  taking  goods  under  colour  oft 

intoCo"rtV  ^'*''^®®  ^®'*  certain  pretended  arrears  of  rent.  Damage,  200/.  The  pleas, 
way  of  com-  dated  on  the  1 1  th  of  February,  were^  fir 9t,  except  as  to  certain  trespasses  enu* 
SrtiJn  oTt^"*  merated,  and  taking  goods  to  the  value  of  20/.,  not  guilty :  feetmdly,  as  tu 
pass,  under  the  SO  much  of  the  trespasses  enumerated  in  the  first  plea,  "  The  defendants  saj, 
W.4,  c.  42,  8.  ^^  ^^®  plaintiff  ought  not  further  to  maintain  his  action,  because  they  saj. 
81,  made  before  that  after  the  commencement  of  this  suit,  and  be/ore  Uie  plaintiff  dtdarm 
good.  '  thernn  as  aforesaid,  to  wit,  on  the  1st  of  February,  1837,  they,  the  said  de- 
thS  aplwk'  fendants,  by  leave  of  the  Hon.  Sir  John  Patteson,  one  of  the  judges  of  thb 
auting  the  Court,  for  that  purpose  first  had  and  obtained,  according  to  the  form  of  the 
ESS^uJhare  Statute  in  such  case  made  and  provided,  brought  into  Court  here  the  sua 
beenmade  be-  of  20/.  ready  to  be  paid  to  the  plaintiff  by  way  of  compensation  or  amends  ftr 
tion,  is  good  oa  the  Said  several  trespasses  in  the  introductory  part  of  the  said  first  plea  men- 
^3*Ata]7eVentB  *^^^  *  *"^  '^®  ^^  *"^  ®^  20/.  SO  brought  into  Court  by  the  said  defendants, 
alter  verdict  '  as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  defendaoti 
Int.^on  an^**°*"  from  thence  hitherto,  continually  have  had,  and  now  have  in  Court  here^ 
»»"•»»  to  ready  to  be  paid  to  the  plaintiff;  and  the  defendants  further  say,  that  (te 

plaintitrhad       plaintiff  has  not  sustained  damages  to  a  greater  amount  than  the  sakl  siui 
flreaTeTdli-         of  20/.,  &c.  Replication,  that  the  plaintiff  had  sustained  damages  to  a  greater 
ma^es,  the         amount,  on  which  issue  was  joined.     The  order  of  Patteton,  J.,  was  made  on 
Save  judgment?    the  1st  of  February,  and  was  in  these  words,  "  Upon  hearing  the  attorniesor 
non^ttanie        agents  on  both  sides,  I  do  order,  that  upon  all  the  defendants  entering  an  ap- 
pearance, they  be  at  liberty  to  pay  into  Court  the  sum  of  20/.,  by  way  of 
compensation  or  amends  to  the  plaintiff,  and  that  they  be  at  liberty  to  pleid 
the  same."     The  20/.  was  paid  into  Court  the  same  day.    On  the  trial,  the 
jury  found  that  the  plaintiff  had  not  sustained  greater  damage  than  to  the 
amount  of  20/.     A  rule  was  then  obtained,  calling  on  the  defendant  to  shew 
cause  why  a  verdict  should  not  be  entered  for  the  plaintifl)  notwithstanding 
the  verdict  given  for  the  defendant. 

Sir  W.  W,  Follett  and  Halcomb,  shewed  cause. — It  is  contended  on  the 
other  side,  that  the  second  plea  is  bad,  because  it  states  that  the  money  wss 
paid  in  before  declaration.  The  Statute  3  &  4  ^.  4,  c  42,  s.  21,  under  which 
the  plea  is  pleaded,  only  requires  that  there  should  be  the  order  of  a  judge, 
and  says  nothing  about  the  money  being  paid  into  Court  before  or  after 
declaration.  The  rules  H.  T.  4  FT.  4,  17,  18,  19  (a),  do  not  declare  that  the 
money  may  not  be  paid  in  before  declaration ;  but  the  inference  from  the  fijnn 
of  pleading  the  payment  there  given,  certainly  appears  to  be,  that  it  must  be 
after  declaration.  Still,  however,  that  will  not  prevent  it  being  paid  in  be- 
fore ;  and  at  the  utmost,  this  plea  could  only  be  held  bad  on  special  demurrer. 
But  a  stronger  ground  for  opposing  this  rule  is,  that  it  seeks  to  have  judgment 
entered  for  the  plaintiff  non  obstante  veredicto.  That  is  a  rule  only  granted 
where  an  immaterial  issue  has  been  tried ;  and  it  is  apparent  to  the  Court, 

(a)  2  Dowl.  P.  C.  320,  321. 
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M  the  defendants  own  shewing^,  that  in  any  way  of  putting  the  case,  he  can      Bail  Court, 
kye  00  merita.     It  is  a  judgment  aiways  upon  the  merits,  and  never  granted 
bat  in  a  very  clear  case,  as  it  is  distinctly  laid  down  by  Mr.  Tidd  (6),     Fin- 
Ujfton  T.  BfKenzie  (c),  is  also  an  authority  on  this  point  against  the  pre- 
test niJe. 

Keliy,  eonird, — At  common  law  this  would  be  no  plea,  and  it  is,  therefore, 
only  under  the  Statute  3  &  4  IT.  4,  c.  42,  s.  21,  and  the  rules  made  in  con- 
lequence  thereof,  that  it  can  be  pleaded.  The  Statute  gives  power  to  plead 
this  plea  in  such  manner  and  under  such  regulations  as  to  the  form  of  plead- 
ing, as  the  judges  shall  direct*  The  judges  have  accordingly  directed  a  form 
tf  plea,  and  have  by  their  rules  clearly  shewn  their  intention  to  have  been, 
that  the  payment  into  Court  should  not  be  until  after  declaration.  Tiie  order 
for  this  payment  into  Court,  is  in  consequence  invalid,  from  having  been 
Dwle  before  declaration,  and  the  plea  is  pleaded  without  authority.  If  then, 
independently  of  the  Statute,  this  plea  would  be  no  defence ;  and  if  in  pleading 
it  the  Statute  has  not  been  pursued,  then  it  is  here  no  defence,  and  the  defendant 
kaving  thereby  confessed  the  cause  of  action,  and  an  immaterial  issue  having 
been  tried,  the  plaintiff  is  entitled  to  judgment  non  obstante  veredicto, — 
[AidtMii,  J. — ^How  can  it  be  said  here  that  the  defendant  has  no  merits,  that 
ii,  00  defence,  as  is  laid  down  by  Mr.  Tidd?  Had  the  words,  ''and  before 
ibe  plaintiff  declared  therein,''  been  omitted,  and  the  form  given  by  the  rule 
been  followed,  there  would  have  clearly  been  a  defence.  It  is  not  sufficient, 
that  the  defendant  confesses  the  cause  of  action  merely,  he  must  confess  it  so 
that  the  Court  may  see  that  he  has  no  possible  means  of  defence]. — This  de- 
fendant has  no  possible  means  of  defence,  except  under  the  Statute  Z  8l  A  W. 
4,  and  the  proTisions  of  that  Statute  have  not  been  pursued. — [Pattesony  J. — 
I  never  knew  a  rule  for  judgment  non  obstante  veredicto^  except  where  an 
inuDaterial  issue  had  been  tried ;  now,  how  can  it  be  said  in  the  present  case, 
tint  the  question,  whether  the  plaintiff  had  sustained  greater  damages  than 
20/.  or  not,  was  an  immaterial  issue  ?] — That  is  no  defence  in  point  of  law, 
from  the  circumstances  under  which  this  plea  has  been  pleaded. 

Cur.  adv.  vult, 

Patteson,  J.,  afterwards  {January  30th),  gave  judgment. — I  have  examined 
the  plea  in  this  case,  and  think,  that  on  demurrer  it  would  be  held  a  good  plea ; 
Imt  I  have  no  doubt,  that  this  rule  for  judgment  non  obstante  veredicto  can- 
Bct  be  granted,  looking  at  the  plea  as  pleaded  under  the  order  of  a  judge  made 
before  declaration.     I  have  no  doubt,  on  referring  to  the  Statute,  but  that  a 
jadge  has  power  to  make  the  order  at  any  time,  and  that  it  may  be  made  im- 
udiately  after  the  writ  has  issued;  but  then  it  must  be  done  so  that  the  plain- 
tiff it  not  prejudiced,  and  so  as  not  to  deprive  him  of  any  costs  which  he  would 
<3^rwi8e  be  entitled  to.     Now,  in  this  case,  if  it  had  been  attempted  to  stop 
^  cause  before  declaration  by  means  of  this  order,  it  would  have  been  wrong 
lodoso;  but  here  the  money  was  paid  into  Court,  and  though  the  order  does 
^  say,  that  the  defendant  may  now  pay  into  Court,  yet  the  money  was  im- 
■^^tely  paid  in,  and  in  substance  it  was  the  same  as  if  the  money  had  been 
|«d  mto  Court  afler  declaration.     The  plaintiff  might  have  replied,  accepting 

W  Tidd.  Pr.  p.  922,  9th  edition.  (c)  6  Dowl.  P.  C.  71. 
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the  amount  so  paid  in  He  did  not  however  do  so,  but  chose  instead  to  join 
issue  on  the  question,  whether  he  had  sustainoil  greater  damages,  and  to  go 
down  to  trial ;  and  then,  aOer  a  verdict  against  him,  he  seeks  for  judgment  noa 
obttante  veredicto^  on  the  ground  that  the  plea  is  ahogether  good  for  nothing. 
At  most  it  is  only  an  irregularity,  and  in  my  opinion  the  plea  would  l^c  good 
on  demurrer.  However,  at  all  events,  a  nde  for  judgment  non  obstante  vert' 
di'eto  cannot  be  granted,  as  that  is  only  granted  in  a  very  clear  case,  and  on 
the  merits.     This  rule  must,  therefore,  be  discharged. 

Rule  dischar^red. 


Bloor  v.  Cox. 


WliereacftiiM 
it  in  fach  a 
•Ute  that  the 
pIiintifT  may 
at  KDj  time 
join  iMue, 
the  Court,  in 
granting  the 
defendant  a 
rule  niti  to 
take  out  money 
depoaitMl  in 
lieu  of  bail, 
will  make  the 
rule  a  stay  of 
proceedings. 


Jp^ITZJAMES  applied  for  the  payment  out  of  Court,  to  the  defendant, 
of  two  sums  of  money,  which  had  been  deposited  in  lieu  of  bail,  spe- 
cial bail  having  been  put  in  and  perfected.  He  submitted  that  he  was 
entitled  to  make  his  application  to  the  jurisdiction  of  the  Court  at  com- 
mon law,  and  not  under  the  Statute  7  &  8  G.  4,  c.  71.  The  cause  being  rn 
such  a  state,  that  the  plaintiff  might  join  issue  at  any  time,  it  would  be  in  the 
power  of  the  plaintiff  to  defeat  the  object  of  the  defendant,  if  the  application 
were  made  under  the  Statute.  The  third  section  of  the  Statute  requires,  that 
the  money  should  be  taken  out  before  issue  was  joined,  and  tlie  plaintiff  would, 
accordingly,  on  being  served  with  the  rule  nut,  join  issue,  and  so  prevent  the 
rule  being  made  absolute. 


Pattbson,  J. — ^If  I  grant  a  rule  ntti  under  the  Statute,  with  a  stay  of  pitr 
ceedings  in  the  mean  time,  the  object  of  the  defendant  will  be  attained. 

Rule  niii  accordingly. 


Smithers  V.  Tanner. 


In  term  time, 
a  rule  of  Court 
•hould  he 

btainedto  re- 
move the  re- 

ord  of  a  judg- 
ment in  an  in- 
ferio   «yOurt 
under  the 

aatutel9G.3, 
1.70. 


TfTANCE  moved  for  a  certiorari,  to  remove  the  record  of  a  judgment  fforo 
the  Guildhall  Court  in  the  City  of  Norwich,  under  the  Statute  19  G. 
3,  c  70.    The  only  question  was,  whether  it  was  necessary  to  have  a  rule  of 
Court,  or  whether  the  order  of  a  judge  at  chambers  was  sufficient. 

Patteson,  J. — The  practice  is  to  have  a  rule  of  Court  when  the  certiorari 

is  required  in  term  time. 

Rule  gra.ntcd. 
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TuBB  V.  Watson.  Baacwrt. 

T^HIS  was  an  action  of  assumptit,   for   goods  sold,  &c,,  and    the  writ  Where  a  cause 
of  summons  was  indorsed  for  3/.  16*.,  as  the  amount  claimed.  An  order  J^orelth*"*^ 
WIS  obtained  under  the  Statute  3  &  4  ff^  4,  c.  42,  s.  1 7,  to  try  the  cause  be-  iheriff.  under 
fore  the  sheriff.     On  the  trial,  the  plaintiff's  attorney  immediately  admitted,  4,c.42,  •.  17 
tint  he  could  not  support  some  of  the  charges,  and  the  amount  claimed  was  '^"^^^^^^^ 
thereby  reduced  to  1/.  7«.,  for  which  sum  the  plaintiff  recovered  a  verdict.        covered,  the 

Court  cannot 
interfere  to 
T^ifmas  now  applied  to  the  Court  for  Uie  purpose  of  depriving  the  plaintiff  of  defnre  the 

Itis  costs,  under  the  43  Eliz,  c.  6.     He  submitted,  that  according  to  the  spirit  ^g^  under  *' 

of  that  Act,  the  plaintiff  ought  to  be  deprived  of  his  costs ;  and  that  although  the4d£lis.  c.6. 

it  bad  been  decided  that  where  a  cause  was  tried  before  an  under-sheriflT,  under 

the  Statute  3  &  4  W.  4,  c.  42,  s.  17,  the  under-sheriff  could  not  certify  under 

the  Statute  of  Elizabeth,  to  deprive  the  plaintiff  of  his  costs  (a),  yet  that  it 

WIS  hard  on  the  defendant,  if  he  was  thereby  to  be  entirely  deprived  of  the 

benefit  of  that  Statute.     He  also  submitted  that  this  case  differed  from  Jonet 

T.  B(md  (b),  as  it  appeared  that  the  writ  was  indorsed  for  a  sum  above  40^., 

and  yet  that  the  plaintiff's  attorney  at  once  abandoned  a  large  part  of  the  items 

daiiDed. 

Patteson,  J. — If  the  defendant  had  stated  to  the  judge  who  ordered  the 
writ  of  trial,  that  although  3/.  ISs.  was  claimed, yet  in  fact  a  sum  under  40«. 
only  could  be  proved,  and  had  given  him  ground  for  believing  that  to  be  the 
&ct,  he  would  not  have  ordered  the  writ  of  trial  by  which  the  defendant  is  de- 
prived of  the  benefit  of  the  Statute  of  Elizabeth.  It  is  impossible  for  this 
Court  to  interfere;  the  Statute  of  Elizabeth  gives  the  power  to  certify  to  the 
judge  who  tries  the  cause.  I  have  not  tried  this  cause,  nor  has  the  Court, 
and  I  cannot  therefore  do  anything.  I  cannot  distinguish  this  case  from  that  of 
Jones  V.  Bond,  and  it  is  impossible  for  me  to  make  a  law  to  apply  to  the  case. 

Hule  refused* 


(a)  fTardroper    v.    Richardson,    1  (b)  1  Mur.  &  Hurl.  14. 

Ad.&  £1  75;  3  Nev.  &  Man.  839. 


Doe,  dem.  Croom  v.  Roe. 

\WARTIN  moved  for  judgment  against  the  casual  ejector.  It  was  a  country  In  a  country 

cause,  and   the  declaration  had  been  served  previous  to  Michaelmas  ti^notlce  isto 

Term,  with  notice  to  appear  in  that  term.     The  only  question  was,  whether  5fP!*'}° 

liie  rule  not  having  been  moved  for  last  term,  might  be  absolute  in  the  first  Xenn.  a  rule 

JQ^j^Q^  absolute  will 

be  granted  in 
the  first  in- 
•tance  in 
*  HUary  Term  for  judgment  against  the  casual  ejector 


hh 
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Bail  CmiTt.  Pattkson,  J. — Being  a  country  cause,  the  rule  may  be  absolute  in  the  firil 

DoK.  dem.      instance  (a). 


Crook 

V. 

Bob. 


Rule  absolute. 


(a)  See  Doe,  d.  H^iggs  ?.  Roe,  1  Will.  Woll.  &  Dav.  391. 


Doe,  dem.  Brown  v.  Roe. 


Wlien  the 
tenant  in  pot- 
■eMum  is  a 
lunatic,  m  aer- 
yice  on  hia 
daughter  only, 
is  not  sufficient 
for  a  rule  fur 
jud^ent 
againat  the 
casual  ejector. 


pRANCILLON  moved  for  judgment  against  the  casual  ejector.     The  te- 
nant in  possession  was  a  lunatic,  and  was  confined  in  a  lunatic  asyhun. 
Service  had  been  effected  on  his  daughter,  who  resided  on  the  premises,  sad 
tliere  carried  on  the  business  of  the  tenant  for  him. 

Pattbson,  J. — I  think  that  the  service  was  not  sufficient ;  the  tenant  him- 
self ought  to  have  been  served,  though  a  lunatic.  There  has  been  m&eVj% 
service  on  the  daughter,  which  is  not  sufficient. 

Rule  refused 


Doe,  dem.  Stedman  v.  Roe. 


Servioe  of  de-  ^VK) PHA M  moweA  for  judgment  against  the  casual  ejector.  The  tenant  hid 

ejwtment*on  refused  to  take  the  declaration  ;  it  was  then  immediately  served  on  and 

the  daughter  explained  to  the  tenant's  daughter  on  the  premises,  and  in  the  presence  of 

of  the  tenant  #u     #          * 

in  his  presence,  tne  tenant. 
h«ld  lufficient. 


Patteson,  J. — That  is  sufficient. 


Rule  absolute. 


OoLDiNG  and  others  v.  Creswell. 


Notice  of  an 
application  to 
discharge  the 
defendant  un« 
der  the  Small 
Debtors*  Act, 
served  on 
the  attorney  of 
the  plain  tin, 
is  not  sufficient 
to  entitle  the 
defendant  to  a 
rule  abaolute 
in  tho  first  in- 
stance. 


JTO  Y  moved  for  a  rule  to  discharge  the  defendant  out  of  custody,  under  the 
Small  Debtors^  Act,  48  G,  3,  c.  123,  he  having  been  in  custody  above 
a  year,  for  a  judgment  debt  under  20/.  Notice  of  the  intended  application  had 
been  given  to  the  person  who  was  the  attorney  for  the  plaintifls  in  the  actioo. 
He  had  accepted  it  as  their  attorney,  which  it  was  submitted  was  sufficient 
to  entitle  the  defendant  to  have  a  rule  absolute  in  the  first  instance,  under  the 
rule  of  H.  T  2  fV,  4, 1.  90  (a). 

Patteson,  J. — The  person  who  has  accepted  this  notice  is  not,  a«ler  final 
judgment,  any  longer  attorney  for  the  plaintifls.  The  rule  must,  therefore, 
be  a  rule  nisi  only  (&). 

Rule  nin  granted. 


(a)  1  Dowl.  P.  C.  195. 
(h)  See    also    Gordon  v.  Twine,    4 
Dowl.  P.  C.  560 ;  Biddulph  v.  Gray,  2 


Har.  &  Wol.  335 ;   George  v.  Fiy,  4 
Dowl.  P.  C.  273. 
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Ex  parte  Atkinson. 

¥  BAVLEV,  on  the  24th  oit  January y  moved  for  leave  to  re-admit  an  attor- 
'  ney  on  the  last  day  of  the  term.  All  the  necessary  notices  had  been 
^>en  in  Ume,  except  that  the  copy  of  the  affidavit,  required  by  the  sixth  rule 
{it  H.  T.  6  W.  4  (a)  to  be  left  with  the  clerk  of  the  chief  justice,  had  been 
omitted,  on  account  of  the  person  who  served  the  notices  not  being  aware  that 
itwu  necessary.     The  mistake  had  only  been  discovered  the  day  before. 


Patteson,  J.,  granted  the  application. 


Order  made. 


{«)  1  Har.  &  Wol.  639. 


BailQmrt 


Where  the 
copy  of  the 
aftiaavit  re- 
quired previoufl 
to  the  re« 
admission  of  an 
attorney  had 
been  by  mis- 
take omitted 
to  be  left  with 
the  chief  ios- 
tice's  clerk, 
the  party  was 
nererthelers 
allowed  to  be 
re-admitted. 


Ex  parte  King. 


WIEATON  mo\ed  to  re-admit  an  attorney,  who,  owing  to  a  mistake  arising  If  an  attomev 

from  his  illness,  had  practised  while  off  the  roll.     It  was  submitted,  that  ^hile'off*^ 

iiDder  these  circumstances,  he  might  be  admitted  without  payment  of  any  fine,  roll,  though  by 

iuhuugh  he  had  practised.  the'c^rt  win 

not  re-admit    • 
him  without 
imposing  a 


PiTTt*o.v.  J. — ^There  must  be  a  nominal  fine  imposed. 


Rule  accordingly.        ■°">'»^  ^n^- 


King  v.  Kype. 

T^HIS  was  an  action  by  an  attorney  for  his  bill  of  fees.  A  summons  having 
been  obtained  by  the  plaintiff,  after  he  commenced  the  action,  for  referring 
tiie  ImH  to  the  Master  for  taxation,  it  was  objecteil,  that  the  effect  of  the  order 
might  be  to  prejudice  the  defendant  in  his  defence  to  the  action.  Littledale, 
L  thought  it  could  not  have  that  effect,  and  made  the  order  in  the  usual  form, 
**  Upon  hearing  the  parties,  I  do  order,  &c.''  At  the  trial  before  the  under- 
sheriff,  the  only  evidence  that  the  plaintiff  produced  to  prove  the  defendant's 
liability,  was  the  order  referring  the  bill  for  taxation,  and  the  Master's  allocar 
tar.  It  was  objected,  that  that  was  not  sufficient  evidence,  and  the  under- 
sheriff  being  of  that  opinion,  nonsuited  tlie  plaintiff,  giving  him  leave  to  enter  a 
verdict  for  10/.  14«.     A  rule  niti  having  been  obtained  accordingly. 

PiaU  shewed  cause. — The  case  where  the  order  of  a  judge,  referring  an 
•ttumey'S  bill  for  taxation,  is  evidence  against  the  client,  is  where  the  client 
himself  obtains  the  order.  In  this  case  the  attorney  obtained  it,  and  the  under- 
iwifi^  therefore,  decided  properly  (a). 


Where  an  at- 
torney, who  is 
suing  nis  client 
for  his  bill, 
obtains  an 
order  to 
refer  the  bill 
for  taxation, 
that  ordf>r  is 
no  evidence 
against  the  de- 
fendant. 


(a)  Ue  T.  Jmei,  2  Caiub.  496. 
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Sail  Cnari,  GodsoH,  contrd,  submitted,  that  at  least  the  order  was  prima  facie  eu- 

denoe. 

Patteson,  J. — If  I  had  known  that  the  order  had  been  obtained  by  the 
plaintijft  I  should  not  have  granted  the  rule  nm.  The  only  ground  ou  which 
I  thought  it  was  evidence  was,  that  the  defendant  by  obtaining  the  order  ad- 
mitted his  liability,  but  that  was  not  the  case.  The  whole  question  turns  on 
whose  the  summons  was  to  refer  tlie  bill  for  taxation.  It  is  admitted  here  that  it 
was  the  plaintiff's ;  and  I  think  that  it  was  gross  fraud  to  attempt  to  make  the 
order  thereon  evidence  against  the  defendant.     The  rule  must  be  dischaiged. 

Rule  discharged. 


Booth  v.  Hardy. 

On  oioring  to  7yl3/^iS^  moved  to  Set  aside  a  notice  of  declaration,  on  the  ground  that  no 
Doti^^of  de-  ^1^^  o^  summons  had  been  served  on  the  defendant.    The  defendant's  af5- 

cUntioii,onihe  davit  swore,  he  was  never  served  with  any  writ,  but  did  not  swear  that  the  writ 

eround  that  the  .  j  y  i     .      - 

defeiMUnt  had  never  came  to  his  hands  or  to  his  knowledge.  There  was  also  an  affidavit  of 
with^c  wrh*^  one  Orton,  who  swore  that  the  writ  was  delivered  to  him,  and  that  he  told  the 
bemustBwear     person  who  Served  it  at  the  time,  that  his  name  was  Orton,  and  not  Hardy. 

pofitively 
that  the  writ 

?*h"  hl"d  Pattbson,  J. — That  will  not  do ;  these  affidavits  may  be  all  true,  and  yet 

or  knowledge.      Orton  may  afterwards  have  taken  the  writ  to  Hardy.     If  he  does  not  choosa 

to  make  the  affidavit,  that  the  writ  never  came  to  his  hands  or  knowledge,  this 

rule  cannot  be  granted. 

Rule  refused. 


Bernard  v.  Silcox. 

8eMe  where  'DETERSDORF  moved  for  a  rule  to  shew  cause  why  the  defendant 

theplaintiffhai  should  have  the  costs  of  the  day  for  not  proceeding  to  trial.     Notice  of 

!iTCTedaa)im-  <rial  had  been  given  for  a  Tuesday ,  in  the  sittings  after  Michaelmas  Term. 

termandof  a  jj^g  plaintiff's  attorney  countermanded  the  notice  so  late  on  the  Saturday 

notice  of  trial  ^         ,       .  •  ,  i     .        •  .•       i.  *j      J  *  *    *i.     j  r     i 

so  late  that  the  evenmg,  that  It  was  impossible  to  give  notice  by  next  day  s  post  to  the  defeno- 
^oUnfora**"*^  ant's  witnesses,  who  lived  more  than  forty  miles  from  London.  The  attor- 
his  witnestMi  njes  on  both  sides  had  met  in  the  course  of  Saturday  afternoon,  previous  to 
y° nuhem  TeMrL  post  time,  and  the  plaintiff's  attorney  had  then  spoken  of  the  action,  as  if  he 
ing  home,  the     intended  to  try  it.     It  was  submitted,  that  although  it  was  a  case  in  which 

Court  will  com-  ,        "^  .  .    i  .  i  •        i»  j  .i_  * 

pel  the  plaintiff  the  defendant  was  entitled  to  only  two  days  notice  oi  ;ountermand,  yet  that  as 
of  the  d**  "**'"  *'  ^^^  ^^^^  given  under  circumstances  which  prevented  the  defendant  having 
the  advantage  of  it,  this  rule  ought  to  be  granted  (a). 

Patteson,  J. — I  am  unwilling  to  depart  from  the  broad  rules  of  practice, 
but  I  think  that  here  in  effect  there  has  not  been  two  days  notice  of  counter- 
mand. 

Rule  iir>t  granted. 

{„)  See  the  rules  H.  T.  2  W.  4,  I.  61,  62;  I  Uowl.  V  i\  190. 
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BaLLEY  v.  De  ArROYAVE.  Uueet^nteneh. 

Jan,  26. 

A  SSUMPSIT  on  a  charter  party  to  recover  46/.  4$.,  for  eleven  days  deten-  Certain  run- 

tioo  of  the  schooner,  Gil  Bias,  at  Whidah^  in  Africa.    The  declaration  albwed^forun- 

aet  out  the  rharter  party,  which  contained  the  following  provision  for  the  loading  and 

ptjmeDt  of  freight.     "The  freight  to  be  paid  as  follows,  200/.  cash,  the  re-  to  commence 


r  on  her  unloading  and  right  delivery  of  the  cargo  at  London;  ninety  **"  her  arrival 

lumiiig  days  were  to  be  allowed  to  the  said  merchant,  (if  the  ship  was  not  port, she'*  be- 

naoer  dispatched)  for  unloading  and  loading  the  ship  at  Accra,  Whidah,  or  J2ctB°read'y  to 

ioj other  ports  or  places  on  the  coast  of  Africa :  to  commence  on  her  arrival  unload,  and 

ti  Accra  or  Whidtzh,  which  ever  might  be  her  first  port  of  resort,  being  in  all  edprSi^"" 

respects  ready  to  unload,  and  having  received  pratique,  and  so  continue,  ^"  *"  ^i\on 

.  *f  »■  M.  ^Q  f  ccoyer  coni" 

vhibt  to  or  at  any  other  ports  or  places  on  the  coast,  (casualties  excepted),  petisation  for  m 
ftodend  on  ter  being  finally  loaded  and  dispatched;  and  ten  days  on  demur-  fhe^days^the*' 
nge,  over  and  above  the  said  laying  days,  at  4/.  4*.  per  day."     The  declara-  declaration 
tioQ  then  alleged,  that  although  Whidak  aforesaid  was  the  first  ordered  port  of  the  f  hip  had 
resort  of  the  said  ship,  and  although  afterwards,  to  wit,  on,  &c.,  the  said  ship  received  /wa- 
ins there,  in  all  respects  ready  to  unload  her  outward  cargo  aforesaid,  and  trial  it  appear^ 
had  then  and  there  received  pratique,  whereof  the  defendant  then  and  there  ghin^nroceeded 
liad  due  notice,  yet  the  defendant,  not  regarding  his  promise,  &c.,  did  not,  nor  to  unload  im- 
voald,  within  the  said  ninety  running  days,  and  the  said  ten  days  of  demur-  "g^  aJrfval  at 

Bge,  commencing  on  the  arrival  of  the  said  ship  at  Whidah,  and  being  in  all   'he  port,  and 
1      ?  I      I         J  .   •  .  /.  •  1  1      1         1    that  there  were 

respects  ready  to  unload,  and  receiving  pratique  as  aforesaid,  unload  and  no  quarantine 
load  the  said  ship  as  aforesaid,  although  no  casualties  happened  to  prevent  '^^^"^^iV^rj^ 
the  defendant  from  so  doing ;  but  wrongfully  kept  the  said  ship  for  a  long  HM,  that  the 
time,  to  wit,  eleven  days  over  and  above  the  said  running  days,  and  days  of  Jriten"to*haTe 
demurrage,  in  the  said  charter-party  of  affreightment  mentioned.  received  praH- 

Pl<a$: — First,  Nan  assumpsit.  Secondly,  that  the  said  ship  was  not  time  she  pro-' 
reidy  to  unload  her  outward  cargo  aforesaid,  and  did  not  receive  pratique  \^^^ '°  """ 
fcralong  time  after  her  arrival  at  Whidah  aforesaid,  to  wit,  for  a  space  of 
time  equal  to  the  time  during  which  it  was  in  the  declaration  alleged  that  the  de- 
fimiant  wrongfully  kept  and  detained  the  said  ship  or  vessel,  over  and  above 
the  said  running  days,  and  days  of  demurrage  respectively.  CJonclusion  to  the 
ooantry.  Third  plea,  that  the  defendant  did  not  keep  or  detain  the  said  ship 
W9f  and  above  the  said  running  days  and  days  of  demurrage,  as  in  the  decla- 
ntioQ  alleged,  for  any  part  of  the  time  therein  mentioned  in  that  behalf. 
Conda^ion  to  the  count r}'.     Fourth  plea :  p^Lym^ni,     Issues  were  joined. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  Sittings  after 
7r«j'/y  Term,  it  was  proved  that  on  the  14th  of  August,  1833,  notice  of 
tbe  arrival  of  the  ship  at  Whidah,  was  given  to  the  defendant's  agent  there. 
^  was  then  quite  ready  to  discharge  her  cargo,  and  the  crew  were 
'^upicd  in  unloading  her  cargo  and  taking  on  board  the  goods,  from  that 
•'•ne,  until  the  4th  of  December,  when  she  was  finally  dispatched  on  her  home- 
vvd  Toyage.  Whidah  is  a  town  on  the  western  coast  oi  Africa,  belonging 
*o  a  native  chief,  and  there  was  no  British  consul  or  custom  house  there, 
^^  werp  any  quarantine  laws  enforced.  It  was  admitted,  that  by  a  settle- 
fDntofthe  freight  account,  the  plaintiff  had  been  allowed  for  the  ninety  rnn- 
^  days  and  ten  days  demurrage  ;  but  it  was  contended,  that  the  defendant 
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was  liable  to  pay  for  the  1 1 1  days  between  the  14th  of  Aw^t,  and  the  4tn 
of  December,  The  learned  judge,  upon  the  second  issue,  leA  the  jury  to  vy 
whether  the  plaintiff  was  ready  to  unload  on  the  14th  dCAu^usi^  and  whether, 
in  their  opinion,  the  ship  had  received  pratique.  The  jury  found  that  tbe 
vessel  had  been  detained  ten  days  beyond  the  ninety  days  and  ten  dayi^ 
mentioned  in  the  charter  party ;  and  gave  a  verdict  for  the  plaintiff  oo  the  lit, 
3d,  and  4^  issues,  and  a  verdict  for  the  defendant  on  the  second  issue. 

A  rule  nisi  was  obtained,  in  pursuance  of  leave  reserved  at  the  trial,  to  Nt 
aside  the  verdict  found  for  the  defendant  on  the  second  issue,  and  to  enters 
verdict  for  the  plaintiff. 

Sir  John  Campbelly  A.  G.,  and  ChanneU  shewed  cause. — Ft  clearly  appetred 
at  the  trial  that  pratique  had  not  been  allowed,  because  there  was  no  officer 
to  allow  it,  and  no  quarantine  regulations  were  enforced.  Therefore,  the  alle- 
gation in  the  declaration  was  not  proved.  Under  such  circumstances,  the 
plaintiff  ought  to  have  alleged  some  excuse  for  the  not  having  received  jprali*9M. 
Instead  of  doing  so,  the  declaration  allies  that  the  ship  had  received  pn- 
tique,  and  the  plea  having  taken  issue  upon  that  allegation,  the  defendant  if 
entitled  to  retain  his  verdict  on  the  second  issue. 

Erie  and  Wightman^  eontrd. — The  plaintiff  is  entitled  to  a  verdict  on  tlie 
second  issue.  The  jury  have  found  by  their  verdict  on  the  other  issues,  tU 
the  plaintiff  was  entitled  to  receive  payment  for  the  extra  lay  days.    The 
meaning  of  the  allegation  in  the  declaration,  *'  that  the  vessel  received  pnh 
tiqueP  is,  that  she  received  all  the  pratique  she  could  get.   It  does  not  meii 
that  the  captain  obtained  a  written  document  from  some  public  officer,  whose 
duty  it  was  to  grant  pratique^  as  is  the  custom  where  the  quarantine  laws 
are  enforced.     If  a  ship  comes  from  a  healthy  country,  she  is  allowed /?fVElfrgiif 
at  once.  In  Repertoire  De  Jurisprudence ^  par  M.  Merlin  (a),  it  appears  thtt 
one  of  the  rules  which  was  issued  in  1822,  is  **  Lee  provenancee  par  mer  M 
eont  admieee  d  libre  pratique ,  qu  aprh  que  leur  etat  eanitaire,  a  ete  reemmn, 
par  lee  autorites  ou  agene  prepoeee  d  eel  effet.^     Here  there  were  no  an* 
thorities,  who  could  acknowledge  the  healthy  state  of  the  ship.  If  the  expres- 
sion in  the  policy  had  been  "  having  pratique,^  no  objection  could  have  been 
raised ;  but  it  is  submitted,  that  under  the  circumstances  of  this  case,  the 
ship  may  be  taken  to  have  received  pratique.    She  received  it  from  the  mo- 
ment when  no  obstacle  presented  itself,  to  prevent  her  cargo  from  being  put  on 
shore.    "Having  pratique"''  amounts  to  this,  that  the  master  may  unload  the 
cargo  free  from  the  restrictions  of  the  quarantine  laws.  In  Plowd,  Com.  101,b» 
it  is  said,  *'  when  the  substance  of  the  fact,  and  the  manner  of  the  fact,  are  pot 
m  issue  together,  if  the  jury  find  the  substance  and  not  the  manner,  judgment 
shall  be  given  for  the  subtance.*'  So  here,  the  substance  of  the  fact  was  proved^ 
because  it  was  in  evidence  that  the  cargo  was  delivered  on  a  certain  day,  without 
any  obstacle. — [Liitledale,  J. — There  appears  to  have  been  contrary  findiqg«> 
because  as  the  jury  have  given  a  verdict  for  the  plaintiff  on  the  third  issn^ 
they  must  have  found  from  what  day  the  time  of  the  delivery  oomroenoed 
The  fact  of  unloading,  shewed  the  vessel  had  pratique.] — If  the  second  plet 
is  carefully  read,  it  will  be  seen  that  the  receipt  of  pratique  is  not  denied. 

(a)  Vol.  26,  page  162,  Tit.  QuaranUine,  No.  VII. 
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Lord  Dbnm  AN,  C.  J. — We  are  all  of  opinion,  that  the  meaning  of  "  receiving  Qaeei^t^Bendu 

pnUfni^  is  that  which  is  contended  for  by  the  counsel  for  the  plaintiff.  ballkt 

Although  at  the  trial  I  felt  some  doubt,  I  now  think  that  this  rule  must  be  ^^  jj-^^^^ 

nude  absolute.     The  words  must  be  taken  to  mean  that  the  vessel  shoukl  tati. 
receive  praiiquey  in  the  only  mode  in  which  she  could  receive  it. 

LnTLBDALB,  J. — I  think  that  the  ship  must  be  considered  to  have  received 
pratique  from  the  moment  she  proceeded  to  unk)ad  her  cargo. 

Williams  and  Colbru>ob,  J.'s,  concurred. 

Rule  absolute. 


L 


GiLLETT  V.  Abbott.  Jom.  12. 

pOVENANT  on  a  deed,  given  to  indemnify  the  plaintiff  against  certam  In  covenmnt  on 
charges   incurred   by  him  as  trustee  of  the  Patent  Cork  Company,  demnity,  Tpwt 
The  dedaimtion  stated,  that  heretofore  to  wit,  on  the  7th  day  of  Afarch,  ^J^^" 
18S7,  by  a  certain  indenture  made  between  the  defendant  and  certain  other  the  samepar- 
penoos  therein  named,  which  said  indenture  sealed  with  the  seal  of  the  a^Jh^atfeni 
defadaot,  and  bearing  date  a  certain  day  and  year  therein  mentioned,  to  ant  did  not  by 
wit,  Ac,  the  plaintiff  now  brings  into  Court  here ;  after  reciting,  that  by  a  put/the  rdi- 
certaiQ  other  indenture,  bearing  date  on  or  about  the  25th  day  of  March,  ^**yi^?li._ 
1836,  made  between  the  plaintiff  and  defendant,  and  certain  other  parties  Held,  that  the 
therein  named,  certain  covenants  and  provisions  were  entered  into  by  and  J^^Jjil^ 
between  the  said  parties  thereto,  for  the  establishment  and  regulation  of  the  for  the  purpone 
Lmdm  Patent  Cork  Manufactory;   and  by  virtue  whereof,  one  Jeremiah  Uom  onf, '*°'' 
Barretij  party  thereto  and  the  plaintiff,  became  the  trustees  thereof.     And  which  were  not 
tbo  reciting,  that  the  plaintiff   was  desirous  of  retiring  and  being  dis-  provineito 
ditiged  from   the  said   trusts,  and  that  the  parties  to  the  said  first  men-   a^^[^ 
tiooed  indenture  on  their  part  were  desirous,  that  the  said  defendant  and  one  in  a  deed,  the 
S.  C,  ahould  be  trustees  in  the  place  and  stead  of  the  said  plaintiff  and  the  ^hichI,^not 
nid  Jeremiah  Barrett,  and  that  the  said  Jeremiah  Barrett,  should  also  retire  contested, 
froon  the  said  trust;  and  also  that  it  had  been  agreed,  that  the  plaintiff  should  of  the  instni- 
«ler  into  such  covenants  as  are  in  the  said  first  mentioned  indenture  after  "»««*  'ecited, 

than  IS  con- 

eootained,  and  in  consideration  thereof,  should  have  such  immediate  and  other  tained  in  such 

Kicaae  and  indemnity,  as  are  thereinafter  also  contained;   and  that  the  said  '^*^'' 

tUmdant,  and  the  said  S.  C,  had  agreed  to  concur  in  the  said  arrangement, 

•ad  to  accept  the  said  trust ; — he  the  defendant  did  covenant,  promise,  and 

tgrea  to  and  with  the  plaintiff,  his  heirs,  executors,  and  administrators,  that  he 

the  defendant,  and  the  other  persons  therein  named,  their  heirs,  executors,  or 

•daiiniatrators,  some  or  one  of  them,  should  and  would  from  time  to  time,'and 

•t  til  tiroes  thereafter,  well  and  sufficiently  save  harmless  and  keep  indem-  ^ 

aified,  the  phuntiff,  hia  heirs,  executors,  and  administrators,  and  his  and  their 

otate  and  effects,  real  and  personal,  of  and  from  all  actions,  suits,  loss,  costs, 

charges,  damages,  and  expenses  whatsoever,  (except  such,  if  any,  as  might 

tberetofore  have  been  occasioned  by  the  wilful  acts,  defaults,  or  procurement 

if  the  plaiotiff ),  by  reason  of,  or  in  anywise  concerning  the  trusts  of  the 
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Quem*t  Bench,  aforesaid  deed  of  settlement^  or  other  aforesaid  deeds  or  instruments,  oi 
OiLLKTT       t^cro*  or  by  reason,  or  in  consequence  of  his  having  been  such  trustee  as  aO 
9.  The  declaration  then  alleged  the  performance  of  covenants  by  the  pi 

and  averred,  that  the  funds  of  the  company  had  been  transferred  from  th* 
of  the  plaintiff,  to  those  of  the  defendant  and  the  other  persons  menti< 
the  indenture ;  and  alleged,  as  a  breach,  that  the  plaintiff  had  been  obi 
pay  certain  sums  claimed  from  him  as  trustee  of  the  Patent  Ck)rk  Ck>m( 
aforesaid,  and  that  the  defendant  had  not  indemnified  him,  contrary,  &c 
defendant  traversed  that  the  sums  so  paid  by  the  plaintiff,  had  been  \ 
him  in  consequence  of  his  having  been  trustee  as  aforesaid  ;  and  on  tl 
verse,  issue  was  joined. 

At  the  trial  of  the  cause  before  Lord  Denman,  C.  J.,  at  the  London  < 
aller  last  Michaelmas  Term,  the  indenture  of  the  25th  of  March,  ISi. 
offered  in  evidence :  but  was  rejected  on  the  ground  that  no  proof  of  tl 
cution  had  been  given.  The  plaintiff  was  not  in  a  condition  to  prove  the 
tion ;  and  the  learned  judge  being  of  opinion  that  there  was  no  ev 
that  the  cause  of  the  loss  was  one  which  fell  within  the  provisions  of  th 
a  nonsuit  was  entered. 

Sir  /.  Campbell,  A.  G.,  applied  for  a  rule  to  set  aside  the  nonsuit, 
ground  that  the  deed  ought  to  have  been  admitted  in  evidence,  withou 
of  its  execution.  The  question  to  be  tried  was,  whether  the  plaintiff  I 
liable  to  make  the  payments  which  he  sought  to  recover,  as  trustee 
company.  The  action  was  brought  on  the  deed  of  indemnity,  and  t 
cited  the  deed  under  which  the  plaintiff's  liability  as  a  trustee  had 
The  recital  in  the  deed  which  was  proved,  made  the  other  deed  evide 
[Lord  Denman,  C.  J. — ^It  appears  that  the  former  deed  was  not  incorf 
in  the  deed  of  covenant,  and'  therefore,  in  order  to  shew  that  the  del 
was  liable  under  the  covenant  of  indemnity,  it  was  necessary  to  prove  t 
deed.  I  held  that  you  could  not  shew  this,  without  producing  that  dc 
The  existence  and  validity  of  the  former  deed  was  not  put  in  issue,  ai 
parties  to  both  deeds  being  the  same,  there  was  no  necessity  for  p 
the  execution  of  the  first  deed. — [Coleridge,  J. — You  rely  on  the  rec 
the  one  in  the  other ;  but  that  recital  only  proves  so  much  as  is  i 
That  was  the  rule  acted  on  in  Williams  v.  Sells  (a),  and  WaUon  v. 
(A),  where  non  est  factum  was  pleaded. — Lord  Denman,  C.  J. — Ai 
second  deed  did  not  recite  that  part  of  the  first,  on  which  the  plaintiff 
his  claim.] — The  reference  to  it,  and  the  recital  of  one  part,  made  the  w 
it  evidence,  without  proof  of  its  execution.  The  cases  referred  to,  can 
supported  in  principle.  Where  a  recital  in  a  deed  states,  that  a  mj 
trustee  for  certain  purposes  and  the  deed  goes  on  to  indemnify  him  j 
the  consequences  of  being  such  trustee;  the  word  trustee  there  acq' 
specific  meaning,  and  what  he  does  under  the  powers  of  the  deed  recited 
be  considered  as  done  by  him  in  that  character.  A  reference  to  tha 
is  sufficient  to  make  it  evidence,  without  proof  of  its  attestation.  Th* 
which  recited  the  former  deed  was  in  evidence,  and  as  in  the  recitnl, 
second,  the  first  deed  appears  to  be  a  valid  deed,  it  must  be  taken  t 
been  described  correctly. 

(«)  2  Camp.  519.  (6)  4  Canip.  272. 
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LiTTLBDALB,  J.«— A  man  caonot  be  appointed  a  trustee,  but  by  a  document    Qaeen^t  B.nch. 
k  writing,  and  that  writing  ought  to  be  shewn.     The  plaintiff  here  wished       Gillett 
lo  shew  It  by  reading  the  deed ;  but  I  do  not  think  that  he  was  entitled  to        .  ^- 

A.BBOTT* 

liTe  the  deed  read,  without  first  proving  its  execution.  In  my  opinion  the 
fttle  as  to  recitals,  is  properly  laid  down  in  the  cases  which  have  been  referred 
lo:  nanielj,  that  a  recital  does  not  prove  more  than  what  is  recited.  I  think, 
tkerefoce^  that  to  give  evidence  of  any  other  part  of  the  deed,  you  must  prove 
its  eiecutioii. 

WnxJABis,  J. — ^The  recital  left  it  ambiguous  whether  the  plaintiff  and 
tk  other  person  described  as  trustees,  were  not  carrying  on  this  business  as 
nqpresentatives  of  a  part  only  of  the  company.  Now  the  question  raised  was, 
whether  the  money  which  the  plaintiff  had  paid,  had,  or  had  not  been  paid  by 
aparty  liable  to  make  the  payment,  as  trustees  of  the  whole  company.  That 
bong  so,  it  was  incumbent  on  the  plaintiff  to  shew  that  he  really  possessed 
tint  character.  The  proof  adduced  did  not  establish  that  point,  for  as  I  have 
before  said,  the  recital  led  it  in  doubt.  The  whole  deed  was  therefore, 
necessarily  to  be  referred  to,  and  I  think  that  it  was  not  admissible  in  evi- 
dence, without  proof  of  its  execution . 

Gmjkridgb,  J. — The  precise  issue  here  was  the  character  in  which  the 
pUntiff  made  the  payments  he  now  seeks  to  recover  back,  whether  he  made 
them  in  any  other  character,  or  strictly  as  trustee  for  the  com[>any.  When 
it  is  stated,  that  his  liability  as  trustee  was  created  by  deed,  we  must  look  to 
lee  how,  and  to  what  extent  it  was  created.  There  is  not  sufficient  in  these 
ledlals  to  satisfy  us  on  this  point,  and  it  is  not  possible  to  have  the  deed 
fderred  to,  without  first  making  it  legal  evidence.  That  could  only  be 
done  by  proving  its  execution. 

Lord  DenmaN;  C.  J. — The  language  of  the  pleadings  was,  that  the  plaintiff 
«u  liable  as  such  trustee  as  aforesaid.  That  shews  that  we  must  refer  to 
tbe  instrument  which  conferred  on  him  that  character,  and  created  his  liabili- 
ties; but  we  could  not  refer  to  the  deed,  without  proof  of  its  execution. 
Tbe  cases  cited,  shew  that  a  recital,  if  not  contradicted,  merely  admits  so  much 
•I  is  actually  recited ;  unless,  therefore,  we  are  prepared  to  overrule  those 
we  must  refuse  this  rule. 

Rule  refused. 


The  Qu££N  Ex  parte  Fripp  v.  the  Mayor  of  Bristol.  Jan,  so. 

k  RULE  nisi  had  been  obtained  for  a  mandamus,  calling  upon  the  mayor  a  councillor 

and  alderman  of  one  of  the  wards  of  the  City  of  Bristol,  to  shew  t^ji"fe^8t^e.i 

ame  why  they  should  not  proceed  to  fill  up  a  vacancy  in  the  office  of  a  coun-  on  the  burgess 

cSor,  in  the  council  of  that  city.    It  appeared  b}*-  the  affidavits  that  one  Phip-  J^ynientTf 

Mtf  had  been  elected  a  councillor  for  one  of  the  wards,  to  hold  his  office  poorraud, 

.,   . ,  _  I  •        1       1     1  t  1  1  •  c<»rtMn  elect'  rs 

votu  hotemher,  1839;  but  that  he  had  neglected  to  pay  his  poor  rates  m    required  the 
Aic  time,  and  that  his  name  was  consequently  struck  out  of  the  burgess    ^^^l^^^,^\^\ 

new  election 
to  611  up  the  Tacancy  which  it  was  alleged  had  happened  under  5  &  6  W.  4,  c.  76,  t.  28,  and 
on  hit  refusal  to  do  so,  a  mandamus  was  applied  tor: — HrU,  that  a  mandamus  could  not  be 
granted,  but  that  the  proper  mode  of  proceeding  was  by  a  quo  voarraMo^ 
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QueenU  B'mck,  roll  (a).    An  application  was  afterwards  made  by  oerUin  electors  to  the 

The  Queen     n^jor  and  alderman  of  the  ward  in  which  he  was  eleeted,  ioibmiing  thesi 

^  port^       that  Phippard  was  no  longer  on  the  burgess  roll ;  and  they  were  requested 

r.  to  proceed  to  the  election  of  another  councillor,  as  upon  an  eztraordinarj 

^Brivto^  ^^  iracancj.  The  mayor  and  alderman  refused  to  proceed  to  an  elecUon,  upoa 
the  ground  that  they  had  not  received  any  oflSdal  notice  of  Phippar^9  dis- 
qualification from  the  council,  or  the  town  clerk  (b). 

SirF.  Pollock,  Sir  W.  W.  FoUett,  luad  Talbot  sheweA  c&we.— It  Pktpfmri 
IS  disqualified  from  continuing  to  act  as  a  councillor,  the  proper  remedy  is  to 
apply  by  quo  warranto  ;  but  a  mandamus  will  po/L  lie.  By  I  Vict,  c  78,  sec.  23, 
it  is  enacted,  ''  that  every  application  to  the  CSoort  of  King^9  Bench,  for  the 
purpose  of  calling  upon  any  person  to  shew  by  what  warrant  be  claims  to 
exercise  the  office  of  mayor,  alderman,  councillor,  or  burgess,  in  ukj  boroogiu 
shall  be  made  before  the  end  of  twelve  calendar  months,  after  the  dectionor 
the  time  when  the  person  against  whom  such  application  shall  be  directed, 
■hall  have  become  disqualified."  This  clearly  refers  to  a  proceeding  by  gw 
warranto  ;  and  in  a  case  like  the  present,  the  Statute  refers  to  no  other  mode 
of  proceeding.  The  fifty-second  section  5  &  6  ^.  4,  c.  76,  is  only  appli^ 
cable  to  cases  where  an  officer  becomes  bankrupt  or  insolvent,  or  absents  him* 
self  from  the  borough ;  in  which  case  it  is  declared  that  the  person  shall  imme- 
diately become  disqualified,  and  shall  cease  to  hold  the  office.  By  the  53d  sec- 
tion, a  party  who  acts  in  his  office  after  he  becomes  disqualified,  is  made  Usble 
to  pay  a  penalty.  In  the  present  instance,  the  disqualification  arises  on  the 
construction  which  may  be  put  upon  the  twenty-eighth  section  of  the  Statute^ 
which  enacts  "  that  no  person  being  in  holy  orders,  or  being  the  r^:uiar  ministtf 
of  any  dissenting  congregation,  shall  be  qualified  to  be  elected,  or  to  be  a  couih 
cillor  of  any  such  borough,  or  an  alderman  of  any  such  borough;  nor  shell 
any  person  be  qualified  to  be  elected,  or  to  be  a  councillor,  or  an  aldennen 
of  any  such  borough,  who  shall  not  be  entitled  to  been  the  burgess  listof  sodi 
borough."  Now  Phippard  may  be  liable  to  pay  a  penalty  under  the  53d  sec- 
tion ;  but  it  is  clear  that  the  mayor,  or  the  alderman  of  the  ward  cannot  proceed 
to  a  new  election,  under  the  circumstances  which  are  stated  in  these  aflidaTits. 
Whether  he  is  disqualified  or  not,  it  is  not  now  necessary  to  enquire ;  because 
it  is  expressly  stated  that  no  official  communication  has  been  received  from 
the  council,  that  anv  councillor  has  become  disqualified.  The  returning  officer 
would  not  be  justified  in  acting  upon  the  information  of  electors,  which  may 
not  be  true.  Until  the  person  who  is  now  de  facto  in  the  possession  of  the 
oflike,  is  first  ousted,  a  mandamus  will  not  lie,  because  there  is  no  vacancy. 
In  Rex  V.  the  Mayor  of  Winchester  (c),  a  mandamus  was  refused,  upon  the 
ground  that  a  quo  warranto  was  the  proper  remedy. 

Maule,  eontrd. — This  rule  ought  to  be  made  absolute.  The  party  oeased 
to  be  enrolled  on  the  burgess  list,  because  he  had  not  duly  paid  the  poor  rates, 
which  disqualified  him  under  sec.  9  of  the  5th  &  6th  Wm.  4,  c.  76.  Then  the 
28th  section  provides,  that  no  person  shall  be  qualified  to  be  elected,  or  to  be 
a  councillor,  who  shall  not  be  entitled  to  be  on  the  burgess  list  of  the  borough. 

(a)  See  5  &  6  W.  4,  c.  76,  s.  9.  (c)  Not  yet  reported. 

(b)  See  5  &  6  W.  4,  c.  76,  s.  52,  in 
tlie  judgment  of  Litikdale,  J.,  page  89. 
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Tberefbre  the  deAolter  ceased  to  hold  his  office,  and  it  is  now  varan  t.    The    Qii«eii'j  BencK 

iaooovenieiioe  of  requiring  a  proceeding  by  quo  warranto,  will  be  extreme,     tCquebn 

beouue  before  the  decision  of  the  Court  can  be  obtained,  the  time  when  the       ^  P^*^ 

ptrty  would  go  out  of  office  by  effluxion  of  time  will  have  arrived,  and  all  ^l^^ 

the  expenses  will  be  unnecessarily  incurred.     In  Rex  v.  the  Mayor  imd  TheMAToa  of 

Cerperaiiom  of  Oxford  («),  where  a  councillor  ceased  to  be  on  the  burgess  roll, 

tke  mayor  gave  notice  of  an  election,  and  another  person  vras  appointed  in  his 

ited;  and  this  Court  refused  to  grant  a  mandamus  to  compel  the  Corporation 

to  restore  the  councillor  who  was  first  dected  to  his  office.    The  47th  section 

5  ft  6  ^  4,  c.  6,  directs,  that  incases  of  an  extraordinary  vacancy,  the  mayor 

or  lUemian  of  the  ward,  shall  give  notice  of  a  new  election.  Now  this  is  clearly 

nefc  a  vacancy,  because  Pkippard^s  name  no  longer  appears  on  the  burgess 

jdL    In  Rex  v.  Mayor  of  Cambridge  (f)  a  mandamus  to  compel  the  election 

oft  aayor  was  granted,  although  it  appeared  that  a  mayor  had  already  been 

oadaly  elected ;  and  Lord  Manefield,  C.  J.  said, "  The  corporation  has  a  right 

to  a  new  annual  officer  every  year,  and  he  ought  to  be  duly  chosen.     The 

Coort  are  to  judge  whether  such  an  officer  be  duly  chosen  or  not."     Com. 

Dif.  Tit.  Mandamus  (A).    As  the  returning  officer  has  refused  to  proceed 

to  t  new  election,  a  proceeding  by  mandamus  is  the  only  practical  remedy 

vliidi  can  be  obtained. — [LittledaU,  J. — In  the  case  of  a  councillor  becoming 

bukrupt,  or  being  absent  from  the  borough,  the  office  is  declared  void.    In 

tliese  cases  the  returning  officer  would  be  bound  to  proceed  to  a  new  election, 

aad  a  quo  warranto  would  be  unnecessary,  but  no  provision  is  made  for  such 

t  Tscancy  as  this.] — If  the  argument  on  the  other  side  should  prevail,  a  quo 

wammto  would  be  necessary  in  all  cases  where  a  party  had  once  been  in  the 

poisessioD  of  the  office. 

Lord  DBeof  AN,  C.  J. — ^Whenever  an  office  is  full,  the  only  way  of  proceeding 
apiost  a  party  who  illegally  holds  it,  is  by  quo  warranto.  There  are  three  cases 
Mentioned  in  the  52d  section  of  the  5th  &  6th  W.  4,  c.  76,  in  which  it  is  de- 
dwed  that  the  party  shall  cease  to  hold  his  office ;  and  the  council  are  then 
nqoired  to  declare  the  office  to  be  void,  and  the  returning  officer  must  pro- 
ceed to  a  new  election.  But  no  such  mode  of  proceeding  is  pointed  out  in  a 
like  the  present,  and  it  appears  to  me  that  the  returning  officer  has  had 
of  ascertaining  the  facts  of  the  case.  The  representations  made  to  him 
■ty  be  true,  or  they  may  be  false.  Under  these  circumstances,  the  incon- 
^mnoe  which  it  is  said  will  result,  cannot  be  taken  into  account,  and  this 
rale  Dust  be  discharged. 

IiTTLBDALE,  J. — The  fifty-second  section  of  the  Statute  provides,  "  that  if 
isy  person  holding  the  office  of  mayor,  alderman,  or  councillor,  for  any  bo- 
iwgb,  shall  be  declared  bankrupt,  or  shall  apply  to  take  the  benefit  of  any 
Act  for  the  relief  of  insolvent  debtors,  or  shall  compound  by  deed  with  his 
cnditors ;  or  being  mayor,  shall  be  absent,  &c.,  then,  and  in  every  such  case, 
^  person  shall  thereupon  immediately  become  disqualified,  and  shall  cease 
^  Ud  the  office  of  such  mayor,  alderman,  or  councillor  as  aforesaid ;  and  in 
^  case  of  such  absence,  shall  be  liable  to  the  same  fine,  to  be  recovered  in 
^  sune  manner,  as  if  he  had  refused  to  accept  the  said  office ;  and  the  coun- 

W  Wni.  Wol.  fr  Dav.  125.  (/)  4  Burr.  2008. 
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Ex  parte 
Fbipp 

V. 

The  Mayor  of 
Beiitol. 


QveefCi  B«di.   cil  thereupon  shall  forthwith  declare  the  said  office  to  be  void,  and  shall  sig^ 
"'^'^^        nify  the  same  by  notice  in  writing,  under  the  hands  of  three  or  more  of  tbem. 
The  QuEEM     ^^^jg|.gjgj^gj  l,y  jhe  jown  clerk,  to  be  affixed  in  some  public  place  within  the 
borough,  and  the  said  office  shall  thereupon  become  void." 

Now  in  the  cases  which  are  here  mentioned,  the  council  have  an  opportunity 
of  inquiring  into  the  fact  of  the  disqualification  ;  but  in  the  present  case  the 
returning  officer  has  had  no  official  notification  of  any  vacancy.  It  is  true, 
that  certain  circumstances  are  stated,  upon  which  he  is  required  to  act,  bnt 
there  has  l)een  no  legal  determination  upon  the  question.  The  47  th  section 
refers  only  to  cases  of  an  extraordinary  vacancy,  but  that  means  vacancies, 
the  existence  of  which  are  recognized  by  a  pTOceeding  in  due  course  of  law. 
In  the  present  instance,  no  such  extraordinary  vacancy  has  occurred. 

Williams,  J. — It  seems  to  me  that  there  may  be  just  ground*  why  further 
time  should  be  allowed,  to  enquire  into  the  real  facts  of  this  particular  case. 
Suppose  the  name  of  the  party  was  omitted  from  the  list  for  some  corrapt 
motive.  It  does  not  follow,  as  a  matter  of  course,  that  there  may  not  be  good 
reasons  for  a  further  investigation  of  the  facts ;  and  we  must  not,  by  issuing 
a  mandamus,  enforce  the  performance  of  a  questionable  act.  It  appears  to 
me,  that  we  should  be  applying  a  remedy  inconsistent  with  the  circuin- 
etances  of  the  case,  were  we  to  make  this  rule  absolute. 

Rule  discharged  with  costs. 


of  a  churitable 
corporation, 
allowed  them, 
independently 
of  any  controul 
bv  the  officers 
or  the  pariah 
within  which 


The  Queen  v.  The  Directors  of  the  Poor  of  St.  Pancras. 

An  Act  of  Par-  ¥N  this  case,  a  mandamus  had  been  directed  to  the  defendants,  coinmaoding 
tcTroilarget^  them  to  receive  into  the  workhouse  as  casual  poor,  a  male  child,  that  had 

Dowers  granted  been  found  exposed  and  deserted  within  the  parish.  In  their  return  to  the 
tl^^gorernora  mandamus^  the  defendants  raised  the  question,  whether  the  child  had  been 
found  exposed  and  deserted  within  the  parish,  and  alleged,  that  it  had  beeo 
received  into  the  Foundling  Hospital  to  be  maintained  at  the  expense  of  thai 
institutioo.  The  Governors  of  the  hospital,  at  whose  instance  the  writ  had 
issued,  traversed  the  return,  and  the  case  came  on  for  trial,  before  CoUridge^ 
J.,  at  the  Middlesex  sittings  after  last  Term.  It  was  then  proved,  that  the 
the  premiaei  of  Foundling  Hospital  is  locally  situated  within  the  parish  of  St.  Paneras^  that 
ntionwereaitu-  it  was  founded  about  the  year  1739,  when  a  charter  was  granted  by  King 
^ed.  to  receire  Q^^^g^  i|,^  incorporating  the  founders,  that  in  the  following  session,  a  private 
•ay  other  Act  of  Parliament  (13  Geo.  2,  c.  29)  was  passed,  under  the  title  of  ''  An  Act 

]Muriah,  but  pro- 
vided, that  children  so  receired  should  not  gain  any  settlement  in  the  parish,  and  it  then  went 
en  to  enact,  that  the  premises  of  the  corporation  should  not,  at  any  future  time,  pay  higher 
rates  than  were  then  assessed  on  them  by  the  parish : — H«M,  that  the  Act  did  not,  by  these  pro- 
visions take  the  site  of  the  building  of  the  oorporaiion  out  of  the  parish,  but  that  if  a  cnild 
was  found  exposed  and  deserted  within  their  limits,  it  must  be  treated  as  so  found  within  the 
psrish. 

A  child  was  carried  in  a  oovared  basket  to  a  charitable  corporation,  and  the  baaket,  the  real 
nature  of  its  contents  bein^  carefully  concealed,  was  delivered  to  the  porter  of  the  corporation; 
and  was  fraudulently  left  with  him : — H«U,  that  this  child  was  "  exposed  and  deserted,"  and 
being  so  exposed  and  deserted  within  the  limits  of  the  psrish,  oeeame  thereby  charge- 
able to  the  parish. 

Where  the  goremori  of  an  hospitsl  make  certain  rules  as  to  the  admission  of  penons  within 
it,  if  their  aervant  is  deoeired  into  allowing  a  child  to  be  brought  within  the  walls  ofthehoapi- 
tal  in  Tiolation  of  those  rules,  his  negligence  will  not  make  the  hospital  liable  for  its  support. 
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for  Gonfinning  and  enlarging  the  powers  granted  by  his  Majesty  to  the    Ou*«>'j  Bench. 
Governors  and  Guardians  of  the  hospital,  for  the  maintenance  and  education     TheQuEEK 
c*r  exposed  and  deserted  young  children,  by  his  most  Gracious  Charter,  bear-  1 

ing  date  the  17th  day  of  Octooer,  1739;  and  to  enable  them  to  execute  the  ofthe'poorof 
good  purposes  of  the  said  Charter."  By  this  Act,  the  land  on  which  the  ^-  J^ancbas. 
hospital  was  built,  was  recognised  to  be  locally  situated  within  the  parish  of 
Sl  Paneras;  the  amount  of  rate  then  assessed  upon  the  buildings  of  the 
hospital  was  declared  to  be  the  utmost  amount  that  should  ever  become 
diargeable  in  respect  of  the  same ;  the  overseers  of  the  parish  were  pro- 
hibited from  interfering,  to  prevent  children  being  brought  to  the  hospital 
from  any  other  parish  whatever ;  but  at  the  same  time,  it  was  provided,  that 
children  brought  thither  and  received  into  the  hospital,  should  not  on  that 
acomnt  obtain  a  settlement  in  the  parish  of  St,  Pancraa.  These  were  the 
general  provisions  of  the  Act.  As  to  the  circumstances  under  which  the  ques- 
tion of  liability  now  arose,  it  was  proved,  that  there  were  certain  rules  and 
regulations  made  by  the  Governors  of  the  hospital,  on  compliance  with  which 
tkme,  children  were  received  there.  In  the  month  of  May,  1837,  at  between 
ten  and  eleven  oVlock  in  the  morning,  a  female  came  to  the  gate  of  the 
hospital,  and  gave  a  basket  into  the  hands  of  the  porter,  desiring  him  to  take 
it  to  the  secretary's  office.  The  porter  told  her  to  walk  into  the  lodge,  while 
be  called  a  boy  to  carry  it  to  the  secretary's  office,  as  he  was  not  allowed  to 
leave  the  gate  to  carry  up  parcels  or  messages  to  the  office.  He  then  went  a 
very  short  distance  from  the  lodge  to  call  the  boy,  but  while  he  was  gone, 
the  female  quitted  the  place.  On  his  return,  he  found  she  had  left  the 
basket,  which  he  observed  to  move,  and  on  opening  it,  he  found  it  to  contain 
a  mak  child.  He  ran  out  after  the  woman,  but  she  had  disappeared ;  he 
tpplied  to  the  men  on  the  coach-stand  in  front  of  the  hospital,  but  they  could 
give  him  no  intelligence  as  to  the  woman.  When  information  of  the  matter 
vas  conveyed  to  the  secretary  and  the  governors,  they  directed  the  child  to  be 
taken  to  the  parish  workhouse,  as  they  did  not  think  themselves  called  on  to 
Biiintain  it,  in  consequence  of  its  not  having  been  presented  and  received  in 
conformity  with  their  rules  and  regulations.  It  was  refused  admission  into 
tbe  woikhouse,  on  the  ground,  that  by  the  negligence  of  the  porter  at  the 
boapital,  it  had  been  received  into  that  establishment,  and  must  there  be 
naintained.  The  child  was  then  put  out  to  nurse,  at  the  expense  of  the 
boipital,  subject  to  the  question  of  liability  raised  upon  the  return  to  the  man- 
lunui.  For  the  defendants,  it  was  concluded,  that  the  hospital  had  been 
bf  the  provisions  of  the  private  Act,  taken  out  of  the  parish,  and  that  ihe 
receiving  of  children  and  their  management  had  been  vested  solely  in  the 
buids  of  the  Governors;  that  their  rights  and  powers  were  entirely  freed 
^  the  interference  of  the  parish  officers,  and  that  as  a  condition  of  being 
^  the  parish  was  exempted  from  liability  on  account  of  any  children  which 
tbe  Governors  might  think  fit  to  receive  into  their  institution  ;  that,  conse- 
<IQently,  neither  any  wilful  act  of  the  Governors,  nor  any  negligence  of  theirs 
bj  themselves  or  their  servants,  could  make  the  parish  liable  for  th^  mainfe- 
^nm  of  any  child  brought  to  the  hospital.  On  the  other  side  it  was  contended, 
^t  there  had  been  through  the  negligence  of  the  porter,  a  receiving  of  the 
dnU  by  the  Governors  of  the  hospital,  who  thereby  became  answerable  for 
^  maintenance.  The  learned  jadge,  however,  directed  the  jury,  that  under 
tbe  circumstances  of  this  case^  the  child  could  not  be  said  to  have  been 
iweiTed  into  the  hospital;  that  it  was  exposed  and  deserted  by  its  natural 
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Qu§en*i  Bench,   guardians,  that  it  was  found  so  exposed  and  deserted  within  the  limits  of  the 

The  Queen     parish,  for  that  the  provision  in  the  Act,  relating  to  the  rating  of  the  hospital 

J*.*  did  not  take  it  out  of  the  parish ;  and  that  therefore,  the  child  became  one 

of  the  Poor  of    of  the  casual  poor  of  the  parish,  and  must  be  received  into  the  workhouse. 

St.  Pancras.    ^  verdict  was  therefore  directed  for  the  Crown,  with  leave  reserved  to  the 

defendants'  counsel,  to  move  for  a  new  trial. 

Sir  W,  W.  FoUett  now  moved  accordingly. — In  the  first  place  it  is  clear, 
that  the  hospital  has,  since  the  passing  of  the  Act,  ceased  to  be  a  part  of  the 
parish.  A  child,  therefore,  found  deserted  within  its  limits,  cannot  be  said 
to  be  found  deserted  within  the  parish.  For  the  purposes  of  the  Act,  namelj, 
for  the  better  providing  for  the  maintenance  of  exposed  and  deserted  children, 
the  hospital  is  like  a  parish  in  itbelf ;  and  though  locally  situated  within  the 
parish  of  Saint  Pancras,  is  altogether  free  from  its  jurisdiction.  It  is  no 
more  connected  with  that  parish,  than  with  any  other  parish  in  the  kingdom. 
If,  therefore,  the  child  was  found  exposed  and  deserted,  it  was  found  withu 
the  limits  of  the  hospital,  and  the  hospital  funds  must  aflbrd  it  support  But 
the  case  is  still  stronger  in  favour  of  the  defendants.  The  child  here  was 
received  into  the  hospital.  The  porter  is  the  servant  and  agent  of  the 
Governors.  He  received  the  child  *  whether  he  received  it  wilfully  or  negli> 
fently,  makes  no  difference  with  respect  to  third  persons.  The  negligence 
is  a  question  between  his  employ 'irs  and  himself.  But  by  his  negligence  in 
the  discharge  of  a  duty,  with  which  his  employers  have  entrusted  him,  mnd 
in  respect  cf  which  the  defendmts  have  no  controul  over  him,  he  cannot 
throw  a  burden  upon  the  defendants.  The  persons  who  employ  and  trust 
him,  must  take  the  consequences  of  his  negligence. 

Lord  Denman,  C.  J. — ^It  appears  fo  me,  that  the  case  has  been  very  cor* 
rectly  left  to  the  jury.  This  child  must  be  received  by  the  parish  as  casual 
poor,  unless  the  parish  can  throw  the  burden  of  its  mamtenance  somewhere 
else.  In  order  to  do  that,  the  parish  should  show  a  direct  liability  in  some 
other  body  of  persons  to  maintain  the  child.  How  is  that  shown  here  ?  The 
hospital  is  part  of  the  parish — the  child  is  found  within  the  limits  of  the 
parish,  without  the  means  of  support.  The  Act  of  Parliament  only  requires 
the  hospital  to  support  the  child,  when  such  child  has  been  received  into  the  in- 
stitution. If  the  Governors  of  the  hospital  have  the  power  of  receiving  or  re« 
jecting  children,  this  child  has  not  been  so  received.  They  have  laid  down 
certain  rules,  on  compliance  with  which  alone,  they  will  receive  children  into 
the  hospital,  and  those  rules  were  not  complied  with  in  the  present  case  If 
the  woman  had  said  that  she  had  brought  the  child,  it  would  not  have  been 
received;  her  leaving  it  by  a  trick  within  the  limits  of  the  hospital, 
does  not  constitute  a  reception  of  it  by  the  hospital.  She  deserted  it,  and 
deserted  it  within  the  limits  of  the  parish,  which  is  therefore  bound  to 
maintain  it. 


LiTTLEDALE  J.—  This  child  cannot  be  considered  as  having  been  received 
by  the  hospital.  It  was  deserted  by  its  natural  guardian  withm  the  limits  of 
the  hospital,  but  it  was  not  received  there.  As  to  the  other  question^  if  the 
hospital  was  to  be  pulled  down,  the  place  on  which  it  stands  would  be  part 
of  the  parish.     It  is  a  part  of  the  parish  now,  for  I  do  not  think  that  the 
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profisioD  as  to  the  ratings  takes  it  out  of  the  parish.    Ic  both  lespecte,  there-    Quen*M  Bench, 
Um%  I  think  that  the  case  was  properly  left  to  the  jury.  j^^  Quun 

9 

Williams,  J. — I  am  entirely  of  the  same  opinion.  As  to  the  first  point,  my  of  the  pIJotoT 
answer  is,  that  there  is  no  provision  in  the  Act,  that  ti.e  hospital  is  to  be  ^-  ^-^ncras. 
thenceforth  deemed  extra  parochial.  The  provision  as  to  the  amount  of  rates 
which  it  was  to  pay,  is  a  mere  matter  of  regulation.  On  the  other  point,  it 
ieems  to  me  that  the  Act  of  Parliament  shows  that  there  must  be  some  act 
•f  tdoption,  by  which  to  mark  that  the  child  had  been  intentionally  received. 
There  is  nothing  of  the  sort  here.  The  child  was  taken  in  at  the  gate,  with- 
ODt  the  knowledge  of  the  officers  of  the  hospital,  and  against  the  regulations 
of  the  Goremors.     That  does  not  make  them  liable  to  maintain  it. 

CoLKRiDGi^  J.— It  is  clear  that  the  site  on  which  the  hospital  stands,  is 
ROt  extra  parochial.  On  the  contrary,  it  is  admitted  to  be  within  the  limits 
of  the  parish,  and  the  hospital  is  liable  to  the  payment  of  parochial  rates.  It 
WIS  so  treated  at  the  time  of  passing  the  Act,  and  therefore,  the  hospital 
oade  a  bargain  under  which  it  was  released  from  future  liability  to  pay  any 
greita*  rates  than  were  then  levied.  No  doubt  at  the  time,  the  parish  thought 
it  got  more  than  it  lost  by  the  bargain,  for  the  hospital  must  have  paid  a 
laiger  snm,  than  in  all  probability  would  have  been  obtained  from  other 
hoiUings  then  erected  on  the  same  site.  But  the  bargain  has  now  turned  out 
onfarourable  to  the  parish.  Still  it  is  impossible  to  deny,  that  the  hospital 
pajs  rates  to  the  parish.  Now  as  to  the  other  point :  the  Act  of  Parliament 
has  the  words,  "  in  case  the  Governors  of  the  said  hospital  shall  think  fit  to 
receive  the  same  child."  That  leaves  them  a  discretion,  which  they  had  exer- 
cised by  making  certain  rules  and  regulations,  as  to  the  reception  of  children. 
Those  rules  and  regulations  were  not  complied  with  in  the  present  case,  but 
the  child  was  got  within  the  limits  of  the  hospital  by  a  trick.  I  am  quite 
nliified,  that  the  child  cannot  be  said  to  have  been  received  in  any  reason- 
tUe  sense  of  the  word. 

Rule  refused  (a), 

(•)  See  Tke  King  v.  The  Directors  of  St-  Pancras,  1  Will  Wol.  &  Dav.  362. 


The  Queen  v.  Payw.  Jam.  is. 

A  MANDAMUS  issued  (a),  commanding  the  defendant,  the  treasurer  of  A  mandamut 
the  county  of  Berks,  to  deposit  with  the  Clerk  of   the  Peace,  two  {"J'Soth'^**** 
hioks  of  accounts  relating  to  his  offce  of  treasurer.     The  mandamus  was  January,  com- 
t«ted  the  30th  January,  1837.     The  return  of  the  defendant  was  in  the  defendant,  th« 

ttbwing  terms :—  S^it"'*to  te. 

**!,  William  Payn,  certify  and  return,  that  I  did  deposit  with  the  Clerk  poait  iri<h  th« 

Clerk  of  the 
Peace,  two  booira  of  accnunta,  relating  to  hia  office  of  treaaurer.    The  defendant  returned,  that 
be  had  depoaited  one  of  the  booka,  but  that  the  other  vaa  not  on  the  30th  of  January,  nor  had 
tince  that  da\r  at  anv  time  theretofore  been,  nor  then  waa  in  his  cuatodv.     The  Court  refuted 
to  make  a  tule  absolute,  which  had  been  obtained  to  take  thia  return  on  the  file,  ai  being  con* 

tOBptUOIIt* 

(a)  Sec  the  case  reported  1  Will.  WoL  k  Dav.  142L 

u  O 
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Queeu's  Bench,  of  the  Peace,  on  the  25ih  of  February,  one  of  the  books,  which  books  id  the 

The  Queen      ^''*^  mentioned,  contained  the  exact  accounts  of  the  money  received  and  paid 

_  ^'  by  me :  and  I  certify  and  return,  that  no  other  of  the  said  books  was  on  the 

Pa  \'  k 

30th  of  January t  the  time  of  the  teste  of  the  writ,  nor  has  since  that  day,  at 
any  tmie  heretofore  been,  nor  is  now  in  my  custody." 

Sir  /.  Campbell,  Attorney  General,  obtained  a  rule  calling  upon  the  de- 
fendant to  shew  cause  why  the  return  should  not  be  taken  off  the  file,  and 
why  the  defendant  should  not  pay  the  costs  of  the  application.  He  ated 
Rex  V.  The  Jusiicea  of  Leicester  (b), 

Thesiger,  with  whom  was  75iy<Mir</,Serjt.,and  T.  F,  EUu,  shewed  cauae.— 
The  prosecutor  will  contend  that  this  return  is  evasive,  and  amounts  to  a 
contempt,  but  that  is  not  the  case.  The  mandamus  commands  the  defend- 
ant to  deposit  two  books  of  accounts  with  the  clerk  of  the  peace.  There- 
turn  states  that  he  has  deposited  one  of  the  books,  but  that  no  other  of  the 
said  books  was  at  the  time  of  the  teste  of  the  writ,  nor  has  been  since  in  his 
custody.  This  is  not  a  contemptuous  return  upon  the  face  it.  Nor  can  the 
prosecutor  use  affidavits  in  support  of  the  rule,  because  the  Court  will  not 
look  beyond  the  mandamus  and  the  return.  In  Rex  v.  The  Justices  sf 
Leicester  (6),  no  affidavits  were  used.  The  writ  and  the  return  alone  were 
read,  and  the  latter  was  quashed^  and  a  peremptory  mandamus  awarded. 
(Stopped  by  the  Court.) 

The  Attorney-General,  Sir  W,  W.  Follett,  and  F.  Robinson,  eontrd.^Tkt 
King  V.  TTie  Justices  of  Leicester  {b)  is  an  authority  in  support  of  this  rule. 
There  the  Court  quashed  the  return. — [Littledale,  J.-^The  object  of  this  ap- 
plication, is  to  take  the  return  off  the  files  of  the  Court] — If  it  be  more  pro* 
per  to  quash  it,  the  Court  may  mould  the  rule  accordingly.  But  it  is  suH* 
mitted,  that  the  two  acts  are  substantially  the  same.  This  is  a  sham  return; 
the  defendant  admits  that  the  books  have  been  in  his  hands ;  he  does  not 
deny  that  he  had  them  at  the  time  he  was  required  to  deliver  them  up,  but 
merely  states  that  they  were  not  in  his  possession  when  the  mandamus  is- 
sued.— [Coleridge,  J. — Might  you  not  have  so  shaped  your  writ  as  not  toke 
confined  in  respect  of  time?  Lord  Denman,  C.  J. — This  case  resembles 
Rex  V.  Round  (c),  where  Mr.  J.  Patteson  adverts  to  the  arguments  of  the 
party  having  possession  of  the  books  between  the  time  of  the  demand  and  the 
teste  of  the  mandamus.] — This  return  amounts  to  a  refusal  to  obey  an  order 
of  the  Court — [Lord  Denman,  C.  J. — We  do  not  say  the  return  is  good. 
The  case  might  be  different  if  the  defendant  were  an  officer  of  this  Court;  sit 
present  the  matter  is  placed  in  a  course  of  legal  decision.]— •The  question  is 
if  the  process  of  the  Court  may  be  evaded,  by  giving  up  the  custody  of  the 
thing  which  the  party  is  required  to  produce.  This  return  is  also  bad  for 
uncertainty,  according  to  the  doctrine  laid  down  in  Bae,  Abr. "  Mandamus,"!. 
"  As  every  mandamus  issues  upon  a  supposal  of  some  breach  and  disobe- 
dience of  the  law,  or  neglect  of  the  party's  duty  to  whom  it  is  directed,  the 
return  thereto  must  be  certain  in  every  respect ;  and  therefore,  it  is  said  not 

(6)  4  B  &  Cress.  896.  (c)  4  Add.  &  Elf.  139;  i  Har.  ft 

Well.  546,  S.  C. 
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to  be  sufficient  to  offer  such  matter  as  the  party  may  falsify  in  an  action,  Qn^m's  Bmch, 

but  also  such  matter  must  be  alleged;  that  the  Court  may  be  able  to  jud^e  The  Qceen 
of  It,  and  determine  whether  the  party's  conduct  be  agreeable  to  law  or  not."'         p  "• 
The  King  t.  RobinMon  {d)  is  also  in  point. 

Lord  Denman,  C.  J. — We  may  have  been  somewhat  rash  in  granting  this 
rale,  but  there  is  no  ground  for  making  it  absolute. 

LiTTLEDALS,  J. — I  do  not  Say  this  return  is  good.     The  prosecutor  may 
move  for  a  fresh  mandamus. 

Williams  and  Coleridge  J/s.  concurred. 

Rule  discharged  without  costs. 

(<0  8  Mod.  336. 


DuNCOMBE,  Esq.,  M.  P.,  v.  Daniel,  Esq.  Jan.  13. 

f  IBEL — The  defendant  pleaded  not  guilty,  and  also  several  picas  of  justi-  mere  a  can. 

fication.     It  was  proved,  at  the  trial  before  Lord  Denman,  C.  J.  at  the  ^'^**'  ^"^l  |^« 

*  ^  '  ,  reprpztentation 

Middlesex  Sxiim^,  after  last  Term,  that  the  plaintiff  had  become  a  candidate  of  a  borough, 

tc  represent  the  borough  of  Finebitry  in  Parliament  ;  and  that  he  had  ad-  address  to  the 

dressed  a  circular  letter  to  the  electors  of  the  borough,  of  whom  the  de-  electors,  asking 

fondant  was  one,  asking  for  their  suflragcs.     That  the  first  publication  com-  ^es,  and  claim- 

phined  of,  was  written,  as  an  answer  to  the  plaintiflTs  circular;  and  the  se-  »nMo^^afit  ^ 

^lod,  in  consequence  of  the  manner  in  which  the  defendant  had  been  treated  son  to  repre- 

it  ihe  hustings,  by  the  plaintiff  and  his  friends,  when  the  defendant  was  Jtrfiamwltr 

endeavouring  to  compel  the  plaintiff  to  answer  certain  matters  set  forth  in  the  a"d  an  elector 

Vttwer  which  he  had  published  to  the  plaintifTs  circular.      Both  the  publica-  published  in  a 

tioos  contained  matter  relating  to  the  private  conduct  of  the  plaintiff,  and  ?ft7*^*''dd *^° 

imputed  to  him  fraudulent  behaviour  in  certain  money  transactions :  and  mis-  sed  to  the  can- 

conduct  with  regard  to  certain  statements  put  Iwfore  the  Vice  Chancellor,  on  f,I,*in' answer 

t  motion  to  obtain  an  injunction  to  stay  proceedings  on  a  judgment,  which  a  ^  the  circular, 

creditor  had  obtained  against  him.     The  defendant's  counsel  contended,  that  in  consequence* 

it  ought,  under  these  circumstances,  to  be  left  to  the  jury  to  say,  whether  the  ^'^^HV'^u'*! 

publications  were  bond  fide  ;  and  if  they  were  found   to  be  so,  then,  that  received  fmm 

under  the  plea  of  not  guilty,  the  defendant  was  entitled  to  a  verdict,  on  the  on  the"dav*of 

ground  that  the  publications  being  made  by  an  elector  to  his  brother  elec-  nomination  at 

ton,  respecting  the  conduct  of  a  candidate  who  was  then  seeking  to  obtain  and  both "et- 

their  suflrases,  must  be  treated  as  privile*jed.    Lord  Denman,  however,  refused  \^^^  contained 

to  direct  the  jury  to  nnd  a  verdict  for  the  defendant,  on  that  ground ;  and  left  the  private 

the  jury  to  say,  whether  ihey  tiiought  the  justifications  had  been  in  fact  cand^da^te?—  * 

Bade  out.     A  verdict  was  returned  for  the  plaintiff— damages,  100/.  W^W.  in  an  ac- 
tion for  libel, 
brought  by  the 

Sir  W.  W,  FoUeti  now  moved  for  a  rule,  to  shew  cause  why  a  new  trial  candidate,  that 

,-  .,..  ...^  the  circum- 

SMuM  not  be  granted,  on  the  ground  of  a  misdirection  on  this  pomt. — Even  stances  under 

en  the  plea  of  not  guilty,  the  publication  was  justified,  considering  the  posi-  J^rs  were  pub^ 

txn  of  the  parties,  and  the  time  when  the  publication  took  place.     It  was  a  lished,  did  not 

privileged  communication,  being  a  bond  fide  statement,  made  by  one  elector  privileged  com- 

municationt. 
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QueerCt  Bench,  to  the  rest  of  the  constituency.     All  the  parties  were  interested  in  the  eleo- 

DuNcuMBK     ^'^"  which  was  then  going  on  ;   the  plaintiff  was  a  candidate  ;   he  submitted 

V-  his  pretensions  to  the  electors,  and  therefore  gave  them  a  right  to  examine 

Daniel  o  ^ 

into  his  character  and  conduct  He  asked  them  to  declare  him  entitled  to  the 
honour  of  being  their  representative ;  and  they  were  entitled  to  see  whether  he 
was  deserving  of  that  honour.  This  was  clearly  the  right  of  all  the  elector*, 
and  it  was  the  right  of  each  individual  elector.  Each  of  the  electcnv  mi^ 
inform  his  brother  electors  of  any  matter  relating  to  a  subject  in  which  th^ 
all  had  a  common  interest,  provided  that  the  statement  was  made  b&nd  Jide, 
and  that  was  a  question  for  the  jury. — [Lord  Denman,  C.  J. — ^How  may  this 
supposed  right  of  privileged  publication  be  exercised?] — ^As  it  was  hera^ 
by  sending  the  communication  to  a  newspaper. — [^Coleridge^  J. — Then  joa 
must  contend  for  a  right  of  publication  to  all  the  world,  for  the  newspaper! 
are  not  read  by  the  electors  of  Finahury  alone.] — If  the  publication  cannot 
be  made  to  the  electors,  without  all  the  world  becoming  acquainted  with  it, 
then  the  publication  to  all  tlie  world  may  be  justified  on  the  ground  of 
necessity.  Try  this  question  in  this  manner.  The  elector  has* a  right  bimd 
fidcy  to  publish  to  his  brother  electors  matter  relating  to  the  conduct  and  cha- 
racter of  the  candidate.  Would  he  not  have  a  right  to  go  on  the  hustings 
and  make  the  statement  ?  Yet  that  would  in  effect  be  a  publication  to  all 
the  world ;  for  (here  are  no  means  of  preventing  non-electors  from  being 
present.  He  would  clearly  have  a  right  to  send  a  letter  to  each  individiul 
elector.  He  would  have  a  right  to  print  a  placard  and  circulate  it  in  the 
borough.  Then  may  he  not  publish  it  in  the  newspapers?  This  case  roaj 
come  within  the  rule  adopted  in  (he  cases  where  a  privileged  communicatioD  htt 
been  made  in  the  presence  of  a  third  party.  Toogood  v.  Spy:  ing  (a)  decided 
that  a  charge  brought  by  A.  against  B.  in  the  presence  of  a  thLxJ  person,  was 
privileged,  if  done  honestly  and  bond  fide  ;  and  that  the  circumstance  of  its 
being  stated  in  the  presence  of  a  third  person,  did  not  of  itself  make  it 
unauthorised,  but  that  it  was  a  question  to  be  led  to  the  jury  to  determina 
from  the  circumstances,  whether  A.  acted  bond  fide,  or  was  influenced  by 
malicious  motives.  The  question  of  bond  fidee,  ought  to  have  been  left  to 
the  jury  in  this  case.  There  are  many  cases  in  which  parties  making  publi- 
cations solely  for  their  private  advantage,  have  been  held  to  be  protected,  if 
they  have  acted  bond  fide.  Delaney  v.  Jones  (hi),  and  StoikUy  v.  Clewumi 
(c).  All  these  cases  shew,  that  where  the  parties  have  an  interest  in  the 
subject,  they  are  protected  in  publishing  bond  fide  statements,  which,  but  ibr 
such  circumstances,  would  be  libellous. 

Lord  Denman,  C.  J. — It  does  not  appear  to  us,  that  on  this  point  (iQ  there 
should  be  any  rule,  for  however  large  may  be  the  privileges  of  electors^  it 
would  be  extravagant  to  suppose,  that  they  can  justify  the  ^mblication  to  aH 
the  world  of  facts  injurious  to  the  character  of  any  person  who  happens  t» 
stand  in  the  situation  of  a  candidate. 

LiTTLBDALE,  WiLLiAMS,  and  CoLERiDGE,  J.'s,  Concurred. 

Rule  refused 

(<i)  I  Cro-i.  Mec.  &  R.  181 ;  4  Tyr.         (c)  4  Binff.  162. 
582.  {d)   A  rule  was  granted  on  otbr 

{b)  4  Esp.  191.  points. 


i 
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Carpenter  v.  Brigos  Qiuerc»  B-n^. 

Jan.  31. 

A  RULE  niH  was  obtained,  calling  upon  the  plaintiff  to  shew  cause  yrhy  a      a  plea  that 

judge^a  order  to  strike  out  a  plea  of  non  assumpsit,  should  not  be  set  *  g">i»^an5«« 
lade.   The  actioo  was  brought  on  a  guarantee,  given  by  the  defendaiit,  in  con-  writing,  may 
lidentioD  of  the  plaintiff's  having  accepted  certain  bills  of  exchange,  for  one  Jl^  ^  ^. 
lisrtm.    The  defendant  pleaded,  First,  non  assumpsit ;  secondly ^  that  there  ««fn]w^- 
was  DO  agreement  in  writing  to  satisfy  the  Statute  of  Frauds.    On  a  sum- 
Booiat  chambers,  the  learned  judge  refused  to  allow  both  pleas,  but  required 
the  defendant  to  select  one  of  them ;  and  accordingly,  the  plea  of  non  assump- 
tU  was  Btmck  out 

Sir/oAn  CampbeU  A.G.,  shewed  cause,  and  contended  that  both  pleas 


flkiiekursi,  id  support  of  the  rule. — It  is  not  clearly  decided  that  the  ob* 
jectioD  raised  by  the  second  plea,  can  be  taken  under  non  assumpsit ;  and 
tins  are  decisions  to  shew  that  it  cannot  (a). — [Lord  Denman,  C.  J. — My 
new  of  the  matter  has  been,  that  if  there  is  no  undertaking  in  writing,  there 
ii  DO  coolract,  and  the  plea  of  non  assumpsit  denies  the  contract.] — There 
are  two  questions  to  be  raised;  first,  whether  the  g^rantee  was  in  writing, 
aad  eecoodly,  whether  the  plaintiff  accepted  the  guarantee  (6),  and  as 
RMw  of  the  judges  have  entertained  doubts  upon  this  subject,  this  application 
ongbt  to  be  granted. 

bird  Dbnm AN,  C.  J. — ^We  think  there  should  be  an  understanding  between 
tlie  parties,  that  the  defendant  should  be  at  liberty  to  raise  these  questions  at 
tlie  trial.    If  no  agreement  is  made,  tiie  rule  must  be  absolute. 

LiTTLEDALB  and  Williams,  J.'s.,  concurred 

After  some  discussion  between  the  counsel,  the  rule  was  made  absolute  (c). 

(fl)  Bamett  ▼    Glostop,   i  Hojges  (c)  Sen  Morgan  v.  Ruddock^  1  Har 

9i  &  Wul.  505 ;  Smith  v.  Dixon,  1  Har.  & 

(h)  The  flecoDd  question  would  an'se  Wul.  668 ;  Shearwood  v.  //iay,  2  Har.  & 

ndcr  the  plea  of  non  tusumpsitt  »ee  Wol.    249 ;    fFillit  v.  Langridge^  Id. 

.If«z(ey  V.  TinJ^fer,  1  Gale,  13.    In  that  2'0;    Johnson  v.  Dodgson,  2   M.  & 

cue,  i  plea  that  the  guarantee  was  not  Wels.  657 ;   and  Robinson  v.  Rotand^ 

ii  writiDg,  appeared  on  the  record,  w:th  ante,  74. 
Mt  suMmpsiL 

Young  v.  Rish worth,  •^<»»».  7. 

A  RULE  nisi  had  been  obtained,  calling  on  the  plaintiff  toshew  cause  why  A  ctuie  was 
he  should  not  give  security  for  costs,  under  the  following  circumstances.  *^^^|  ^7^)6^ 

^^pn'fi^  Atsif  es 
in  1836,  but  the  defendant  haring  pleaded  a  fresh  plea,  the  notice  ot  trial  was  countermanded. 
The  plea  was  demurred  to,  and  set  down  for  arfrument,  and  on  the  22d  December,  the  plaintiff  was 
discharged  under  the  InsoWent  Act.  The  defendant  took  steps  to  obtain  security  for  costs,  in 
Aprii,  1837,  and  subsequently  made  an  application  to  the  Court,  but  did  not  swear  to  merite  >* 
HeM,  that  the  defendant  wss  not  entitled  to  obtain  security  for  his  costs. 
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Qm^em't  Bench.  The  action  was  commenced  on  the  26th  January,  1836,  and  issue  having 
YouNo'        ^^^^  joined,  notice  of  trial  was  given  by  the  plaintiff  for  the  Spnng  Assises 
«•  for  Kinfftton,  held  on  the  28th  March.     Two  days  before  the  commissioD 

day,  the  defendant  pleaded  a  fresh  plea  in  pursuance  of  leave  given,  and  (he 
plaint' T  thereupon  countermanded  his  notice  of  trial.  The  plamtiff  demur- 
red to  the  plea,  and  the  defendant  joined  in  demurrer  on  the  17th  May.  On 
the  1st  October,  the  plaintiff  petitioned  the  Court  of  Insolvent  Debtors  to  be 
discharged,  and  obtained  his  discharge  on  the  22d  December,  1886.  On 
the  25th  April,  1837,  a  summons  was  taken  out,  requiring  the  plaintiff  to 
give  security  for  costs,  which  summons  was  dismissed  by  a  Judge.  On  the 
26th  October,  a  demand  of  security  for  costs  was  made  upon  the  plaintil^ 
and  a  notice  of  this  motion  was  afterwards  given.  It  appeared  that  the  de- 
murrer would  stand  about  the  9th  for  argument,  in  the  special  paper  for  thii 
Term.  The  defendant  did  not  make  an  affidavit  of  merits,  but  the  plaintif 
alleged  his  belief  that  the  defendant  had  no  merits. 

Creetwell  and  Knovcles  shewed  cause. — Security  for  costs  can  be  required, 
only  where  the  defendant  makes  an  affidavit  of  merits.      The  fact  of  the 
plaintiff  being  an  insolvent,  affords  no  ground  for  this  application,  for  if  he 
fails  in  the  action,  he  will  be  personally  liable  for  all  the  consequences.    Id 
Morgan  v.  Evans  (a)  the  Court  of  Common  Pleas  refused  to  require  the 
plaintiff  to  give  security  for  costs,  although  it  was  sworn  that  he  was  ioflol- 
vent,  and  that  the  action  was  brought  in  his  name,  for  the  t)enefit  of  /.  A 
who  was  alone  beneficially  interested  in  the  result.     It  is  true,  that  in  Btsr    _. 
ford  V.  Knight  (b),  where  the  plaintiff  was  discharged  under  the  Insolfeot    | 
Act  after  issue  joined,  and  before  notice  of  trial  given,  the  Court  stayed  the    % 
proceedings  until  the  assignee,  or  some  creditor  of  the  plaintiff,  should  give    ::; 
security  for  costs.    But  in  that  case  it  was  clear,  that  the  plaintiff  sued  as  the 
mere  agent  of  his   assignees.     And,  moreover,  the  insolvency  had  taken 
place  before  notice  of  trial  was  given,  and  the  defendant  made  an  affidavit  of 
merits.     It  is  also  an  answer  to  this  application,  that  the  defendant  hasbMl 
guilty  of  unnecessary  delay  ;  had  it  not  been  for  his  delay,  the  trial  would 
have  taken  place  in  March,  1836.     Since  that  time  he  has  omitted,  for  a  kng 
period,  to  take  any  step,  and  this  application  is  therefore  made  too  late. 

Sir  W,  W.  FoUett,  contrd. — This  is  not  an  application  to  the  indulgence 
of  the  Court :  the  defendant  claims  relief  in  accordance  with  the  ordinary 
practice  in  similar  cases.      The  plaintiff  relies  on  two  grounds  ;   First,  that 
the  Court  will  not  grant  security  for  costs  in  a  case  of  insolvency ;  Secondly, 
that  the  defendant  is  too  late  in  his  application.     The  defendant  is  not  bound 
to  make  any  affidavit  of  merits.     As  soon  as  the  plaintiff  became  insolvent 
his  condition  ^as  altered;  he  ceased  to  have  any  interest  in  this  actkm,  and 
his  debt  instantly  vested  in  his  assignees.    Heaford  v.  Knight  (Jti)  is  in  points 
There  the  proceedings  were  stayed  until  the  assignee  or  some  creditor  shoulil 
give  security  for  costs.     The  Court  will  compel  security  for  costs  when  • 
bankrupt,  either  certificated  or  uncertificated,  brings  an  action  for  the  benefit 
of  his  assignees,  WeU  v.  Ward  (c).     The  rule  with  legard  to  delay  is,  that 

(«)  7  Moore,  344 ;  Tidd's  Prac.  9th         (b)  2  B  &  Ct.  !]79. 
edit.  536.  (c)  7  Term  R.  29a 
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RisuvroaTB. 


DC  Step  must  have  been  taken  subsequently  to  the  net  which  is  made  the    Qusen*s  Bench. 
ground  of  the  application  to  the  Court.     In  the  present  case,  nothing  has         Youiro 
been  done  by  the  defendant,  with  the  exception  of  the  demand  for  costs,  and 
the  notice  of  this  motion. 

Lord  DsMXAN,  C.  J. — ^There  is  no  ground  for  making  this  rule  absolute. 

LrrTLBDALB,  J.— The  defendant  has  been  guilty  of  too  great  a  delay  to 
litTe  any  claim  to  make  this  rule  absolute. 


Williams,  J.,  and  Colbridcb,  J.,  concuirerl 


Rule  discharged  (d). 


(</)See  Snow  r.  Townsend^  6  Taunt.       C.  74;  Maton  v.  Polhill,  1  Cr.  &  Mcc. 

1^; 


123;  Bttkkam  v.  Knight,  4  Hiiig.  N.      G20. 


The  Queen  v.  The  Wardens,  Overseers,  and  Inhabitants 

of  St.  Saviour's.  Southwark. 


Jan.  29. 


MANDAMUS.     The  writ  recited,  that,  by  an  Act  of  22  &  23  Car,  2,  inti-   1.  Where  a 

tuled  "  An  Act  for  making  the  manor  of  Paris  G/irc/^n  a  parish,  and  to  mandamus  it 
emble  the  parishioners  of  Sl  Saviour'^s,  Southwark^  to  raise  a  maintenance,   "^^  frirolout 
forministers  and  repairs  of  their  church ;"  it  was  recited,  that  James  Int,  by   it.  it  must  be 
kis  letters  patent,  granted  the  rectory  and  parsonage   impropriate  of  the   *'^g"edi  upon 
pirish  church  of  St.  Saviour  s,  Southwark,  to  certain  persons  and  their  heirs  and  not  upon  a 
ia  trust,  for  the  wardens  of  the  said  parish  church  and  iheir  succestors,  en-  caiwe  why^the 
joining  them,  out  of  the  revenue  thereof,  to  find  and  maintain  two  preaching  return  should 
duplains,  and  a  schoolmaster  and  usher,  for  the  free  grammar  school,  and  to  "\  By^  ^ 
repair  their  parish  church,  and  to  pay  their  chaplains  60/.  per  annum,  and   ^^  //.  8,  th« 
iktjf  schoolmaster  and  usher  30/.  per  annum  ;   but  because  the  said  parish  st,  Sanom'i 
dmrch  was  a  very  great  church,  and  very  chargeable  to  be  maintained  in  due  ^'o^cta^ 
reparation,  and  because  the  revenue  of  the  said  rectory  did  not  amount  to  nua  ly,  sii  or 
tbofe  100/.,  communibus  annis,  by  .••eason  whereof  the   same  would  not  form  a  corpora- 
extend  to  repair  the  said  church,  and  to  allow  any  reasonable  maintenance  to  ^i*^";  •^«^»^* 
the  said  chaplams  :  for  redress  thereof,  it  was  (amongst  other  thmgs)  enact-  ters  patent, 

granted  to  this 
corporation, 
the  rectory  of  St.  Siriou.^gf  enjoining  them   from   the  revenues    thereof  to  maintain  two 
chaplains,  a  school-master  and  usher,  and  to  repair  the  parish  church ;  and  flie  wardens  core- 
Dsoted  for  thrmselres.  their  heirs  and  assifms,  to  maintain  the  chaplains,  and  pay  other  charges. 
The  S2  &  23  Car.  2,  discharged  the  parishioners  from  payment  of  ail  tithes,  and  made  it  law- 
ful for  the  overseers  and  churchwardens,  and  six  or  more  of  such  parishioners  an  had  hom<*the 
office  of  churchwarden  or  orerseer,  to  levy  a  rate  for  the  payment  of  the  abore  salaries.     The 
56  G.  3,  c.  4.  after  repealing  this  act  as  to  the  amount  to  be  raised  by  rate,  enacted.  That  it 
should  and  might  be  lawful  tor  the  wardens,  overseers  of  the  poor,  and  other  inhabitants,  to  make 
a  rate  for  the  payment  of  the  increased  salaries  to  the  chaplains,  and  the  residue  to  be  applied 
to  the  repairs  of  the  church.     A  mandamus  having  issued  to  the  churchwardens,  overseers, 
and  other  inhahitantt  of  «S/.  Saviour's,  commanding  them  to  mal<e  a  rate  for  the  payment  of  the 
stipends  and  the  repair  of  the  church,  two  returns  were  made :  the  first  return,  by  the  wardens, 
stated,  that  the  writ  was  misdirected,  as  the  wardens,  overs«^ers,  and  six  of  the  inhabitants  who 
had  served  these  offices,  alone  possessed  the  power  of  makins  u  rate,  which  power  was  discretion- 
vrr,  and  that  they  therefore  had  refused  to  make  the  rate.   The  other  return  was  made  by  certain 
innabitants,  and  stated  that  the  salaries  and  the  repairs  of  the  church  were  to  be  paid  from  the 
revenues  of  the  rectory,  which  were  sufficient  for  tnat  purpose  and  were  primarily  liable ;  thx4 
a  rate  could  only  be  made  in  aid  of  that  primary  liability : — ileld.Jirst,  that  the  mandamus  was 
properly  directed.    Secondly,  that  the  chaplains,  Sec.  were  entitled  to  be  paid  out  of  a  ral«,  with- 
out reference  to  any  funds  that  might  be  m  the  hands  of  the  wardens,  and  the  Court  quMhed 
the  returm,  and  ordered  a  peremptory  mandimiu  to  issue. 
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Qus0t*s  B<fnch.  ed  tha..  all  the  inhabitants  of  the  saine  parish,  and  all  the  roeasuages,  kndi^ 
&c.  should  be  for  ever  thereafter  acquitted,  exonerated,  and  diacbarged  Ihsi 
V.  all  pajrment  of  any  tithes  or  tenths.     And  it  was  further  eoacted,  that  io  cob- 

^*  ^of***'"*  sideration  thereof,  it  should  be  lawful  for  the  churchwardens,  for  the  tins 
Sr.SATioua'i,   being,  of  the  said  parish,  and  the  overseers  of  the  poor  of  the  said  parish,  or 
UTUWABK.    ^1^^  greater  number  of  them,  giving  notice  unto,  or  calling  together  six  or  moie 
of  such  inhabitants,  as  had  within  the  space  of  seven  jaara  then  last  put 
borne  the  same  office  therein,  to  assemble  themselves  y^nAj  and  make  sod 
settle  a  tax,  rate,  or  assessment,  not  exceeding  the  sum  of  960L  in  aoj  one 
year,  to  be  set  upon  all  the  parishioners  of  the  said  parish,  and  npon  all  Ik 
occupiers  of  houses,  &c.    And  that  the  wardens  of  the  said  pariah  diaitk  of 
Si,  Saviour's  and  their  successors,  should,  by  equal  quarterly  payments,  pij 
yearly  for  ever  unto  each  of  the  said  two  chaplains  thereof,  the  yearly  sumof 
100/.,  and  to  the  schoolmaster  and  usher  aforesaid,  the  yearly  sumof  9N 
which  said  several  sums  so  to  be  paid  to  the  said  chaplains,  schoolmaster,  ami  i 
usher  respectively,  should  be  in  lieu  of  all  monies  to  them  respectively  pij-  : 
able  by  virtue  of  the  said  letters  patent ;  and  all  the  residue  of  the  monies  w 
to  be  raised,  should  be  applied  and  disposed  of  towards  the  repairs  of  the  lud 
parish  church  of  Si.  Saviour  9,  and  other  matters  concerning  the  adouBli* 
tration  of  the  said  church  affairs,  in  such  manner  as  the  said  wardens  of  the 
said  parish  church  for  the  time  being,  should  conceive  meet      The  writ  than 
stated,  that  by  56  Geo,  3  (local),  c.  4,  intituled  An  Act  to  enlai^e  the  powi 
of  an  Act  of  22d  &  23d  Car.  2,  it  was  enacted,  that  so  much  <^  the  nil 
Act  as  respected  the  amount  of  the  sum  to  be  raised  by  rate,  ahonld  be  le* 
pealed ;  and  it  was  further  enacted,  that,  for  the  purposes  of  the  same  Act,  t  \ 
should  and  might  be  lawful  to  and  for  the  wardens,  overseers  of  the  poor    | 
and  other  inhabitants  of  the  said  parish,  in  Vestry  assembled,  and  they  weif   \ 
thereby  empowered,  yearly  and  every  year,  to  make  or  cause  to  be  made  la   ] 
assessment,  not  exceeding  the  sum  of  Is,  in  the  pound  in  each  year,  upontho   l 
occupiers  r  f  houses,  &c.  in  the  said  parish ;  and  that  the  said  wardens  sad   ; 
their  successors  should,  from  the  sums  so  collected,  by  equal  quarteriy  jjfp    ; 
ments,  pay  yearly  for  ever  unto  each  of  the  said  two  chaplains,  the  yearly  sob    : 
of  300/.,  and  unto  the  schoolmaster  and  usher  aforesaid,  the  yearly  sum  of    : 
80/.,  which  should  be  in  lieu  of  all  monies  to  them  respectively  payable  bj 
virtue  of  the  said  letters  patent ;   and  all  the  residue  of  the  monies  so  to  be 
raised  as  aforesaid,  should  from  time  to  time  be  applied  towards  the  repsn 
of  the  said  parish  church  of  St.  Saviour'i,  and  other  matters  concerning  thesd- 
ministrution  of  the  same  church  affairs,  in  stich  manner  as  the  said  wardens 
should  conceive  proper.     The  writ  then  stated,  that  the  salaries  of  the  chap- 
lains, &c.  were  due,  and  that  the  church  was  dilapidated  ;   that  applications 
for  the  payment  of  the  salaries  had  been  made  to  the  churchwardens,  and  bad 
been  refused  by  them  ;  and  that  the  churchwardens,  overseers,  and  inhabit- 
ants of  the  parish  had  been  applied  to,  to   make  a  rate  for  the  purposes 
aforesaid,  and  that  they  had  neglected  and  refused  to  make  such  rat«.     The 
writ  then  commanded  the  churchwardens,  overseers  of  the  poor,  and  inhabit- 
ants of  the  parish  of  St,  Saviour^s,  and  every  of  them,  to  call  a  vestry,  and 
make  a  sufficient  rate  for  the  purposes  aforesaid,  in  pursuance  of  22  A  23 
Car,  2,  and  56  Geo,  3. 

To  this  writ,  two  returns  were  made ;    one  by  the  wardens  and  over- 
seers under  the  corporation  scal^^  and  six  of  the  inhabitants ;  the  other, 
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f  Lfik0  Embiedan0,  Emanuel  Cooper,  Samuel  Nash,  William  Belch,  (hunftBemek, 
id  Alfred  Roelmg,  five  of  the  inhabitants  of  Si.  Saviour* e.  The  first  return  j^  Qubin 
ated,  that  by  the  32  i7.  8,  it  was  enacted,  that  the  parishioners  of  Si, 
avioKf'e  should  dect  six  or  four  persons  to  be  churchwardens,  and  to  form 
corporatioD.  The  retom  then  admitted,  that  the  salaries  of  the  chaplains, 
rhoolmaster,  and  ushers  were  still  due  and  owing,  and  that  the  church  was 
Uapidated.  It  thflo  slated,  that  the  wardens  were  unable  to  pay  the  said 
iltfiesy  by  ressoo  of  their  not  being  in  possession  of  any  sums  assessed 
ader  22  A  23  Car.  %  or  under  56  G,  3,  or  otherwise  howsoever.  The  re- 
kinifiirther  stated,  that  applications  had  been  made  to  the  wardens,  overseers, 
od  inhabitants,  to  make  a  rate,  and  that  they  had  refused  to  make  a  rate,  as 
key  lawfully  might,  under  and  by  virtue  of  the  said  Acts ;  and  also,  because 
i  nit  might  be  made  imder  the  said  Acts,  by  the  wardens,  overseers,  and  six 
If  more  of  the  inhabitants  who  had  borne  the  Uke  ofBce.  That  the  said  Acts 
»f  Parliament  rendered  it  lawful  for  the  wardens,  overseers,  and  six  of  the  in- 
labitants  to  make  an  annual  rate ;  but  that  they  were  not,  in  and  by  the  said 
Ids  of  Parliament,  bound  or  obliged,  or  compelled  or  compellable,  to  make 
ay  such  rate,  until  and  unless  they,  the  said  wardens  and  overseers  and  in- 
kabitants,  should  think  fit  or  expedient  so  to  do.  That  ader  the  coming  of 
the  said  writ,  the  churchwardens,  overseers,  and  other  inhabitants,  assembled 
in  vestry,  and  resolved  not  to  make  a  rate  as  they  lawfully  might,  under  and 
■I  pursuance  of  the  said  Acts. 

The  return  of  the  five  inhabitants,  admitted  that  the  churchwardens,  over* 
BOS,  and  inhabitants,  had  considered  the  application  to  make  a  rate,  and 
bd  refused  to  do  so,  as  they  lawfully  might,  in  pursuance  of  the  22  &  23 
Cir.  2  ;  and  also,  because  the  said  wardens,  overseers,  and  inhabitants  had 
■0  power  to  make  a  rate,  in  pursuance  of  the  56  Geo.  3  ;  that  Henry  6th 
incorporated  the  parishbners  of  Si,  MargareCe,  Southwark,  giving  them  the 
power  to  purchase  lands,  and  that  they  did  purchase  certain  lands  ;  that  by  32 
H,  3,  it  was  enacted,  that  the  parishes  of  Si.  Margarei  and  Si.  Mary  Magdalen 
iboold  be  united,  and  that  the  monastery  church  of  Si.  Mary,  should  be  called 
die  parish  church  of  Si.  Satiour'^e  ;  that  the  parishioners  should  choose  six  or 
four  able  persons  to  be  churchwardens,  and  to  form  a  corporation  ;  and  that 
the  asid  coqxyration  should  have  and  enjoy  all  the  messuages,  lands,  &c.  that 
bekxiged  to  Si,  Margarei  and  Si.  Mary  Overy,  as  well  as  the  lands,  &c.  pur- 
diased  by  the  wardens  of  the  Guild  of  the  Assumption  ;  that  Jamee  Ist,  by 
his  letters  patent,  granted  the  rectory  of  Si.  Saviour* e,  and  all  the  premises, 
bereditanients,  and  appurtenances  of  the  priory  of  Si.  Mary  Overy,  to  the 
vardens  of  the  parish  church  of  Si,  Saviours,  and  their  successors,  who  co- 
lenanled  for  themselves,  their  heirs  and  assigns,  to  maintain  two  chaplains, 
I  schoolmaster,  and  an  usher,  and  to  pay  all  other  charges,  expenses,  and 
nmis  of  money,  issuing  out  of  the  said  rectory.  That  the  charge  of  repairing 
the  parish  church  was  a  charge  issuing  out  of  the  said  rectory,  and  that  the 
wardens  were  bound  by  their  covenants  to  repair  the  church,  and  to  pay  the 
■aid  stiprads ;  that  divers  messuages,  lands,  and  tenements  granted,  conveyed, 
pordiased,  and  procured  by  the  said  wardens  of  the  parish  church  of  Si, 
9aviour%  under  the  said  letters  patent  and  Acts  of  Parliament  thereinbefore 
untioned,  were  of  large  annual  value,  to  wit,  of  the  value  of  1000/.  and  up- 
wards, per  annum,  which  said  sum  of  1000/.  was  amply  sufficient,  year  by 
Tear,  to  repair  the  said  parish  church,  and  to  pay  the  said  stipends  in  the 
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taid  leitera  patent  mentioDed  ;  and  that  the  taid  bst  ■eBtioaed  waideos  vti 
the  revenue  of  the  said  rectory  under  the  care  and  ■aaafCBCBt  cf  the  aid 
wardens,  were  then  primarily  liable  to  pay  the  said  atipeada  la  the  Mid  letten 
patent,  and  to  repair  the  pariah  church  ;  that  iicithier  the  56  Gtm.  \whusj 
other  Act,  exempted  the  wardens,  or  the  refenne  of  ike  recforr,  froai  tlnr 
primary  liability  to  the  payment  of  the  said  slipendi^  and  ike  repair  of  tk 
church,  but  that  the  object  of  the  Acts,  mentioiied  in  tke  writ,  was  to  mb 
it  lawful  for  a  rate  to  be  made  in  aid  of  the  piiui  i  fiafaSly  of  the  warlm, 
and  of  the  ruremies  of  the  rectory,  and  not  to  ennpowcr  or  Make  it  lawful  Ibr 
a  rate  to  be  made  for  the  purposes  in  those  Acts  espresacd»  without  aaycoa- 
tribution  from  the  wardens  or  revenues  of  the  rcctor|r ;  thai  op  to  hm^ 
1836,  the  wardens  had  always  paid  the  stipends  out  of  the  reTcnnes  of  the 
rectory;  but  that  since  that  time,  they  had  refused  to  pay  tbestipeiids»orto 
provide  any  sums  out  of  the  revenues  of  the  rectory  for  the  repairs  of  thB 
said  parifih  church  ;  that  aAer  the  coming  of  the  writ,  a  vestry  was  asseBibled» 
at  which,  a  proposal  was  made  to  appoint  a  committee  to  ioTestigale  the  ffrie 
of  the  revenues  in  the  hands  of  the  said  wardens,  in  order  to  nnke  a  praper 
return  to  the  said  writ ;  that  a  motion  was  made  for  a  rate  of  6dL  in  tbe 
pound,  which  rate,  the  churchwardens,  overseers,  and  inhabitants  rejecleil 
as  they  lawfully  might  under  the  provisions  of  the  Act  of  Fariianient  neih 
tioned  in  the  writ ;  and  also,  because  the  said  wardens  were  liable  to  pay  die 
said  stipends,  and  to  repair  the  parish  church,  which  they  had  wholly  refuted 
to  do.  The  return  then  stated,  that  the  parishioners  had  no  power  to  make 
a  rate,  and  that  no  meeting  had  been  called  at  which  such  a  rate  could  he 
made;  (hat  the  inhabitants  were  commanded  by  the  writ,  to  make  a  ratefiv 
the  repair  of  the  church,  whereas,  such  a  rate  was  a  matter  of  ecclesiasticiL 
cfjgnizanco,  and  not  within  the  jurisdiction  of  the  temporal  Courts. 

Sir  /*  Polbekt  in  Trinity  Term,  obtained  a  rule  to  shew  cause  why  these 
returns  should  not  be  quashed  as  frivolous. 

Sir  /.  Camphellt  A.  G.  (with  whom  were  3/.  D.  Hill  and  E,  Perry)^ 
Khf!wc(l  rnufte. — There  is  no  pretence  for  saying  that  these  returns  are  frivo- 
lous ;  on  the  contrary,  they  involve  important  questions  of  law  ;  the  Court, 
thercfori',  will  not  dispose  of  this  question  on  a  rule  to  shew  cause,  but  will 
rc'quire  the  [Kirties  to  set  down  the  case  for  argument  on  a  concilium,  in  order 
that  a  solemn  judgment  of  this  Court  may  be  obtained,  and  that  a  writ  of 
error  may  be*  brought  if  necessary. 

Sir  F.  Pollock  contended  that  the  case  was  extremely  urgent,  as  the  sub- 
sistence of  the  chaplains  and  others,  depended  upon  the  speedy  judgment  of 
the  Court.  That  the  (juestions  of  law  might  be  argued  on  the  rule  to  shew 
cause. 

Ix)rd  Denman,  C.  J.— As  this  return  involves  points  of  law,  the  proper 
course  is  to  argue  it  upon  a  concilium.  It  may  stand  at  the  head  of  the 
crown  paper  (a). 

Sir  F.  Pollock  for  the  crown,  (on  a  subsequent  day). — ^The  substance 

(a)  Sec  the  Queen  v.  /Vyw,  antc^  99. 
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f  the  fir»l  return  is.  that  the  mandamus  is  misdirected ;   that  it  ought  not  to    Queen^t  Bendk. 
a?c  been  directed  to  the  parish  officers  and  inhabitanii  genercUly,  but  to  the     TheQutiif 


officers  and  six  of  such  inhabitants  as  }iad  served  the  office  of  warden  v- 

nd  overseers  within  seven  years.     It  appears,  that  the  refusal  to  make  a  rate  of 

lepmds  upon  two  objections ;  First,  that  the  parish  officers  and  inhabitants  ^*  Saviour's 
lie  empowered  to  make  a  rate  at  their  discretion,  but  are  not  absolutely  bound 
10  make  one  ;  and  secondly,  that  a  rate  ought  to  be  made  under  the  provisions 
Dfthe  statutes,  by  the  wardens,  overseers,  and  six  or  more  of  such  inhabitants 
as  had  already  served  the  office  of  warden  or  overseer.  As  to  the  first  point, 
it  viD  be  contended,  that  as  the  language  of  the  56  Geo,  3,  is,  '*  that  it  shall 
iuid  may  be  lawful  for  the  wardens,  overseers  of  the  poor,  and  other  inhabit- 
tnts,  and  they  are  hereby  empowered  to  make  a  rate  f  a  discretionary  power 
is  therefore  given  them  to  make  or  to  refuse  a  rate  at  their  pleasure.  But  this 
Act  of  Parliament  is  of  a  public  nature  ;  and  in  construing  Statutes  which 
enjoin  a  public  duty,  the  word  "may^'  always  has  a  compulsory  signification. 
The  rule  is,  that  where  an  Act  of  Parliament  gives  a  power,  connected  with 
i  public  duty,  that  power  must  be  exercised,  unless  it  is  expressly 
stated  that  a  discretion  may  be  used.  The  observations  in  BacorC$ 
Abridgment,  tit  "  Statute,**  I.,  are  applicable  to  this  point.  **  Exception 
wtt  taken  to  an  indictment  upon  the  14  Car,  2,  c.  12,  against  church- 
wardens and  overseers  for  not  having  made  a  rate  to  reimburse  a  con- 
stable ;  that  the  Statute  only  puts  it  in  their  power  by  the  word  may,  to 
make  such  a  rate,  but  does  not  require  the  doing  of  it  as  a  duty,  for  the  omis- 
ikn  of  which,  they  are  punishable  ;  but  non  allocatur,  for  where  a  Statute 
directs  the  doing  of  a  thing  for  the  sake  of  justice  or  the  public  good,  the  word 
■ay  means  the  same  as  the  word  $haU,  The  23  H.  6,  says,  the  sheriff  may 
take  bail  ;  but  the  construction  has  been  that  he  shall  do  this,  Salk,  609. 
Rex  V.  Barlow y  Vern,  154.'*  A  similar  rule  was  laid  down  in  Rex  v.  Com- 
missioners  of  the  Flockwold  Fnclosure  (6),  In  the  construction  o(  S  &  9  W. 
3,  c  11,  s.  8,  which  relates  to  the  assignment  of  breaches,  the  word  "  may'* 
ht^  been  held  to  be  synonymous  with  "  must."  As  to  the  second  point,  it 
appears,  by  reference  to  the  Statute,  that  the  power  of  making  a  rate  is 
vested  by  the  third  section,  in  the  wardens,  overseers  of  the  poor,  and  other 
tMkalniants,  in  vestry  assembled  ;  and  recourse  must  be  had  to  those  parties, 
when  a  rate  is  to  be  made  for  the  payment  of  the  larger  salaries  under 
the  ktter  Act.  The  return  of  the  inhabitants  embraces  two  questions; 
First,  whether  the  inhabitants  are  entitled,  under  the  56  Geo,  3,  to  make  or 
refuse  m  rate  at  their  discretion,  which  question  has  been  already  considered ; 
sod  Secondly,  whether  the  wardens  are  primarily  liable  to  pay  the  salaries, 
and  repair  the  church  out  of  the  funds  of  the  rectory.  With  regard  to  this 
point,  the  22  &  23  Car.  2,  exempts  the  parishioners  from  the  payment  of 
tithesj  and  empowers  them  to  raise  by  rates  an  annual  sum  for  the  pay- 
ment of  certain  salaries,  and  for  the  repair  of  the  church.  This  enactment  is  in 
the  nature  of  a  bargain  between  the  parish,  and  those  who  surrendered  the 
tithes,  and  obliges  the  former  to  make  a  rate  to  satisfy  the  objects  of  the  Act. 

Hmdmarch,   for   the   wardens. — The  mandamus   is  misdirected.     It  is 
•^dressed  to  the  wardens,  overseers,  and  other  inhabitants,  whereas  it  is 

(b)  2  Chit.  251. 
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Quee^tBemA.    clear  by  reference  to  the  22  &  23  Car,  2,  that  the  wardeosy  overseers,  and 

The  Quiiir     *^  ^^  ^^^  inhabitants  are  alone  authorised  to  make  a  raf e.     The  56  0.  Z, 

9.  repealed  so  much  only  of  the  Act  of  Car,  2,  as  related  to  the  amount  of  tbs 

of  sums  to  be  raised.     The  56  G.  3,  enacts  that  a  rate  is  to  be  made  by  the 

JtouTHWAikK  '  *'  ^''^w^ens,  overseers  of  the  poor,  and  other  inhabitants."    If  the  intention  was 

to  vest  the  power  of  making  a  rate  in  the  inhabitants  at  large,  the  words 

"  wardens  and  overseers'^  were  superfluous,  as  those  parties  would  be  included 

within  the  term  "  inhabitants.*'     The  rule  of  construction  recogniied  in 

Sandinum  v.  Breach  (c),  and  in  Kitchen  v.  Shaw  (d),  is  applicable  to  thii 

case.    The  legislature  intended  that  the  same  persons  who  were  authoriud 

by  the  Act  of  Car.  2,  to  make  a  rate,  should  by  the  56  Geo,  3»  be  empowered 

to  make  a  rate  of  larger  amount. 

Sir  /.  Campbeli,  A.  G.,  (Perry  was  with  him)  for  the  inhabitants  who 
made  the  return. — The  inhabitants  contend,  that  there  exist  ample  funds  ibr 
the  payment  of  the  stipends,  and  the  repair  of  the  church;  and  that  no  nil 
ought  to  be  made  until  those  funds  have  been  exhausted.  The  jn^gylwi^if  ii 
bad,  for  it  does  not  suggest  any  deficiency  of  funds ;  whereas,  the  retna 
states  that  the  wardens  have  a  sufficient  amount  to  pay  the  sakries,  and  icpir 
the  church.  The  writ  ought  to  state  the  facts  on  which  the  mandatory  psrt 
of  it  is  founded ;  otherwise,  it  will  appear  to  have  issued  improvidently,  Reg  v. 
The  Mitrgaie  Pier  Company  {e).  The  writ  should  have  commanded  then 
to  pay,  and  not  to  make  a  rate.  The  rectory  granted  by  the  letters  pttsDt 
of  Jamee  I,  forms  the  source  from  which  the  salaries  and  the  repairs  are  to 
be  defrayed.  And  it  is  only  in  the  event  of  that  source  proving  insuiGcieiit, 
that  a  rate  ought  to  be  made. — [Ccieridge,  J. — ^Did  the  rectory  consist  of 
other  revenues  besides  those  tithes  which  were  extinguished  by  the  Actcf 
22  &  23  Car,  2.] — The  letters  patent  of  Jamee  2,  conveyed  to  the  wtrdeoi 
oiSi.  Saviovr^e,  the  tenements,  hereditaments,  and  premises,  formerly  pared  of 
the  priory  of  St  Mary  Overy,  By  accepting  the  grant,  the  wardens  became 
liable  to  all  the  conditions  annexed  to  it.  The  Mayor  and  Burgeeeee  tf 
Lyme  Regie  v.  Henley,  Eeq.  (/).  The  recital  in  the  Act  of  22  &  23  Ceff,  % 
that  the  revenues  of  the  rectory  were  inadequate  to -the  payment  of  the 
salaries  and  the  repair  of  the  church,  shows  that  they  were  considered  by  the 
legislature  as  a  primary  fund.  Before  the  chaplains  made  this  applicatioi^ 
they  should  have  taken  steps  to  get  possession  of  the  revenues  in  the  hsndi 
of  the  wardens.  Those  revenues  are  stated  in  the  return  to  amount  to  the 
annual  sum  of  1000/.,  and  to  be  sufficient  for  the  payment  of  the  chapttin^ 
and  for  the  repairs  of  the  church.  The  mandamus  does  not  show  soy 
necessity  for  making  a  rate ;  and  the  Acts  of  Parliament  prove  that  no  nfe 
was  to  be  made  irrespectively  of  the  primary  fund. 

Sir  F,  PoUock  in  reply. — ^Whatever  may  be  the  case  with  regard  to  the 
repairs  of  the  church,  it  is  plain  that  the  legislature  intended  the  chapitios  te 
be  paid  out  of  the  rate.  The  Act  was  framed,  to  prevent  the  necessi^  d 
their  applying  to  a  Court  of  equity  for  payment  of  their  salaries. — [CoUridfet 
J.— -Your  argument  is,  that  however  large  the  funds  in  the  hands  of  the 

(e)  3  B.  &  Aid.  220. 
791 ;  1  Will.  Well.         (/)  3  B.  &  Add.  77 ;  5  Bing.  91;  1 

Scott,  291 ;  1  Bing.  N.  C  222. 
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rtrdens  may  be,  the  chaplains  are  entitled  to  be  paid  out  of  the  rate].    QuunU  Bench, 
\tj  are  not  bound  to  look  to  any  other  source  for  payment.     The  defend-     jy^^  Qukin 
nts  contend,  that  the  mandamus  does  not  allege  any  necessity  for  a  rate ;  the  *'• 

leeessity  however  is  sufficiently  stated,  when  it  is  said  that  the  chaplains  are  of 

inpaid,  and  the  church  dilapidated.  It  is  contended  that  the  writ  does  not  |j*u|HWAwt* 
Aege  any  deficiency  of  funds  in  the  hands  of  the  wardens  :  if  this  be  a  defect, 
it  ts  cored  by  the  return,  which  states  that  the  wardens  have  no  funds  arising 
from  rates,  or  otherwise  howsoever.  The  return  states  no  facts  upon  which 
i  traverse  can  be  taken,  and  if  it  be  held  good,  the  chaplains,  schoolmaster, 
tad  osber,  are  without  a  remedy. 

Cur.  adv,  vult. 

Lord  DKiMAN,  C.  J. — This  was  a  mandamus  which  had  issued  at  the 
prayer  of  the  two  chaplains,  school-master,  and  usher,  of  St  Saviour  9  SotUh" 
warkf  commanding  the  defendants  to  make  a  rate  for  the  payment  of  certain 
nlaries,  to  which  they  claimed  to  be  entitled  under  the  22  &  23  Car,  2,  and 
Mt  Geo.  3,  c.  4.  Two  returns  were  made;  and  upon  the  argument  it  was 
xmceded,  that  if  the  mandamus  were  properly  directed,  and  if  the  rate  spoken 
iTin  those  Acts  were  the  primary  fund  for  the  payment  of  the  salaries  in 
(oettkMi,  then  the  writ  was  good  and  the  returns  insufficient,  and  that  a  pe- 
cnptory  mandamus,  if  necessary,  ought  to  issue;  the  Attamey- General  (or 
be  inhabitanta,  properly  conceding  that  these  salaries  ought  to  be  paid. 
iVe  bad  no  doubt  upon  the  argument  that  the  mandamus  was  properly  di- 
Kted,  and  upon  consideration,  we  are  of  opinion  that  the  primary  fund  to 
rhich  the  chaplains,  school-master,  and  usher,  are  by  law  to  look  for  their 
ilariea»  is  a  rate  to  be  made  annually  under  the  provision  of  the  56  Geo.  3, 
.€,».&,  without  reference  to  arrears,  if  any,  of  any  former  rate,  or  to  any 
ther  iknd  in  the  hands  of  the  churchwardens.  It  is  not  necessary  for  the 
nrpoaes  of  this  case  to  enquire  into  the  history  of  this  parish  earlier  than 
he  reign  of  Jamee  I,  for  there  is  no  evidence  whatever,  on  the  face  of  the 
nndamus  or  rettirn,  or  to  be  collected  from  the  two  Statutes  above  mentioned, 
hat  there  exist  any  funds  appropriated  at  any  earlier  period  to  the  purposes 
iDw  in  question.  It  appears  that  the  monarch  last  named,  by  his  letters 
iBlent,  granted  the  rectory  and  parsonage  impropriate,  to  certain  persons  and 
fceir  heirs,  in  trust  for  the  churchwardens  and  their  successors,  enjoining 
len,  out  of  the  revenue  thereof,  to  find  and  maintain  two  preaching  chap- 
bbs,  and  a  school-master  and  usher,  and  to  pay  the  two  former  60^  and 
the  two  latter  30/.  per  annum.  The  revenue  of  the  rectory  was,  therefore, 
lbs  original  fund  for  the  payment  of  these  stipends ;  but  in  the  22  &  23 
Off.  %  an  Act  passed,  on  account  of  the  inability  of  providing  for  these  sti- 
pends and  the  repairs  of  the  parish  church  out  of  this  fund.  This  Act,  there- 
fcre,  exonerated  the  parishioners  from  all  tithes ;  thereby,  in  great  measure, 
iyiog  op  the  original  source,  and  in  consideration  thereof,  substituting  a  rate, 
viadi  it  empowered  the  wardens  and  overseers,  calling  together  six  inhabit- 
<fets,with  a  certain  qualification  mentioned,  to  make  and  settle  yearly,  for 
Die  purpose  of  raising  a  sum  not  exceeding  350/.  It  then  directs  the  war- 
fan  to  pay  each  of  the  chaplains  the  yearly  sum  of  100/.,  the  school-master 
M,and  the  usher  10/.,  which  said  several  sums  (it  declares)  so  to  be  paid 
V^  them  lespectively,  as  aforesaid,  shall  be  in  lieu  of  all  monies  respectively 
Kfibk  by  Tiitae  of  the  said  letters  patent.   It  is  clear,  under  this  provision 
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QueenU  Bnuh.    that  without  reference  to  the  tithes  which  were  extinguished,  or  to  an; 

The  QuBBN      source  of  income  derivable  under  the  letters  patent  of  King  James,  thi 

— .       *•  lains  were  thenceforth  entitled  to  receive  the  sums  specified  primaril 

TheWARDBKB  ^  i-  1         .  ^  T  •       1  ... 

of  a  rate,  which  rate  must  be  raised  annually,  because  no  arrears  were  ti 

^uthwark!  ""^^^^  ^"  *^®  hands  of  the  wardens,  all  the  residue  beyond  the  am 
the  salaries  being  appropriated  by  the  same  clause  to  the  repairs 
church.  In  this  state,  things  continued  till  the  56  Geo.  3,  c.  4,  w 
Act  passed,  which  after  reciting  the  former  enactment,  and  also  tl 
sum  allowed  to  be  raised  by  it  and  the  revenue  of  the  rectory  und 
management  of  the  wardens  were  inadequate  to  the  repairing  of  the  c 
and  increasing  the  stipends  paid  to  the  chaplains,  which  are  now  inad( 
and  ought  to  be  increased,  and  that  it  was  expedient  to  give  power  for 
additional  rates  for  those  purposes,  repeals  so  much  of  the  said 
respects  the  amovnt  of  the  sum  to  be  raised  by  rate.  It  was  con 
upon  this  recital,  that  it  disclosed  a  revenue  of  the  rectory,  still  existi 
der  a  management  of  the  wardens,  though  the  tithes  were  extinct,  ar 
the  proceeds  of  this  revenue  ought  to  be  account-ed  for,  and  exhausted 
any  rate  was  raised.  This  recital  is,  no  doubt,  evidence  of  the  exist 
a  revenue,  but  that  seems  to  us  immaterial,  for  the  chaplain,  sthooli 
and  usher,  have  no  claim  upon  it,  whatever  may  be  its  amount ;  to  wh 
poses  it  is  to  be  applied,  beyond  the  repairs  of  the  church,  or  wha 
amount,  we  are  not  now  called  upon  to  examine ;  such  inquiry,  if  t 
desirable,  may  be  instituted  elsewhere,  and  at  another  time,  but  it  is 
to  the  present  discussion.  The  3d  section  then  provides  for  an  anni 
to  be  made  by  the  wardens,  overseers,  and  other  inhabitants  in 
assembled,  not  exceeding  one  shilling  in  the  pound,  and  lastly,  the  t 
tion  enacts,  that  the  sums  so  raised,  shall  be  thus  applied,  that  is 
the  wardens  shall  by  equal  quarterly  payments,  pay  yearly  for  ever 
to  each  of  the  chapbins,  20/.  to  the  schoolmaster,  and  10/.  to  the 
which  sums  shall  be  in  lieu  of  all  the  monies  to  them  respectively  ] 
by  virtue  of  the  said  letters  patent,  the  residue  to  be  applied  to  the 
repairs,  and  other  purposes  mentioned  in  the  Act.  All  the  same  r 
apply  to  this  provision,  which  we  have  made  on  the  correspondent  pn 
m  the  Statute  of  Car.  2 ;  it  is  obvious  that  the  chaplains  are  to  be  paid 
out  of  the  rate,  that  they  have  been  deprived  of  their  claim  upon  an 
source  of  revenue,  and  that  from  year  to  year,  whatever  money  ma; 
the  hands  of  the  wardens,  a  rate  is  to  be  made  for  this  purpose.  As, 
fore,  they  have  not  been  paid,  and  as  no  rate  has  been  made,  it  is  tb 
of  the  authorities  named  in  the  Act,  to  whom  the  writ  has  been  direc 
proceed  forthwith  to  impose  and  collect  the  rate,  and  pay  the  salaries 
fied  in  the  Statute.  Upon  these  grounds  we  are  of  opinion  that  the 
mu8  is  good,  and  that  the  returns  made  to  it  ought  to  be  quashed. 

Returns  quashed. 

Writ  of  peremptory  mandamus  to  i 
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TuFFNELLy  Clerk,  v.  Constable  and  another,  Executors  of     Queen*t  Betvh. 

Robinson.  }^, 


/X>VENANT.    The  declaration  stated,  that  by  an  indenture  made  between   A  testator,  by 

James  Robinson,  of  Wormingfordy  Essex,  deceased,  of  the  one  part,  and  Hfefime^'* 
tile  plaintiflT,  the  vicar  of  the  same  parish,  of  the  other  part,  the  said  James  nanted  with 
Robinson  for  himself,  his  heirs,  executors,  and  administrators,  did  thereby   fo/hi^eU;  his 
eoTenant  with  the  said  vicar  and  his  successors,  that  he,  the  said  /.  R,  ^**n*  ^5^'  • 
WDaUy  in  his  life  ^me,  and  within  three  calendar  months  ader  the  date  of  the  nistratort,  that 
wA  indenture ;  or  that  out  of  his  personal  estate,  the  executors  or  adminis-  iroulVhf/est 
traloTJ  of  the  said  /.  R,  should  and  would,  within  six  calendar  months  afler  a  lum  of  money 
his  decease,  invest  at  interest  in  the  3  per  cent  Consolidated  Bank  Annuities,  secv^tiMTinr 
or  in  some  other  government  or  parliamentary  stock  or  fund  of  Crteat  Britain^  *J»«  respective 
being  or  producing  perpetual  annuities,  and  not  in  any  annuities  the  time  or  Dames  of  the 
duration  of  which  is  limited,  and  in  the  corporate  name  of  the  vicar  of  the  ^k^^h^'rf*^* 
Ticarage  or  church  of  Wormingford,  and  in  the  corporate  names  of  the  church*  of  W.,  and  the 
virdens  of  the  parish  of  Worniingford,  and  in  the  corporate  name  of  the  a,^ui^  trust 
archdeacon  of  Colchester,  in  the  said  county,  such  a  sum  of  money  as  when  5^  ^VV^y  ^^® 
10  invested,  as  aforesaid,  and  immediately  after  such  investment,  would  pro-  of  to  the  sup- 
dooe  from  the  yearly  interest  or  dividend  thereof,  the  annual  sum  of  35/. ;  such  ^^^{  ^^  ^ 
som  to  be  held,  received,  and  applied,  by  the  vicar  and  churchwardens  for  the  ceruin  other 
time  being,  and  the  archdeacon  of  Colchester  for  the  time  being,  upon  trust  poses  '.—iJeld^ 

to  pay  lOl,  per  annum  towards  the  parish  school,  and  also  further  sums  upon  *^**  the  execu- 
r^j  r~  1  ...      J,      ,  *^        tors  of  the  tes- 

tbe  trusts  expressed  m  the  deed.  tatorwere 

The  declaration  then  stated,  that  after  the  making  of  the  indenture,  the  fo,^*lhe  c^ 

said  /.  R.  died ;  that  the  defendants  became  his  executors,  and  that  they  nant,  and  that 

received  as  such  executors  personal  property  to  a  greater  amount  than  was  discharge 

tnffideot  to  satisfy  the  covenant.     Breach :  that  the  covenant  had  not  been  tJ»e«»eiye«  by 

''  merely  shew- 

performed.  ing  that  the 

The  defendant  craved  oyer  of  the  deed,  whereby  it  appeared  that  the  JotTl^Uwl^ 
deed  was  a  voluntary  conveyance,  providing  that  (he  trustees  should  pay  the  take  the  pro- 
fun  of  10/.  per  annum  towards  the  support  of  the  parish  school,  or  of  such  corjrar^  ch»> 
other  school  as  they  should  think  fit;  and  the  further  annual  sum  of  10/.  '*«»«" 
in  purchase  of  coals  to  be  resold  to  the  poor  of  Wormvngford  at  a  reduced 
price;  and  further,  to  expend  the  remainder  of  the  money  m  the  purchase  of 
Uiokets  and  winter  clothing,  for  the  poor  of  the  same  parish. 

Demurrer,  and  the  following  causes  were  assigned :  that  the  covenant  de- 

^Strod  on  was  void,  and  was  so  at  the  time  it  was  made,  on  the  ground  of  the 

■npofflibiLty  of  performing  it;  inasmuch  as  it  was  a  covenant  to  invest  money 

in  the  corporate  name  of  certain  corporations  sole,  who  could  not  by  law  take 

personal  chattels  by  their  corporate  names,  or  in  their  corporate  character,  or 

^  perpetual  succession  ;  and  further,  that  churchwardens  were  not  by  law 

^cofporation  for  the  purpose  of  taking  or  holding  the  money  covenanted  to 

^  invested,  and  that  therefore  no  such  investment  could  be  made  by  the 

^titor,  or  by  the  defendants  as  his  executors. 

^^^annell,  10  support  of  the  demurrer. — This  covenant  is  impossible,  and 

^L  1 
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Queen's  BmA,  is  therefore  void.     The  object  of  the  indenture  is  to  inrest  money  in  the 
TuppNELL      corporate  names  of  the  parties  therein  named,  and  to  create  a  perpetuity. 
V.  But  these  parties  are  not  capable  of  taking  this  description  of  property  in 

their  corporate  character.  All  the  cases  show  that  churchwardens  are  a  cor- 
poration for  certain  purposes  only.  Thus  the  59  G,S,  c.  12,  s.  17,  enables 
them  to  hold  lands  for  the  benefit  of  the  poor.  They  are  also  a  corporation 
for  the  purpose  of  protecting  the  goods  of  tlie  parish;  and,  being  entitled  to 
the  custody  of  them,  they  may  bring  actions  in  respect  of  those  goods ;  but 
if  their  successors  think  proper  to  sue,  the  declaration  must  conclude  to  the 
damage  of  the  parishioners,  Hadmtm  v.  Ringwood  (a),  2  Wm$.  Sound,  47, 
c;  1  Burn's  Eccl.  Law,  408  (edit.  1824);  Gibs.  Cod,  215.  In  WH]»a 
V.  Gartham  (6),  they  are  said  by  Lord  Kenyan  to  be  "  only  qud  a  corpora- 
tion." Again,  the  covenant  requires  the  defendants  to  invest  money  in  the 
corporate  character  of  the  parties ;  but  as  those  parties  possess  no  such  chane- 
ter,  the  Bank  of  EngUmd  would  refuse  to  invest  the  money  in  their  corporate 
capacity.  The  rule  is  clear,  that  when  "  the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  from  performing  it,  without  any  default  in  him,  and 
hath  no  remedy  over,  the  law  will  excuse  him,"  Paradine  v.  Jane  (c),  Tk$ 
Brecknock  Company  v.  Pritchard  (J),  Atkinson  v.  Ritchie  (e),  A  covenant 
resembles  a  condition.  Now  a  condition  is  either  precedent  or  subsequent 
'^  If  a  condition  precedent  to  a  feoffment  be  impossible  at  the  time,  or  after- 
wards becomes  impossible,  the  feoffment  shall  be  of  no  efiect ;  for  till  perform- 
ance, the  estate  cannot  vest.  If  the  condition  subsequent  to  a  feoffment  be 
impossible  at  the  time  of  the  making,  the  estate  of  the  feofiee  is  absolute,  and 
the  condition  is  void,"  Com,  Dig,  D.  1 ,  tit  "  Condition.''  **  If  a  condition 
be  to  do  a  thing  which  by  no  means  can  be  done,  it  shall  be  said  to  be  an 
impossible  condition :  as  to  go  from  London  to  Rome  in  three  hours^"  Cum. 
Dig,  tit.  *'  Ck)ndition,"  D.  2.  The  same  doctrine  is  laid  down  in  Shepharti 
Touchstone,  164,  ch.  7.  It  is  true,  the  editor  denies  it  to  be  law,  but  he  cites 
no  authority  in  support  of  his  opinion.  The  resemblance  between  covenants 
and  conditions  is  maintained  in  Shelley's  case  {/), 

TTieeiger,  contrd, — A  covenantor  is  not  at  liberty  to  allege  the  impossif 
bility  of  performing  a  covenant  into  which  he  has  deliberately  entered.  He 
makes  his  own  contract,  and  is  bound  to  anticipate  all  the  circumstances  that 
tend  to  prevent  him  from  performing  it.  If  he  breaks  his  covenant,  the  law 
will  not  excuse  him,  but  he  must  pay  damages.  But  this  case  is  stronger 
than  that  of  a  covenant,  rendered  impossible  by  subsequent  events.  Here  no 
change  of  circumstances  has  taken  place,  and  the  covenantor  was  aware  at  the 
time  of  the  impossibility  of  performing  the  covenant.  It  is  said,  that  the  Bank 
will  not  invest  the  stock  in  the  corporate  names  of  the  parties  ;  but  no  prorf 
has  been  given  that  the  Bank  has  refused ;  and  if  such  refusal  had  occurred, 
that  would  not  excuse  the  defendants,  for  the  rule  is,  that  if  a  man  stipulate! 
that  another  shall  perform  a  certain  act,  he  must  procure  that  other  to  perform 
it,  or  pay  damages  for  the  breach  of  his  engagement.  Doughty  v.  Neal  (y} 

'a)  Cro.  Eliz.  145, 1/9.  («)  10  East,  530. 

>b)  6  T.  R.  396.  (/)  1  Co.  Ren.  98. 

^e)  6  T.  Rep.  388.  (g)  1  Saund.  214. 
^d)  6  T.  Rep.  750. 
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not  impossible  to  perform  this  covenant.     It  may  be  conceded,    Qu^^U  Bmd^ 
iricar  and  archdeacon  could  not  take  chattels  in  succession.     The      i^ffnill 
rould  pass  to  the  executors  or  administrators  of  either  of  them,     ^^^  v. 
irould  be  tenants  in  common  with  the  survivor,  Co,  Lit.  190,  a.  sect. 

the  defendants  are  bound  to  invest  the  money,  without  considering 
t  will  descend  to  the  successors  of  the  parties  in  their  natural,  or 
orate  character.  The  rule  of  succession  as  to  chattels,  in  the  care 
ration  sole,  is  laid  down  in  Co.  Lit.  9,  a.,  and  Harg.  note  1 ;  Co.  Lit. 
Iwoods  Case  (A),  Rermeil  v.  The  Bishop  of  Lincoln  (i).  Church- 
are  a  corporation  for  the  purpose  of  taking  goods,  8  Ed.  4,  p.  6, 
;y  may  bring  trespass  for  a  book  belonging  to  the  parishioners,  37  H, 
pi.  11;  Bro.  Abr.  tit.  "  Gardein  Detgliie^'^  fo.  7,  pi.  6  ;  Ihid. 
lorations,"  fo.  165,  pi.  55.  But  assuming  that  chattels  will  not  gene- 

to  the  successors  of  a  sole  corporation,  the  grant  of  chattels  for  a 

purpose  is  an  exception,  Puice  v.  The  Archbishop  of  Canterbury 

also  in  Roberts  ▼.  Walker  (A),  Mavor  ▼.  Nixon  (/).    ^ 

*U^  in  reply. 

ENMAN,  C.  J. — This  is  an  action  of  covenant,  brought  against  the 
of  Robinson  for  not  investing  so  much  stock  as  would  produce  the 
m  of  35/.  This  stock  the  defendants  have  not  invested,  and  they 
ire  unable  to  do  so,  because  it  could  not  be  taken  by  the  covenantees 
>rporate  character,  and  would  not  go  in  succession.  It  is  true,  the 
nterfere  with  the  succession  of  the  property,  but  with  that  circum- 
s  defendants  have  no  concern,  and  they  are  not  on  that  account 
rom  the  obligation  of  performing  the  covenant.  They  have  the 
investing  the  stock,  and  they  ought  to  do  so.  The  fact  that  part 
oney  is  appropriated  to  support  a  school,  and  supply  the  poor  with 
y  afford  a  ground  for  applying  to  a  Court  of  Equity,  but  in  the 
e,  the  defendants  must  perform  the  covenant  entered  into  by  the 


(DALE,  J. — The  answer  of  the  defendants  to  this  action  is,  that  the 
1  whose  name  the  stock  is  to  be  invested,  are  unable  to  take  it  in 
orate  character.  The  defendants  must,  however,  make  the  attempt 
it,  and  they  ought  to  show  that  they  have  applied  to  the  Bank  of 
and  that  the  investment  of  this  money  is  utterly  impossible.  The 
not  prohibit  the  investment ;  it  merely  prevents  these  parties  from 
n  their  corporate  capacity.  The  defendants  by  investing  this  stock, 
t  be  guil  ty  of  a  violation  of  the  law,  or  of  a  breach  of  moral  duty.  Then 
e  nothing  in  this  covenant  contravening  the  law,  and  parties  are  in 
capable  of  taking  this  stock,  though  not  in  their  corporate  character, 
idants  must  fulfil  the  covenant.  The  party  whom  they  represent 
supposed  to  have  known  the  law  at  the  time  he  entered  into  the 


Co.  Rep.  65,  a.  (k)  1  Rugs.  &  Mil.  759. 

L&C.176.  (0  2  You.  &  Jcr.  60, 

cVct.  36o* 
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TUFFNRLL 

V. 

Constable. 


Queen* $  Benth,  AViLLiAMS,  J. — ^No  change  of  circumstances  has  taken  place  between  the 
date  of  this  indenture  and  the  present  action,  which  can  exonerate  the  defend- 
ants from  their  liability  to  perform  this  covenant  There  are  certain  parties, 
and  there  is  nothing  to  prevent  the  stock  from  being  invested  in  their  names, 
subject  to  such  interference  as  a  Cotirt  of  Equity  may  exercise.  The  cove- 
nant contains  nothing  illegal,  and  the  defendants  do  not  show  that  it  Gan« 
not  be  performed. 


CoLEKiDGB,  J. — This  IS  an  action  brought  against  the  defendants  for  not 
investing  a  certain  amount  of  stock;  and  the  answer  attempted  to  begiTeo 
is,  that  the  covenant  cannot  be  performed.  I  will  not  at  present  stop  to 
enquire  how  far  that  allegation,  if  true,  would  be  a  defence  to  this  action.  It 
is  sufficien  t  to  say,  that  in  this  case  no  such  impossibility  has  been  shown  to 
exist.  These  parties  are  corporations  for  certain  purposes,  and  an  attempt, 
at  least,  ought  to  have  been  made  to  invest  the  stock  in  their  name.  The  case 
might  be  different  if,  after  the  making  of  the  covenant,  such  alterations  hid 
been  made  in  the  Bank  arrangements,  as  to  prevent  this  stock  from  bein; 
invested.  At  present,  the  only  question  is,  whether  this  investment  can  be 
made.  It  is  no  answer  to  say,  that  the  Bank  would  refuse  to  invest  the 
money.  Some  act  of  Parliament  ought  to  be  pointed  out,  by  which  the  Bank 
is  prohibited  from  receiving  the  investment.  It  is  impossible  to  speculale 
as  to  what  the  Bank  would  do  under  such  circumstances. 

Judgment  for  the  plaintiff 


Jon.'  18. 


Richards  v.  Fry. 


Tre«pa!ti  for       HPRESPASS.    The  declaration  stated,  that  the  defendant  broke  and  en- 
ent«Hn|  the  tered  the  plaintiff's  closes,  by  name  and  abuttals,  and  chased  and  droie 

plaint  rsciote,  away  the  plaintiff's  sheep  from  and  out  of  the  said  closes,  to  places  ata  greet 
an   c  asmg        distance,  and  there  kept  them,  and  afterwards  drove  and  chased  the  sheep 
away  from   the  said   last-mentioned   places,   to  other  places  at  a  greater 
distance. 

Pleat: — Fir  it,  not  guilty  ;  Second,  that  the  closes  were  not  the  plaintiflTs; 
Third,  as  to  driving  and  chasing  the  sheep  elsewhere  than  in  the  plaintifTs 
closes,  that  the  defendant  was  possessed  of  a  messuage  and  lands,  and  that 
all  the  occupiers  for  the  time  being  of  the  said  messuage  and  lands, /or  thirtj/ 
yean  next  before  the  said  several  times  when,  &c.,  have  actually,  as  of  right, 
had,  and  have  been  used  and  accustomed,  and  of  right  ought  to  have  had,aiMi 
the  said  defendant  then  had  and  still  of  right  ought  to  have  common  of  pasture 
in  a  certain  common,  as  to  the  said  messuage  and  lands,  belonging  andappe^ 
taining.  The  plea  then  justified  driving  and  chasing  the  plaintiff's  sheep 
from  that  common,  as  disturbing  the  defendant's  right. 


his  aheep  to 
cenain  places, 
and  keeping 
them  there  ; 
and  affcci  wards 
chasing  them 
to  other  dis- 
tant places. 
Plea,  Ovi  to 
chaslnsf  the 
sheep  else- 
where than 
in  the  plain- 
tifiTs  close,  that 
the  defendant 
was  possessed 
of  a  messuage, 
&c.,  the  occu- 
piers whereof 
for  thirtff  ifeart 
next  before 


tlie  said  several  times  uhen^  ^c,  had  enjoyed  common  of  pasture,  appurtenant,  &c.  and  justify- 
ins  the  chasing  the  sheep  from  the  common,  as  disturbing  the  defendant's  right : — H«m,  that 
this  plA  does  not  aver  only  possession  of  a  right  of  common,  but  that  it  avers  a  right  of 
common  in  a 91M  estate,  substituting  for  time  immemorial,  the 30  years  under  2&  3  IF.  4,  c  71, 
and  therefore  that  the  plea  was  bM ;  because,  under  that  Statute,  the  thirty  yeftra  must  be 
averred  to  be  <Mrty  yearf  nest  before  As  existing  (or  potiibly  some  other)  swit. 
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Dimmrrer  to  the  third  plea,  assigning  for  cause,  that  it  did  not  appear  for    QuAm**  Bmch, 
\/m  many  years  next  before  thft  conimencement  of  the  suit,  the  defend-      Richardu 
lot  and  the  occupiers  of  his  messuage  and  lands  had  had  common.  «• 

Jomder  in  demurrer. 

Ogle^  in  support  of  the  demurrer  (a). — In  order  to  support  a  claim  of  a 
right  of  this  nature,  under  the  Prescription  Act,  *^  &  3  fF.  4,  c.  71,  sec.  1  &4, 
it  has  been  decided,  that  the  user  must  be  proved  to  have  been  for  thirty 
fan  next  before  the  commencement  of  the  suit,  Jonee  v.  Price  (h\  This 
plet  therefore  being  framed  with  relation  to  that  Statute,  is  bad.  It  ought  to 
kre  alleged  that  the  thirty  years  were  those  next  before  the  commencement 
of  the  suit. 

It  is  plain  from  the  words  of  the  Statute  that  this  is  so.  And  in  all  the  cases 
vliich  haTC  occurred,  such  has  been  the  alle^tion,  Monmouthshire  Canal 
Cmnpany  v.  Harford  (c).  Tickle  v.  Broum  (d\  Wright  v.  Williams  (e). 
Ib  Beatley  ▼.  Clarke  (/),  an  allegation  similar  to  that  in  the  present  declaration 
WIS  also  employed.  [Ogle  also  took  two  other  objections  ;  first,  that  the  plea 
ought  to  have  alleged  the  user  to  have  l)een  "  without  interruption  \^  secondly, 
tiMit  as  it  appeared  upon  the  whole  record  that  the  defendant  himself  drove 
the  dieep  out  of  the  plaintifT^s  close,  it  was  not  sufficient  to  justify  only  what 
WIS  afterwards  done  by  him  in  another  dose.  But  the  Court  decided  upon 
the  first  objection  only.} 

Montagtie  Smith,  contrd. — The  question  under  the  Prescription  Act  does 

not  arise :  for  this  plea  is  confined  to  the  chasing  the  cattle  elsewhere  than  in 

the  declaration  mentioned.     Now  in  a  plea  justifying  trespass  to  a  chattel,  it 

is  not  necessary  to  shew  title  at  all,  the  defendant  may  rely  on  possession 

ooly.    And  here  there  is  a  sufficient  allegation  of  possession.     A  distinction 

exitts  between  trespass  quare  clausam  fregit,  and  trespass  to  chattels;    a  de- 

ftndant  justifying  in  the  latter  action,  is  in  the  same  position  as  a  plaintiff  in 

the  liHiner.     Possession  is  sufficient  as  against  a  wrong  doer.  Anonymous  (^) ; 

ind  the  possession  l)eing  alleged  here  to  be  in  the  defendant,  the  plaintiff 

ought  to  have  replied  title  in  another,  Taylor  v.  Eastwood  (A),  Stennel  v. 

Ihgg  (t).     The  defendant  is  in  the  same  situation,  as  if  instead  of  distraining 

he  Ittd  brought  an  action  for  disturbance  of  common,  when  it  would  have 

heeo  sufficient  to  allege  possession  only  (j), — [Patteson,  J. — You  say  that  this 

plea  is  in  fact  a  reliance  on  possession,  though  it  is  in  appearance  under  the 

ttatute.] — It  is  so ;  and  that  licing  the  case,  the  plea  may  be  looked  to  as  if 

there  was  a  general  demurrer  only,  upon  which  it  is  clearly  good,  although 

perhaps  not  formally  drawn.     But  it  is  good  under  the  Statute  also ;  sec.  5, 

vhich  relates  to  the  mode  of  pleading,  provides  that  where  before  the  passing 

of  the  Act,  it  would  have  been  necessary  to  allege  the  right  to  have  existed 

in)    Michaelmas    Term,    JVovember  (e)  1  M.  &  W.  77  ;  S.  C  1  Gale,  410. 

lOih^Uffore  Lord  Den  man,  (\  .1.,  Pat-  (f)    2    Bing.  N.    C.  703;    S.  C.  2 

toon,  ^Viliiams,  and  Coleridge,  Js.  Hodo^es,  100. 

(h)  3  Bing.  N.  C.  52 ;  S.  C.  2  Hodges,  (ff)  2  Salk,  642. 

127.  (%)  1  East,  212. 

(c)  1  C.  M.  &  R.  614  (t)  1  Wms.  Saund.  221,  note  1. 

Ji)  4  Ad.  &  £1.  369 ;  S.  C.  1  Har.  &  (i)  Com.  Dig  Pleader,  C.  39 ;  Mellor 

"•l  7fi9.  Y.  Spateman,  1  Wms.  Saund.  346,  n.  2. 


r. 
Fry. 
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QugetCt  Bendi.  from  time  immemorial,  it  shall  be  sufficient  to  allege  the  enjoymeot 
Richards  thereof  as  of  right,  &c."  In  Bright  v.  WcUker  (k),  the  declaration  stated, 
that  the  plaintiff  was  lawfully  possessed  of  a  certain  wharf,  &c.,  and  by  reasoQ 
thereof  ought  to  have  had,  and  still  of  right  ought  to  have,  &c. ;  and  Parketh, 
held,  that  the  declaration  was  sufficient.  And  previous  to  the  Statute, 
Gould,  J.,  laid  down  the  law  to  the  same  effect  in  Atkinson  v.  TeasdaU  (/). 
If  sees.  1  &  5,  which  are  all  that  apply  on  the  present  occasion,  be  alooe 
looked  at,  no  difficulty  exists.  Section  4  is  principally  relied  on  by  the  other 
side,  but  that  relates  to  the  mode  of  proof  only,  and  it  has  been  so  held, 
Jones  V.  Price  (m).  The  object  of  the  Statute  also,  as  stated  in  the  preamble 
is  to  get  rid  of  the  difficulty  q{ proof,  not  to  introduce  a  new  form  of  pleading. 
Great  inconvenience  must  result  from  deciding  that  it  is  necessary  to  al^gea 
user  for  thirty  years  next  before  the  suit.  Suppose  a  party  had  a  ngfat 
which  he  had  released  two  years  before  action  brought,  or  had  been  tuned 
cut  of  his  common  nine  months  before,  and  had  not  since  acquiesced,  he  would 
not  be  able  to  justify  any  act  done  before  the  two  years,  or  the  nine  moothi. 
— [Patteson,  J. — The  existence  of  the  Statute  would  not  preclude  him  from 
his  defence  at  common  law.] — The  decision  in  the  Exchequer  does  not  de- 
cide the  question  now  before  the  Court.  In  Wright  v.  Williams  it  was  hM, 
that  an  allegation  of  user  for  thirty  years  next  before  the  suit  was  sufficient; 
but  it  was  not  held  that  it  was  necessary,  and  that  none  other  was  good.  It 
is  quite  consistent  with  that  case,  that  the  present  averment  is  also  good. 

Ogle,  in  reply. 

Cur.  adv,  rvA. 

JcM.  18.  Lord  Denman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  G>urt-« 

The  declaration  in  thi.s  case  stated,  that  the  defendant  broke  and  entered  the 
plaintiiT^s  closes,  by  name  and  abuttals,  and  chased  and  drove  away  tlie 
plaintiff's  sheep  from  and  out  of  the  said  closes  to  places  at  a  great  distano^ 
and  there  kept  them,  and  ailerwards  drove  and  chased  the  sheep  away  fron 
the  last-mentioned  places  to  other  places  at  a  greater  distance.  The  defendiiit 
pleaded,  first,  not  guilty ;  secondly,  that  the  closes  were  not  the  plaintiTi; 
thirdly,  as  to  driving  and  chasing  the  sheep  elsewhere,  than  in  the  plaintiff's 
closes,  that  the  defendant  was  possessed  of  a  messuage  and  lands,  and  that 
all  the  occupiers  for  the  time  being,  of  the  said  messuage  and  lands^  for  thirty 
years,  next  before  the  said  several  times  when,  &c.,  have  actually  as  of  riglit 
had,  and  have  been  used  and  accustomed,  and  of  right  ought  to  have  had,  ^ 
the  said  defendant  then  and  still  of  right  ought  to  have,  common  of  pasture  in 
a  certain  common,  as  to  the  said  messuage  and  lands  belonging  and  appe^ 
taining.  The  plea  then  justifies  driving  and  chasing  the  plaintiff's  sbeep 
from  that  common,  as  disturbing  the  defendant's  right.  To  this  third  pkft 
the  plaintiff  has  demurred,  assigning  for  cause,  that  it  does  not  appear  by  tlie 
plea  for  how  many  years  next  before  the  commencement  of  this  suit,  the  de- 
fendant and  the  occupiers  of  his  messuage  and  lands  have  had  common.  Tbe 
objection  arises  on  the  Stat.  2  &  3  Will.  4,  c.  71,  ss.  1,  4,  &  5,  Thedefeod- 
ant's  counsel,  however,  endeavoured  to  avoid  the  objection,  by  arguing  thit 

(Ar)  1  C.  M.  &  R.  211.  (tn)    3  Bing,  N.  C.  52;    &  C  « 

(0  3  Wils.  282.  Hodges,  127. 
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this  plea  may  be  supported  at  common  law,  without  any  reference  to  that    Qiu»m'<  Bnuh. 
Statute ;  that  it  is  in  substance  an  allegation,  that  the  defendant  is  possessed  of 
ft  messuage  and  lands,  by  reason  whereof  he  is  entitled  to  right  of  common, 
ind  that  he  drove  away  the  plaintiff's   sheep  who  were  disturbing  that 
right,  and  that  such  allegation  is  sufficient  in  a  plea  to  a  transitory  action, 
for  chasing  sheep,  without  claiming  the  right  of  common  by  prescription  in  a 
qme  estate,  inasmuch  as  that  right  is  in  this  case  only  inducement  or  convey- 
iDoe.    He  relies  on  the  cases  which  establish  that  such  an  allegation  is 
sufficient  in  a  declaration  for  disturbance  of  common,  and  on  the  analogy  to  a 
plea  justifying  the  taking  of  cattle,  damage  feasant,  in  which  it  is  sufficient  to 
Age  the  defendants  possession  of  the  place  where  the  cattle  are  taken.     We 
kfe  not  found  any  case  in  which  the  principle  established  in  those  cases,  viz  , 
tbit  as  against  a  wrong  doer  it  is  sufficient  to  allege  possession,  has  been  ap- 
plied to  a  plea  stating  a  right  of  common.     A  note  of  Mr.  Serjt.  WiUiam»,  in 
the  case  of  Mellar  v.  Spateman  (n),  was  referred  to,  in  which  he  so  lays  down 
the  rule  in  these  words  :  '*  Indeed,  where  the  right  of  common  is  only  induce- 
ment or  conveyance,  it  is  held  sufficient  for  the  defendant  to  allege  that  he  is 
possessed,  as  where  the  justification  is  an  escape  of  the  cattle  from  a  common 
to  the  close  in  which,  &c.,  through  a  defect  of  a  fence  which  the  plaintiff  is 
boand  to  repair,  or  an  escape  from  the  defendant's  own  close."     But  the  au* 
dnrity  he  cites,  viz.,  Faldo  v.  Ridge  (o),  supports  only  the  latter  part  of  the 
tentence.     The  point  may  be  doubtful,  but  we  think  we  are  not  called  upon 
to  determine  it ;  for  on  attentively  considering  this  plea,  we  cannot  treat  it  as 
iferring  only  possession  of  a  right  of  common,  but  are  satisfied  that  it  avers 
i  right  of  common  in  a  ^e estate,  substituting  for  time  immemorial,  thirty  years 
under  the  late  Statute.     Dome  v.  Canhford  (p),  is  an  express  authority 
to  shew  that  a  bad  averment  of  a  right  in  a  que  estate  in  a  declaration,  cannot 
be  treated  as  an  averment  of  possession  only,  though  such  an  averment  pro- 
perly framed,  would  have  been  sufficient  in  the  case.     We  come,  therefore,  to 
the  principal  objection,  viz.,  that  the  thirty  years  are  laid  next  before  the 
ssid  times  when,  &c.,  instead  of  next  before  the  commencement  of  this  suit. 
The  first  section  of  2  &  3  Will.  4,  c  71,  enacts,  that  no  claim  to  right  of 
comiDoo,  which  shall  have  been  actually  enjoyed  by  any  person  claiming  right 
thereto  without  interruption,  for  the  full  period  of  thirty  years,  shall  be  de- 
feated by  showing  only  that  it  was  first  taken  at  a  prior  time.     The  4th 
sectioQ  oiacts,  that  the  thirty  years  shall  be  deemed  and  taken  to  be  the 
period  next  before  some  suit  or  action  wherein  the  claim  shall  be  brought  into 
^juestion.     The  5th  section  enacts,  that  in  all  pleadings  in  trespass,  it  shall  be 
sufficient  to  allege,  that  enjoyment  of  common,  as  of  right,  by  the  occupiers  of 
tbe  tenement  in  respect  whereof  the  same  is  claimed,  for  and  during  such  of 
tbe  periods  mentioned  in  the  Act,  as  may  be  applicable  to  the  cases,  and 
vithoot  claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now  usually 
ime.    Taking  these  sections  together,  it  seems  quite  clear  that  the  averment 
of  enjojrment  for  thirty  years  next  before  the  times  when,  &c.,  is  not  in  con- 
fermity  with  the  Act.     The  period  mentioned  in  the  Act,  is  plainly  thirty 
Jftn  next  before  some  suit  or  action  in  which  the  claim  shall  be  brought 

• 

ttt»  question.    Generally  speaking,  that  would  be  next  before  the  commence- 

(r)  1  Wifin.  Saund.  346.  (p)  1  Salk.  363 ;  S.  C.  1  Com.  Rep; 

(0)  YdT.  75.  44. 
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Queen'i  Benth,  ment  of  the  8uit  in  which  the  pleading  takes  place,  and,  at  all  eTent*,  it  is  ml 
next  before  the  times  when,  &c.  But  we  were  pressed  with  absurdities  and 
inconveniences  which,  it  is  supposed,  would  arise  from  such  oonstnicticm  oC 
the  Act,  and,  on  the  other  hand,  difficulties  of  the  same  nature  were  pointed 
out,  to  which  we  should  give  occasion,  by  holding  the  plea  to  be  good.  Then 
absurdities  and  inconveniences  were  urged  to  the  Court  of  Exchequer,  ii 
Wright  v.  Williamt  (9),  in  which  the  averment  was,  next  before  the  oon- 
mencement  of  this  suit ;  but  that  Court  held  the  averment  to  be  correct,  and 
the  decision  is  directly  in  point ;  for  we  cannot  think,  as  was  suggested  at 
the  bar,  that  both  modes  of  averment  are  correct,  and  either  may  be  adopted 
at  the  option  of  the  pleader.  The  periods  in  the  two  averments  are  certainty 
quite  different,  and  the  evidence  requisite  to  support  them  manifestly  not  ths 
same.  We  shall  not  attempt  to  obviate  the  difficulties  suggested,  but  ad- 
hering to  the  express  words  of  the  Statute,  and  to  the  decision  in  Wrigkl  v. 
Williamtf  with  which  we  fully  agree ;  we  hold  that  the  only  correct  afw* 
ment  is,  next  before  the  commencement  of  this  (or  possibly  some  other)  suit 
We  do  not  feel  that  the  case  of  Jone$  v.  Price  (r)  at  all  militates  against  this 
decisbn.  That  case  merely  establishes  that  the  averment  of  thirty  yesn 
before  the  commencement  of  the  suit,  means  thirty  years  next  before  the  con- 
mencement  of  the  suit ;  in  other  terms,  that  the  omission  of  the  word  nextf 
does  not  alter  the  sense.  Other  objections  were  taken  by  the  counsel  for  tht 
plaintiff  to  the  plea  in  question,  which  it  becomes  unnecessary  for  us  to  notaoBi 
For  the  reasons  above  stated  we  think  that  the  plea  is  bad,  and  that  jud^ 
ment  must  be  given  for  the  plaintiff 

Judgment  for  the  plaintiC 


(7)  1  M.  &  W.  77. 


(r)  3  Bing.  N.  C.  52. 


Jon.  23. 


BiNNs  and  another,  Assignees  of  the  Rev.  J.  Harrison,  an 

Insolvent,  v.  Tosey. 


A  SSUMPSIT  for  money  had  and  received  to  the  use  of  the  plaintiffs,  as  1 


A  deed  of 

lbrthe"^nefit  **     signees  of  the  insolvent.     Plea: — Non  aeeumpsit, 

of  creditors,  At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Sittings  in  Middleux^eSixi 

the  insolveiit  Trinity  Term^  1836,  it  appeared  that  in  May^  1834,  the  insolvent  was  sr« 

^"  ^^  *•"'  rested  and  went  to  prison.     In  November  of  that  year,  he  executed  a  dee^ 

Toid  as  against  conveying  to  trustees,  for  the  benefit  of  all  his  creditors  who  had  signed  such 

arooi^tS***  ^^>  *^®  whole  of  his  property,  except  a  certain  sum  in  the  3  per  cent  Ra» 

under  the  in-  duced  Annuities.     The  defendant  was  a  trustee  under  the  deed,  and  in  thai 

"^ItTs^ equally  character  had  received  a  sum  of  48/.  from  the  insolvent's  estate.     The  insol* 

void  whether  vent  continued  in  prison,  and  in  June,  1835,  he  filed  his  petition  in  the  Court 

benefit  of  some  for  the  relief  of  Insolvent  Debtors',  when  he  was  obliged  to  execute  the  usual 

CTeditora^^*  assignment  to  the  provisional  assignee,  and  subsequently  to  the  plaintil^ 

The  prorifo 
in  the  32  tec.  of  the  7  ^%o*  ^  c.  57,  does  not  operate  as  a  general  limitation  of  the  enactment 

in  the  prerioui  part  of  the  same  aection. 
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the  assignees  apfsointed  under  the  Statute.     He  obtained  his  discharge  in  Queei^  Stadb. 

Jkctmber.     The  question  was,  whether  the  deed,  under  which  the  money 

wu  received,  was  valid,  within  the  provisions  of  the  7  Geo.  4,  c.  57,  s.  32  (a). 

His  Lordship  thought  that  the  objection  to  the  validity  of  the  deed  was  sus- 

tunable,  and  a  verdict  was  found  for  the  plaintiff;  leave  being  given  to  the 

defendant  to  move  to  set  it  aside  and  enter  a  nonsuit.   A  rule  having  accord- 

ii^y  beea  obtained, 

CrcBiweU  and  Cletuby  shewed  cause. — The  defendant  cannot  set  up  this 
deed  as  an  answer  to  the  action,  for  it  is  void  under  the  provisions  of  the  32d 
sectioD  of  the  7  Geo.  4,  c.  57  ;  it  is  a  voluntary  assignment,  and  therefore 
&lls  within  the  express  words  of  the  Act.  The  opinion  of  Lord  Abinger^  in 
Dmn  T.  Aeoeks  {b)  will  be  relied  on  by  the  other  side,  as  shewing  that  it  is  not 
foid  if  executed  for  the  benefit  of  all  the  creditors.  But  the  expressions 
there  used,  were  not  called  for  by  the  case,  which  was  decided  on  the  express 
ground  that  the  deed  was  not  voluntarily  executed,  but  was  made  under 
prMsnre,  and  a  threat  of  bankruptcy.  They  were  mere  dicta  of  the  learned 
judges  and  are  not  supported  by  the  opinion  of  Aldenon,  B.,  who  expressly 
mj»,  that  he  should  *'  require  further  consideration  before  giving  a  decided 
opoioD  on  that  point."  There  is  nothing  in  the  Statute  to  confine  its  opera- 
tioD  to  cases  where  the  transfer  is  made  solely  for  the  benefit  of  a  portion  of 
the  creditors  ;  and  such  a  construction  is  clearly  opposed  to  the  general  object 
of  the  Statute.  The  proviso,  at  the  latter  end  of  the  section,  will  not  make 
this  deed  a  valid  instrument.  That  proviso  was  not  meant  to  affect  deeds  of 
iisignnient  made  after  the  party  making  them  had  gone  to  prison.  It  has 
been  decided  in  Becke  v.  Smith  (c),  that  all  assignments  made  with  an  inten- 
tioD  of  petitioning  the  Insolvent  Court,  are  fraudulent,  though  executed  more 
thui  three  months  before  the  party  goes  to  prison.  That  decision  was  made 
ifier  time  taken  to  consider,  and  shews  that  the  Court  treated  the  clause  as 
VDfestricted  by  any  limitation  now  proposed  to  be  applied  to  it,  in  conse- 
quence of  the  form  of  expression  used  in  the  proviso.  Owen  v.  Body  ((/) 
thews  that  the  Court  will  not  favour  a  deed  of  this  sort,  and  that  at  least,  its 
existence  can  be  no  answer  to  the  claims  of  those  who  have  not  become  par- 
tial to  it. 


CMingham  in  support  of  the  rule. — This  deed  is  valid,  and  the  money  re- 
hired under  it  may  be  retained  by  the  defendant  The  words  of  the  32d 
■Ktion  of  the  7  Geo.  4,  c.  57,  do  not  affect  this  deed.  To  bring  it  within  the 
pOfisioDS  of  the  earlier  part  of  that  section,  it  must  not  only  be  voluntary. 


(«)  Br  which  it  is  enacted,  '<  That  if 
117  penoo  who  shall  file  his  petition 
fcr  ha  discharge  under  this  Act,  shall 
kfore  or  after  his  imprigonment,  being 
I  iiiotolveot  circumstances,  voluntarily 
(•ave?,  astigu,  &c.,  any  estate  real  or 
FVMBil,  &c.,  to  any  creditor  or  credi- 
ti^n,  or  to  any  person  in  trust  for  any 
cndltor  or  cmitors,  every  such  con- 
l^inee,  asngnment,  &c,  shall  be  deem- 
^aad  is  hereby  declared  to  be  fradu- 
^  ud  void,  as  against  the  provisional 
*r  oQier  assignee  of   such   prisoner. 


appointed  under  this  Act:  provided, 
always,  that  no  such  conveyance,  &c., 
shall  he  so  deemed  fraudulent  and  void 
unless  made  within  three  months  before 
the  commencement  of  such  imprison- 
ment, or  with  the  view  or  intention  of 
the  party  so  conveying,  &c.,  of  petition- 
ing the  said  Court  tor  his  or  her  dis- 
charge from  custody  under  this  Act.** 

(b)  1  Gale,  251 ;  '2Cr.  Mee.  &  R.  461. 

(c)  2  Mee.  &  W.  191  ;  2  Gale,  242. 

(d)  5  Ad.  &  £1.  28;  2  Har.  &  Wol, 
31. 
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QueiCt  Bench,  but  it  must  be  voluntariiy  made  in  favour  of  particular  creditors ;  the  wo 
BiNNs  '^®  Statute  being  to  "  any  creditor  or  creditors,"  a  mode  of  expression  cl 
_  V*  intended  to  be  used  in  contradistinction  to  all  the  creditors.     Here,  the 

xUSKT. 

was  for  the  benefit  of  all.  Davies  v.  A  cocks  clearly  shews  such  a  conf 
lion  is  to  be  put  upon  the  Statute,  and  that  a  deed,  like  the  present,  is 
The  opinion  of  Lord  Abinger  was  not  an  extra-judicial  dictum,  and  tli 
Alderson,  B.  did  not  exactly  declare  his  opinion  to  be  the  same,  he  said 
that  was  strongly  the  inclination  of  his  mind. — [Lord  Denman.  C.  J. — I 
that  that  case  was  rightly  decided,  though  there  is  certainly  some  reaso 
a  distinction  taken  by  Mr.  Baron  Alderson,  between  a  trustee  nominate 
the  party  himself,  and  an  assignee  appointed  by  the  Court.] — If  the  deb 
bond  fide  debt,  the  giving  a  security  for  its  payment  will  not  be  a  fraud, 
though  it  may  hare  the  effect  of  preferring  one  creditor  to  another,  H<db\ 
Anderson  («).  And  where  a  debtor,  pending  a  suit  against  him  by  a  ere 
and  before  execution,  knowing  himself  to  be  insolvent,  executed  an  as 
ment  of  all  his  effects  for  the  benefit  of  all  his  creditors,  such  assignment 
not  held  to  be  fraudulent,  within  the  Stat.  1 3  Eliz.  c.  5,  Pickstock  v.  Lystet 
The  principle  of  construction  adopted  in  that  case  must  govern  the  pr« 
The  only  question  here,  is  upon  the  construction  of  this  section  of  the  Sts 
Now,  though  the  early  part  of  this  section  appears  to  make  all  deeds  o 
signment  fraudulent  and  void,  the  proviso,  at  the  end  of  the  section,  imj 
a  limit  upon  that  enactment,  and  shews  that  those  assignments,  not 
within  three  months  before  the  commencement  of  the  imprisonment,  oi 
made  with  the  intention  of  petitioning  for  discharge  under  the  Insolvent 
are  not  void.  Neither  of  these  circumstances  exists  with  respect  to  thi 
signment,  which  is  therefore  a  valid  instrument.  The  object  of  the  Sta 
is  to  secure  an  equal  distribution  of  the  insolvent's  effects  among  all  his 
ditors.  A  deed  which  secures  that  object,  is  in  accordance  with  the  f 
sions  of  the  Statute ;  this  deed  is  so,  and  is  therefore  valid. 

Lord  Denman.  C.  J — This  is  a  deed  executed  by  an  insolvent,  after  h 
been  seven  months  in  prison,  voluntarily  conveying  his  estate  and  efiec 
trustees,  for  the  benefit  of  creditors.  The  question  we  have  to  decic 
whether  it  docs  or  does  not  fall  within  the  32d  section  of  the  Statute  ; 
it  does,  it  is  clearly  void.  Now  by  the  words  used  in  the  first  part  of 
section,  I  think  that  any  deed  of  this  sort  is  void,  which  is  voluntarily  i 
by  a  person  after  he  has  gone  to  prison  for  debt,  he  being  in  insolvenl 
cumstances.  This  deed  was  made  by  a  person  afler  he  had  gone  to  pi 
and  when  he  knew  that  he  was  in  insolvent  circumstances ;  he  made  it  too ' 
out  compulsion  ;  it  was  a  voluntary  deed  ;  it  therefore  fulfils  all  the  c 
tions  which  make  it  fraudulent  by  the  Statute.  Without  enquiring  fu 
into  the  facts,  it  seems  to  me  that  we  should  be  justified  in  saying,  thai 
enacting  part  of  the  section  has  declared  a  deed,  so  made,  to  be  fraudi 
and  void.  But  then  it  is  said,  that  the  proviso,  at  the  end  of  the'sectioo. 
have  the  effect  of  preventing  such  a  construction.  What  are  the  won 
that  proviso  ?  [His  Lordship  read  them].  Can  these  words  be  said  to  a 
to  a  deed  made  af^er  the  imprisonment  of  the  party  ?  i  think  that  they 
not,  and  consequently  that  they  will  not  protect  this  deed;  for  if  they  o 

(e)  5  T.  R.  235.  (f)  3  M.  &  Scl.  37L 
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tiiej  would  apply  to  oTery  deed  made  ailer  imprisonment.  The  proviso  only  QueiCt  Bewh, 
states  two  cases  in  which  the  former  part  of  the  section  will  not  apply,  and 
both  these  cases  refer  clearly  to  deeds  made  before  imprisonment,  and  cannot 
be  extended  to  deeds  executed  aAer  that  imprisonment  has  begun.  All  this 
ii  perfectly  consistent  with  the  decision  in  Daviet  v.  Acocksy  for  there  the  ar- 
gument was,  that  the  deed  was  voluntary,  because  it  was  fraudulent ;  but  as 
it  did  not  appear  in  fact  to  be  fraudulent,  that  argument  entirely  failed.  The 
cue  of  Amell  t.  Bean  (jg),  is  more  in  point  with  the  present.  It  was  one 
where  there  was  a  new  consideration  given  for  the  execution  of  the  deed,  and 
Tutdal,  C.  J.,  alluding  to  that  circumstance,  says,  '*  We  think  the  word  vo- 
hmtary  is  used  in  the  Statute  to  denote  either  an  assignment  made  without 
nidi  valuable  consideration,  as  is  sufficient  to  induce  a  party  acting  really  and 
^M  Jide  under  the  influence  of  such  consideration,  or  an  assignment  made 
ia&vour  of  a  particular  creditor,  spontaneously  and  without  any  pressure  on 
bii  part  to  obtain  it.*'  Taking  that  as  the  rule  to  determine  what  is  a  volun- 
tuj  deed,  it  seems  to  me  that  this  is  voluntary  ;  all  the  circumstances  of  the 
ose  shew  it  to  be  so  ;  it  is  therefore  fraudulent  within  the  meaning  of  the 
ndioo,  and  will  not  protect  the  defendant  in  retaining  money  paid  under  it. 
I  do  not  think  that  our  judgment  in  this  case,  will  clash  with  any  of  the  de- 
QBQos  which  have  already  taken  place  on  the  Statute. 

LiTTLBDALB,  J. — ^It  seems  to  mc,  that  every  deed  is  voluntary  which  is 
Mde  without  consideration,  or  without  pressure.  In  the  first  place,  there 
US  no  new  consideration  here,  and  therefore,  as  far  as  that  goes,  this  deed  is 
loluDtary.  If  there  had  been  a  new  consideration,  that  would  have  made  all 
tbe  diflerence ;  but  there  must  be  some  consideration  made  for  that  purpose. 
h  the  next  place,  another  thing  to  prevent  a  deed  being  considered  voluntary  is, 
that  it  is  executed  under  pressure.  These  are  the  only  two  cases  which  occur  to 
Be,  where  a  man,  assigning  his  effects  for  the  benefit  of  his  creditors,  cannot 
be  said  to  do  it  voluntarily.  As  neither  of  these  two  circumstances  exists 
bere,  lam  of  opinion,  that  under  the  first  part  of  the  section,  the  deed  must 
be  considered  as  a  voluntary  deed.  But  then  comes  the  proviso,  and  the 
<]QestioQ  is,  whether  that  applies  only  to  the  cases  of  deeds  made  within  a 
cnttin  time  before,  or  also  to  those  made  aflcr  imprisonment ;  I  am  clearly  of 
opiiuoa  that  it  extends  only  to  the  former  class.  To  hold  the  reverse,  would 
be  not  to  satisfy,  but  to  violate  the  very  words  of  the  proviso. 

Williams,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  the  only 
fiBcolty  in  the  case,  arises  from  the  language  of  the  proviso,  which  is  certainly 
lot  of  that  distinct  and  significant  kind  that  might  have  been  wished.  If  a  liberal 
isterpretation  is  given  to  the  words  of  the  proviso,  no  voluntary  deed,  made 
Boie  than  three  months  before  the  imprisonment,  unless  made  with  the  in- 
tention of  petitioning  for  a  discharge  under  the  Insolvent  Act,  would  be 
vithin  the  Statute.  That  was  clearly  not  the  intention  of  the  legislature,  and 
i  idopted  with  respect  to  the  proviso,  would  have  the  effect  of  completely 
coatiidictiiig  the  other  part  of  the  section.  Upon  all  the  facts  in  this  case, 
it  teems  to  roe,  that  this  was  a  voluntary  deed;  it  was  given  without  any 
iiBVcoDadefalion,  and  without  pressure.    Then  that  being  so,  I  cannot  agree 


(g)  8  Bing.  90. 
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Qufen^P^uk.    Act  into  execution  before  the  passing  of  the  5  &  6  Wm.  4,  e.  76,  ooold htit 

The  QvEBif     removed  Mr.  Edwards  from  his  situation,  and  that  in  such  a  case  he  wonU 

FhelfA        f  ^^^  ^*^®  ^^^^  entitled  to  claim  any  compensation.     Mr.  £lilioffrc/«  was  di»- 

luuLi.        missed  under  the  provisions  of  the  local  Act,  and  not  under  any  power  of 

removal,  which  was  conferred  by  the  5  &  6  Wm,  4,  c  76.     Nor  was  he  t 

corporate  officer  within  the  meaning  of  the  66th  section.    It  has  been  decided, 

that  if  the  Lords  of  the  Treasury  exceed  their  jurisdiction,  their  order  is  a 

mere  nullity.  Rex  v.  Bridgwater  {b) 

Sir  /.  Campbell^  A.  G ;  and  Bingham^  canird, — The  order  of  the  Ijords  of 
the  Treasury  ought  to  be  enforced.  By  the  66th  sec.  5  &  6  Wm.  4,  c  76,  it 
is  provided,  that  their  order  shall  be  binding  on  all  parties.  In  Ris  T. 
Bridgwater  (b),  it  was  decided,  that  the  word,  office,  is  not  used  in  tie 
Statute  in  its  strict  legal  sense ;  and  in  that  case,  a  mandamus  was  granted^  to 
enforce  the  order  of  the  Lords  of  the  Treasury,  which  awarded  compensation  to 
a  clerk  to  the  Justices.  But  Mr.  Edwards^  situation  was  much  more  nearly 
connected  with  the  corporation,  than  if  he  had  been  a  clerk  to  the  JustioH. 
The  dues  which  he  collected  became  the  property  of  the  oorporatioo ;  and 
by  prescription,  the  dues  might  have  beenievied  for  the  support  of  the  qiiaj% 
without  the  intervention  of  the  local  Act,  and  tho  corporation  would  bo 
liable  to  be  prosecuted  by  indictment,  if  the  quays  were  out  of  rqDair.  Aai 
although  the  quay  funds  are  under  the  controul  of  a  committee  of  the  cor- 
poration, yet  they  represent  the  whole  Town  Council 

Cur,  adv.  wit. 

liord  Dbnman,  C.  J. — Upon  the  argument  of  this  case,  we  had  no  doabi 
that  the  party  applying  for  this  mandamus,  was  an  officer  within  the  roeaniqg 
properly  to  be  given  to  that  term,  in  the  compensation  clause  of  the  Munidpol 
Corporation  Act,  5  &  6  Will,  4,  c.  76,  s.  66;  but  we  were  desirous  of  consi- 
dering, whether  upon  the  affidavits,  he  was  an  officer  of  the  borough  of  Peolif 
and  had  been  removed  from  his  office,  under  the  provisions  of  the  Act.  If  wo 
should  be  satisfied,  that  the  affirmative  of  both  these  propositions  was  estalh 
lished,  we  had  no  doubt  that  the  Lords  of  the  Treasury  had  the  exclusiio 
jurisdiction  to  determine  on  his  right  to  compensation,  and  it  would  be  thei 
our  duty  to  enforce  by  mandamus,  obedience  to  the  award  they  have  BMdo; 
but  if  either  of  those  propositions  be  decided  in  the  negative,  it  would  beequally 
clear  that  their  Lordships  have  not  given,  and  of  course  cannot  give  them* 
selves  jurisdiction.  It  is  recited  by  the  local  Act,  29  Geo,  2,  that  the  major 
bailiffs,  burgesses,  and  commonalty,  (t.  e.  the  whole  body  corporate  of  iVob^) 
had  immemorially  received  certain  duties  called  petty  customs,  or  wharfage,  tad 
also  certain  other  duties  called  broomageand  ballodduty,  which  had  been  con- 
stantly luider  the  management  of  the  mayor,  bailiifs,  and  burgesses  as  trustees 
and  managers ;  that  the  said  duties  had  been  applied  for  the  repavof  the  ha^ 
bour,  quays,  and  wharfs,  and  other  works  necessary  for  the  more  convenient  uio 
of  the  same.  Difficulties  in  the  collecting  and  enforcing  the  payment  of  tbeio 
duties  are  then  recited,  and  for  the  remedy,  it  is  enacted  that  certain  specified 
duties  shall  henceforth  be  paid  to  the  mayor,  bailiffs,  burgesses,  and  coo- 
monalty,  as  well  by  the  said  mayor,  bailiffs,  burgesses,  and  commonalty,  in 

(A)  1  N.  &  P.  466 ;  1  Will.  Wol.  k  Dar.  129. 
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latiml  capacities,  as  by  all  other  persons  under  the  circumstances  Qiue^tBenek. 
Act  stated.  And  power  is  given  to  the  mayor,  bailifls,  and  burgesses  j^^  Quuif 
major  part  of  them  for  the  lime  being,  whereof  the  mayor  is  to  be  one,  MAYoa  f 
Mnble,  and  by  any  writing  under  their  hands  or  the  hands  of  the  major  Pooli. 
r  them  so  assembled,  to  appoint  certain  officers,  (amongst  others  a 
naster,)  and  also  from  time  to  time  to  displace  or  remove  them,  and  to 
them  reasonable  salaries  out  of  the  said  duties  collected  by  virtue  of 
:t,  not  exceeding  2s.  in  the  pound.  The  Act  then  provides  for  the 
T  of  collecting  the  duties,  and  auditing  the  accoimts ;  which  it  gives  each 
1,  out  of  whose  goods  any  payment  has  been  made,  a  right  to  examine ; 
stly,  it  specifically  directs  the  application  of  all  the  monies  to  be  raised 
i  said  duties,  to  the  repair  and  good  order  of  the  harbour,  wharfs,  quays, 
ither  works  connected  with  them.  Under  this  Act  Mr.  EdwardM 
ed  his  appointment  as  quay  master,  and  very  shortly  afler  the  election 
town  council,  under  5  &  6  Will.  4,  c.  76,  was  by  them  dismissed  from 
5ce.  It  was  urged  upon  us  in  support  of  the  rule,  and  we  think 
tly,  that  the  compensation  clause  of  this  Act  ought  to  receive  a  liberal 
uction.  Upon  this  principle,  in  the  case  of  The  Mayor  of  Bridgwater 
then  we  found  that  the  duties  and  emoluments  of  clerk  to  the  charter 
es,  had  always  been  incident  to  the  office  of  common  or  town  clerk, 
was  clearly  an  office  of  profit,  within  and  belonging  to  the  Borough,  we 
tit  ourselves  justified  in  holding  that  the  compensation  for  the  loss  of 
ffice,  as  it  existed  before  the  passing  of  the  Statute,  ought  to  embrace 
MDoluments ;  for  the  employment  of  clerk  to  the  Justices,  had  become 
ig  usage,  parcel  of  the  corporate  office  of  town  clerk ;  and  the  applicant 
t  case,  who  had  been  appointed  town  clerk  by  the  new  corporation,  but 
ot  the  clerk  to  the  new  borough  Justices,  appeared  to  us  not  to  have 
re-appointed  to  his  former  office,  and  to  have  received  only  a  partial 
nsation  for  the  loss  of  it.  Before,  however,  we  can  authorize  a  charge 
the  borough  fund,  we  are  bound  to  see  that  the  case  of  the  applicant  is 
ht  fairly  within  the  conditions  of  the  Statute.  Upon  a  consideration  of 
iithority,  by  which  Mr.  Edwards  was  appointed,  and  the  fund  from 
his  salary  was  paid,  we  have  entertained  great  doubts,  whether  he 
be  properly  considered  an  officer  of  the  borough.  It  is  unnecessary, 
Ter,  to  determine  that  question,  because  we  are  of  opinion,  that  he  has 
!ea  removed  under  the  provisions  of  the  Statute  in  question.  By  the 
lection  of  the  Statute,  the  new  body  corporate  are  made  trustees  for 
ting,  by  the  council  of  the  borough,  the  powers  and  provisions  of  all  Acts 
irliament  relating  to  the  borough,  made  before  the  passing  of  the  Act, 
than  any  Act  made  for  securing  charitable  uses,  &c.  Under  this 
o,  the  council  become  substituted  in  the  local  Act  for  the  mayor, 
8, and  burgesses;  they  have  the  same  powers  and  no  greater,  they  must 
lister  the  local  Act,  but  are  bound  by  it.  If  therefore,  Mr.  Edwards, 
r  the  local  Act,  had  been  appointed  for  life,  no  provision  of  the  5  &  6 
4,  c.  76,  would  have  enabled  the  council  to  remove  him.  They 
labled  so  to  do,  only  because  iwder  the  local  Statute,  he  was  appointed 
Id  during  pleasure,  and  because  they  are  now  appointed  as  trustees  to 
Ue  the  powers  and  provisions  of  that  Statute.     The  removal  therefore, 

(c)  I  Nev.  &  P.  466 ;  Will.  Wol.  &  Day.  129. 
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9. 


The  Mayor  of 
Pools. 


Qiieeii^tBmeh,  is  an  act  done  by  them  as  such,  and  in  virtue  of  the  powers  of  that  Sta 
The  Queen  ^^  ^^  ^^^  ^  removal  under  the  provisions  of  the  5  &  6  fVilL  4,  c.  76. 
are  not  satisfied  upon  the  affidavits,  that  the  removal  of  Mr.  Edwards 
been  made  without  just  cause,  unexceptionable  reasons  were  stated  ft 
upon  the  ar>^ument ;  but  without  deciding  that  which  is  not  properly  oj 
jurisdiction,  we  may  add,  that  we  have  come  to  our  conclusion  with  the 
regret,  because  it  seems  clear  that  those  dues,  out  of  which  his  salary 
paid,  do  not  become  a  part  of  the  borough  fund,  and  therefore^  there  w 
be  almost  an  injustice  in  making  that  fund  chargeable  with  any  compensi 
for  the  loss  of  it.  Upon  the  ground,  however,  that  he  has  not  been  rem* 
under  the  provisions  of  5  &  6  Will.  4,  c  76,  we  think  this  rule  mus 
discharged  (d). 

Rule  dischatge 


(d)  See  The  Queen  v.  The  Lords  Commissioners  of  the  Treasury y  antCf  page 


Nov.  im. 


The  Queen  v.  The  Inhabitants  of  Wye. 


A  pauper,  his 
wire  and  six 
children,  were 
remoTed  by  an 
order  of  remo- 
val to  the 
]>arish  of  W,, 
and  upon  an 
appeal  the 
oraer  wss  con* 
finned.    The 
marriage  of 


fW  an  appeal  against  an  order  for  the  removal  of  William  ShrubMhaUf 
Elizabeth  his  wife,  from  Doddington,  in  the  county  of  Kent,  to  Wy 
the  same  county :  the  Sessions  confirmed  the  order,  subject  to  the  opink 
this  Court,  on  the  following  case. 

David  Shrubshall,  whose  settlement  was  in  fVye,  was  married  to  E 
beth  Fenn,  whose  settlement  was  in  Kennington^  at  the  church  of  St,  1 
gareCty  Rochester,  on  the  24th  day  of  3/fly,  1813.  By  her  he  had  ii 
William,  the  pauper,  and  other  children,  all  born  during  the  marriage,  ii 
?b  SiSTaT*  parish  of  Eastling.  David  Shrubshall  continued  to  reside  in  EasOing 
at  that  time  his  wife  and  family,  from  the  day  of  his  marriage  until  March,  1 838| 
ciTil  purposes,  during  this  period  he  frequently  received  relief  from  the  parish  of  Wye. 
^"jToidabie,  ^^  order  of  justices  dated  June  6th,  1833,  he  was  removed  from  Eastlit 
■equently  dis-  Wge,  together  with  "  Elizabeth  his  wife''  and  their  six  children,  whose  n 
Eccf^'^VoS  appeared  in  the  order.  The  pauper  William  was  not  named  in  the  order 
Court.  A  son  he  was  then  unemancipated,  and  had  gained  no  settlement  in  his  own  i 
riageriS!o"  At  the  following  Midsummer  Sessions,  held  on  the  2d  Jvlg,  1833 
^*»  lining  churchwardens  and  overseers  of  Wye  entered  and  respited  an  appeal  ag 

was  confirmed,  this  order,  which  was  again  respited  at  the  Michaelmas  Sessions,  and  si 
^*^J?J®  quently  confirmed  at  the  Epiphany  Sessions,  on  the  31st  December^  IS> 

appear  in  it,  Previously  to  the  confirmation  of  the  order,  the  churchwardens  of  Wye 

ouenUy  kI  menced  a  suit  in  the  Arches  Court  of  Canterbury,  for  the  purpose  of  anm 
moved  to  R^.  ^[,3  marriage  between  David  Shrubshcdl  and  his  wife ;  and  on  the  Ist  of  ^ 
deriTatnre  1834,  a  sentence  of  that  Court  was  pronounced,  by  which  the  mar 

birth  settle-  \,etween  David  Shrubshall  and  Elizabeth  Fenn  was  dissolved  *'  as  hi 
on  an  appeal  been  absolutely  null  and  void  from  the  begmnmg,  to  all  intents  and  pur] 
J5S^\hat  %he  ^^  '*w  whatsoever."  The  Court  of  Quarter  Sessions  were  of  opinion,  the 
parish  of  W.       gaid  order  of  removal,  having  been  confirmed  on  appeal,  was  conclusive  c 
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toper's  derivative  settlement  in  Wye^  from  the  said  David  his  father.   .The    Queetet  Bendu 
KStioci  for  the  opinion  of  this  Court  was,  whether  in  consequence  of  the  dis-     TheQoMw 
ihition  of  the  marriage  between  the  pauper's  father  and  mother  by  the  sentence  «• 

rthe  Arches  Courts  pronounced  subsequently  to  the  date  of  the  confinned   ANrsofWrir 
rder,  the  settlement  of  the  pauper  is  in  Eastling^  the  place  of  his  birth,  or  fai 
Vye,  as  a  derivative  settlement  from  his  father.     If  the  Court  should  be  of 
pinion  that  the  settlement  is  in  EaHlingy  the  order  of  Sessions  and  the  order  of 
ODoval  were  to  be  quashed,  otherwise,  the  order  of  Sessions  to  be  confirmed. 
A  copy  of  the  decree  in  the  Ecclesiastical  Court  accompanied  the  case ;  it 
ris dated  Ist  May,  1834.  and  made  in  a  suit  promoted  by  the  churchwardens 
if  tiie  parish  of  Wye^  and  David  Shrubshall,  and   Elizabeth  Shrubthally 
>Uierwise   Fenn,  spinster;  and  after  reciting  that  Elizabeth  Fenn  was  the 
kughter  of  one  Richard  Shruhthall,  brother  of  the  said  David,  pronoiuiced 
:be  marriage  to   have  been  incestuous  and  unlawful,   and  that  the  same 
ihocld  be  dissolved  **  as  having  been  absolutely  null  and  void  from  the  be- 
pnoing,  to  all  intents  and  purposes  in  law." 

iS^^irr  and  Deedes  in  support  of  the  order  of  Sessions. — An  order  of  re- 
BWfil,  confirmed  by  the  Sessions,  is  conclusive  as  to  the  settlement  of  the 
piQper,  and  also  of  his  family,  Rex  v.  Mayor  of  Woodcheeter  (a),  The  King 
r.  The  inhabitants  of  St,  Mary,  Lambeth  (b).  And  the  order  is  conclusive 
npoQ  the  question  of  marriage,  which  was  involved  in  the  judgment  of  the 
•itioes.  The  King  v.  7%^  Inhabitents  of  Binegar  (c),  and  Rex  v.  North  Fea- 
Imlon  (<0f  ^^  express  authorities  upon  this  point.  Then,  as  the  pauper  was 
lot  emancipated,  and  had  gained  no  settlement  when  the  order  was  confirmed, 
le  obtained  a  derivative  settlement  in  the  parish  of  Wye  ;  and  the  circum- 
tuice  that  the  son's  name  was  not  mentioned  in  the  order,  makes  no  difference, 
Eer  V.  CaUerall  («).  It  cannot  be  said  that  the  sentence  of  the  Ecclesiastical 
xNirt  annulled  the  judgment  of  the  Court  of  Quarter  Sessions.  If  the  parties 
■d  intended  to  dispute  the  validity  of  the  marriage,  the  appeal  might  have 
Keo  respited  until  the  suit  in  the  Ecclesiastical  Court,  which  had  been  com- 
senoed,  was  determined ;  but  all  the  cases  shew,  that  if  a  settlement  is  once 
djudicated  upon,  the  decision  is  conclusive. 

53l«f  and  Brett,  contrd, — The  cases  which  nave  been  cited  are  not  applica- 
rie  to  the  presept  case.  For  the  purpose  of  preventing  litigation,  and  as  a 
ide  of  convenience,  it  has  been  held,  that  an  order,  when  confirmed  on  ap- 
peal, is  conclusive  as  to  the  settlement  of  the  parties  named  in  it.  But  in  all 
tiK  cases  which  have  been  cited,  the  parties  had  been  guilty  of  laches  in  not 
pcodocing  all  the  evidence  which  they  might  have  produced,  at  the  trial  of 
the  appeal.  In  the  present  case,  a  new  state  of  facts  has  occurred  since  the 
a^odication  of  the  Court  of  Quarter  Sessions.  The  marriage  of  the  pauperis 
Mier  was  valid  in  a  Court  of  law,  until  dissolved  in  the  Ecclesiastical  Court ; 
tfid  therefore,  even  if  the  appellants  had  shewn  the  facts  relating  to  the  mar- 
nife,  the  Court  of  Quarter  Sessions  must  have  recognised  it  as  being  valid. 

Cur,  adv.  vult. 

Lord  DuvMAif,  C.  J.,  on  this  day,  delivered  the  judement  of  the  Court.«—        Jam,  ix 

{•)  1  Burr.  S.  C.  191 ;  S.  C.  2,  (c)  7  East,  377. 

^•}m,  (d)  1  Seas.  Cas.  154. 

W  6  T.  B.  615.  (e)  6  M.  &  Sel  Sa 
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QueenU  Bnuh.    In  this  case,  tlic  pauperis  father  and  mother,  as  man  and  wife,  with  their  six 

The  QuEKN      children,  were  removed  by  an  order,  naming  them,  and  dated  in  June,  1833, 

r.  from  Eastling  to  Wye,     An  appeal  was  entered  and  respited  at  the  folkmin^ 

AMTsofWYx.  ^^h  Sessions,  and  aOer  another  respite,  the  order  was  confirmed  at  the 
Epiphany  Sessions,  December  31st,  1833  ;  pending  this  appeal,  and  before 
the  confirmation  of  the  order,  the  churchwardens  of  Wye  had  instituted  pro- 
ceedings in  the  Ecclesiastical  Court  to  annul  the  marriage  between  the  fidher 
and  mother,  as  incestuous ;  and  on  the  1st  of  May,  1834,  by  a  decree  of  that 
Court,  the  marriage  was,  for  this  reason  dissolved,  "  as  having  been  absotntel/ 
null  and  void  from  the  beginning,  to  all  intents  and  purposes  in  the  law." 
At  the  date  of  the  order,  the  pauper  was  alive,  but  was  not  named  in  it,  nor 
removed  by  it.  He  was  bom  during  the  existence  of  the  marriage,  and  al 
that  date  was  unemancipated,  and  without  any  acquired  settlement  He  ms 
now,  by  the  order  at  present  in  question,  removed  to  Wye,  and  the  only  point 
which  we  have  to  consider  is,  whether  the  first  named  order,  with  proof  tht 
the  pauper  was  born  during  the  existence  of  the  marriage,  conclusively  pioTei 
a  derivative  settlement  for  him  in  the  parish  of  Wye,  Our  opinion  is,  that  it 
does  not.  The  judgment  of  the  Court  of  Quarter  Sessions,  upon  the  knmt 
appeal,  decided  directly  the  settlement  of  the  persons  included  in  the  order, 
and  this  being  a  judgment  in  rem,  was  conclusive,  not  only  between  the  par* 
ties,  but  against  all  the  world.  In  order  to  arrive  at  this  judgment,  as  told 
much  of  it  as  affected  the  wife  and  children,  it  was  necessary  for  the  Conrf, 
and  within  its  competence,  to  examine  into  and  determine  both  the  fact  and 
legality  of  the  marriage.  And  although  the  last  mentioned  matter  was  only 
incidentally  within  the  cognizance  of  a  temporal  Court,  and  therefore,  itraiglit 
have  seemed  according  to  the  judgment  delivered  by  De  Grey,  C  J.,  in  tba 
House  of  Lords,  on  the  trial  of  the  Duchess  of  Kingston  (/),  that  the  order  ^ 
was  no  evidence,  with  regard  to  it,  in  any  future  proceeding  ;  yet  numerous  i 
cases  have  decided,  that  orders  of  removal  unappealed  against  or  confirmed  oa  '^ 
appeal,  are  not  only  evidence,  but  conclusive  as  to  all  the  facts  mentioned  in 
them,  and  which  are  necessary  steps  to  the  decision. 

Marriage  and  the  legitimacy  of  children  are  among  the  facts  as  to  wUdi 
this  rule  has  been  upheld,  and  it  has  been  extended  to  the  case  of  a  diiid 
emancipated  at  the  date  of  the  order.  Rex  v.  C(Uterall  {g)  ;  and  even  to  that 
of  children  unborn  at  the  time,  Nympsfield  v.  Woodchester  {Ji),  Rex  v.  SL 
Mary,  Lambeth(i),  These  and  many  other  cases,  have  formed  a  class  whidi 
has  settled  the  practice  at  Quarter  Sessions ;  and  it  is  so  especially  desiraUe 
with  regard  to  this  branch  of  the  law,  to  avoid  all  uncertainty  and  all  sabtle 
distinctions,  that  we  should  upon  no  account  think  ourselves  justified  is 
throwing  any  doubt  upon  these  decisions.  The  principle,  however,  on  whidi 
these  cases  mainly  proceed,  is  a  perfectly  sound  one,  that  a  matter  once  eia* 
mined  into  and  decided  by  a  competent  tribunal,  shall  not  be  re-agitated,  and 
in  efiect  shewn  to  have  been  decided  erroneously  upon  new  evidence,  which 
either  could,  or  could  not  have  been,  but  in  fact  was  not,  produced  upon  the 
fornier  hearing.  And  accordingly  it  is  observable,  that  in  all  the  cases  where 
the  conclusive  effect  of  the  former  order  has  been  disputed,  it  has  been  ths 
object  of  the  party  tendering  the  rejected  evidence,  to  procure  a  contrary  de- 

(/)  II  St.  Tr.  261.  (A)  1  Burr.  S.  C.  191;  2  Stra.  11?^ 

(^)  6  M.  &  Sel.  83.  (i)  6  T.  B.  615.   . 
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tskxi  upon  the  same  state  of  facts,  by  throwing  new  light  upon  them.    Thus,   QuetnU  PeuA. 
X  example,  in  Nympsfieid  v.  Woodchetter  (/?),  and  Rex  v.  St,  Mary^  Lam-     The  Quekn 
«|A  (/),  the  marriages  were  in  fact  equally  as  void  at  the  respective  dates  of  ^^  iMHABrr- 
be  prior  orders,  as  of  the  later,  but  the  evidence  failed  to  prove  them  so.     If   AiiTsof  Wyi. 
he  new  and  better  evidence  had  been  admitted  on  the  second  appeal,  the 
§»X  must  have  been,  not  indeed  to  destroy  tlie  legal  etfect  of  the  former  ad- 
tidications  on  the  points  decided,  t.  e.  the  settlement  of  the  parties  actually 
nemoved ;  but  by  shewing  them  to  have  been  erroneously  decided,  to  take 
iway  their  effect  upon  settlements  derivative  from  the  former;  and  the  Courts 
bive  rightly  said,  *'  the  opportunity  for  this  is  past.'^  But  in  the  case  now  be- 
iatt  the  Court,  a  new  state  of  facts  has  arisen  since  the  former  decision.     An 
■eestnous  marriage,  until  avoided  by  the  sentence  of  the  Court  Christian,  is 
voidable  only,  and  remains  valid  to  all  civil  purposes.     The  judgment  of  the 
Court  of  Quarter  Sessions  having  passed  before  the  sentence  pronounced, 
vit  therefore  correct  in  fact  and  in  law ;  no  alteration  of  the  evidence,  con- 
Mtent  with  the  state  of  facts  then  actually  subsisting,  ought  to  have  made 
ley  diflerence  in  it.    Had  the  incest  da  facto  been  ever  so  clearly  made  out, 
itiQ  the  marriage  roust  have  been  held  valid,  the  children  legitimate,  and  all 
lie  dvil  consequences  as  to  the  settlement  of  the  wife  and  children,  named  in 
&e  order,  must  have  followed.    Whatever,  therefore,  has  been  decided  upon, 
the  then  existing  state  of  facts  remains  imimpeached.    But  the  settlement  of 
te  ptnper  now  comes  in  question  for  the  first  time,  and  it  is  admitted  that 
ke  his  no  settlement  in  Wye,  except  upon  proof  that  he  is  the  legitimate  son 
of  his  father,     llie  former  order,  with  proof  of  the  date  of  his  birth,  is  no 
irabC  prima  fade  evidence  of  his  legitimacy.     But  suppose  the  appellants 
hid  tendered  evidence  that  his  father  had  been  absent  in  America  for  a  year 
hefere  his  birth,  while  the  mother  was  in  England,  in  order  to  shew  him  a  bas- 
lvd,can  it  be  doubted  that  such  evidence  would  have  been  receivable ;  it  would 
hife  contravened  no  fact  found,  or  matter  decided  by  the  former  order.     It 
vonid  merely  have  cut  the  link  which  connected  prima  facie  his  settlement 
vith  that  found  by  the  former  order.     It  does  not  appear  to  us  that  the  evi- 
nce tendered  in  the  present  case,  differs  at  all  in  principle  from  that  just 
iofpoted.     The  appellants  admit  the  former  case  rightly  decided,  that  the 
Mttlement  was  as  there  found,  and  the  marriage  then  valid ;  but  they  say  the 
fane  of  the  Ecclesiastical  Court  shews  that  the  pauper  is,  and  always  was 
i  bsstard.     Whatever  he  the  conclusiveness  of  a  former  order  on  the  facts 
by  it,  it  cannot  in  point  of  time  extend  beyond  its  date ;  it  conclusively 
the  state  of  facts  then  existing,  and  declares  the  law  that  results  from 
it  Bot  what  is  so  shewn  conclusively  then,  may  not  continue ;  a  change  of 
vtoiBStances  may  occur,  to  which  the  former  finding  is  inapplicable.     We 
tRof  opinion,  therefore,  that  consistently  with  all  the  former  decisions,  and 
iwngin  no  way  to  break  in  upon  them,  the  Sessions  were  wrong  in  refus- 
^  the  evidence  tendered ;    that  the  respondents  did  not  by  their  proof 
*<iEe  oQt  conclusively  a  derivative  settlement  in  Wye,  and  consequently  that 
^  (ffder  nrast  be  quashed. 

Order  of  Sessions  quashed. 

W  I  Borr.  S.  C  191 ;  2  Stra.  1172.         (0  6  T.  R.  615. 
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Queen*t  Bendi.  PrINCE  V.   SaMO. 

Jan.  29. 

A  party  to  a  'T'RESPASS  for  a  malicious  arrest     At  the  ^ria],  before  Lord  Denman, 

himselfgivea  ^^  Guildhall,  ot  the  Sittings  after  Trinity  Term,  1836,  it  ap| 

evidence  on  a  that  the  action,  in  which  the  arrest  had  been  made,  was  brought  to  n 

called  a  wit-  *  60/.,  as  money  lent.      The  defence  was,  that  the  money  had  been  givei 

!!!!!?- ^^°  °°  the  jury  so  found.     A  witness  in  that  action  was  aflerwards  indicted  fo 

cross-exami-        . 

nation  stated  jury,  and  the  plaintiff  in  the  present  action  gave  evidence  against  hir 

evidence ;—  witness  foT  the  plaintiff,  at  the  trial  of  the  present  action,  upon  cross-c 

Held,  that  in  nation,  was  asked  whether  he  had  not  heard  the  plaintiff  state,  when  i 

tion,  thp  wit-  evidence  upon  the  indictment,  that  he  had  been  several  times  insolven 

askedaa'to^^  had  been  remanded.     Upon  re-examination,  it  was  proposed  to  as! 

such  othf>r  whether  the  plaintiff  had  not  also  said,  when  giving  evidence  upon  the  i 

that*evi'dence  ^ent,  that  the  money  had  been  given. 

as  qualified  The  question  was  objected  to,  and  the  Lord  Chief  Justice  refused  to 

or  explained  ,  .  ,  «t     i-      "i.        i       i   i.      i 

the  part  stated    ^^^  evidence.     Verdict  for  the  defendant. 

by  him  in 
croas-ezami- 

nation.  Sir  F.  Pollock  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  g 

that  this  evidence  ought  to  have  been  admitted. 

Sir  W.  W.  FoUett  and  H,  Chandless,  shewed  cause  (a). — ^The  rule  < 
as  to  statements  by  a  party  to  a  suit  ^s,  that  they  may  be  used  as  evi 
against  him,  but  that  he  is  entitled,  on  re-examination,  to  bring  fo: 
any  thing,  said  during  the  same  conversation,  and  explanatory  of  the  stat 
already  in  evidence.  The  question  asked,  is  admitted  not  to  have  bee 
planatory  of  what  had  been  before  stated,  it  was  quite  irrelevant  to  it ; 
it  is  a  fallacy  to  say  that  it  occurred  in  the  same  conversation.  Al 
occurs  during  the  same  interview  is  not  therefore,  necessarily  part  c 
same  conversation ;  moreover,  the  subject  matter  of  the  two  statements 
was  altogether  diflerent  and  unconnected.  This  statement,  therefore 
properly  rejected;  it  does  not  contain  either  of  the  two  ingredients,  b 
which  are  necessary  to  render  it  admissible.  The  judgment  of  AbbM, 
in  the  Queen*s  Case  (6),  is  perfectly  consistent  with  this ;  the  former  p 
it  is  so  in  words ;  and  in  the  latter,  the  apparent  exception  which  he  n 
with  regard  to  all  the  conversation  of  a  party  to  a  suit,  is  not  one  in  re 
because  it  is  grounded  upon  the  principle  that  the  admission  is  allowed 
for  the  purpose  of  explaining  the  previous  statement. 

No  analogy  exists  between  the  rules  on  this  subject,  as  to  oral,  and 
written  evidence.  It  is  true  that  the  whole  of  a  written  document  mi 
read,  but  for  this  reason,  that  it  cannot  otherwise  be  ascertained  what  part 
levant,  and  what  is  not  so.     The  same  reason  does  not  apply  to  oral  evic 

Sir  F.  Pollock,  and  Ballj  contrd. — Wliether  this  statement  was  admi 

(a)  Nov.  2l8t.  W  2  B.  &  B.  296. 
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18 explanatory  of  the  cross-examination  or  not,  at  all  events,  it  is  admissible     QneenftBenen. 

asippljing  to  the  same  subject  matter. — [Lord  DenmanyC.  J. — ^I  think  you  are 

precluded  from  attempting  to  shew  the  connexion  between  this  question  and 

the  statement  as  to  the  insolvency,  they  obviously  were  unconnected,  and 

were  assumed  to  be  so,  at  the  trial,  by  both  parties.] — In  the  arguments  on 

the  other  side,  an  attempt  has  been  made  to  shew  a  distinction  between  the 

roles  of  law  relating  to  oral  and  to  written  evidence ;  but  no  such  distinction 

exists,  and  if  it  did,  it  would  be  reasonable  to  act  more  strictly,  with  regard 

to  written,  than  oral  evidence.     In  the  former  case,  nothing  could  be  more 

CHj  than  for  the  judge  to  select  at  once,  upon  inspection  of  an  instrument, 

inch  parts  as  were  relevant ;  but  he  is  not  permitted  to  do  so,  the  whole  of  the 

imtraro^fit  must  be  laid  before  the  jury,  however  small  or  insignificant  the 

pert  of  the  contents  for  which  it  is  put  in  evidence  may  happen  to  be.     In 

Lfnek  V.  CUrhe  (c).  Holt,  C.  J.  says,  speaking  of  an  answer  in  chancery, 

"All  is  evidence  or  none."      The  same    principle    is  established  in   the 

Etrl  of  Bath  v.  Bathersea  (d),  1  Phil.  Ev.  tit.  **  Admissions  by  a  Party 

to  the  Suit,'^  c  5,  s.  4.     This  case  comes  exactly  within  the  principle 

UB^ed  by  Abbott,  C.  J.,  as  the  ground  of  his  decision  in    Thomton  v. 

Auiten  {e),  **  It  is  at  all  times  a  dangerous  thing  to  admit  a  portion  only 

of  a  conversation  in  evidence,  because,  one  part  taken  by  itself  may  bear 

I  very  difierent  construction,  and  have  a  very  different  tendency  to  what 

vould  be  produced  if  the  whole  were  heard,  for  one  part  of  a  conversation 

wS  frequently  serve  to  qualify  and  to  explain  the  other." 

Cur.  adv,  vult. 

Lord  Denman^  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court. -«- 
nil  was  an  action  for  a  malicious  arrest  on  a  false  suggestion  that  money 
wu  lent  by  the  defendant  to  the  plaintiff,  when  it  had  been,  in  fact,  given. 
Ae  plaintiff  called  his  attorney  as  a  witness,  he  happened  to  have  been  pre- 
not  at  the  trial  of  a  prosecution  for  perjury,  instituted  by  the  plaintiff  against 
I  witness  in  the  action  wherein  he  had  been  arrested.  The  defendants' 
nnnsri  inquired  of  him,  in  cross-examination,  whether  the  plaintiff  had  not 
a  the  trial  for  perjury,  stated  that  he  himself  had  been  insolvent  repeatedly, 
ttd  remanded  by  the  Court.  This  question  was  not  objected  to.  On  his 
Reexamination  the  same  witness  was  asked  whether  the  plaintiff  had  not  also 
n  that  occasion,  given  an  account  of  the  circumstances  out  of  which  the 
urest  had  arisen,  and  what  that  account  was ;  for  the  purpose  of  laying  be- 
fore the  jury  proof  that  the  arrest  was  without  cause,  or  malicious,  of  both 
vkich  facts  there  was  scarcely  any,  if  any,  evidence  whatever.  The  question 
expressly  confined  to  that  purpose  was,  whether  the  plaintiff  did  not  say  in 
tke  course  of  his  examination  that  the  money  was  given,  and  not  lent  To 
tkit  question  the  defendant's  counsel  objected,  not  on  account  of  its  leading 
fom,  but  because  the  defendant  having  proved  one  detached  expression  that 
fcll  fram  the  plaintiff,  when  a  witness,  does  not  make  the  whole  of  what  he 
tin  said,  evidence  in  his  own  favour. 

My  opinion  was,  that  the  witness  might  be  asked  as  to  every  thing 
^  by  the  plaintiff  when  he  appeared  on  the  trial  of  the  indictment,  that 
*^  in  any  way  qualify  or  explain  the  statement  as  to  which  he  had  been 

W  3  Salk.  154.  (e)  2  Dow.  &  Ry.  358. 

(^5  Mod.  9. 

.'. 
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cross-examined,  but  that  he  had  no  right  to  add  any  independent  history 
of  transactions  wholly  unconnected  with  it.  That  a  witness  s  statement 
of*  some  one  thing  said  by  him,  though  drawn  out  by  a  cross-exanuiia- 
tion,  does  not  permit  the  opposite  party  to  add  to  it,  all  thai  he  mty 
have  uttered  on  the  same  occasion  was,  in  effect,  decided  by  seven  out  of 
eight  judges,  whose  opinion  was  taken  by  the  House  of  Lords  in  the  progren 
of  the  Bill  of  pains  and  penalties  against  Her  Majesty  Queen  Caroimt, 
l»rd  Tenterden,  in  delivering  that  opinion  said,  ''I  think,  the  counsel  hast  \ 
right  on  re  examination,  to  ask  all  questions  which  may  be  proper  to  draw 
forth  an  explanation  of  the  sense  and  meaning  of  the  expressions  used  by  tbe 
witness  on  cross-examination,  if  they  be  in  themselves  doubtful,  and  also  of 
the  motive  by  which  the  witness  was  induced  to  use  those  expressions ;  but 
I  think  he  has  no  right  to  go  further,  and  introduce  new  matters  not  suited  to 
the  purpose  of  explaining  either  the  expressions  or  the  motives  of  tbe  wit- 
ness" (y*).  And  as  many  things  may  pass  in  one  and  the  same  conversitios 
which  do  not  relate  to  either,  the  learned  chief  justice  declared  the  opioioDof 
the  judges,  that  the  witness  could  not  be  re-examined  even  to  the  extent  of 
all  that  might  have  passed  relating  to  his  becoming  a  witness,  to  which  iht 
statement  proved  liad  reference. 

Lord  Wynford,  it  is  true,  (then  Mr.  Justice  Best)  dissented  from  thii 
doctrine,  and  thought  that  the  whole  matter  that  passed  in  the  um 
conversation,  was  made  admissible  by  the  adversary's  introduction  of  asj 
part.  But  he  rested  his  dissent  on  the  propriety  of  giving  a  witness  t 
full  opportunity  uf  self-vindication,  which,  in  truth,  the  opinion  of  the 
seven  judges  already  secured  for  him,  and  he  also  laiiietited  that  the  pre- 
vailing rules  of  evidence  were  too  narrow,  and  thus  proved  that  he  nther 
thought  it  a  good  opportunity  to  extend  them,  than  that  he  was  contented  to 
abide  by  them.  Lords  Eldon  and  Redesdale  are  also  reported  in  the  Pariis* 
mentary  L!el)ates  {g)  to  have  intimated  their  disagreement  from  the  opinion 
of  the  seven  judges  ;  they,  however,  acted  upon  it,  and  the  extreme  caution 
with  which  the  former  learned  lord  framed,  and  often  re-modelled  theqiies> 
tion,  to  be  proposed  to  the  judges,  can  hardly  be  reconciled  with  the  doctnos 
that  the  whole  of  what  passed  at  the  conversation  referred  to,  was  for  ihit 
reason  admissible.  Upon  the  whole,  we  think  it  must  be  taken  as  settled, 
that  proof  of  a  detached  statement,  made  by  a  witness  at  a  former  time,  does 
not  authorise  proof  by  the  party  calling  that  witness,  of  all  that  he  said  at  the 
same  time,  but  only  of  so  much  as  can  be  in  some  way  connected  with  the 
statement  proved.  But  in  the  present  case,  the  statement  did  not  proceed  fromt 
witness,  but  from  a  party  to  the  suit,  and  the  opinion  delivered  by  Ijord  TenUf' 
den  is  not  only  confined  to  the  former  case,  but  is  expressly  said  by  him  not 
to  apply  in  the  lal  tcr.  His  language  is  accurately  cited  by  Mr.  Starkie  (A)> 
from  2  B.  &  B.  197 ;  when  a  witness  has  been  cross-examined  as  to  a  coovefSf 
tion  with  the  adverse  party,  the  counsel  for  that  party  has  a  right  to  lay  before 
the  Court  the  whole  which  was  said  by  his  client  in  the  same  conversation, 
not  only  so  much  as  may  explain  or  qualify  the  matter  introduced  by  the 
previous  examination,  but  even  matter  not  properly  connected  with  thepsri 
so  introduced,  provided  only  that  it  relate  to  the  subject  matter  of  the  tsm^ 
The  reason  is  added,  because  it  would  not  be  just  to  take  fmrt  of  a  converw 

(/•)  2  llaus.  Pari.   Deb.   New    Ser.  (i()  lb. 

1307.  OO  1  SUrk.  Ev.  180. 
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tioD  IS  evkleiice  against  a  party,  without  giving  him,  at  the  same  time,  the    Quee^i  Bench, 
benefit  of  the  entire  residue  of  what  he  said  on  the  same  occasion.     We  for-        Prince 
beir  from  entering  into  a  detailed  examination  of  the  doctrine  there  laid         ^y- 
down ;  we  have  considered  it  repeatedly  with  the  utmost  care,  and  with  all 
the  diffidence  inspired  by  such  an  authority,  but  we  cannot  assent  to  it.    We 
will  merely  observe,  that  it  was  not  introduced  as  an  answer  to  any  question 
proposed  by  the  House  of  Lords,  and  may  therefore  be  strictly  regarded  as 
extra  judicial ;  that  it  was  not  necessary,  as  a  reason  for  the  answer  to  the 
({oestion  that  was  proposed  ;  that  it  was  not  in  terms  adopted  by  Lord  Eldan, 
or  any  of  the  other  judges  who  concurred ;  that  it  was  expressly  denied  by 
Lords  Redetdale  and  Wynfard,  and  that  it  does  not  rest  on  any  previous  au- 
thority. We  ought  to  add,  that  in  our  opinion,  the  reason  of  the  thing,  would 
nUher  go  to  exclude  the  statements  of  a  party  making  declarations  which  can- 
not be  disinterested.    Nothing  would  be  more  easy  than  to  find  or  imagine 
examples  of  the  extreme  injustice  that  might  result  from  allowing  such  state- 
iients  to  be  received,  but  none  can  be  stronger  than  the  actual  case ;  because 
the  plaintiff  was  shewn  to  have  said  that  he  was  insolvent,  he  would  have 
been  allowed,  without  any  reference  to  his  own  insolvency,  to  prove  by  his 
discourse  at  the  same  period  every  averment  in  his  declaration,  with  every 
drcomstance  likely  to  excite  prejudice  and  odium  against  the  defendant;  and 
if  this  were  evidence,  the  jury  would  be  bound  to  consider,  and  might  give 
hXi  efkci  to  it,  and  thus  award  large  damages  for  an  injury  of  which  no  par- 
tide  of  proof  could  be  found  but  the  plaintiff's  own  assertion.    We  are  of 
epinion  that  the  line  was  correctly  drawn  at  the  trial,  and  that  this  rule  must 
be  discharged. 

Rule  discharged. 


The  Queen  v.  Pepper.  /«.  sxHk. 

fil^O  warranto  against  the  defendant,  calling  upon  him  to  shew  cause  why  A  freeman  of 

he  exercised  the  jflice  of  a  freeman  and  burgess  of  the  borough  of  jjvimr^voted  *' 
MtJdom,     It  appeared  by  the  affidavits,  that  the  defendant  was  admitted  to  »t  the  election 
bit  freedom  in  February,  1832,  and  that  he  was  enrolled  on  the  freenian^s  a  borough,  was 
kdB,  and  had  voted  at  one  election ;  but  an  objection  being  subsequently  *?***^"2^ll7 
nittd  against  him  at  the  next  revision,  his  name  was  expunged  from  the  freeman's  roll, 

1,^  and  it  did  not 

^'  appear  that 

there  was  any 

Tke$iger  and  Turner  shewed  cause. — By  the  1st  Vic,  c.  78,  sec.  23,  it  is  Fhe^oroughin 
eucted,  that  every  application  to  this  G^urt,  for  the  purpose  of  calling  which  the 
vpoQ  any  person  to  shew  by  what  warrant  he  claims  to  exercise  the  office  interested  :— 
of  nnyor,  alderman,  councillor,  or  burgest,  in  any  borough,  shall  be  made  ^^nof**  ^* 
beibre  the  end  of  twelve  calendar  months  after  his  election,  and  not  at  possession  of 
•sy  subsequent  time.     The  word,  burgess,  is  of  general  signilication,  and  in-  'h^ge,  as  a  " 
dndes  a  freeman,  as  well  as  persons  who  are  on  the  burgess'  roll ;  therefore.,  9^  ^7^^^ 
lb  application  is  made  too  late.     Secondly y  the  defendant  does  not  hold  any   usurping. 
<fc  (or  which  a  quo  warranto  will  lie.     Since  thy  5  &  6  Wm,  4,  c.  76,  he  ^^^^}<^'  ^' 

enacts  that 
informations  by  way  of  quo  warranto  s^ainst  any  mayor,  alderman,  councillor,  or  burgess,  shall 
be  prosecuted  withm  one  year.    Qiuie,  whether  this  idikides  applications  against  freemen ? 
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Qiuem't  Bsntk,  has  ceasecl  to  be  a  memlier  of  the  corporation,  and  it  doea  not  appear  thtt 
TlieQusiN     ^ti^re  are  any  freemen^s  rights  existing  in  the  borough,  which  relate  to  joint 
^1^  stock  or  common  lands,  in  which  he  can  participate.     It  is  tme  that  he  mty 

be  entitled  to  vote  at  the  election  of  members  of  parliament,  but  in  order  to 
do  that,  his  name  must  be  on  the  freeman's  roll.  But  the  defendant  cannot 
exercise  his  franchise  until  his  name  has  been  restored.  In  the  borough  of 
Har9ham  (a),  a  quo  warranto  was  granted  against  a  person  who  clahned  to 
Tote  by  virtue  of  a  burgage  tenement ;  but  he  mu&t  have  been  in  the  actual 
occupation  of  it.  The  King  v.  Whittcell  (b)  establishes  that  there  must  be 
an  user  as  well  as  a  claim  of  a  franchise,  in  order  to  found  an  application  fer 
an  information  in  the  nature  of  qvo  warranto.  Tk$  King  v.  Saunders  (e)^ 
and  The  King  v.  Ogden  (d),  recognize  the  same  principle. 

Sir  /.  Campbell,  A.  G.,  and  Channell,  contrd. — The  1  Vie.  c  78,  sec.  28» 
does  not  apply  to  the  case  of  freemen,  who  are  no  longer  burgesses  of  t 
borough,  but  it  is  confmed  to  those  persons  who  are  on  the  burgess  folL 
The  82  Geo.  3,  c.  58,  sec.  1,  is  still  in  force,  and  six  years  is  the  limitatioa 
applicable  to  proceedings  against  freemen,  as  appears  by  5  &  6  Wm.  4,  c  70^ 
sec.  2.  The  defendant  has  been  sworn  in,  and  has  exercised  his  franchitt 
by  voting  at  an  election  ;  and  upon  an  appeal  to  a  committee  of  the  Honseof 
Commons,  or  on  a  subsequent  revision  of  the  lists,  his  name  may  be  restored. 
There  is  therefore,  a  sufficient  user  of  a  franchise,  to  induce  the  Court  to  miko 
this  rule  absolute.  If  the  defendant  is  not  required  to  shew  his  title,  he  mty 
wait  until  six  years  have  passed,  and  then  demand  to  be  put  upon  the  free- 
man's roll :  and  no  proceeding  by  quo  warranto  can  then  be  taken  againitt 
him.  In  The  King  v.  Tate  («),  a  defective  swearing  in  of  a  free  bui^est 
was  held  to  be  a  sufficient  user  of  the  office,  to  warrant  an  information  in  qw 
warranto. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court.— 
This  was  a  rule  calling  on  the  defendant  to  shew  cause  why  a  quo  warnaUe 
should  not  issue  against  him,  for  usurping  the  office  of  a  freeman  of  the 
borough  of  Maldon.  It  appears  upon  the  affidavits,  that  he  is  upon  the  freo* 
man's  roll,  but  not  on  the  burgess'  roll,  and  that  his  vote  was  expunged  froa 
the  parliament  register  upon  objection  taken  at  the  last  revision.  He  wis 
admitted  in  the  year  1832,  and  it  was  objected;  Firsts  that  this  case M 
within  the  limitation  clause  of  7  WiU.  4,  c.  1,  Vict.  c.  78,  s.  23,  and  there* 
fore  the  application  was  out  of  time ;  but  it  is  unnecessary  for  us  to  intimate 
any  opinion  on  that  point,  because  another  objection  was  made,  upon  which^ 
we  think  the  rule  ought  to  be  discharged.  It  is  a  well  established  rule  ill 
corporation  law,  that  quo  warranto  will  not  lie  unless  against  a  party  in  poo* 
session  and  user  of  such  a  franchise  or  office  as  may  be  properly  the  subject 
of  such  an  information.  Rex  v.  WhitwelL  The  defendant  here,  it  wii 
conceded,  is  in  possession  of  no  such  franchise,  he  is  a  freeman  it  is  true,  bat 
his  present  rights  as  such  barely,  are  limited  by  the  conjoint  operations  of  tl» 
Reform  and  Municipal  Corporation  Acts,  to  the  sharing  in  the  coromoo  bndf 

(a)  Note  to  The  King  v.  Mein,  3  T.  (c)  3  East,  119. 

R.  599.  {d)  10  B.  &  Cress.  230. 

{b)  5  T.  R.  85.  (e)  4  East,  337. 
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or  jomi  Btodc,  if  any,  of  the  borough.  Supposing  even  that  he  is  so  eituated,  QiMm't  Bemk, 
mnile  might  properly  be  made  absolute  against  him  ;  yet  here,  the  affidavits  TheQtmv 
do  not  disclose*  and  we  cannot  presume  that  there  are  any  common  lands  or  ^  «• 
joint-stock.  It  was  contended,  however,  that  he  had  claimed  to  exercise  the 
feSective  franchise,  and  though  now  expunged,  his  name  and  vote  might  be 
restored  on  petition  by  an  election  committee,  or  that  at  the  ensuing  revision, 
the  revising  barrister  might  place  his  name  on  the  list.  It  may  be  conceded, 
thit  on  either  supposition  he  would  be  put  into  the  possession  of  such  a  fran- 
duK,  ad  a  quo  UHurranto  might  lie  for  usurping.  But  we  have  found  no 
mthority  which  decides  that  an  unsuccessful  claim,  and  the  possibility  of  a 
RKwed  claim,  with  success,  to  a  franchise  or  office,  are  equivalent  to  that 
Mtiiil  usurped  possession  which  the  information  in  a  quo  warranto  sup- 
poses. And  we  may  add,  that  there  is  no  reason  to  presume  any  one  of  the 
fats,  upon  the  supposition  of  which  the  argument  is  found  ;  all  legal  pre- 
imptions  are  the  other  way.  We  ought  rather  to  presume  the  decision  of 
the  leTisiDg  barrister  to  be  right,  and  that  it  will  be  acquiesced  in. 

It  was  urged  upon  us,  that  unless  we  granted  this  rule  six  years  from  the 
lile  of  admission,  it  would  expire  before  another  opportunity  could  occur  of 
ning  the  question,  and  so  the  admitted  defect  in  his  title  would  be  cured. 
Whether,  under  the  circumstances,  such  will  be  the  case,  we  do  not  stop  to 
iM|iiffe,  for  admitting  it  to  be  so,  that  ought  not  to  influence  our  decision 
apoD  the  present  state  of  things.  The  same  argument  was  urged  in  Rex  v. 
WiUweli  with  the  same  success.    This  rule  must  therefore  be  discharged. 

Rule  dischaijged. 


Church  t;.  The   Imperial  Gas   Light  and   Coke 

Company. 


Jan,  16. 


pRROR  from  the  Palace  Court     The  defendants  in  error  were  plaintiflTs      1.  Acorpora- 
below  in  an  action  of  atsumpsii,  and  sued  as  the  Imperial  Gas  Light  and  ^^  helu^i 


m 


Mr  Company.     The  first  count  of  the  declaration  stated,  that  the  defendant  ft^umpsit 

birgiined  for  and  agreed  to  take  of  the  plaintiffs,  and  they  at  his  request,  as  weliuexe- 

agreed  to  supply  to  him,  gas  sufficient  to  f\irnish  two  lights  for  one  year,  from  *^"  a^n*^to?he' 

lit /«/y,  1833,  and  so  on  from  year  to  year,  at  the  rate  of  12/.   I0«.  per  supply  of  the 

mmim ;  in  consideration  whereof,  the  plaintiffs  at  the  request  of  the  defendant,  J[al*to'the**^" 

pransed  to  supply  him  with  the  gas,  and  the  defendant  promised  to  accept  purpones  for 

it,  tnd  pay  for  it  at  the  rate  aforesaid,  quarterly,  and  to  give  the  plaintiffs  created. 
tkee  months^  notice  of  discontinuing:  to  take  the  ^as  ;  averment,  that  the      ?•  A  corpo- 

,  .    . -»  -      .  ®  '      \  ^       ,  ration,  incor- 

pmum  were  always,  dunng  a  quarter  of  a  year,  viz.,  from  1  st  October  to  porated  by 

Slit  December,    1834,   ready  and  willing,  and  tendered   to  supply,   Ac,  ^eU^wwaJIk 

tad  that  the   defendant  did  not  give  three  months'   notice,  &c.,  yet  Ihe  in  th«>r  corpo- 

Modant  did  not  when  so  required,  &c.,  accept  the  gas  or  pay  for  it,  but  After  reniict 

^ly  refused,  &c.      The  second  count  was  for  gas  and  goods  bargained  and  »"^  J".*'^" 

>oU;  third,  for  gas  and  goods  sold  and  delivered;  fourth,  on  an  account  inferior  Court, 

•Uted;  to  the  plaintiffs'  damage,  of  4/.  19*.     Pleas :  Firet,  Non  assumpsit;  Jjjftice^'jo^^ 

error,  that  the 
corporation  suing,  tod  that  named  in  the  Act,  were  identical 
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Second,  to  the  first  count,  that  the  plain tifTs,  during  the  time  stated,  weieiM 
ready  to  supply  the  gas,  and  did  not  tender  and  require  the  defenduit  fo 
accept  it. 

Upon  these  pleas  issues  were  joined. 

The  jury  found  that  the  defendant  did  promise,  as  in  the  first,  second,  sad 
fourth  counts  alleged,  and  assessed  damages  upon  these  counts  generally,  it 
2/.  16«.  6d,,  and  that  the  defendant  did  not  promise  as  in  the  third  cooat 
alleged. 

The  errors  assigned  were,  that  damages  were  assessed  generally  oo  tlis 
first,  second,  and  fourth  counts,  and  that  the  cause  of  action  in  the  first  oowit 
mentioned,  was  for  the  breach  of  an  executory  simple  contract ;  and  thai  k 
did  not  appear,  by  the  said  first  count,  that  any  part  of  the  said  contract  ii 
that  count  was  executed ;  and  that  it  further  appeared  in  the  said  oouBly 
that  the  said  company  were  a  corporation.     Joinder  in  error. 

Gaselee,  for  the  plaintiff  in  error  (a). — The  defendants  in  error  are  ineop* 
poratcd  by  a  public  Act  of  Parliament ;  every  person  therefore  is  boond  to 
take  notice  of  that  fact.  Per  Holroyd,  J.,  in  Broughton  v.  The  Mancknitt 
Waterworks  Company  (6).  The  sole  question,  therefore,  which  remains  lor  tki 
Court  is,  whether  a  corporation  can  maintain  assumpsit  on  an  es^semttn/ 
contract.  It  is  admitted,  that  in  some  cases  a  corporation  may  sue  on  acoih 
tract  not  under  seal,  but  in  all  the  instances  where  it  has  been  so  heMt  tli 
contract  has  been  executed.  And  in  Dunston  v.  T%e  Imperial  Gas  lAfkt 
Company  (c),  Taunton,  J.,  intimates  that  a  corporation  would  only  be  liable 
even  on  an  executed  contract,  on  the  grounds  of  moral  obligation.  Howefer, 
with  respect  to  executory  contracts  not  under  seal,  there  is  an  express  au- 
thority, wherein  the  Court  of  Common  Fleas  deliberately  decided,  that  ao 
action  can  be  maintained  by  a  corporation.  The  East  London  Watsrwerkt 
Company  v.  Bailey  (d).  The  first  count,  therefore,  of  this  dedaratioii  ii 
bad ;  and  as  the  damages  are  assessed  generally,  the  judgment  must  fee 
arrested.  Day  v.  Robinson  (e).  The  action  also  having  been  brought  in  ea 
inferior  Court,  there  can  be  no  venire  de  novo,  Trevor  v.  Wall  (/),  Bisksf 
V.  Kaye  (y). 

R.  V.  Richards,  contrd.^li  is  not  necessary  to  decide  whether  this  cofr 
tract  ought  to  have  been  under  seal.  Looking  at  the  record,  nothing  appeaii 
inconsistent  with  the  supposition  that  this  is  a  foreign  corporation,  and  thefe* 
fore  competent  to  sue  on  a  contract  not  under  seal,  TTie  Dutch  Compamf  ▼• 
Van  Moses  (A),  Bank  of  St.  Charles  v.  De  Bernales  (t),  British  Linen  Cemr 
pany  v.  Drummond  (j  ).  After  verdict,  the  Court  will  not  intend  that  (he 
corporation  mentioned  in  the  Act,  is  necessarily  the  same  as  the  corporatioa 
suing  on  the  record.  The  extent  of  judicial  intendment  is  very  limited;  Vto 
cases  have  occurred  in  which  the  Court  would  not  intend  thai  DuUi^ 
was  in  Ireland,  Sprowle  v.  Legge  {k),  Kearney  v.  King  (I),     There  is  « 

(a)  The  case  was  aro^iicd  in  Easter 
Term  last,  28th  Aprils  before  Lonl  Den- 
man,  C.  J.,  Pattesun  and  Coleridge,  Js. 

(b)  3  B.  &  Aid.  1. 

(c)  3  B.  &  Adol.  125. 
(VO  4  Bing.  283. 
(f.)  1  Ad.  »f  El.  554. 


(/)  I  T.  R.  151. 
(ir)  3  B.  &  Aid.  605. 
(A)  1  Str.  612. 
(i)  Rv.  &Moo.  190. 
(j)  IbB.  &C.903. 
{i)  1  B.  &  C.  16. 
(/)  2  B.  &  Aid.  301. 
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rtin  stronger  case.  Smith  v.  Smyth  (m),  where  the  Court  would  not  notice    Queei^Bendt. 

Imdm  to  be  in  MiddU%ex.     It  is  said  by  Lord  Cok$  (n),  that  the  Court  will 

ike  judicml  notice  of  counties  only.     In  Rex  v.  Greep  (o),  //a//,  C.  J.,  lays 

loirn  the  same  doctrine ;  so  in  Rex  v.  Sympeon  ( p\  the  Court  refused  to 

ntice  that  Colcheeter  was  in  the  diocese  of  London,     Yet  various  Acts  of 

i^iainent  have  mentioned  these  places  as  being  in  these  particular  counties, 

ind  certainly  many  have  mentioned  Dublin  as  being  in  Ireland,     The  Court 

berefore,  will  not  notice  that  this  is  the  identical  corporation  which  it  is 

ifgued  x*  under  disability  to  sue.     Suppose  it  was  provided  by  an  Act  of 

Rvliament,  that  A.  B.  should  sue  on  behalf  of  a  creditor  in  a  particular 

van  of  action  only,  and  A.  B.  sued  in  another  form.     The  Court  could  not, 

tfter  verdict,  notice  that  he  was  the  same  A.  B.,  who  was  disabled  from  so  suing. 

Suppose  an  action  of  tort  to  have  been  brought,  and  not  guilty  pleaded,  at  a 

ioie,  when  by  that  pica,  all  facts  were  put  in  issue.     A(\er  verdict  the  Court 

rofuld  presume  that  every  thing  was  proved  necessary  to  entitle  the  plaintiff 

0  recover ;  the  cases  upon  the  subject  are  collected  in  the  notes  to  ^Vms. 

iram/.  (7).      In  Bametl  v.  Gloseop  (r),  where  a  written  assignment  was 

leoessary,  the  Court  refused  to  entertain  the  objection,  because  it  did  not 

ppear  on  the  record.     Tidbits  v.  Yorke  (e),  was  to  the  same  effect,  but  the 

lie  b  stronger,  because  there  the  action  was  on  a  penal  Statute,  where  the 

\nii  would  be  less  disposed  to  intend  anything  against  the  defendant.    If 

be  Court  will  intend  the  identity  of  the  plaintiffs  below,  with  the  corpora- 

ioD  mentiooed  in  the  Act,  the  objection  that  they  are  not  entitled  to  sue 

or  the  reason  alleged,  is  too  late  after  verdict  and  judgment.     There  is 

Dthiog   to  contradict  the   assumption,   that  the   corporation   formally  ap- 

ointed  an  agent  for  the  pur|)ose  of  entering  into  contracts,   Yarborough  v. 

hmk  of  England  (Jt)',  or  that  the  plaintiffs  on  their  side  contracted  by 

peeialty,  and  the  defendant  by  simple  contract  only.     Two  parties  may  con- 

nct  together,  the  one  by  deed,  the  other  by  parol,  Co,  Litt.  229,  a. ;  Com.  Dig, 

^ait  (A.  2) ;  Foster  v.  Mapes  («).     Then  suppose  a  deed  to  have  been  ex- 

coled  by  a  landlord  to  a  person  who  executes  no  deed,  but  who,  nevertheless, 

•kef  possession  ;  the  landlord  must  then  l)e  sued  on  the  deed,  but  the  tenant 

D  assumpsit.     In  The  Mayor  of  Stafford  v.  Till  (t;),  the  Court  held  that 

issumpsit  for  use  and  occupation  might  be  maintained  by  a  cor^Hirat  ion ; 

lierefore  assuming  a  corporation  cannot  contract  otherwise  than  by  deed,  the 

jtmri  there  must  have  implied  the  existence  of  a  deed. — [Palteson,  J. — The 

fection  of  use  and  occupation  does  not  necessarily  imply  a  contract,  it  may  be 

imere  waiver  of  a  tort.] — That  is  to  say,  the  Court  allows  the  plaintiff  to 

treat  the  defendant  as  if  he  occupied  in  consequence  of  a  contract.      The 

corporation  can  only  be  entitled  to  sue,  on  the  ground  tliat  some  benefit  has 

Weo  received  by  the  defendant,  and  therefore,  some  interest  has  passed  from 

tke  corporation.     Supposing  even  that  the  corporation  could   not  contract 

but  by  deed,  the  omission  to  set  out  the  deed  is  but  matter  of  form,  and 


(■»)  10  nin^.  406. 
(»)  2  Inst  55. 
(o)  Coinb.  460. 
(p^  2 1^1.  Ray.  1.3/9. 
('/)  I  Wnw.  Saiiiid.  28,  a.  n,  (A). 
„(r)l   Hing.    N.    C.    633;    S.  C. 


(s)  5  B.  &  Adol.  605. 
(/)  16  KHst,  6. 
(m)  (Vo.  Kliz.  212. 
(c)  4  Biiig.  75. 
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Que^t^emK   ground  for  special  demurrer  only,  TiUm  v.  The  Warteick  Gat  Company  (t?) 
Croydon  HospiteU  v.  Farley  (or). 

But  if  this  point  had  been  raised  on  a  special  demurrer,  attumpnt  is  main- 
tainable on  this  contract.  This  company  was  created  for  the  purpose  ot 
trading  in  this  very  commodity,  and  if  a  power  of  attorney  were  neoessuy 
for  the  sale  of  every  \l,  worth  of  gas,  such  a  necessity  would  virtually  destioj 
the  company.  In  Ea$t  London  Waterworks  Company  v.  Bailey,  the 
contract  was  for  a  large  amount,  not  for  a  matter  of  daily  recurroMC^ 
nor  relating  to  the  sale  of  the  subject  matter,  for  the  purpose  of  selliiig 
which  the  company  was  created.  The  doctrine  of  Best,  C.  J.,  relative  to 
executory  contracts,  was  not  necessary  to  the  decision  of  the  case,  and  caoooi 
be  supported.  If  it  be  admitted  that  a  corporation  can  sue  on  an  executed 
contract  not  under  seal,  what  reason  can  be  assigned  why  they  should  not 
have  the  same  power,  when  the  contract  is  executory  only  ?  no  diflereooem 
principle  exists  between  the  two  cases.  In  The  West  MiddleMox  Waierwurh 
Company  v.  Sincerkropp  (^),  the  plaintiffs  proved  an  executory  cQDtiid 
with  themselves,  not  under  seal,  without  any  difficulty  being  raised  on  tlnl, 
ground.  It  is  true  the  action  was  in  case,  but  the  objection  was  just  as  open 
to  be  made,  as  if  it  had  been  in  assumpsit.  The  contract  there  was  relative^ 
to  the  supply  of  water;  it  is  therefore  an  authority  to  shew,  that  in  cases  ite 
the  present,  the  contract  need  not  be  under  seal;  there  are  many  otlM^ 
authorities  to  the  same  effect,  Vin.  Abr,  tit.  Corporation,  Bae,  Air; 
tit.  Corporation  (C.  3),  Bro,  Abr.  tit.  Corporations  and  Capacities,  foL  18^' 
pi.  47,  49,  50,  53.  The  opinions  of  Lord  Tenterden,  C.  J.,  and  PaUeson,  U 
in  Dunston  v.  The  imperial  Gas  Light  Company,  seem  to  have  beeiv 
that  contracts  relating  to  purposes  for  which  a  company  is  formed,  need  not 
be  under  seal ;  and  Slark  v.  The  Highgate  Archway  Company  (z).  Smith  v. 
The  Birmingham  Gas  Company  (a),  establish  the  same  principle.  No  objec- 
tion was  taken  in  the  The  East  India  Company  v.  Tritton  (b),  to  the  com- 
pany suing  in  assumpsit  on  bills  of  exchange,  yet  surely  dcsaling  in  bills  of 
exchange  was  not  more  the  object  for  which  that  company  was  formed,  thaa 
the  distribution  of  gas  was  the  object  of  the  present. 

Gaselee,  in  reply.     [The  Court  having  intimated  that  they  felt  bound  to 

take  notice  that  the  plaintiffs  below  were  a  corporation.] — ^With  respect  to 

intendments  after  verdict,  the  rule  laid  down  by  Buller,  J.,  in  Spieres  f. 

Parker  (c),  is,  that  **  Nothing  is  to  be  presumed  but  what  is  expressly  stated 

in  the  declaration,  or  what  is  necessarily  implied  from  those  facts  which  afS 

stated.''     This  rule  cannot  be  held  to  embrace  all  those  imaginary  possihilitiei 

of  deeds  made,  &c.,  which  have  been  suggested.     Moreover,  the  decIaratioB 

itself  contradicts  such  a  supposition,  because  it  alleges  mutual  promises;  at 

to  the  appointment  of  an  agent,  there  is  no  ground  for  any  such  assnaip^ 

tion,  and   if  one  had  been  appointed,  he  could  have  no  further  power  lo 

contract,  than  the  company  itself.      This  case  is  identical  with  The  Eed 

London  Waterworks  Company  v.  Bailey,  and  the  Court  must  overrule  that 

case,  if  they  decide  that  this  action  will  lie. 

Cur,  adv,  vvU, 


w)  4  B.  &  C.  962L 
x)  6  Taunt.  467. 
y)  Moo.  &  Mai.  408. 
z)  5  Taunt.  792. 


(a)  1  Ad.  &  El.  526. 
(h)  3  B.  &  C.  2Ra 
(c)  1  T.  R.  141. 
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\  Dbvman,  C  J.,  oil  this  day  delivered  the  judgment  of  the  Court. —    MueetCs  PmA. 
'as  error  from  a  judgment  pronounced  in  the  Palace  Court,  for  the       c^^'**' 
ints  in  error,  who  were  plaintiffs  below  in  an  action  of  assumpsit  on  ". 

ach  of  an  txecutory  contract  for  the  supply  of  gas  on  the  one  hand,  ^Ga!*Uoht^'' 
non-acceptance  and  non-payment  on  the  other.     The  error  insisted       and  Coke 
I  argument,  before  my  brothers  Palteson,  Coleridge,  and  myself,  was, 
\  plaintifls  being  a  corporation,  were  incapable  of  suing  in  assumpsit 
xecutory  contract ;  and  the  distinction  was  taken  between  a  contract 
ry  and  executed.   In  support  of  this  distinction,  the  case  of  The  East 
Waterworks  v.  Bailey  and  others  (g),  was  cited  as  a  direct  authority. 
his  case  was  argued,  this  Court  had  not  pronounced  its  judgment  in 
Beverley  v.  The  Lincoln  Gas  Company  (A),  in  which  it  was  deter- 
that  assumpsit  was   maintainable  against  a  corporation,  upon  an 
1  contract  for  goods  sold  and  delivered.   We  do  not  mention  this  latter 
iirectly  in  point,  but  because  having  there  considered  at  some  length 
ciples  upon  which  the  law  stands,  as  to  the  pou'ers  and  liabilities  of 
ions  in  respect  of  parol  contracts,  we  are  now  relieved  from  some 
the  inquiry,  which  it  might  otherwise  have  been  necessary  to  have 
ough.     Assuming  it  therefore  to  be  now  established  in  this  Court, 
•rfwration  may  sue,  or  be  sued  in  assumpsit^  upon  executed  contracts 
tain  kind,  among  which  are  included  such  as  relate  to  the  supply  of 
essential  to  the  purposes  for  which  it  is  created,  the  first  question 
whether  as  aOecting  this  point,  and  in  respect  of  such  contracts,  there 
sfond  distinction  between  contracts  executed  or  executory.     Now  the 
ntract  which  is  executory  to-day,  may  become  executed  to-morrow. 
peadi  of  it,  in  its  latter  state  may  be  sued  for,  it  can  only  be  on  the 
ion  Uiat  the  party  was  competent  to  enter  into  in  its  former ;  and  if  the 
»re  so  competent,  on  what  ground  can  it  be  said  that  the  peculiar 
which  the  law  gives  for  the  enforcement  of  such  a  contract,  may  not 
I  for  the  purix)se.     It  appears  to  us  a  Legal  solecism  to  say,  that 
ire  competent  by  law  to  enter  into  a  valid  contract  in  a  particular 
d  that  the  appropriate  legal  remedies  for  the  enforcement,  or  on  breach 
a  contract,  are  not  available  between  them.     Where  tlie  action  is 
ibr  the  breach  of  an  executed  contract,  the  evidence  of  the  contract, 
press  one,  must  be  the  same  as  if  the  action  were  brought  while  it 
cutory ;  an  oral,  or  written  agreement,  or  a  series  of  letters  might  be     •. 
i  to  prove  the  fact,  and  the  terms  of  the  contract :  could  it  be  contended 
!se  would  be  evidence  of  a  valid  contract  afler  execution,  but  of  a 
inoperative  one  before.     Unless  positions   such   as   these  can  be 
led,  we  do  not  see  how  to  support  any  distinction  between  express, 
y,  and  executed  contracts  of  the  description  now  under  consideration, 
lotion,  however,  seems  to  be  intimated  in  some  cases  between  the 
contract  of  the  parties,  and  that  which  the  law  will  imply  for  tfaem^ 
executed  consideration,  and  a  validity  is  attributed  to  the  latter, 
denied  to  the  former.     But  there  is  no  foundation  for  this ;  the  difler- 
tween  express  and  implied  contracts,  is  merely  a  diflerenoe  in  the 
'proo£    On  the  one  hand^  a  plaintiff  who  should  sue  on  a  contract^  to 

Bug.  28a  (A)  2  N.  &  P.  263;  S.O.  WiL  WoL 

&  Day.  519, 
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Qunff  Beneh.   be  implied  from  certain  acts  done,  must  be  nonsuited  if  those  acts  w 
C^^l^       shewn  to  be  in  compliance  with  stipulations  antecedently  entered  into,  unl 
«•  he  was  prepared  with  evidence  of  all  the  stipulations.    On  the  other  hand, 

Gam  Liaht  contract  can  be  implied  from  the  acts  of  parties,  or  result  by  law  from  bene 
and  Coke  received,  but  such  as  the  same  parties  were  competent  expressly  to  et 
into.  And  this  is  important  in  the  present  argument,  because  it  makes 
decisions  on  implied  contracts,  authority  for  our  decision  upon  an  expr 
one.  Upon  these  grounds,  we  are  prepared  to  decide  that  the  present  act 
was  maintainable.  So  far,  therefore,  as  the  decision  of  the  Court  of  Comn 
Pleat  in  The  Easi  London  Waterworke  Company  v.  Bailey  qnd  otk 
proceeded  on  the  distinction  between  contracts  executed,  and  executory, 
are  compelled  after  consideration  to  express  our  opinion,  that  it  was  wron 
decided.  The  case  may  be  sustained,  however,  on  another  ground,  ooes 
ently  with  our  previous  remarks,  and  which  aflbrds  another  reason  for  < 
present  decision.  The  general  rule  of  law  is,  that  a  corporation  cootn 
under  its  common  seal ;  as  a  general  rule,  it  is  only  in  that  way  that  a  < 
poration  can  express  its  will,  or  do  any  act.  That  general  rule,  howei 
has  from  the  earliest  traceable  periods  been  subject  to  exceptions ;  the  d 
sbns  as  to  which,  furnish  the  principle  on  which  they  have  been  establidi 
and  are  instances,  illustrating  its  application,  but  are  not  to  be  taken,  ai 
prescribing  in  terms,  the  exact  limit  that  a  merely  circumstantial  difiereoo 
to  exclude  from  the  exception.  This  principle  appears  to  be  convenia 
amounting  almost  to  necessity.  Wherever,  to  hold  the  rule  applicable,  wo 
occasion  very  great  inconvenience,  or  tend  to  defeat  the  very  object 
which  the  corporation  was  created,  the  exception  has  prevailed.  Hence 
retainer  by  parol  of  an  inferior  servant,  the  doing  of  acts  very  frequently 
curring,  or  too  insigniHcant  to  be  worth  the  trouble  of  affixing  the  comn 
seal,  are  established  exceptions.  On  the  same  principle  stands  the  powei 
accepting  bills  of  exchange,  and  issuing  promissory  notes,  by  oompai 
incorporated  for  the  purposes  of  trade,  with  the  rights  and  liabilities  coo 
quent  thereon.  These  principles  were,  it  is  evident,  present  to  the  attent 
of  the  Court  of  Common  Pleas,  when  the  case  in  question  was  decided,  f 
they  might  reasonably  have  held  that  a  contract  with  a  Water  Company, 
the  supply  of  iron  pipes,  was  neither  one  of  so  frequent  occurrence,  or  so 
importance,  or  so  brought  within  the  purpose  of  the  incorporation,  that 
principle  of  convenience  above  established  required  it  to  be  taken  out  of 
general  rule.  If  however  the  present  case  be  tried  by  the  same  test, 
decision  ought  to  be  the  other  way.  On  the  face  of  this  record  we  m 
understand  this  company  to  have  been  incorporated  for  the  purpose  of  supp 
ing  individuals  willing  to  contract  with  them,  for  gas-light  and  coke,  and 
present  appears  to  have  been  a  contract  for  the  supply  of  gas  ibr  a  yi 
amounting  to  12/.  16«.,  and  so  from  year  to  year.  We  cannot  be  ignor 
that  such  contracts  must  be  of  frequent  and  almost  daily  occurrence,  ) 
to  hold  that  for  every  one  of  them,  of  the  same  or  less  amount,  (for  wh 
the  sum  is  so  small,  a  diminution  of  half,  could  not  vary  the  principle),  it } 
necessary  to  affix  the  common  seal,  would  be  so  seriously  to  impede  the  c 
poration  in  fulfilling  the  very  purpose  for  which  it  was  created,  that  we  thi 
we  are  bound  io  hold  the  case  fairly  brought  within  the  principles  of  i 
established  exceptions.     Leaving  therefore,  the  ancient  rule  still  unbroken 
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stances  to  which  it  is  fairly  applicable,  we  arc  of  opinion  that  the    Qwfen*s  Btndi. 
:tion  was  well  brought,  and  consequently  our  judgment  will  be  for       church 
lants  in  error.  «• 

The  Imprrial 

Gas  Light 

and  CoKV 

COMPANir. 


Judgment  fur  the  defendants  in  error. 


REGUL^  GENERALES. 


Hilary  Term,  1S38. 


13M  January, 


DERBD,  that  the  1 7th  article  of  the  rule  made  in  Hilary  Term,  2  Will. 
'  regulating  the  practice  of  all  the  Courts  of  Queens  Bench,  Com" 
\9y  and  Exchequer  of  PleaSy  be  from  henceforth  annulled  ;  and  that 
es  special  bail  may  be  justified  before  a  judge  at  chambers,  both  in 
in  vacation. 

iso  ordered,  that  no  rule  for  a  special  jury  shall  be  granted  on  behalf 
efendant  or  plaintiff  in  replevin,  except  on  an  affidavit  cither  stating 
lotice  of  trial  has  been  given,  or  if  it  has  been  given,  then  stating  the 
?faich  such  notice  has  been  given ;  and  in  the  latter  case,  no  such  rule 
granted  unless  such  application  is  made  for  it  more  than  six  days 
lat  day,  provided  that  a  judge  may,  on  summons,  order  a  rule  for  a 
iiry  to  be  drawn  up  at  any  time. 

arther  ordered,  that  henceforth  everv  rule  of  Court  delivered  out  in 
,  shall  be  dated  the  day  of  the  month  and  week  on  which  the  same 
red  out,  but  shall  be  entitled  as  of  the  Term  immediately  preceding 
ation. 

(Signed) 

Denman,  J.  Parke, 

A\  C.  Tindal         J.  B.  Bosanquet, 
Abinger.  E.  II,  Alder  son. 

J.  A,  Park.  J.  Gurney. 


Z\8t  January. 

ERBBY  ORDERED,  that  on  and  afler  the  4th  day  of  this  present  Hilary 
m,  all  affidavits  sworn  before  a  commmissioner  in  the  country,  or  a 
f  Assize  on  the  circuit,  be  read  in  the  several  Courts  of  Queen's 
Commim  Pleas,  and  Exchequer,  before  any  judge  of  the  same,  or 
the  masters  thereof,  in  like  manner  as  other  affidavits,  and  without 

the  party  filing  them  to  obtain  copies  of  the  same, 
it  is  further  ordered,  that  all  affidavits  read  before  a  judge  of  any  of 

Courts,  or  before  a  master  of  the  same,  shall  be  filed  with  a  master 
iid  Courts,  and  be  alphabetically  indexed ;  such  affidavits  to  be  deli- 
>  the  said  masters,  in  order  to  be  filed,  four  times  in  the  year,  that  is  to 
\  kat  day  of  each  term. 

(Signed  by  the  fifteen  Judges). 
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Q,teen'$  B«efc.  QUEEN'S  BENCH.  Zlsi  January. 

Rbovub       T^HEREAS,  by  the  practice  of  this  G>urt  in  all  actions  of  ejectment,  it  i 
GBNBRALB0.  nccessary  that  the  plea  and  consent  rule  should  be  filed  at  the  chain 

bers  of  one  of  the  judges  of  the  same  Court. 

It  is  hereby  ordered,  that  from  and  after  the  last  day  of  this  ptesent  Tern, 

the  said  practice  be  discontinued,  and  in  all  such  actions,  the  plea  with  the 

consent  rule  annexed  thereto,  be  delivered  in  like  manner  as  pleas  in  otiwr 

actions,  the  defendant's  appearance  being  first  entered  with  the  proper  officer 

'  as  heretofore. 

(Signed) 

Denman.  /.  WiUiami. 

J.  Liitledale.         J,  T.  Coleridge, 
J.  Patiesan. 
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Easter  Term,  1  Victoria,  1838. 


Field  and  another  v.  Joseph  Robins. 

ACTION  on  a  bond  given  by  the  defendant  to  the  plaintifls,  to  indemnify 
them  from   any  losses  which  they  might  sustain,  by  reason  of  hav- 
ing executed  a  bond  to  his  majesty,  conditioned  that  the  defendant  should 
veil  and  truly  account  for  all  monies   which  should  come   to  his  hands, 
IS  storekeeper  on  the  establishment  of  the  Board  of  Ordnance,  on  Priddt/*s 
Hard.    Tiie  declaration  stated  the  condition  of  the  first  mentioned  bond  to 
be,  that  the  defendant  and  one  James  Ro&ins,  or  either  of  them,  should  from 
time  to  time,  indemnify  the  plaintilfs,  from  all  actions  and  demands  on  account 
oflhe  bond  so  given  by  them.   Averment: — That  the  defendant  did  not  duly 
sccoutit  for  money  received  by  him  as  storekeeper ;  and  that  afterwards,  to 
vit,  CD  the  3d  June^  1825,  two  actions  were  commenced  against  the  plaintiffs 
1^  the  bond ;  and  that  in  order  to  compromise  the  same,  the  plaintiflTs  paid 
lo his  majesty  1098/.  \As,  9(/.,  whereby  the  plaintiffs  were  damnified  to  that 
v&ount.    Breach: — That  the  defendant,  and  the  said  James  Robins,  did  not, 
Bcr  did  either  of  them,  indemnify  the  plaintiffs,  from  the  loss  and  damages 
•0  by  them  sustained  by  the  payment  of  the  said   sum  of  1098/.  14*.  9d. 
THe  defendant,  after  craving  oyer  of  the  bond  given  to  the  pLiintiffs,  by 
^hich  it  appeared  that  the  defendant  and  James  Robins  were  joint  and  several 
obligors — pleaded  that  the  said  James  Robins,  after  the  making  of  the  said 
Writing  obligatory,  and  after  the  forfeiture  of  the  same  by  the  said  breach  of 
^  said  condition,  and  whilst  the  damages  sustained  by  the  plaintiffs,  by 
'^'SOQ  of  the  said  breach,  remained  and  were  wholly  unliquidated,  and  before 
the  comroencemeni  of  this  suit,  (to  wit)  on  the  15th  day  of  January,  1828, 

^.  I.  L 


Queen*  s  Bfwh^ 

Apiil  19. 

Where  the 
obligee  of  an 
indemnity 
bond,  given  by 
two  joint  and 
■eyeral  obli« 
gors,  sued  one 
of  them,  and 
obtained  a 
verdict  for  the 
whole  of  the 
damages  sus- 
tained, and 
afterwards 
settled  the  ac- 
tion by  accept- 
ing a  small 
Sart  of  the 
amage^,  and 
gave  a  receint 
which  stated 
that  he  had 
agreed  to  re- 
ceive the  sum 
'*  in  discharge 
of  the  damages 
and  costs  in 
the  action  :*' — 
Held,  that  not- 
withstanding 
this  settlement 
of  the  former 
action,  the 
obligee  was 
entitled  to  sue 
the  other 
obligoi. 
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Queen*s  Bench,  paid  to  the  plaintiffs  218/.  in  full  satisfaction  and  discharge  of  the  saij 

Field         damages  sustained  by  the  plaintiffs,  by  reason  of  the  said  breach  of  the  sax 

*•  condition:  and  which  said  sum  the  plaintiffs  then  accepted  and  received O! 

Robins.  •  .  . 

and  from  the  said  Jarneg  Robins,  in  full  sali>ractiun  and  discharge  of  the  saic 

damages,  sustained  by  the  plaintiffs  liy  reason  of  the  said  breach  of  the»i( 

condition ;  and  by  means  whereof  the  defendant  then  became  and  still  was  fall] 

and  absolutely  discharged  and  exonerated  from  the  said  damages  sustained bj 

the  plaintiffs,  by  reason  of  the  said  breach,  and  from  all  claims  and  demandi 

by  the  plaintiffs  in  respect   thereof     Conclusion,  with  a  verificat'.on.    Tb 

replication  traversed  the  plea,  whereupon  issue  was  joined. 

^t  the  trial  before  ]x)rd  Denman,  C.  J.,  at  the  last  London  Sittings,! 

appeared  that  the  plaintiffs  in  Trinity  Term,   1827,  sued  James  Robins  \\^ 

co-surety,  in  an  action  on  the  bond,  upon  an  allegation  uf  breaches  similar  t 

that  contained  in  the  declaration  in  this  action  ;  and  recovered  a  verdict  fo 

1098/.  \4s.9d.:    the  action  was    subsequently  settled,  upon   payment  I 

James  Robins  of  215/.,  and  a  receipt,  of  which  the  following  is  a  copy>  wa 

signed  by  the  plaintiffs. 

'*  Jan.  15,  1828. 
"  Field  and  an*r.  v.  Robins 
"Received  of  Mr.  James  Robins  the  sum  of  215/,  being  the  sum  we  ha? 
agreed  to  accept  in  discharge  of  the  damages  and  costs  in  this  action.^* 

On  l)ehalf  of  the  defendant,  it  was  contended  that  the  payment  thus  mad 
by  James  Robins,  afforded  an  answer  to  the  present  action,  inasmuch  aa  i 
appeared  that  a  final  settlement  of  the  plaintiffs^  claim  on  the  bond,  as  agaitf 
both  obligors,  was  contemplated.  On  the  other  hand,  the  plaintiffs  relied  a 
Waiters  v.  Smith  (a)  :  in  that  case,  a  creditor  sued  one  of  two  joint  deW 
ors,  and  afterwards  settled  the  action  by  accepting  a  part  of  the  debt  ani 
costs,  and  gave  a  receipt  for  the  debt  and  costs  " in  that  action:"  but  itw* 
held,  that  this  payment  did  not  operate  as  a  discharge  of  the  whole  debt,  ani 
that  the  creditor  was  entitled  to  sue  the  other  debtor  for  the  balance  of  tin 
money  which  was  due.  The  learned  judge  being  of  opinion  that  the  pUb 
tiffs  were  entitled  to  maintain  the  action,  a  verdict  was  found  for  10981 
Ms.  Ud. 

Sir  F.  Pollock,  in  pursuance  of  leave  reserved  at  the  trial,  moved  to  le 
aside  the  verdict,  and  to  enter  a  verdict  for  the  defendant. — Here  these  two  per 
sons  were  jointly  and  severally  liable  on  the  bond ;  and  as  an  action  wt 
brought  against  one  of  them  for  all  the  damages  which  were  sustained,  the  pay 
ment  of  a  sum  of  money  in  discharge  of  that  action,  operated  as  a  full  and  fioa 
settlement.  It  is  true  that  in  Watters  v.  Smith  (a),  it  was  held  that  the  plaintiJ 
by  receiving  a  composition  from  one  of  two  joint  debtors,  was  not  thereby  pi* 
vented  from  suing  the  other  ;  but  the  judgment  in  that  case,  goes  upon  the 
ground  that  it  was  manifest,  that  the  first  payment  was  not  made  in  dischai^S* 
of  the  plaintiff^s  rights  against  other  parties.  And  that  case  is  distinguiih' 
able,  because  this  is  a  claim  for  unliquidated  damages  ;  but  the  claim  in  tof 
case  relied  upon,  was  for  a  known  and  certain  debt.     The  rece'pt  shews  ll*^ 

(a)  2  B.  &  Ad.  889. 
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tbe  money  pftid,  was  accepted  in  full  satisfaction  for  the  damages  in  the  suit;    Queen's  Bench. 
tad  when  a  debt  is  apparently  satisfied,  the  party  who  contends  that  it  is  not.         Field 

BHUt  clearly  shew  it  by  evidence  ^' 

Robins. 

Lord  Dkvman,  C.  J. — It  appears  to  me  that  the  course  taken  at  the  trial, 
wu  correct.  This  case  may  not  be  ;n  every  particular  similar  to  Watlers  v. 
Smith;  but  the  principle  there  laid  down  is  precisely  applicable.  It  lies  on 
\W'  defendant  to  shew  that  the  debt  has  been  satisfied. 

LiTTLBDALB,  J. — I  am  of  the  same  opinicin.  It  is  not  very  probable  that 
tlie  jtlaintifls  intended  to  receive  218/.  in  full  satisfaction  of  1098/. 

Pattbson,  J. — The  onus  lies  entirely  upon  the  defftndant.  Here  there  was 
no  evidence  at  all  to  shew  that  the  218/.  was  received  in  satisfaction  and  dis- 
diarge  of  the  damages. 

Coleridge,  J.,  concurred. 

Rule  refused. 


Doe,  d.  Warles  v.  Hudson.  April  24. 

PJECTMENT,  tried  before  Coleridge,  J.,  at  the  last  Assizes  for  Cumber-  When  a  new 

Imd  ;  when  a  verdict  was  found  for  the  lessor  of  the  plaintiff,  who  claimed  for*  upon  the* 

voder  the  Corporation  of  Carlisle,     Tho  question  in  dispute  was,  whether  a  ground  that 

oltage  stood  within  the  limits  of  the  city  of  Carlisle,  or  whether  it  was  within  eWdence  ha? 

a  adjoining  manor  belonging  to  the  Duke  of  Devonshire.     It  appeared  that  ^®®°  discoTer- 

■Mj  years  ago,  the  manor  belonged  to  the  Duke  of  Portland,  and  also  that  trial,  the  do- 

MM  portioo  of  the  land,  within  the  city,  was  vested  in  Her  Majesty's  Board  b^^^^^YcuUd*^ 

of  Ordnance.  described,  so 

as  to  enable 
the  Court  to 

Ihmdas  moved  for  a  new  trial,  upon  the  ground  that  the  verdict  was  ascertain  wbe- 
^giinst  the  weight  of  evidence ;  and  also  upon  an  affidavit  made  by  the  rec*ei?abfe*in* 
defendant's  attorney,  which  stated,  that  since  the  trial  of  the  cause,  a  perambu-  evidence, 
hlion  made  by  the  Board  of   Ordnance  had  been  discovered,  whereby  it 
ippored,  that  the  land  in  dispute  was  then  the  property  of  the  Duke  of 
^frtland,  and  within  the  manor 

Lord  DENM4N.  C  J- — The  learned  judge  is  not  dissatisfied  with  the 
verdict,  and  the  affidavit  does  not  disclose  any  ground  for  granting  a  new 
tml 

liiTTLEDALB,  J. — 1  am  of  the  same  opinion.  The  affidavit  is  altogether 
ittoiBQent  It  does  not  appear  whether  the  document  is  admissible  in  evi- 
deoee ;  nor  is  it  stated  when  the  perambulation  was  made. 

PATTBfO!«,  and  Coleridge,  J.*s,  concurred 

Rule  refused 

h  2 
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QuffnCs  Bench. 
April  19. 

Where  a  tes- 
tator executrcl 
a  will  by  affix- 
ins  his  mark : 
"-Held,  that 
this  was  a  good 
execution, 
although  it 
appeared  that 
he  was  accus« 
tomed  to  write 
hifl  name. 


Bakeii  v.  Denning. 

^F'RESPASS  for  cutting  down  trees,  tried  before  Ix)rd  Denman,  C. 
last  Assizes  for  Z>«t7on. --The  plaintiff,  who  claimed  as  devi 
locus  in  quo,  proved  a  will  which  was  executed  by  the  testator,  as 
man.  It  appeared  that  the  testator  was  usually  accustomed  to  write 
but  that  when  the  will  was  executed,  he  wrs  suffering  from  severe 
and  expressed  a  doubt  whether  he  could  write  his  name ;  where 
of  the  attesting  witnesses  told  him,  it  would  do  as  well  if  he  put  hi 
the  document.  The  counsel  for  the  defendant  objected  that  the  wil 
duly  executed,  but  the  learned  judge  was  of  a  different  opinion,  and 
was  found  for  the  plaintiff. 

F.  N.  Rogers,  in  pursuance  of  leave  reserved,  moved  to  set  asid 
diet,  and  to  enter  a  nonsuit.  The  evidence  did  not  clearly  establis! 
testator  was  prevented  by  sickness,  from  writing  his  name. — [Lord 
C.  J. — It  may  be  assumed  not  to  be  impossible,  that  with  a  little  n^ 
tion,  the  testator  could  have  written  his  name.] — The  Stat.  29  Car.  2 
5,  requires  that  a  will  shall  be  in  writing,  ''  and  signed,'*  by  the 
It  is  true,  that  if  a  testator  is  unable  to  write,  then  a  mark  is  a 
execution  of  a  will,  within  the  meaning  of  the  Statute ;  Lemayne  y 
(a), — But  there  is  no  authority  to  shew  that  where  a  testator  can 
name,  it  is  then  a  good  execution  of  the  will  to  affix  a  mark.  It 
considered  to  be  sufficient,  if  a  will  was  merely  sealed,  upon  the  gr 
the  sealing  included  a  signing ;  but  the  later  authorities  shew  that  ti 
be  a  signing,  as  well  as  a  sealing.  Smith  v.  Evans  (b),  Grayson  v. 
(c),  Ellis  V.  Smith  {d),  Wright  v.  Wakeford  (e). — It  appears  to  I 
decided,  that  a  will  may  be  attested  by  a  marksman,  Harrison  v. 
if),  Addy  Y.  Grix  (A);  but  in  these  cases  it  did  not  appear  that  the 
were  able  to  write  their  names.  Here  the  testator  ought  to  have 
ordinary  signature,  and  not  having  done  so,  the  will  was  improperly 
This  question  is  the  more  important,  because  the  decision  will  regulat 
struction  of  1  Vic.  c.  26,  sec.  9. — [Littledale,  J. — It  has  been  very  c 
sue  upon  bills  of  exchange  and  promissory  notes,  signed  by  marksi 
the  Stat.  3  &  4  Anne,  c.  9,  which  gives  a  remedy  to  indorsees  of  p 
notes,  uses  the  words  **  made  and  signed"]. — It  is  not  contended,  tha 
cannot  write,  may  not  sign  by  his  mark. — [Coleridge,  J. — Then  in 
there  must  be  a  collateral  inquiry]. 

Lord  Denman,  C.  J. — If  this  were  a  doubtful  question,  it  ought  t 
sidered;  but  I  think  it  is  better  not  to  throw  a  doubt  upon  it,  by  § 
rule.  The  cases  concerning  the  sealing  of  instruments,  do  m 
Sealing  is  one  thing,  and  signing  is  another.     I  never  yet  heard  of  ai 


(a)  3 1«cv.  1 ;   Frein.  538. 
ib)  1  Wilson,  3ia 

(c)  2  Vesey,  459. 

(d)  1  Vcsey,  jun.  11. 


(e)  17Vc8ey,459. 
(/)  8  Vescy,  185. 
(g)  8  Vcsey,  504. 
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Bakbr 

V. 

Dennjno. 


wliether  a  person  who  nad  signed  as  a  marksman,  was  capable  of  writing  or    Queen's  Pench. 
not.    It  appeared,  in  this  case,  that  the  partj  could  write  at  other  times, 
although,  it  was  not  certain,  that  he  was  able  to  sign  his  name  at  the  particu- 
lar time  when  he  executed  this  will     Still,  I  do  not  think  that  the  execu- 
tioD  of  it,  was  therefore  invalid 

LnTLEDALB,  J. — It  is  admitted,  that  a  marksman  may  make  a  will,  and  the 
dass  of  Statutes  which  1  referred  to,  shew  that  it  must  be  so.  The  only 
drabt  suggested,  is,  whether  a  mark  may  be  made  by  a  person  who  is  able  to 
write  his  name ;  but  I  never  heard  of  an  inquiry,  whether  one  who  had  signed 
tt  t  marksman,  could  write  or  not.  Cases  may  occur,  where  a  man  may,  by 
tptnlytic  afflictu>n  or  other  inOrmity,  be  altogether  unable  to  sign  his  name, 
at  (be  moment  he  is  required  to  do  so  ;  and  it  appears  to  me,  that  no  such 
.  colkteral  inquiry  ought  to  be  allowed.  I  therefore  agree,  that  it  is  l>etter  not 
to  grant  this  rule. 

Pattbson,  J. — ^It  is  admitted,  that  a  man  who  cannot  write,  may  satisfy 
the  Statute  by  putting  his  mark  ;  and  when  it  is  once  conceded  that  a  mark 
anoonts  to  a  signing,  it  is  difficult  to  contend,  that  a  person  who  can  write, 
mj  not  put  his  mark,  if  he  chooses  to  do  so.  In  all  cases,  the  attesting  wit« 
■esses  must  prove  the  executk>n,  whether  the  testator  signed  his  name,  or 
mdt  a  mark.  It  would  be  very  inconvenient  to  enter  into  an  inquiry 
whether  a  marksman  could  write  his  name. 


Coleridge,  J. — I  should  be  very  sorry  if  our  decision  in  this  case,  should 
lead  to  a  lax  practice  in  the  execution  of  wills ;  and  no  doubt,  in  some  cases, 
ifa  man  who  could  write,  were  to  sign  as  a  marksman,  it  might  be  a  matter  of 
nspicion.  But  it  would  lead  to  an  inconvenient  inquiry,  if  it  were  necessary 
to  ascertain  whether  a  party  could  write,  and  whether  he  could  write  at  the 
■CRDent  when  be  executed  an  instrument. 

Rule  refused. 


Randleson  v.  Murray  and  Others. 


April  21. 


fJASE  for  negligence. — At  the  trial,  before  Ccleridge,  J.,  at  the  last  Liver' 
pool  Assizes,  it  appeared  that  the  defendants  were  merchants,  at 
tAVirpooi.  and  that  they  having  occasion  to  remove  a  quantity  of  flour  from 
tbor  warehouse,  employed  a  master  porter  to  remove  it  from  the  loft ;  and  he 
•ttordingly  came  with  his  men  to  do  the  work.  The  sacks  of  flour 
^tn  removed  from  the  loft  of  the  warehouse  by  means  of  machinery  fixed  to 
(lie  building  ;  but  in  consequence  of  the  carelessness  of  the  porters,  whilst 
<>B(  of  the  sacks  was  descending  from  the  loll,  it  slipped  through  the  rppe, 
^inflicted  a  serious  injury  upon  the  plaintiff,  who  was  in  the  street  below. 
'^  machinery  belonged  to  the  defendants,  and  was  in  good  order ;  the  rope 

of  flour  fell  on  the  plaintiff  and  iajured  kim  : — Held,  that  an  action  for  damagi 
bionght  against  the  defendant 


The  defendant 
who  was  a 
merchant,  em- 
ployed a  mas- 
ter porter  to 
remove  a  quan- 
tity of  flour 
from  a  ware- 
house; the 
master  porter 
performed  the 
work  by  por- 
ters in  his 
employ,  and 
in  consequence 
of  their  care- 
lessness, a  sack 
es  was  properly 
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Quftn's  Betuh,  which  was  immediately  attached  to  tJie  sack,  was  provided  by  the  master  par- 
Randleson  *®'*-  ^^  ^'^^  contended,  by  the  defendants'  counj^el,  that  the  action  was  mis- 
conceived,  and  that  it  ought  to  have  been  brought  ag:ainst  the  master  porter, 
who  was  employed  to  remove  the  goods.  The  learned  judge  overruled  the 
objection,  and  a  verdict  was  found  for  the  plaintiff,  for  100/. 

R.  Alexander  moved  for  a  rule  nisi  to  enter  a  nonsuit  upon  the  objeciiun 
taken  at  the  trial. — The  question  is,  whether  this  action  ought  not  fo 
have  been  brought  against  the  master  porter,  wlio  was  employed  by  the 
defendants  to  remove  the  goods.  It  appeared,  that  the  machinery  fixed  io 
the  warehouse,  was  in  proper  order,  and  that  the  accident  happened  in  conse- 
quence of  the  rope  being  improperly  fastened  :  this  was  through  the  negli- 
gence of  the  porters.  For  the  purpose  of  having  the  goods  removed,  there  wm 
a  devolution  by  the  defendants,  of  all  power  and  controul  over  the  warehoaie, 
and  the  master  porter  was  in  the  situation  of  a  bailee.  In  Bask  v.  Sieitmm 
(a),  which  is  the  strongest  case  against  the  defendants,  where  A.  having  a 
house  by  the  road  side,  contracted  with  B.  to  repair  it,  and  B,  contracted 
with  C.  to  do  the  work,  and  C.  with  D.  to  furnish  the  materials,  and  the  ser- 
vant of  D.  placed  a  quantity  of  lime  in  the  road,  by  which  the  plaintiflTs  ca^ 
riage  was  overturned  ;  it  was  held  that  A.  was  answerable  for  the  damage 
sustained.  But  that  was  upon  the  ground,  that  the  party  who  placed  the 
lime  on  the  road,  was  the  servant  of  A. ;  and  in  that  case,  Ei/re,  C  J.  was  of 
opinion,  at  the  trial,  that  the  action  could  not  be  maintained.  It  is  not  a 
necessary  consequence,  that  the  employment  of  the  person  who  was  the  causi; 
of  the  accident,  makes  the  employer  liable;  as  in  Harris  v.  Baker  (6),  wheie 
it  was  held,  that  the  trustees  of  a  turnpike-road  were  not  liable  to  be  sued  for 
an  injury  suffered  by  an  individual  who  fell  over  a  heap  of  scrapings,  left  bj 
the  labourers  on  the  road  side.  This  is  like  the  case  of  a  carrier,  to  whon 
property  is  entrusted,  to  be  conveyed  to  a  particular  place.  In*  such  a  case, 
the  owner  of  the  thing  conveyed,  would  not  be  liable  to  be  sued  lor  any 
damage  which  it  caused,  whilst  it  was  on  its  transit.  So  if  a  chimney-sweep, 
employed  to  sweep  a  chimney,  should  knock  off  the  chimney-pot,  and  cause  an 
accident  in  the  street  below,  the  owner  of  the  house  would  not  be  liable  to  he 
sued  for  damages. 

Lord  Denman,  C.  J. — I  entertain  no  doubt  upon  this  case.  Every  person 
who  was  employed  in  removing  the  corn,  became  the  servant  of  the  defendants. 
The  master  porter  was  not  in  the  situation  of  a  pilot,  who  takes  the  entire 
controul  of  the  vessel,  nor  of  a  carrier  into  whose  custody  goods  are  delivered. 

LiTTLEDALE,  J. — It  is  not  material,  whether  the  defendants  employed  their 
ordinary  servants  to  reniove  tliis  corn,  or  whether  they  employed  the  master 
porter,  whose  business  it  was  to  attend  to  the  removal  of  goods.  In  point  of 
law,  the  liability  of  the  defendants  is  the  same. 

Patteson,  J. — This  is  very  different  from  the  case  of  a  carrier.  He  is  » 
bailee,  and  has  the  entire  charge  of  the  property.      Here,  the  porter  was 


(a)  1  Bos.  &  Pul.  404. 


(b)  4  M.  &  Scl.  27. 
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enpioyeil  to  do  a  certain  thing,  that  is,  merely  to  remove  the  goodis  from  off   Quern**  BencK, 
tiie  premises.  Ra^JJ^on 

V. 

CoLBKiDGE.  J.>  concurred.  Murrat. 

Rule  refused. 


The  Qu£EN  V.  The  Bishop  of  London.  Apni2S, 

A  RULE  nisi  bad  been  obtained,  for  a  mandamus,  calling  upon  the  Bishop  Wher«  « licen- 

of  London  to  license  the  Rev,  Mr.  Puller,  as  minister  of  a  chapel  of  ease,  app^nted  by 
in  the  parish  ot  Hendon.     The  rule  was  obtained  upon  an  affidavit  made  by   the  tnateei  of 
Jke  Rev.   T.  H'tlliamt,  the  incumbent  of  Hendon,  who  claimed  to  have  the  beenrestnined 
T?ht  to  appoint  Mr.  Puller,     It  appeared,  that  the  chapel  was  built  in  1831,  {y**°»  preachiug 
vith  funds  provided  by  Mr.  Wilberforce  and  other  persons,  in  pursuance  of  the  Ecclesias- 
ihe  provisions  of  the  1  &  2  Wm.  4,  c.  38*;  and  in  1833  it  was  consecrated  by  up5l,^h^ 
tile  Bishop  of  London.    After  the  death  of  Mr.  Wilberforce,  his  representatives  ground  that 

....  the  chftpel 

ippoioted  the  Rev.   W,  Brown  to  be  the  officiating  minister  of  the  chapel,  had  not^en 

lodhe  was  duly  licensed  to  preach,  by  the  Bishop.     In  1834,  Mr.  Williams  ^°^J^n*^^"{jj 

oommenced  a  suit  in  the  Consistory  Court  of  London,  for  the  purpose  of  provisions  of 

ncdrtftioing  whether  the  parties  had  authority  to  appoint  Mr.  Brown  to  4**®  ^^  where - 

oidate  in  the  chapel ;  and  by  a  decree  of  Trinity  Term,  1835  (a),  the  Court  upon  the  in- 

kennined,  that  the  conditions  required  by  the  1  &  2  WiU.  4,  c.  38,  as  to  the  ^^]h  ^^^inu 

eodovment,  had  not  been  observed,  and   that  no  right  of  nomination  was  ^  ^  minister, 

lestedinMr.  Hi76tf)/<orctfV  representatives.     Under  these  circumstances,  Mr.  refusini  to  H  " 

^iUiame  appointed  Mr.  Puller,  to  officiate  in  the  chapel;  but  the  Bishop  of  ^^"^  ^''?* 

Lmdon  refused  to  grant  him  a  license  to  preach.     The  affidavits  which  were  granted  a  man- 

ittd  upon  shewing  cause,  stated  many  facts  relating  to  the  erection  of  the  ^*°\'{f^  Ssilop 

cbipel;  and  also,  that  the  Bishop  had  re«licensed  Mr.  Brown  since  the  decree  to  license  the 

^.   1  .   .       1  minister  so 

WM  Obtained.  appointed  by 


tde  incumbent. 


Sir  F.  Pollock  and  Peacock  shewed  cause. — The  affidavit  made  by  Mr. 
WiUiame,  does  not  disclose  all  the  facts  of  the  case ;  and  it  now  appears  that 
^the  steps  taken  since  the  decree  of  the  Ecclesiastical  Court,  ail  the  requi- 
sites of  the  Statute  have  been  complied  with.  But  still,  even  if  it  should 
H^petr  that  the  chapel  is  not  now  endowed,  in  conformity  with  the  Statute, 
^iKumbent  of  the  parish  is  not  entitled  to  appoint  a  minister. 

Sir  J.  Campbell,  A.  G.,  with  whom  was  Bere,  in  support  of  the  rule. — The 
^vit  made  by  Mr.  Williams  disclosed  a  prima  facie  case,  and  it  is  abun- 
<lu)l]y  evidenf ,  that  many  intricate  questions  of  law  will  arise  out  of  the  facts 
which  are  stated.  It  having  been  decided  that  Mr.  Wilberforce* s  family  had  no 
fi^hl  toappointa  minister,  it  became  the  duty  of  the  incumbent  of  the  parish, 
^  take  care  that  a  consecrated  building  should  be  devoted  to  religious  pur- 
pn«s;  tiid  at  common  law,  the  api^^intment  is  clearly  vested  in  him.  The 
BnHup  may  make  a  special  return  to  the  mandamus,  and  then  the  legal  ques- 

^4^  See  fnuiams  V.  Broum,  1   Cur-      Brown  from   continuiog  to  preach  in 
^«>S43.    Tiie  decree  also  restrained  Mr.      t lie  chapel. 
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QMii'f  BmcK    tions  will  be  finally  decided.     If  a  mandamus  does  not  lie,  the  incumbent  is 
The  QuKKN      without  any  remedy. 


r. 


London.  Lord  Denman,  C.  J. — (Stopping  the  argument).     We  must  assume  that  a 

proper  return  will  be  made  to  this  mandamus  ;  and  as  there  are  so  many  points 
of  law  to  be  considered,  we  think  that  the  rule  ought  to  be  made  absolute. 


LiTTLEDALE,  Patteson,  and  Coleridge,  Js.  concurred. 


Rule  absolute. 


1.  A  notice 
of  tbe  grounds 
of  appeal  under 
4  fr.  4,  c  75, 
iw  81.  signed 
bj  the  attorney 
01  the  appel- 
lant parish, 

*'  as  attorney 
far  and  on  be- 
half of  the 
diurchwardens 
and  oyerseers," 
is  insut&cient. 

2.  After  tho 
validity  of  a 
notice  of  the 
grounds  of  ap- 
peal had  been 
discussed  at 
sessions,  and 
the  order  of 
remoTal  con- 
finned,  but  not 
on  the  merits, 
the  sessions 
refuted  to 
allow  the  ap- 
peal to  be  en- 
tered and 
respited,  and 
this  Court 
refused  a  man- 
damus to  the 
sessions,  to 
enter  cnntinu- 
snces  to  hear 
the  appeal. 


The  QucEN  V.  The  Justices  of  Worcester. 

A  RULE  nt'fi  for  a  mandamus  had  been  obtained,  commanding  the 
recorder  and  justices  of  the  city  and  borough  of  Worcester,  to  cause 
continuances  to  the  next  general  Quarter  Sessions  of  the  peace,  to  be  entered 
upon  the  appeal  of  the  churchwardens  and  overseers  of  St,  Oicen,  Hereford, 
against  an  ordr^r  of  removal  of  James  Brown  and  his  family,  from  the  parish  of 
AU  Saints,  Worcester,  to  the  said  parish  of  Si.  Owen,  The  affidavits  stated 
the  following  facts.  On  the  13th  December,  1836,  a  notice  of  appeal,  whidi 
stated  the  grounds  of  appeal,  in  pursuance  of  4  ^  4,  c.  75,  sec.  81,  iras  duly 
served  upon  the  respondent  parish ;  but  the  notice  was  signed  by  the  attor- 
ney of  the  appellant  parish,  **  as  attorney  for  and  on  the  behalf  of  the 
churchwardens  and  overseers,''  and  not  by  the  overseers  or  guardians  (a). 
The  respondent  parish  gave  notice  to  the  appellant  parish,  that  they  were 
willing  to  consent  to  quash  the  order  of  removal,  upon  condition  that  no  costs 
were  paid ;  and  that  if  this  offer  were  rejected,  they  should  then  object  to  the 
sufficiency  of  the  notice  of  the  grounds  of  appeal ;  and  further,  that  the  merits 
of  the  case  could  not  be  heard  at  the  Sessions,  in  consequence  of  the  absence 
of  a  material  witness.  The  appellant  parish  having  refused  to  consent  to 
quash  the  order  upon  the  terms  proposed,  the  parties  appeared  at  the  Ses- 
sions,  and  the  case  was  opened  by  the  counsel  for  the  appellant  paridi ; 
whereupon,  the  counsel  for  the  respondents  objected  to  the  notice  of  the 
grounds  of  appeal,  and  contended  that  it  ought  to  have  been  signed  by  tbe 
guardians  or  overseers.  On  behalf  of  the  appellants,  it  was  proved^ 
that  the  notice  was  read  over  to  the  overseers,  and  that  they  authorised  the 
attorney  to  sign  it,  as  attorney ;  and  the  counsel  for  the  appellants  contended^ 
that  this  was  a  sufficient  compliance  with  the  provisions  of  the  Statute.  Tbe 
recorder  was  of  a  different  opinion,  and  gave  judgment  that  the  order 
should  be  conGrmed.  The  appellants'  counsel,  immediately  after  tbe  judg- 
ment of  the  Court,  applied  to  enter  and  respite  the  appeal,  to  the  next  Set* 
sions,  but  the  application  was  refused.     By  the  entry  in  the  miniitet  of  the 


(a)  Sec.  81,  enacts,  That  in  every  case 
where  notice  of  appeal  against  such 
order  shall  be  given,  the  overseers  or 
guardians  of  the  parish  appealing 
against  such  order,  or  any  three  or 
more  of  such  guardians  shall  with  Buch 
notice,  or  fourteen  days  at  leabt  before 


the  first  day  of  the  sessions  at  whldi 
such  appeal  is  intended  to  be  tried, 
send  or  deliver  to  the  overseers  of  tht 
respondent  parish,  a  statement  in  writ- 
ing, under  their  bands,  of  the  groundi 
of  such  appeal. 
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IVurf,  it  appeared  f  hat  the  order  cf  removal  was  confirmed,  "  but  not  on  the   Queen'*  Btneh. 

■*"**•  The  Queen 

V. 

Sir  W.  W,  Foliett  shewed  cause  against  the  rule. — The  notice  was  clearly  of  Worcester. 
Dsailicient,  as  it  ought  to  have  been  signed  by  the  guardians  or  overseers. 
And  after  the  Court  of  Quarter  Sessions  had  heard  and   dcterniined   the 
ippeal,  it  was  too  late  to  enter  and  respite  it.    lie  was  stopped  by  the  Court. 

F.  V.  Letf  in  support  of  the  nile. — The  hearing  of  the  appeal  ought  to  have 
been  respited. — [PaUegon^  J. — Of  what  avail  was  it  to  respite  the  appeal  ? 
Cuuld  you  have  cured  the  defect  in  the  notice?] — Another,  and  more  correct 
Mtice  might  have  been  served  before  the  next  Sessions.  It  is  the  ordinary 
norsc,  in  such  a  case,  that  the  appeal  should  be  respited.  In  The  King  v. 
TV  Inhabitants  of  Frieston  (6),  it  was  held,  that  if  the  Court  of  Quarter 
Sessions  improperly  decide  against  an  appeal  on  a  preliminary  objection,  the 
Coort  will  grant  a  mandamus  to  compel  them  to  enter  continuances^  and  hear 
tile  appeal. 

Lord  DfiNMAX,  C.  J. — The  respondents  intimated  that  they  should  object  to 
tW  notice,  and  tlie  application  to  respite  was  made  ader  its  validity  was 
Jiicasfted  ami  determined  upon.  The  appellants  are  not  damnified,  inas- 
■och  as  the  appeal  has  not  been  determined  upon  the  merits.  This  rule 
■ost  be  discharged. 

Ltttledale,  Patteson,  and  Coleridge.  Js.,  concurred. 

Rule  discharged  with  costs  (c). 

(k)  5  B.  &  Ad  5f7  (o)  Sec  The  King  v.  The  hJiabitanU 

ofKiitiboUon,  1  Will.  Wol.  &  Drv.241. 


The  Queen  a^inst  the  Mayor,  Aldermen,  and  Burgesses  of     a^^o, 
the  Borough  of  Liverpool.     Ex  parte  Thos.  Moss,  Clerk. 

filR  W.  W,  Follett,  in  Hilary  Term,  1837,  had  obtained  a  rule,  calling  upon   The  word  mi- 
the  mayor,  aldermen,  and  burgesses  of  Liverpool,  to  shew  cause  why  a  ^^  ***2-.*^ 
Modamus  should  not  issue,  commanding  them  to  secure  to  Thomas  Moss,  TSJstobein- 
b^  bond  or  obligation,  under  the  common  seal  of  the  borough,  in  a  sufficient  {aJTrsenBe** 


*        —  w- o-  .,.,„._.._     ^  _  ,         _  ^    J,.., ,.^    large  sense, 

pmlty,  the  yearly  sum  of  ISO/,  being  the  allowance  or  stipend  which,  during  and  applies  to 
ieveo  years  next  before  the  5lh  of  June,  1835,  had  been 
gnoted  to  the  said  Thomas  Moss,  as  minister  or  lecturer 


•tea  years  next  before  the  5th  of  June,  1835,  had  been  usually  paid  and  iomtedTsS^ 

of  the  church  of  'f  ^T  ^  • 


A/pAii,  io  Liverpool.  although  ano- 

Under  the  provisions  of  2  Geo,  3  (local),  two  churches,  called  St.  Paul's  and   h^Jfi^'Trp- 
A./0A)i*#,  were  built  in  Liverpool,  and  the  advowson  and  patronage  of  them^  pointed  and 
^m  vested  in  the  mayor,  bailiffs,  and  burgesses  of  Liverpool ;  and  they  were  J^r  to  the  same 
vuKoriied  to  appoint  a  proper  person  to  be  minister  of  each  of  the  churches,    cl^urdu 

By  the  affidavits  in  support  of  the  application,  it  appeared  that  St.  JotuCs 
^v  consecrated  about  1784,  and  that  the  corporation  thereupon  presented  a 
"lioi^ter,  and  at  the  6amc  time  nominated  and  appointed  a  lecturer  of  the  said 
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Qm«n*s  Bench,   church,  With  a  Stipend  payable  by  the  corporation,  and  have  since  regukrijr 

The  QuiEN     continued  to  do  so,  and  that  such  ministers  and  lecturers  have  been  regubdj 

»•  licensed  by  the  bishop  ;  that  on  the  1st  of  February,  1815,  ihey  tippomid 

of  Liverpool,    lipomas  Moss  to  be  lecturer  of  the  said  church,  with  a  stipend,  subseqnentlj 

T^IL'moss      increased  to  180/.,  and  that  he  was  duly  presented  and  licensed,  and  hu 

Clerk.    '     since  discharged  the  duties  of  the  office,  by  preaching,  &c. ;  and  that  a  notice 

was  duly  served  on  the  town  clerk,  demanding  security  for  the  salary. 

The  application  was  made  under  the  Municipal  G)rporations'  Act,  6&6W, 
4^  c.  7H,  s.  "^8,  which  provided,  that  "all  stipends  and  allowances  which  durii^ 
seven  years,  next  before  the  5th  /u/y,  1835,  have  been  usually  paid  and 
granted  to  ihe  minister  or  late  minister  of  any  church  or  chapel,  shall  he  le- 
cured,  &c.^^  in  the  mole  prayed  for  by  the  application. 

Sir  John  Campbell,  A.  G.,  Wightman,  and  Crompton,  now  shewed  cause. 
— The  party  applying,  is  not  the  minister,  within  the  meaning  of  the  act ;  a 
Iccturesliip  is  not  a  permanent  endowment.  Another  party  fills  the  oflSceof 
minister  to  this  chapel ;  had  the  sum  in  question  been  paid  to  him,  though  in  the 
character  of  lecturer,  he  might  be  entitled  to  succeed  in  this  application ;  but  a 
party,  who  is  lecturer  only,  can  have  no  such  right.  It  is  an  appointment  at  the 
free  will  of  the  corporation,  and  may  be  withdrawn  at  their  pleasure.  No  argu* 
ment  can  be  drawn  from  the  fact,  that  he  discharged  duty  the  same  as  that  of  tlie 
minister,  because  the  words  of  the  act  apply  to  him  who  holds  the  office  only; 
otherwise,  the  curate  of  Mr.  Moss  might  also  have  a  claim.  The  origin  of  the 
word  lecturer,  and  the  sense  which  has  always  been  attached  to  it,  point  out 
a  clear  distinction  between  it  and  minister.  That  distinction  appears  in  the 
Act  of  Uniformity,  13  &  1 4  C.  2,  c.  4,  s.  1 9 ;  the  object  of  which,  was  to  pre?ent 
lecturers  from  preaching  without  a  bishop's  licence,  and  confining  them  to 
particular  places.  A  lecturer  has  no  office,  he  only  preaches  by  permission  from 
{ he  bishop,  Rex  v.  The  Bishop  of  London  (a).  A  clergyman  who  is  subor- 
dinate  to  another  in  the  same  church,  is  never  called  the  minister.  (They 
also  contended  that  by  the  words  of  the  local  acts,  2  Geo.  3,  &  7  Geo.  Z, 
relative  to  the  building  of  churches  in  Liverpool,  a  distinction  clearij 
appeared  between  ministers  and  lecturers.) 

Sir  fV,  W.  Follett,  and  Tomlinson,  who  were  to  have  argued  in  support  of 
the  application,  were  stopped  by  the  Court. 

Lord  Denman,  C.  J. — The  question  is  not,  whether  according  to  strict 
technicality,  this  party  has  been  correctly  described  in  the  Municipal  Corpo- 
rations' Act,  but  whether  he  is,  in  fact,  virtually  within  the  meaning  of  it. 
We  have  always  given  a  very  liberal  interpretation  to  this  section  of  the  Sta- 
tute, and  in  tliis  case,  even  following  the  words  of  the  section,  our  duty  is 
to  award,  not  what  the  party  is  strictly  entitled  to  as  a  right,  but  what  he  has 
actually  been  accustomed  to  receive. 

Lfttledale,  J. — It  may  be  true,  that  according  to  the  meaning  of  the 
two  local  Acts  this  party  is  not  the  minister,  still,  1  think  he  is  so  witbio 
the  words  of  the  Municipal  Act,  which  seems  to  apply  to  all  who  have  offici- 
ated as  ministers. 

(a)  IWils.  11;  S.  C.2Str.  1192. 
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▲TTSSONy  J. — I  think  the  word  minister  has  been  purposely  used  in  the    Queen*t  Bench. 
licipal  Act  as  being  one  of  the  largest  import,  and  that  we  must  there-     jy^^  queen 
construe  it  as  applying  to  all  who  have  acted  in  that  capacity,  whatever  v- 

e  they  have  borne.      Suppose  a  party  who  had  exercised  the  functions  of  of  i^vbrpool 
Lster,  had  alwaysjbeen  called  chaplain,  there  would  be  no  magic  in  that     ^*  1^^ 
d  to  deprive  him  of  the  rights  conferred  by  the  act.  clerk. 

'OLERIDGE,  J. — The  question  arises  solely  upon  the  construction  of  the 
nicipal  Act.  The  legislature  seem  to  me  to  have  purposely  used  large 
d«,  with  a  view  to  extend  its  operation  widely.  It  provides  for  the 
ing  of  a  security  in  cases  of  charitable  allowances  ;  aud  extends,  not 
"ely  to  what  parties  are  entitled,  but  to  what  they  have  been  accustomed, 
receive.  This  gentleman  has  been  appointed  by  the  corporation,  has 
3e  the  duty  of  minister,  and  is  therefore  entitled  to  succeed  in  this  appli- 
bo. 

Rule  absolute. 

The  Attorney  General  intimated,  that  the  Corporation  only  desired  to  know 
e  opinion  of  the  Court,  and  that  the  bond  would  immediately  be  executed 
iibout  further  proceedings. 


AsHBY  V.  MiNNETT  and  others. 


April  20. 


PRESPASS  for  seizing  and  taking  away  certain  goods  and  chattels  of  the  Trespass  for 

plaintiff.     First  Plea,  not  guilty.     Second,  that  the  goods  and  chattels  J®j*.'°8  a"d 

fre  not  the  property  of  the  plaintiff.     At  the  trial  before  Litt/edale,  J.,  at  the  goods.    Plea, 

9Uingham  Lent  Assizes,  it  appeared  that  the  goods  had  been  originally  the  were  noftlke* 

uperty  of  one  Brennan,  a  grocer,  who  gave  a  cognovit  to  one  BeacUes,  property  of  the 

ider  which  on  the  7th  of  Aprilj  1637,  the  goods  were  taken  in  execution  S/SS/thaTthe 

the  sheriff.     The  goods  were  afterwards  sold  to  the  plaintiff  and  the  ^^efendant 

..,,.,,.  ^       ,  n  11  under  this  plea, 

iount  paid  by  him  to  the  sheriff;    but  Brennan  was  allowed  to  remain  miKhtgivein 

possessbn,  and  ostensibly  to  carry  on  the  business,  money  for  that  purpose  tudgmenAn 

ing  supplied  by  Ashby.  ni»  favour  in 

In  support  of  the  second  plea,  the  defendant  tendered  in  evidence  a  judgment  court  and 

\  an  execution  thereon,  for  52/.  14*.*6c/.  in  his  favour  against  Brennan,  dated  execution 

ne,  1837,  in  the  Perer «7  Court,  under  which  the  alleged  trespass  was  coin-  which  the 

tted.     For  the  plaintiff,  it  was  objected  that  under  the  second  plea,  evidence  *^^®8®*^  *'*•" 

*    .  .  •'  »        '  pass  was  com- 

this  effect  was  inadmissible,  and  Howel  v.  While  {a),  was  cited.     The  mitted. 

ection  was  overruled  by  the  learned  judge,  who  in  summing  up  told  the 

y,  that  the  question  upon  the  second  issue,  was,  whether  the  goods  were 
property  of  the  plaintiff,  or  not ;  whether  under  all  the  circumstances, 
sale  by  the  sheriff  ^was  fraudulent,  or  not.  The  jury  found  a  verdict  for 
plaintiff  on  the  first  issue,  and  a  verdict  for  the  defendant  on  the  second. 

ey  alao  found  that  the  bill  of  sale  was  fraudulent.     The  learned  Judge 

(«)  I  Moo.  &  Rob.  400. 
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Quey^  BrmK  reserved  to  the  plaintiff  leave  to  move  to  enter  a  verdict  ibr  100/^  the 
amount  of  damages  agreed  upon  under  the  second  issue,  if  the  defendant  wu 
noi  entitled  to  give  evidence  that  he  was  a  judgment  creditor. 


ASIIOY 

V 

MlNNKTT. 


/.  Hildyardf  now  moved  accordingly. — Upon  these  pleadings  the  defend- 
ant appears  only  as  a  mere  wrong  doer.  He  was  therefore  not  entitled  to  go 
into  what  might  have  been  good  evidence,  as  between  himself  and  Breniuoit 
to  shew  t  hat  there  had  been  a  mere  ostensible  tnaiu  fide  holding  by  ^rM* 
nan.  The  defendant,  under  this  record,  could  shew  nothing  more  than  that 
the  property  was  not  in  the  plaintiff. — [I^rd  Denman,  C.  J. — If  the  dcfeod- 
ant  is  entitled  to  shew  that  the  goods  are  not  the  property  of  the  p!ainti( 
how  can  he  do  that  better  than  by  proving  them  to  be  his  own  ?] — There  was 
nothing  in  the  pleadings  to  apprize  the  plaintiff  that  this  line  of  defence  would 
be  taken. — [Litlledale,  J. — What  kind  of  plea  ought  to  have  been  used  (o 
let  in  this  defence  ?  The  question  put  in  issu«  was  whether  tlie  property  was 
in  the  plaintiff.  It  does  not  signify  whether  or  not  he  was  apprized  how  (hat 
would  be  disproved]. — In  Howel  v.  While,  Patleson,  J.  expressed  an  0|)l- 
nion,  that  such  a  defence  as  this,  in  an  action  of  trespass,  roust  be  speciallj 
pleaded. 

Cur.  adv.  wit. 
On  a  subsequent  day  (^)  the  Court  (c)  intimated  they  were  of  opinion 
that  the  ruling  of  the  learned  judge  was  correct,  and  refused  the  rule. 

Rule  refused. 


(b)  April  23iJ. 


(c)  Lord  Denman,  C.  J.,  Littledale,    ; 
Patteson,  and  Coleridge,  Js.  \ 

1 


April  20. 


A.  agreed  to 
tell  B.  two 
horses  for  802., 
on  condition 
that  B,  should 
pay  10^  more, 
if  he  kept  them 
for  a  month, 
and  should  he 
at  liberty  to 
return  them 
within  a 
month,  upon 
paying  10*. 
The  horses 
were  returned 
within  a 
month : — Held, 
that  an  action 
for  money  had . 
and  received 
would  lie  by 
JB,,  to  recover 
the  101.  from 
A. 


Hurst  v.  Orbell. 

ASSUMPSIT  for  money  had  and  received.  Plea : — Nan  asMumpsit  At 
the  trial  before  Tindal,  C.  J.  at  the  Maidstone  Lent  Assizes,  it  appeared 
that  the  defendant  had  agreed  to  sell  two  horses  to  the  plaintiff,  upon  the  fol- 
lowing terms:  80/.  to  be  paid  by  the  plaintiff  immediately,  and  10/.  more  to 
be  paid  if  the  plaintiff  kept  the  horses  for  a  month,  with  liberty  to  the  plain- 
tiff to  return  them  within  the  month,  on  paying  10/.  The  horses  wee 
returned  within  the  month.     The  action  was  brought  to  recover  the  70i 

Peacock,  for  the  defendant,  objected  that  the  plaintiff  could  not  recover  in 
this  form  of  action.  He  ought  to  have  declared  upon  the  special  contract.— 
This  is  not  like  the  case  where  a  contract  has  been  rescinded,  in  which  case 
money  had  and  received  may  lie ;  but  here  the  plaintiff's  sole  right  to  recover, 
is  founded  on  the  contract,  which  is  still  in  existence.  This  form  of  action  will 
only  lie,  where  the  money  originally  was,  or  is,  at  the  time  of  bringing  A» 
action,  the  property  of  the  plaintiff.  Tindal,  C.  J.,  overruled  the  objection, 
being  of  opinion,  that  the  substance  of  the  contract  was,  that  the  defendtft 
should  return  the  70/.  to  the  plaintiff,  in  case  the  horses  were  returned. 

Verdict  for  the  plaintiff  for  70/.,  with  liberty  to  move  for  a  nonsuit. 


i 

i 
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Peacock  now  moved  according^ly,  aad  cited  Thurston  v.  Mills  (a),  Hunt    Queen's  BenA. 
.  Silk  (6),  and  the  judgment  of  Bulier  J.,  in  Towers  v.  Barry  (c).  "vioMr 

V, 

Ijord  Den  MAN,  C.  J. — The  distinctions  attempted  to  be  drawn  are  too  re- 
ned.  The  defendant  held  the  70/.  for  the  use  of  the  plaintiff  as  soon  as  he 
ecame  entitled  to  it,  hy  electing  to  return  the  horses. 

LiTTLEDALB,  J.  concurred. 

Pattbson,  J. — The  substance  of  the  contract  was,  that  under  the  circum- 
stances, 80/.,  minus  10/.,  should  l>e  money  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiff. 

Coleridge,  J.  concurred. 

Rule  refused. 

(a)  16Ea«t,254.  (c)  1  T.  II.  133. 

[b)  5  East,  449. 


Catton  v.  Simpson.  April  23. 

ASSUMPSIT  for  money  paid  to  the  use  of  the  defendant.     Plea: — Non  After  the  mak- 

assumpsit.     At  the  trial  before  Paileson,  J.,  at  the  York  Lent  Assizes,  lafion  ofTv'  t 

it  appeared  that  a  joint  and  several  promissory  note  was  made,  signed  by  <ind  seTerai 

llie  plaintiff  and  defendant,  and  which  upon  the  face  of  it,  appeared  to  have  been  SotT'whlcix 

signed  by  the  plaintiff  as  surety  for  the  defendant.     Some  time  afterwards,  the  Ij*  jP!*^°!J/'^ 

defendant,  upon  being  pressed  for  payment  of  the  note  by  the  payee,  pre\ ailed  surety;  the  de- 

Dpon  a  third  party  also  to  sign  the  note  as  a  surety  for  his  payment.     Sub-  era"***!?""" 

sequently,  the  defendant  being  unable  to  pay,  half  of  the  amount  of  the  note  person  signed 

was  paid  by  the  plaintiff.     There  was  nothing  to  shew  that  the  addition  of  ly^^'xhl  puli- 

tlic  name  of  the  third  party,  was  part  of  the  original  agreement  at  the  time  of  **^]*?7\f*. 

Baking  the  note.     It  was  objected  at  the  trial,  that  the  third  name  having  amount  of  the 

Jeen  added  after  the  making  and  circulation  of  the  note,  it  became  thereby  Jhatthe^dl- 

Ofalid,  and  therefore  the  defendant  never  having  been  liable  to  pay  the  tion  did  not 

noant  of  it,  the  payment  by  the  plaintiff  as  surety  would  give  him  no  note/and  ths* 

l^t  to  recover  against  the  defendant     The  objection  however  was  overruled  *^«  plaimiflf 

>jr  the  learned  judge,  and  the  plaintiff  had  a  verdict,  with  leave  to  the  defend-  the  half  of  the 

ot  to  move  to  enter  a  nonsuit  amount  in  an 

action  for 
money  paid  to 

Creswell  now  moved  accordingly. — The  note  having  been  in  circulation  defen^nt^  * 
revious  to  the  addition  of  the  third  name,  or  an}'  agreement  to  add  it,  was 
lerebj  rendered  invalid,  Clark  v.  Blackstock  (a). 

It  may  be  attempted  to  be  said  that  this  was  a  several  note,  and  therefore 
Mi  the  addition  will  not  alter  its  character  as  such.  But  it  was  originally 
int  and  several,  with  the  defendant  and  the  plaintiff.  The  alteration  is  an 
tempt  to  make  it  joint  and  several,  with  the  defendant,  the  plaintiff,  and  the 

(fl)  Hult,  N.  P.  C.  474. 
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V. 

Simpson. 


Quee»*t  Bendi.  other  surety. — IPatiesan,  J. — It  must  be  recollected  thai  this  is  an  actioo  fcr 
Cattof        money  paid,  not  on  the  note  itself.] — If  the  note  was  invalid^  then  the  pay- 
ment by  the  plaintiflT  was  merely  as  a  volunteer,  and  therefore  would  give  hmi 
no  grotmd  of  action. 

Per  Curiam  (6). — In  the  absence  of  all  authority  to  the  contrary,  «e 
think  that  this  may  be  considered  not  as  an  alteration,  but  as  a  mere  additioOi 
which  has  not  had  the  effect  of  invalidating  the  note. 

Rule  refused. 

(b)  Lord  Deniiian,  C  J.,  Littledale,  Patteson,  Coleridge,  Ja 


In  an  applica- 
tion for  a  rule 
nUi  for  a  cri- 
minal informa- 
tion againat 
the  proprietor 
of  a  newapaper 
for  the  puoli  ca- 
tion of  a  libel, 
in  hia  paper, 
the  affidaviu 
atated  that  he 
"did  inaert 
and  print  it  in 
hia  paper,"  a 
copy  of  which 
was  annexed, 
"and  that  the 
libel  appearea 
in  the  mUi 
column  of  the 
said  paper  :** — 
Held,  upon 
shewing  cauae 
againat  the 
rule,  that  thia 
was  no  proof 
of  publication 
of  the  libel, 
and  the  Court 
refused  to 
allow  the  de- 
fendants affi- 
davits to  be 
looked  at  to 

Erore  the  pub- 
cation. 


The  Queen  v.  Baldwin. 

^!IR /oAn  Campbell,  A.  G.  had  obtained  a  rule  nisi  for  a  criminal  inibrmatioo 
against  the  defendant,  as  proprietor  of  the  Standard  newspaper,  for  an 
alleged  libel.  The  affidavit  upon  which  the  rule  was  granted,  stated  tliat 
the  defendant  did  insert  and  print  the  alleged  libel  in  his  said  paper,  a 
copy  of  which  was  thereunto  annexed,  and  appeared  in  the  fifth  column  of  the 
said  paper. 

Sir  W.  W,  Folleti,  who  was  to  have  shewn  cause,  objected  that  there  wtf 
no  affidavit  of  the  publication  of  the  libel. 

The  Attorney-General  then  proposed  to  read  the  affidavit  of  the  defendaoli . 
in  order  to  prove  the  publication. — [Per  Curiam. — ^That  cannot  be  allowel 
If  the  attention  of  the  Court  had  been  called  to  the  omission,  they  new 
would  have  granted  the  rule  nisi.] — ^He  then  contended,  that  as  it  had  ben 
sworn  that  the  defendant  had  inserted  and  printed  the  libel  in  his  paper,  and 
a  copy  of  that  paper  was  annexed,  enough  had  been  done  to  make  (mta 
prima  facie  case  of  publication. 

Per  Curiam  (a). — This  does  not  amount  to  a  prima  fade  proof;  but  evea 
if  it  did,  we  ought  not  to  be  contented  with  it  An  express  statutory  profi- 
sion  exists,  by  which  the  fact  of  the  publication  in  these  cases  may  be  brought 
before  the  Court.  If  a  party  does  not  choose  to  avail  himself  of  that,  he  mut 
at  all  events  provide  himself  with  some  other  means,  affording  a  perfect 
proof  of  publication. 

Rule  discharged. 

(a)  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 


Apra  27. 


The  Queen  v.  The  Justices  of  Salop. 


Bf  4  &  5  FF.       \y  the  Epiphany  Sessions  for  the  county  of  Salop,  held  on  the  2d  Januarfft 
noSwVthe*  \SZ1,  an  appeal  against  an  order  of  removal  being  called  on,  it  ap- 

grounds  of  ap- 
peal is  required  to  be  waifrwrUtn  days  at  UaM  before  the  first  daf  of  the  sessions,  at  which  the 
appeal  ia  intended  to  be  tned : — Held,  that  the  fourteen  days  are  to  be  calculated  exclusively 
both  of  the  day  of  serving  the  notice,  and  of  the  first  day  of  the  sessions. 
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The  Justices 
of  Salop. 


)cared  that  the  notice  of  the  grounds  of  appeal  was  served  19th  ol  UecemOer,    uuemU  Bench, 
1836.     It  was  objected  by  the  counsel  for  the  respondents,  that  this  notice     ^he  Queen 
iras  insufficient  under  4  &  5    W.  4,  c.  76,  s.  81,  inasmuch  as  the  Statute 
requires  the  notice  to  l)e  given  fourteen  days  at  leasts  before  the  first  day  of 
the  sessions,  at  which  an  appeal  is  intended  to  be  tried.    The  sessions  allowed 
the  objection,  and  refused  to  hear  the  appenl. 

Sir  F.  Pollock  having  obtained  a  rule  nisi  for  a  mandamus  to  the  sessions, 
to  enter  continuances,  and  hear  the  appeal. 

Whateley  now  shewed  cause. — If  the  Act  had  merely  required  "  fourteen 
days"  notice,  they  might  have  been  computed  one  day  inclusive,  the  other  ex- 
clusive, as  is  the  general  rule  where  that  form  of  expression  is  used,  Rex  v.  The 
Jutiicet  of  Yorkshire  (a).  Hardy  v.  Ryle  (A),  but  "  fourteen  days  at  least'' 
must  be  interpreted  to  mean  the  same  as  "  fourteen  clear  days,"  that  is,  four- 
teen days  exclusive  of  the  day  of  serving  it,  and  the  day  of  holding  the 
cessions.  Rex  v.  TTie  Inhabitants  of  Herefordshire  (c),  Roberts  v.  Stacy  (rf). 
The  construction  contended  for,  has  already  been  attached  to  the  words 
*  fourteen  days  at  least,''  by  this  Court,  in  Zouch  v.  Empsey  (e). 

Sir  F.  Pollock^  contrd. — "  At  least,"  means  merely  that  a  notice  given  more 
than  fourteen  days  before  the  sessions.,  would  not  be  bad,  as  it  otherwise 
probably  would  be,  in  analogy  to  those  cases,  determining  that  too  high  a  stamp 
ii  invalid.  The  rule  laid  down,  and  all  the  reasoning  in  Hardy  v.  Ryle^  is  in 
&vourof  the  construction  contended  for.  That  is  subsequent  to  Rex  v.  York- 
shre^  and  the  point  was  decided  after  consideration.  Zouch  v.  Empsey y  is 
wy  meager  ly  reported,  and  is  opposed  to  Morley  v.  Vaughan  (f).  If  "  four- 
teen days"  mean  one  day  inclusive,  and  one  da}-  exclusive,  it  is  difficult  to 
understand  how  "  fourteen  days  at  least,"  can  be  interpreted  to  mean  one 
4ij  nK>re. — [Coleridge,  J. — In  the  rule  regulating  the  examination  of  attor- 
nics,  the  words  "  three  days  at  least,"  have  been  construed  to  mean  three 
dear  days  (y).] 

Per  Curiam  (A). — In  a  matter  wholly  indifferent  in  itself,  we  think  it  much 
belter  to  adhere  to  the  construction  which  has  already  been  adopted.  We 
most  therefore  interpret  **  fourteen  days  at  least,"  to  mean  fourteen  clear  days, 
exdusive  of  the  day  of  service  and  ihe  day  of  holding  the  sessions,  although 
the  o*her  construction  of  the  words  is  perhaps  the  more  reasonable  one. 

Rule  discharged. 


(a)  4  n.  &  A.I.  685. 
(6)  4  .Mail.  &  Rv.  295. 
fcK3B.&  A.  581. 
(eO  13  East,  21 
(r)  4  B  &  A.  522. 


(/)  4  Bur.  2525. 

{g)  Anon.  2  Har.  &  Wol.  65;  Ex 
parte  Prangley,  4  Ad.  &  El.  781. 

(A)  Lord  Denman,  C.  J.,  Littledale, 
Pattpson,  &  Coleridge,  Js. 
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Queen's  Bench.  The  QuEEN  V.  ROBERTS. 

May  2. 

1.  Upon  the        O^^  Warranto  against  the  defendant  for  usurping  the  office  of  aU 
Sraldi^ln**  *^®  borough  of  Carnarvon.    Plea  .—That  on  the  3 1  st  Decemlh 

for  the  borougn  the  defendant  was,  according  to  the  provisions  of  the  Municipal  Coi 

5  A  '6"^.^4  c.  ^^^9  ^^^y  6^^  <^  alderman  of  the  said  borough,  and  duly  subsci 

76,  there  were  declaration  in  that  behalf,  and   thereupon  exercised  the   said  offi< 

dates,  of  these,  lawfully  might,  &c.     Replication^  first,  that  the  defendant  was  i 

two  had  each  elected  an  alderman  as  in  manner  and  form  alleged,  &c.,  concludu 

nine  Totes,  o     »         ' 

eight  had  each  country.     Secondly,  that  before  the  supposed  due  election  of  the 

ufdtwo^had  *^"*»  *°  ^**»  ^"  *'*®  ^^^^^  December,  1835,  being  the  day  appointed 

each  seven  first  election  of  councillors  under  the  provisions  of  the  Act,  eighteen 

been  a  borough  being  the  number  in  the  said  Act  mentioned,  had  been  elected  to  be  co 

inffof5*&%*"'  ^^  *^®  ®*'^  borough  according  to  the  provisions  of  the  said  Act,  such 

W,  4,  and  being  the  councillors  first  elected  under  the  provisions  of  the  Act, 

thera  were  to  ^'^  ^^^  occasion  of  the  supposed  election  of  the  defendant  as  alderma 

be  six  alder-  3J8i  December,  1835,  being  the  day  appointed  for  the  first  election  < 
men  i^Held,  .         .        .  .        °       ^     /     'A ,  .„ 

after  the  pass-  men  under  the  Act,  sixteen  of  the  eighteen  councillors  assemblet 

78* that  th'e  ^  purpose  of  electing  the  aldermen  of  the  borough,  and  that  there  wer 

election  of  the  candidates  for  the  office  of  alderman  to  wit,  (naming  them,)  and 

dates  was  valid'  sixteen  councillors  assembled  gave  their  votes   in   the  manner  fo 

2.  Quervt  nine  votes  each  for  the  defendant  and  another  candidate,  eieht  votes 

whether  the  •  ,       i.  „       .  t  i  i  ,    ^       i  , 

election  would  eight  following  candidates,  and  seven  votes  each  for  the  two  last  cai 

raiid  under5  ^"^  ^^^^  ^^^  defeiidaut  was  not  otherwise  elected,  and  "so  the  said 

A  6  IT.  4?  and  attorney  saith^  that  on  the  occasion  of  the  supposed  election,  s 

passing  of  ^    ^  Wd>  being  the  number  required  by  the  Act  to  be  elected  for  the  i 

1  Fur.  c.  78,  a  rough,  were  not  elected  ;  without  this  that  the  defendant  was  dull 


sd  been  ob-  ^n  alderman  of  the  said  borough,  according  to  the  provisions  of 
omeoft"^e*finit  ^^  Parliament,  concluding  with  a  verification.  Issue  joined,  as 
candidates;        replication  first  pleaded.     Demurrer,  and  joinder  in  demurrer,  as 

f»foo,  thathe         «  j 

was  duly  elect-  Second. 

ed,  RepUeatim,       Xhe  marginal  note  to  the  demurrer  was,  "  The  defendant,  upon  tl 

setting  out  the  -   •  .     ••  -.i  i    i  i        •  »     i^      • 

fsets— upon        ment  of  this  demiu'rer,  will  contend  that  the  plea  sufficiently  shews 
^bTthat         ^^^^  ^  alderman,  and  that  it  is  no  answer  to  such  election  that  the  fv 
under  1  Vie.       ber  of  aldermen  were  not  filled  up." 

c.  78,  the  de- 
fendant  was 

•°^j^  ^  .  Jervis,  in  support  of  the  demurrer. — The  question  intended  to  be  i 

cosu.  whether  the  election  of  the  two  candidates  only,  who  had  the  greates 

ber  of  votes,  is,  under  the  circumstances,  valid.  Subsequently  to 
warranto  in  this  case,  the  Stat.  1  Fie,  c.  78,  was  passed  ;  that  act,  s. 
vides  that  all  elections  duly  made  since  the  25th  December,  1835, 
meeting  of  the  council  or  councillors  of  any  borough  named  in  the  sc 
of  the  Municipal  Corporation  Act,  by  a  majority  of  the  members  of  th 
cil  or  councillors  present  at  such  meeting,  the  whole  number  pres 
being  less  than  one  third  part  of  the  number  of  the  whole  council,  s 
good,  notwithstanding  that  the  whole  or  due  number  of  alderman  n 
have  been  then  elected.     The  Statute  was  framed  with  a  view  to  the  f 


Roberts. 
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lose  other  cases  of  like  nature,  which  were  pending  when  the  Act  was  Queen'M  n-niit. 

1.     The  election,  therefore,  under  which  the  defendant  holds  office,  is  xheOuEEjc 

(He  also  argued  that  the  election  was  valid,  even  under  the  provision  r. 

Municipal  Corporations'  Act.) 

hards  (in  the  absence  of  Sir  W.  W,  Folleti)  contrd. — The  words  cited 
Fie.  c.  78,  s.  2,  shew  that  the  Act  was  only  intended  to  apply  to  the 
r  an  election  under  ordinary  circumstances,  and  not  to  the  first  election 
constituent  parts  of  the  borough.  It  refers  to  the  "  meeting  of  the 
1  or  councillors  of  any  borough^  Now,  at  the  time  in  question 
was  no  borough  of  Carnarvon  in  existence.  One  of  the  component 
remained  unformed  until  afler  the  valid  election  of  the  aldermen,  pur- 
to  the  provisions  of  the  Municipal  Corporations'  Act.  In  the  present 
herefore,  there  was  neither  borough  nor  council. 

;i#,  in  reply. — The  words  used,  are  in  the  alternative.  It  is  obvious, 
>re,  that  the  provision  was  intended  to  apply  to  elections  made  either  by 
incil,  or  by  the  councillors ;  the  distinction  is  clearly  drawn  between  them. 
•ver,  the  "charters,  grants,  and  letters  patent,"  conferring  corporations 
the  places  referred  to,  and  which  are  mentioned  in  5  &  6  ^.  4,  c.  76, 
last  have  remained  in  force  until  a  valid  election  had  taken  place. 
;he  words  of  that  Act  are  to  be  construed  strictly,  no  election  of  a 
'  could,  in  the  first  instance,  ever  have  taken  place,  because  it  provides 
he  council  shall  elect  the  mayor  ;  now  the  council  is  to  consist  of  the 
%  aldermen,  and  councillors ;  therefore,  before  the  election  of  a  mayor, 
\  the  words  strictly,  there  is  no  council. 

d  Denman,  C.  J. — It  is  not  necessary  to  consider  whether  or  not  this 
valid  election  under  the  Municipal  Corporations'  Act,  because  we  are 

Y  of  opinion  that  it  has  become  so  by  virtue  of  the  Stat.  1  Vic.  c.  78,  s.  2. 

econd  section  is  perhaps  rather  awkwardly  drawn,  but  the  introduction 

J  alternative  words    "  council  or  councillors,"  takes  away  all  doubt. 

louncillors  are  not  capable  of  any  other  act,  than  the  election  of  alder- 
The  introduction,  therefore,  of  the  word  "  councillors,"  unless  held 

able  to  cases  like  the  present,  would  be  wholly  without  effect. 

TLEDALE,  J. — There  might  have  been  some  doubt  upon  the  construction 
I  Municipal  Corporations'  Act,  but  that  doubt  is  removed  by  1  Vic. 
8.  2,  although  the  section  is  rather  obscurely  worded.  It  has,  however, 
contended,  that  it  does  not  apply  to  the  present  case,  because  Carnar- 
it  the  time  in  question,  was  not  an  actual  borough.  But  since  it  is 
oned  as  a  borough  in  schedule  A  of  the  Municipal  Corporations'  Act,  I 
that  we  are  bound  to  consider  it  as  one. 

TTBSON,  J. — I  think  also,  that  1  Vic.  c.  78,  s.  2,  applies  in  the  present 
the  two  words  "council"  and  "councillors"  are  used  as  distinguished 
each  other  in  the  same  way  as  in  the  previous  Act.  (His  lordship  then 
and  compared  5  &  6  FF  4,  c.  76,  s.  2.>,  and  1  Vic.  c.  78,  s.  2.)  The 
Dt,  also,  is  the  only  occasion  in  which  the  councillors  had  the  power  to 
The  words,  therefore,  of  the  2d  section^  pointedly  refer  to  it. 

L.I.  M 
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Qfutn*i  Bench.  CoLERiDGB,  J. — I  am  of  the  tame  opinion.  I  think  that  we  are  girii^ 
not  only  a  correct  meaning  to  this  section,  but  the  only  one  that  ;be  words 
will  bear. 


The  QuEBN 

V. 
KOBEBTS. 


Richards  then  contended  that  the  defendant  was  nut  entitled  fo  costs. 
The  Stat.  1  Vic»  c.  78,  s.  20,  applies  to  all  cases  where  recourse  has  lieeo 
had  to  that  Act,  for  the  purpose  of  rendering  valid  an  informal  election.  The 
legislature  intended  to  provide,  that  parties  should  not  be  mulcted  in  costs 
by  an  ex  post  facto  law. 

Jervia,  co/i/r4.— That  section  only  refers  to  cases  where  proceedings  have 
been  discontinued  at  the  instance  of  the  defendant.     That  is  not  so  here. 

Per  Cvriam, — According  to  the  general  rule,  a  judgment  in  quo  ttarrml9 
carries  costs.  It  is  very  doubtful  whether,  without  the  aid  of  the  subsequent 
Act,  this  would  have  been  a  valid  election  ;  therefore,  perhaps,  according  to 
the  spirit  of  the  Act,  the  relator  ought  to  have  been  relieved  from  costs;  but 
we  have  no  power  to  relieve  him.  The  law  has  interposed,  and  given  to  the 
defendant  a  right  to  the  judgment,  and  we  do  not  find  that  we  have  any 
jiower  to  disconnect  the  costs  from  it. 

Judgment  for  the  defendant  with  costs. 


Affril  20. 


Barrowclough  v.  Johnson. 


Trwpafsg.c./.    'T^RESPASS.  qunre  clavaum  fregitf  in  the  hamlet  of  EcclesJUld,  in  the 
SLXfthe  county  of  York.     Pleas.  First,  not  guilty;  Second,  a  justification  thit 

loeut  m  Olio  the  locus  in  quo  was  a  public  highway.  At  the  trial  l)efore  Patteson,  J^ 
highway.  On  »'  ^^^  ^^^^  Yorkshire  Lent  Assizes,  it  was  admitted,  that  30  or  40  years 
*^*^*ff°^^^^  ago,  a  road  existed  at  the  place  in  question.  The  plaintiff,  who  claimed 
~     "  under  a  Mr.  Parkin,  offered  in  evidence  a  document  dated  1797,  signed  by 

thirteen  inhabitants  of  Ecdesfield,  since  dead;  it  recited  that  they  hid 
met  together  to  consider  whether  it  was  proper  for  the  inhabitants  to  repair 
the  road  in  question.  The  document  stated,  that  they  were  of  opinioa  thit 
the  road  ought  not  to  be  repaired  by  them ;  that  it  was  not  a  public  roid 
but  a  private  one,  belonging  to  Mr.  Parkin.  This  document  was  offered  as 
evidence  of  reputation,  it  was  objected  to  by  the  counsel  for  the  defendant, 
but  was  received  by  the  learned  judge.  The  plaintiff  also  proved  that  there 
were  previous  to  1814,  two  gates  across  the  road,  which  were  kept  locked; 
he  also  put  in  evidence,  afler  an  objection  to  its  admissibility  being  made, 
an  agreement  dated  1814,  between  the  trustees  of  Mr.  Parkin;  the  Thonr 
cliffs  Company,  whose  works  were  situate  in  the  neighbourhood;  and  the 
surveyor  of  the  hamlet ;  by  which  the  Thomcliffe  Ck)mpany  agreed  to  pay 
bs.  a  year  to  the  trustees,  to  supply  cinders  for  the  use  of  the  road,  and  the 


offered  in  eri- 
dence  a  docu- 
ment dated 
forty  years 
lyreTious,  and 
tigned  bv  thir- 
teen of  toe 
inhabitants, 
aince  dead,  of 
the  hamlet  in 
which  the  road 
lay,  statinff 
that  they  had 
met  together 
to  consider 
whether  it  was 
proper  for  the 
inhabitants  to 
repair  the  road, 
and  that  they 
were  of  opi- 
nion that  it 
ought  not  to 

be  repaired,  that  it  was  not  a  public  road,  but  a  private  one  belonging  to  Mr.  P.  Also  an 
agreement  twenty-three  years  previnuH,  made  between  the  tnisteos  of  Mr.  P.,  the  proprietors 
of  some  neighbouring  works,  and  the  surveyor  of  the  hamlot,  by  which  it  was  arranged  that  the 
road  should  be  open  on  the  condition  that  the  proprietors  paid  5s.  yearly  to  the  trustees,  and 
furnished  cinders  for  the  road,  and  that  the  cinders  should  be  talcen  to  and  spread  on  the  road 
by  the  hamlet.  The  conditions  having  ceased  to  be  performed,  the  road  was  closed  : — HM^ 
that  the  evidence  waa  admissible ;  the  document,  a«  proof  of  reputation ;  the  agreement  as  nQ- 
gativing  the  presumption  of  an  intention  to  dedicate  the  road  to  the  public 
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hunlet  agreed  to  load  and  spread  them  after.     It  wan  in  evidence,  that  afltei    Q^ee%*t  Bench. 

the  date  of  the  agreement,  and  up  to  1832,  there  was  no  gate  across  the  road, 

nor  anything  to  interfere  with  a  free  passage  along  it.     At  that  time,  the 

TkofneUffe  Company  having  ceased  to  pay  the  5«.  annually,  and  to  supply 

the  cinders,  according  to  the  agreement,  the  road  was  stopped  up  by  the 

pbintiflT.     His  Lordship  told  the  jury,  that  although  user  by  the  public  was 

evidence  of  a  dedication  of  the  road,  still  unless  they  were  of  opinion  that 

the  intention  of  Parkin  had  been  to  dedicate  it,  they  ought  to  find  a  verdict 

ibr  the  plaintiff. 

Verdict  for  the  plaintiflT. 

Atckerley,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that  the 
evidence  objected  to  was  improperly  received,  and  also  on  the  ground  of 
misdirection. — The  document  of  1797  was  not  admissible  as  evidence  of  re- 
[Nitation.  The  parties  did  not  then  meet  together  to  express  their  opinion, 
IS  to  whether  or  not  this  was  a  public  road,  but  only  for  the  purpose  of  deter* 
nining  whether  or  not  it  was  expedient  to  repair  it.  Such  a  document  cannot 
ifterwards  be  used  in  a  character  which  it  never  was  intended  to  bear,  nor  is 
there  any  authority  to  shew  that  such  a  resolution  has  ever  been  held  admis- 
sible as  evidence  of  reputation.  It  is  also  liable  to  the  imputation  of  being 
ittde  post  UUm  moiam.  All  the  parties  signing  it  were  interested,  and  the 
probability  is,  that  this  meeting  was  held  in  consequence  of  some  threat  to 
indict  the  road. — [Coleridge^  J.,  referred  to  NichoUs  v.  Parker  (a).] — The 
levned  judge  also  stated  the  law  incorrectly ;  a  man  who  is  the  owner  of  land, 
oust  be  taken  to  be  cognizant  of  the  necessary  consequences  of  his  own  acts. 
Here  there  was  de  facto  a  dedication  of  the  road,  and  it  was  open  to  the  public 
^  the  space  of  eighteen  years.  The  use  of  it  was  not  confined  to  the  Tkom- 
tlife  Company,  nor  to  the  inhabitants  of  any  particular  place.  The  plaintiff 
oogbt  to  have  taken  care  that  the  user  was  commensurate  with  the  limited 
extent  of  his  intention,  if  in  truth  it  ever  was  limited.  He  chose  to  de- 
ilicate  the  road  to  the  public,  having  made  an  agreement  with  certain  parties 
bkeep  it  in  repair.  If  these  parties  afterwards  neglect  to  repair,  they  are 
foponsible  to  him,  but  he  cannot  therefore  withdraw  his  dedication.  The 
mblic  cannot  be  made  trespassers,  because  other  parties  neglect  to  repair  the 
»d.  The  BritUh  Museum  v.  Finnis  (A),  Rex  v.  Lloyd  (c). 

Lord  Dbkman,  C.  J. — With  respect  to  the  document  of  1797,  I  am  of 
i|»iion  that  it  was  properly  received.  Any  evidence  of  reputation  is  admis- 
Aie,  and  this  no  doubt  was  such  evidence,  although  slight.  It  is  clear,  that 
ftnyoneof  these  parties  had  said,  *'l  am  not  liable  to  contribute  to  the 
refwir  of  this  road,  because  it  is  a  private  road,"  that  would  have  been  evi- 
fcnce;  and  that  is  what  virtually  was  said  by  each  of  these  jmrties  so  assem- 
bled. With  respect  to  the  other  objection,  it  is  important  to  consider  that  the 
•greement  was  actually  made  with  the  public  officer  of  the  hamlet,  and  there- 
fcre,  may  (airly  be  interpreted  to  have  been  made  with  the  public  itself.  The 
owner  in  fact  says,  you  shall  pass  over  my  land,  if  you  will  do  something  for 
B»  in  return.     TTuit  something  is  done,  and  the  public  are  allowed  to  pass  over 


(a)  14  East,  331,  n. 
(*)  5  Cr.  &  P.  460. 


(f)    1  Camp.  260. 
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Qtum^sBeaeh.  It  may  be  a  question  whether  or  not  there  may  be  a  oonditional  dedkttioa 
Barrow-  ^  ^^  public,  but  certainly  there  may  be  a  mere  licence  for  a  limited  ran 
And  by  this  agreement,  it  should  seem  that  such  licence  was  granted  by 
the  owner,  subject  to  its  being  withdrawn,  on  the  n^lect  to  fulfil  the  ooo- 
ditions  of  it.  Taking  the  cases  altogether,  there  is  nothing  in  any  of  them 
which  shews  that  a  mere  act  of  permissive  occupation  by  the  public,  is  iocoih 
sistent  with  a  retaining  by  the  owner  the  right  to  exclude  them  at  any  sub- 
sequent time. 

LiTTLEDALB,  J.— I  also  think  that  the  document  was  properly  reoafed. 
In  genera],  witnesses  who  are  called  to  give  evidence  of  reputatkm,  state  whit 
they  have  heard  old  persons  say  respecting  the  place  in  question.  Here 
what  was  offered  in  evidence,  was  in  effect  the  same.  All  that  csn  bi 
urged  against  it  is,  that  it  certainly  is  very  slight  evidence. 

As  to  the  dedicatbn  in  such  cases,  there  must  be  an  intention  to  dedicste 
on  the  part  of  the  owner.  This  may  be  expressed  by  his  acts,  as  weB 
as  by  what  he  says.  So,  on  the  other  hand,  if  a  man  does  not  intend  to 
dedicate,  his  acts  are  good  evidence  to  shew  that  such  is  not  his  intaitioi. 
The  entering  into  the  agreement  between  the  parties  in  this  case,  wbs»  I 
think,  such  an  act,  and  therefore  admissible. 

Pattbson,  J. — As  to  the  document,  I  think  it  evidence  as  &r  as  it  goea 
With  respect  to  the  other  point,  the  very  expressu>n  "  dedication,'*  impGM , 
the  existence  of  an  intent.  I  do  not  see  how  I  can  make  a  road  over  mj 
land,  without  an  intent  to  do  so.  No  doubt,  in  this  case,  there  were  cireoB- 
stances  from  which,  taking  them  alone,  a  dedication  might  be  presumed; 
but  they  were  met  by  evidence  of  facts,  from  which  the  contrary  presimp- 
tion  was  to  be  inferred.  Why  was  the  5«.  to  be  paid  t  the  cinders  to  h 
provided  and  spread  f  if  not  for  leave  to  pass  over  this  land.  The  nston 
of  the  whole  of  the  transaction  proves,  that  so  long  as  these  things  were  dooe^ 
the  parties  were  entitled  to  pass,  but  when  they  neglected  to  do  then,  thej 
ceased  to  be  entitled. 

GoLBRiDOB,  J. — ^I  think  that  this  document  fell  within  that  descriptkmsf 
hearsay  evidence,  which  is  properly  receivable.  It  has  been  contended,  tbii 
the  parties  making  the  declarations  were  interested ;  still  that  is  no  gromd 
for  excluding  them.  If  the  matter  be  not  in  actual  litigation,  a  dedaratios 
is  not  to  be  excluded,  simply  because  the  party  making  it  is  interestei 
There  was  no  evidence  that  the  matter  was  ever  in  dispute ;  the  psrtiBl 
met  to  consider ;  they  declined  to  repair  the  road,  and  give  their  reason  wl^* 
There  is  nothing  to  shew  that  they  were  ever  threatened  with  an  indictmeiit, 
or  that  they  wished  to  indict  others. 

As  to  the  other  point,  I  quite  assent  to  the  argument,  that  the  jury  mj 
presume  from  the  consequences  of  any  act,  that  the  party  had  from  the  hep^ 
ning  intended  to  dedicate.  But  the  facts  here  (and  his  lordship  then  stated 
them)  shew  most  plainly  that  there  was  no  dedication.  Afterwards,  tfct 
owner  says,  now  that  the  contract  is  broken,  I  shall  take  back  the  bol 
What  is  there  to  prevent  him  from  doing  so  ?  Suppose  instead  of  eighteee 
years,  eighteen  days  only  had  elapsed,  and  at  the  end  of  that  time^  the  Cobh 
pany  refused  to  provide  the  cinders,  can  any  one  say  the  owner  would  not 
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tn  eotitled  to  exclude  them  from  passing  along  the  road  ?  a  greater    Q*ieeH*t  B«adk. 
of  time  haying  passed  can  make  no  difiereuce  in  the  principle. 
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FiLEWooD  V.  Clements.  bou  cbun. 

defendant  was  arrested  on  the  4th  of  Noivtmber  last,  on  a  capias ^      1.  If  a  gaoler, 
the  suit  of  Holcro/t,  for  a  debt  of  25/.    It  appeared,  that  this  was  an    ^thd^i^**"* 

writ,  sued  out  to  enable  the  defendant  to  take  the  benefit  of  the   ^7  mutake 
t  Act.     On  the  ^1  St  of  January,  a  ca.  sa.  was  lodged  at  the  se-    soner\o^g"out 
s  office,  on  a  judgment  obtained  by  Filewood  against  the  defendant,  ^JjJ^'^Td*"^ 
oistake  was  entered  in  a  book  kept  by  the  sheriff  *s  officer,  called  the  ing  him  on  a 
/'  book,  instead  of  another  book  called  the  " index"  book.     The  S^dbJn^*''' 
ok  was  kept  for  the  purpose  of  ascertaining  for  what  diflerent  causes  lodged,  it  it 
\  were  in  custody.     The  ca,  sa,  was  indorsed  with  a  notice  to  the  and  not  a^ere 
bat  the  defendant  was  then  in  custody.     On  the  8th  of  January,  the  ^e^^^nt  et- 
>t  was  brought  up  to  be  heard  on  his  petition  for  his  discharge  by  the      sT  The  she- 
t  Court,  but  owing  to  the  press  of  business,  his  case  was  not  called  on,  JI^taSccTade- 
ent  back  to  prison.    On  the  same  evening,  Holcroft,  finding  that  the  Pendant  after 
3  was  likely  to  be  opposed,  withdrew  his  writ.  The  gaoler  informed  the  tscape?    ^ 
,t  of  it,  and  compelled  him  to  leave  the  prison  that  same  night,  after      ^'  l^  *J?  ^*^ 
learched  in  the  index  book,  to  see  if  there  was  any  detainer  against  no  lapse  of  time 
kk  the  morning  of  the  9th,  the  mistake  as  to  the  entry  of  the  ca.  sa.  J^e  defendant 
xnrered.      In  the  mean  time,  a  fiat  in  bankruptcy  had  been  issued  bein^  entitled 
he  defendant  on  the  2 1  st  of  December  ;  and  on  the  1 0th  of  January  he  charge.  **" 
red,  and  obtained  his  protection  under  the  Statute,  6  G.  4,  c.  16.   On 
,  as  he  was  going  to  attend  before  the  commissioner  in  the  Bank- 
irt,  according  to  a  summons  he  had  received,  he  was  re-taken  on  the 
3  a  warrant  from  the  sheriff.     He  was  then  taken  before  commissioner 
,  who,  on  application,  refused  to  discharge  him.     On  the  19th  of 
ipplication  was  made  to  Lord  Abxnger,  C.  B.,  at  chambers,  but  he  re- 
discharge  the  defendant,  on  the  ground  of  the  delay  that  there  had 
making  the  application.      This  delay  was  stated  to  have  been  owing 
fendant  not  having  sufficient  funds  to  enable  him  to  niake  the  appli- 

On  the  25th  of  April,  a  rule  was  obtained  in  this  Court,  calling  on 
itiff  and  the  sheriflT,  to  shew  cause  why  the  defendant  should  not  be 
?d  out  of  custody,  and  why  the  sheriff  should  not  pay  the  costs  of, 
sioDed  by  the  imprisonment,  as  well  as  the  costs  of  this  rule. 

\  shewed  cause. — A  preliminary  objection  is,  that  the  motion  was 
>  late,  not  being  within  a  reasonable  time  after  the  arrest.  The  de- 
[uid  the  whole  of  Hilary  Term,  to  apply  to  the  Ck)urt  or  a  judge,  but 
1  any  thing  until  the  19th  of  March.  The  application  to  a  judge 
een  then  refused,  he  again  delayed  until  the  25th  of  AprU,  although 
;  have  applied  to  the  Court  on  the  18th,  which  was  the  first  day  the 
t  this  Tenn.     The  esse  of  Fownes  v.  Stokes  (a),  and  several  other 

(«)  4  Dowl.  P.  C.  125.  ^ 
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cases,  might  be  cited  to  shew  that  this  application,  is  too  late.  L 
D^Arcy  Mohan  {b),  shews  that  an  excuse,  similar  to  the  want  of  fui 
be  of  no  avail.  The  chief  objection,  however,  to  this  rule  is,  that  the 
was  a  negligent,  and  not  a  voluntary  escape,  and  that  being  a  mere  n< 
escape,  the  sheriff  had  a  right  to  re- take  him  as  he  did  on  the  ilth 
nuary.  The  case  of  Bonafous  v.  Walker  (c)  decided,  that  an  escape 
the  marshal's  knowledge,  was  not  a  voluntary  escape,  and  that  there  r 
some  assent,  or  connivance,  or  knowledge  on  the  part  of  the  marshal  I 
It  voluntary. — In  the  present  case,  it  was  merely  owing  to  the  mistak< 
officer  in  not  entering  the  writ  of  ca.  sa.  in  the  index  book,  which  nr 
clearly  a  mere  negligent  escape. — It  was  also  contended,  that  the  de 
was  protected  under  the  bankrupt  laws  from  being  re-taken. 

Whitehursty  contra. — On  the  preliminary  objection,  the  cases  referred 
all  cases  on  mesne  process  ;  but  it  is  clearly  laid  down  by  other  cas 
where  an  arrest  on  final  process  was  in  the  first  instance  perfectly  u 
rized,  then  no  lapse  of  time  will  bnr  the  defendant  of  his  right  to 
charged.    Barratt  v.  Price  (rf),  Smith  v.  Sandys  («),  and  Mortimer  v. 
{f)y  are  all  authorities  to  prove  that  the  lapse  of  time  is  no  bar.     In 
V.  French  {g),  an  application  to  be  discharged  was  undoubtedly  refu! 
it  was  because  there  had  been  an  irregularity  merely.   In  the  present  cai 
the  defendant  has  shewn  a  sufficient  excuse  fur  not  applying  sooner, 
the  principal  objection,  there  is  no  doubt  but  that  the  sheriff*  ma3 
the  defendant  on  making  fresh  pursuit,  if  there  has  been    a   mere 
gent  escape.     The  case  of  Atkinson  v.  Jameson  (Ji),  is  a  parallel  cas 
present ;  there  the  defendant  was  discharged,  as  the  sheriff  was  no 
that  a  detainer  had  been  lodged  against  him,  and  it  was  held  a  vc 
escape,  and  that  the  sheriff  had  no  right  to  retake  him.     Another  case 
of  Ravenscroft  v.   Eyles  (t),  where  it  was  said   that   a  prisoner 
voluntarily  suffered  by  the  gaoler  to  escape  is  instantly  at  large ;  ih 
cannot  afterwards  retake  and  detain  him  for  the  same  matter."     Tl 
several  other  cases  on  the  subject,  but  the  leading  case  is  that  of  A 
V.  Butler  (j).     As  regards  the  sheriff,  the  defendant  was  clearly  dis< 
out  of  prison,  and  it  was  consequently  a  voluntary  escape,  though  as 
the  plaintifi)  there  is  no  doubt  but  that  he  might  have  sued  out  fresh  | 
and  have  retaken  the  defendant  under  the  Statute  8  &  9  W.  3,  c.  27. 
was  here  no  wrongful  act  on  the  part  of  the  defendant,  which  makes 
gent  escape,  as  laid  down  by  Lord  Kenyon,  in  the  case  of  Atkinson  v.  /« 
It  was  not  an  escape  against  the  will  of  the  sheriff,  that  is,  of  his  ofl 
gaoler  by  whose  acts  the  sheriff  is  bound,  but  directly  with  his  i 
and  consequently,  was  a  voluntary  escape. — It  was  also  contended,  tl 
were  merely  a  negligent  escape,  the  sheriff  could  not  retake  the  del 


{h)  6  Dowl.  P.  C.  192. 

(c)  2  T.  R.  126. 

(d)  1  Doul.  P.C.  725,  9  Bing.56r,; 
2  M.  &  Scott,  G34. 

(t)  I  Har.  &  Wol.  377 ;  3  Ad.  &  EI. 
693;  5Nev.  &  Man.  59. 
(/)  4  Ad.  &  El.  363,  n. 


(g)  4  Ad.  &  El.  362 ;  5  Ncv. 
658. 

(/i)  5  T.  R.  25. 

(0  2  VVils.  294. 

U)  1  Sid.  330;  2  Kcb.  189, 
Lev.  211. 
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»t  on  making  fresh  pursuit,  which  he  had  not  (^one;  and  also,  that  the  BaltQmrt. 

dant  was  proiected  by  the  bankrupt  laws  from  being  retaken.  Pilewood 

Cur.  adv.  vuU,  «. 


Clements. 


[LLIAMS,  J.,  afterwards  (May  8th)  gave  judgment. — This  was  a  rule  to 
cause  why  the  defendant  should  not  be  discharged  out  of  custody,  and 
he  sheriff  shouU  not  pay  the  costs  of,  and  occasioned  by  the  arrest,  and 
is  application.  The  material  facts  of  the  case  are  as  follows ;  the  de^ 
nt  was  arrested  on  a  capias,  on  the  4th  of  NavemSer  last,  at  the  suit  of 
ofi.  On  the  1st  of  January,  a  ca.  sa,  was  lodged,  on  the  part  of  the 
iff  in  this  action,  at  the  secondary's  office,  and  by  mistake,  it  appears 
lo  entry  of  it  was  made  in  a  particular  book,  called  the  ''  index  book,'* 
I  was  kept  at  the  secondary's  office,  for  the  convenience  of  seeing  what 
OS  were  in  custody  at  any  particular  time.  On  the  8th  of  January, 
efendant  was  discharged  in  the  action  at  the  suit  of  Holcroft,  and  on 
scharge,  he  was  let  out  of  prison  by  the  gaoler,  and  that  was  occasioned 
e  mistake  in  not  making  the  entry  in  the  index  book.  On  the  9th,  the 
ke  was  discovered.  On  the  1 1th  the  defendant  was  re-taken  on  a  warrant 
e  sheriff,  and  at  that  time  he  was  under  protection  under  ^fiat  in  bank- 
y,  being  in  course  of  examination  before  a  commissioner.  Several 
s  were  discussed  on  this  rule,  whicF  I  think  are  not  material  to  the  deci- 
i  the  case.  One  question  was,  as  to  whether  there  had  been  any  fresh 
lit,  and  a  re-caption  on  that  fresh  pursuit.  What  may  be  a  fresh  pursuit 
*,  abstract,  it  might  be  difficult  to  de6ne,  but  I  think  that  question  is  not 
ial.  Another  question  was,  as  to  the  nature  of  the  defendant's  proteo- 
that  again  I  think  is  not  material,  and  that  it  does  not  affect  the  principal 
ion.  The  principal  question  is,  as  to  the  escape;  of  an  actual  escape 
can  be  no  doubt,  but  the  question  is,  what  sort  of  an  escape  it  was ; 
8,  whether  it  was  a  voluntary  or  a  negligent  escape.  I  find  in  Impey'*g 
ice  of  the  Office  of  Sheriffs  (k),  a  negligent  escape  thus  described ; 
ligent  escape,  is  when  one  is  arrested,  and  afterwards  escapes,  against  the 
•f  him  that  arrested  him,  or  had  him  in  custody.'^  That  is  a  fair  and 
oable  definition,  but  that  excludes  the  idea  of  the  present  being  a  negli- 
sscape.  It  cannot  be  said,  that  this  defendant  escaped  against  the  will 
e  person  who  had  him  in  custody,  for  the  gaoler  turned  him  out,  or  at 
he  was  let  out  with  his  consent.  This  point  was  under  consideration  in 
ise  of  Wilkinson  v.  Salter  (/  ),  where  the  very  same  question  arose.  The 
e  in  that  case  was  caused  by  the  appointment  of  the  prisoner  to  be  a  turn- 
»f  the  prison,  whereby  he  had  the  care  to  let  persons  in  and  out  of  the 
1,  and  aliso  occasionally  went  out  of  the  prison  himself  on  errands ;  he  was 
dingly  out  of  the  prison  on  one  occasion,  as  such  turnkey,  which  was  the 
e  in  question.  Lord  Hardwick  stated,  that  the  only  question  was,  whe- 
it  was  a  voluntary  or  a  negligent  escape;  and  he  held  clearly,  that  it  was 
untary  escape.  It  could  not  be  said  there,  that  the  gaoler  wished  the 
ner  to  go  out  of  the  prison,  but  he  had  done  an  inadvertent  act  by 
ng  the  prisoner  a  turnkey,  and  though  he  did  not  think  at  the  time  of  the 
lintment  that  there  would  be  an  escape  at  all,  yet  Lord  Hardunck  held 
iiscape  to  be  voluntary.     So  it  is  said,  that  if  a  gaoler  entrusts  a  prisoner 

f)  p.  167,  6th  cd.  laSl.  (0  Ca.  Temp.  Hard.  310. 
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Bail  Court,      uith   the  Leys,  although  he  does  not  nt  the  time  think  that  be  will  ict 
FiLEwooD     h>"isel^  out,  yet  if  ha^does  bo,  that  it  is  a  voluntary  escape.    If  that  be 
V  so,  and  I  must   takfr,  U  that  it  is   so,   what  is   the  result!    Formerly 

there  was  a  distinction  made  between  the  right  of  the  plaintiff  and  of  the 
sheriff,  to  re-take  a  prisoiler  after  an  escape,  and  I  think  that  the  better 
opinion,  though  there  was  some  doubt  on  the  point,  was,  that  even  after  a 
voluntary  escape,  the  plaintiff  might  re-take  the  prisoner.     But  wheUier  that 
was  the  better  opinion,  is  now  set  at  rest  by  the  Statute  8  &  9  IT.  3,  c.  27, 
which  provides,   that  whatever  is  the  nature  of  the  escape,  the  right  is 
reserved  to  the  plaintiff  to  re-take  a  prisoner.     The  question  however,  as  to 
a  sheriff,  is  different ;  in  the  case  of  Allanson  v.  Butler,  which  was  referred  to 
in  argument,  the  distinction  was  directly  taken  between  a  voluntary  and  a 
negligent  escape,  and  it  was  there  said  by  the  Court,  that  if  a  prisoner 
escaped  by  negligence,  the  sheriff  might  re-take  him,  but  if  he  escaped  **  de 
ban  gree  le  vicounty'*  that  he  might  not.     As  early  tho^fore  as  that  case, 
the  distinction  was  taken  as  to  the  effect  of  a  voluntary  escape  by  the  sheriff 
or  a  gaoler,  and  in  the  case  of  Wilkinson  v.  Salter,  Lord  Hardwick,  in  stating 
the  question,  added,  ^  If  it  is  negligent  escape,  the  sheriff  may  justify  by  re- 
caption, but  if  it  be  a  voluntary  escape,  he  may  not  justify."     The  predie 
distinction  therefore  was  followed  up  in  that  case.     In  FeatheretemehoMgh  t, 
Atktneon  (m)  also,  (a  case  which  has  subsequently  received  the  approval  of 
Lord  Kenyan),  the  question  came  into  consideration,  and  the  same  distinc- 
tion precisely  was  taken,  that  if  an  escape  is  voluntary,  the  sheriff  or  a  gaokr 
may  not  re-take  a  prisoner.     In  Ravensoroft  v.  Eylee,  the  same  doctrine  pn* 
ciseiy  was  laid  down  clearly,  and  without  hesitation,  by  Wtlmoi,  C.  J., ''  Wfaeie- 
ever  a  gaoler  permits  a  voluntary  escape,  from  that  moment  he  oommita  a 
tort,  and  the  plaintiff  has  a  right  of  action  to  recover  such  damages  as  a  juiy 
shall  please  to  give  for  the  same.     The  prisoner,  when  voluntarily  sufiered  1^ 
the  gaoler  to  escape,  is  instantly  at  large;  the  gaoler  cannot  afterwards  re- 
take and  detain  him  for  the  same  matter."    Again,  at  the  conclusion  of  the 
judgment  he  expressed  himself  to  the  same  eflect,  **  If  an  escape  be  vobo- 
tary  in  the  gaoler,  nothing  afterwards  will  purge  it.'^     So  again  in  AlMMm 
V.  Jameson,  Lord  Kenyon,  referring  to  the  case  of  FeeUherstonekaugk  t. 
Atkinson,  which  decision  is  therefore  confirmed,  mentioned  with  approbatioii 
the  distinction  between  a  voluntary  and  negligent  escape,  and  gave  a  judf- 
ment  on  the  point  similar  to  that  of  Wilmot,  C.  J.,  in  Ravenseroft  v.  E}^- 
The  consequence  of  those  decisions  is,  that  my  opinion  is,  that  as  in  thiscaie 
the  escape  was  voluntary,  the  sheriff  had  no  right  to  re- take  the  defendast; 
it  was  therefore  a  void  re-taking,  a  mere  null  and  void  act,  and  the  defendant 
is  wrongfully  in  custody.     An  objection  was  taken,  that  in  a  case  of  im^ 
larity,  a  party  ought  to  he  more  prompt  in  applying  to  the  Court,  and  thit 
the  delay  there  has  been  in  this  case,  ought  to  operate  against  the  defendanAi 
and  prevent  his  discharge  out  ot  custody.     That  however,  cannot  so  operate, 
where  the  defendant  was  not  fur  one  moment  in  lawful  custody.    The  re- 
taking him  was  a  mere  nullity,  and  as  it  was  a  nullity,  the  length  of  time 
that  elapsed  after  the  re-taking  and  before  he  applied  to  the  Court,  is  no 
bar  to  his  being  now  discharged.      He  is  therefore  entitled  now  to  be  heard« 
and  I  am  bound  to  give  him  lolief  if  it  is  available  in  point  of  law,  which  1 

(;/i)  IJaniCb'  notes,  373, 


1 


'^ 
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link  it  is.  The  question  whether  an  act  of  this  kind  is  void,  and  not  merely 
regular,  was  under  the  consideration  of  the  Court,  m^'Sknith  v.  Sandys,  and 
90  in  Mortimer  v.  Piggot,  and  the  Court  came  to  tl^nuRe  conclusion,  that 
ine  will  not  operate  to  prevent  the  discharge  of  a  party,  where  he  is  in 
iistody  ut.tier  proceedings  which  are  wholly  void.  The  part  of  the  rule 
herefore,  (or  discharging  the  defendant,  must  be  made  absolute.  As  to  the 
«rt  requiring  the  sheriff  to  pay  the  costs  of,  and  occasioned  by  the  arrest. 
jm)  by  this  application,  if  the  defendant  will  undertake  to  bring  no  action  for 
he  imprisonment,  that  part  may  also  be  absolute,  if  he  will  not  so  undertake, 
iiat  part  must  be  discharged. 

Rule  absolute,  the  defendant  having  elected 
to  undertake  to  bring  no  action. 
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FiLBWOOD 
V. 

Clbmkmts. 


White  v.  Cameron. 


THE  defendant  being  in  custody  on  mesne  process,  at  the  suit  of  the  plain- 
tiff, gave  a  cognovit,  which  was  attested  in  this  form : — ''  Witness,  B,  H., 
itlomey  for  defendant,  in  custody,  at  his  request.'*  It  appeared,  that  the 
Juntiff^s  attorney,  knowing  that  it  was  necessary  that  there  should  be  an 
ittomey  present  on  behalf  of  the  defendant  when  he  signed  the  cognovit, 
IS  required  by  the  rule  of  Court,  H,  T.  2  W,  4, 1.  72  (a),  took  another 
ittomey  with  him,  who  was  previously  unknown  to  the  defendant.  He  was 
IRoposed  to  the  defendant  to  act  as  his  attorney,  which  was  consented  to, 
od  he  accordingly  witnessed  the  cognovit.  This  cognovit  was  signed  on 
ilie  !9th  of  Mag,  1836,  and  on  the  29th  of  Mag,  1837,  the  defendant  was 
taken  in  execution  for  the  amount  confessed.  A  rule  having  been  obtained, 
to  shew  cause  why  the  defendant  should  not  be  discharged  for  irregularity : 

Tkeobaid  shewed  cause. — A  preliminary  objection  to  this  rule  is,  that  the 
li)Mtt  of  time  is  a  bar  to  the  defendant's  application. — [  Williams,  J. — Is  it  not 
dear,  that  unless  there  was  an  attorney  present  on  the  part  of  the  defendant, 
M  required  by  the  rule,  that  the  cognovit  is  a  mere  nullity  ?  The  rule  says 
lim  the  cognovit  shall  not  be  of  ang  force,  unless,  &c.] — Then  on  the  merits, 
it  appears  that  there  has  been  a  sufficient  compliance  with  rule  of  ^.  7!  2 
W. 4. — [Williams,  J. — The  case  of  Fisher  v.  Nicholas  (6),  was  very  similar 
to  the  present,  and  there  it  was  held,  that  there  had  not  been  a  sufficient  com- 
pfiiace  with  the  rule.] — In  that  case,  it  appears  that  the  defendant  did  not 
ment  that  the  attorney  who  was  introduced  should  act  for  him,  which  was 
B&donbtedly  consented  to  here.  The  attorney  also,  in  that  case,  said  that  he 
id  not  coosider  himself  as  the  defendant's  attorney. 


A  defendant 
in  custody  on 
metne  process, 
consented  that 
an  attorney 
who  was  in- 
troduced to 
him  b^  the 
plaintiff's  at- 
torney, should 
act  as  his 
attorney,  and 
he  accordingly 
witnessed  a 
coenovit  as  the 
deTendant*s 
attorney : — 
Held,  not  a 
sufficient  com- 
pliance with 
the  rule  of 
H.  T.  2  W.  4, 
1.72. 

2.  Thede- 
fe-idant,  if 
taken  in  execu- 
tion on  such  a 
coffnovit,  is  en- 
titled to  be  dis- 
charged out  of 
custody  after 
any  lapse  of 
time. 


G.  Price,  contra,  was  not  called  on  by  the  Court. 

Williams,  J. — The  principle  of  the  case  oi  Fisher  v.  Nicholas,  as  well  as 


(a)  1  Dowl.  P.  C.  192. 


(h)  2  DowL  P.  C  251 ;  2Cr.  U  Mee:^. 
215. 


ft. 
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the  spirit  of  (he  role  of  Court,  shew  that  there  has  not  been  a  substantid, 
although  there  has  been  a  formal  compliance  with  that  rule.  There  is  no 
doubt  but  that  the^ntaqtion  of  that  rule  was,  to  throw  as  full  and  ample  a 
protection  as  possible,  over  a  party  who  is  in  custody ,  when  he  signs  a 
cognovit.  The  language  of  the  rule  is  deOnite,  that  ''unless  there  be 
present  some  attorney,  on  behalf  of  such  person  in  custody,  expresslj 
named  by  him,  and  attending  at  his  request,"  the  cognovit  shall  not  be  of 
any  force.  The  facts  of  this  case  undoubtedly,  are  not  exactly  the  same 
as  those  in  the  case  of  Fisher  v.  Nicholas,  and  indeed  it  cannot  be 
expected  that  cases  should  occur  exactly  the  same  totidem  Uieris;  but  the 
substantial  principle  of  that  case  is,  that  if  the  nominee  of  another  party  is 
adopted  by  the  party  in  custody,  as  his  attorney,  yet  it  is  not  a  compliance 
with  the  rule  of  Court,  requiring  that  he  shall  be  expressly  named  by  him, 
and  attend  at  his  request.  Again,  in  another  case  of  Walker  v.  Gardner  (e), 
I  observe  that  Taunton,  J.,  quotes  with  approbation  an  observation  of  Lord 
A'enyon,  who  said,  *'  There  is  great  weight  in  the  observation  made  by  the 
counsel  in  support  of  the  rule,  that  the  defendtmt,  under  the  pressure  of  ao 
arrest,  ought  to  be  considered  incapable  of  waiving  the  benefit  of  this  rule, 
and  that  at  all  events  and  in  all  cases,  he  should  be  protected  by  the  advice 
of  an  attorney,  expressly  attending  for  him.^'  Lord  Denman,  also  says,  '^The 
rule  of  Court  was  certainly  violated  in  this  case  by  Smallridge,  in  taking  an 
attorney  to  attest  this  instrument,  who  was  not  named  or  sent  for  by  the 
party  in  custody.''  I  think,  therefore,  that  consistently  with  the  terms  of  the 
rule  of  Court,  and  the  interpretation  put  on  it  by  those  cases,  there  has  not 
been  in  the  present  case  a  substantial  compliance  with  it,  and  this  rule 
must  therefore  be  made  absolute,  and  with  costs. 

Rule  absolute  with  costs. 


(c)  4B.&  Adol.371. 


PlERSON  V.  ChESSUN. 


In  a  town- 
cAuse,  if  iftsue 
it  i'lined  in 
a  T«nn,  and  no 
notice  of  trial 
is  given,  a  rule 
for  judgment 
as  in  case  of  a 
nonsuit  nuiy 
be  moved  for 
in  the  Term 
next  but  one 
after. 


ISSUE  was  joined  in  this  cause  on  the  6th  of  November,  which  was  Bi 
Michaelmas  Term,  and  no  notice  of  trial  was  given.     It  was  a  Umim 
cause,  and  this  Term  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  wai 
obtained. 

Mansely  shewed  cause. — It  has  been  expressly  decided  in  the  cases  of  F«f 
v.  M*Cvllock(a),  and  Gough  v.  White  (b),  that  this  rule  cannot  be  moTeJ 
for  in  a  town-cause  until  two  full  Terms  has  elapsed  after  issue  has  b«* 
joined. 

Wallinger^  contrd. — In  those  cases,  issue  was  joined  in  vacation,  and  it  wai 
held,  that  that  issue  could  not  be  considered  as  an  issue  of  the  previous  Term; 
and  it  was  therefore  necessary,  that  two  full  Terms  should  elapse  before  tha 


■* 
i 


^-j 


s 

•■ 


(a)   1  Will.  Wol.  &  Dav.   183;   5 
Dowl.  P.  C.  526. 


(h)  1  Mur.  &  Hurl.  157;  2  Meea.li 
Wels.  363. 
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role  for  jadgmeni  as  in  case  of  a  nonsuit,  could  be  moved  for.  In  this  case,  Baa  Omrt. 
bsne  was  joined  in  Michaehitu  Temtf  and,  consequently,  this  rule  was  not  pixrson 
vDOTed  (br  too  early.     The  case  of  Evans  v.  Barnard  (c)  was  a  country-cause,  «- 

which  has  been  decided  since  Gough  v.  White,  and  there  it  was  held,  that 
this  rule  might  be  moved  for  in  the  third  Term. 

Williams,  J. — It  seems  to  me,  that  this  rule  is  quite  regular.  In  the 
cases  of  Gough  v.  White,  in  the  Exchequer,  and  of  Fox  v.  M'Cttllock,  in 
llmt  Court,  in  which  I  gave  judgment  for  my  brother  Patteson,  issue  was 
joined  in  the  vacation.  In  the  latter  of  those  cases,  it  was  in  the  vacation 
after  Trinity  TWm,  and  as  the  issue  was  not  to  be  considered  as  an  issue  of 
the  preceding  Term,  Michaelmas  Term  was  the  only  intervening  Term  before 
the  rale  for  judgment  as  in  case  of  a  nonsuit  was  moved  for ;  and  it  was  held 
to  be  too  early  to  move  for  it  in  the  Hilary  Term  following.  But  in  this  case, 
the  issue  was  not  joined  in  the  vacation  after  Michaelmas  Term,  but  in  that 
Tenn.  The  application  therefore  for  the  rule  in  this  Term  is  regular  (d). 
The  role  was  then  discharged,  on  a  peremptory  undertaking  being  given. 

(()  1  Horn  Se  Hurl.  4 :  3  Mees.  &         (d)  See  the  next  case. 
W«li.a76. 


Appbrley  v.  Mors£. 

ISSUE  was  joined  in  this  cause  in  Michaelmas  Term  last,  and  no  notice  of  in  a  country- 
trial  had  been  given.    It  was  in  fact  a  country-cause,  but  did  not  appear  i^1oii^*iS"* 
to  be  so  on  the  affidavits ;  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  WdMdmoM 

kTing  been  obtained  in  this  Term  :  „<^  of  trial 

it  given,  judg- 

Gale  shewed  cause. — As  it  does  not  appear  on  the  defendant's  affidavit  case  of  anon- 
thit  this  is  a  country-cause,  Heale  v.  Curtis  (a)  shews,  that  it  must  be  pre-  [i5*OT»d*ior  ?n 
mned  to  be  a  town-cause.    Now  the  rule  is,  that  a  plaintiff  is  bound  to  take  one  EatUr  Term, 
step  in  every  Term.     The  issue  having  been  joined  in  Michaelmas  Term,  he 
IherHbre  had  Hilary  Term  in  which  to  enter  the  issue,  and  this  Term  in  which  to 
(ite  notice  of  trial,  and  this  rule  therefore,  could  not  be  moved  for  until  next 
Term.     Gough  v.  White  (b)  is  an  express  decision  that  this  rule  was  moved 
fir  too  early.     That  was  a  town-cause,  issue  was  joined  in  Trinity  vacation, 
ad  the  rule  was  moved  for  in  Hilary  Term  ;  and  it  was  held  that  it  was  moved 
fir  too  early,  as  two  actual  Terms  ought  to  have  elapsed  after  issue  was 
joined.    The  later  cases  have  been  cases  of  country-causes,  but  none  of  them 
Ibre  afiected  that  decision.    Smith  v.  Miller  (c),  which  was  a  country-cause, 
bs  been  overruled  by  Evans  v.  Barnard  (rf). — [  WiUiams^  J. — If  that  argu- 
t  is  right,  it  would  seem  that  I  have  incorrectly  decided  another  case  («).] 


(«)  2  Meet.  &  Welt.  76 ;  5  Dowl.  (c)  6  Dowl.  P.  C.  154. 

P.C  2M.  (^1  Horn  &  HurL  4:  3  Meet.  & 

(i)  Mar.  Ii  Hurl.  157 ;  2  Meet.  &  Welt.  276. 

Wck  963.  (e)  The  previoot  case. 
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A^Gnrrf.  Gray,  contrd. — ^The  decisions  on  this  point  have  been  Boroewfaat  cootfidio* 

tory,  but  the  principle  on  which  they  rest  is,  that  a  plaintiff  is  not  entitled  to 
sufler  a  whole  Term  to  elapse  without  taking  a  step  in  the  cause.    It  is  said, 
that  that  has  not  been  done  in  this  case ;  but  it  is  a  mistake  to  say,  tfatt 
entering  the  issue  is  a  step  in  the  cause.    Formerly,  when  it  was  neoesssry  to 
give  a  rule  to  enter  the  issue,  it  might  be  given  the  same  Term  in  which  the 
issue  was  joined  (/).    The  fallacy  on  which  several  of  the  dectskms  have  bees 
made,  is  the  consideration  that  entering  the  issue  is  a  step  in  the  cause.    lo 
Evans  v.  Barnard  it  was  expressly  held,  that  where  issue  is  joined  in  a  non- 
issuable Term,  the  defendant  may  move  for  judgment  as  in  case  of  a  non- 
suit in  the  Term  next  aHer  the  following  assizes.    That  is  the  present  case. 
Robinson  v.  Taylor  (g)  is  also  in  point    There  issue  was  joined  in  the  vaci 
tion  after  Easter  Term,  and  a  rule  for  judgment  as  in  case  of  a  nonsuit  moved 
for  in  Michaelmas  Term,  was  held  not  to  be  too  early.    It  is  tru^  that  botk 
those  were  country-causes,  but  the  present  is  also  a  country-cause,  as  appean 
by  the  record,  which  is  in  Court. 

Cur,  adv.  vuU. 

Williams,  J.,  on  the  last  day  of  Term  (May  10th),  gave  judgmait^Tba 
single  question  in  this  case  was,  whether  a  rule  for  judgment  as  in  esse  of  a 
nonsuit,  moved  for  this  Term  in  a  country-cause,  was  premature,  the  isioe 
having  been  joined  in  Michaelmas  Term,  The  doubt  was,  whether  theiB 
ought  not  to  be  two  entire  Terms  between  the  Term  in  which  issue  wai 
joined,  and  the  Term  in  which  the  rule  was  moved  for.  Supposing  the  mis 
to  be  so,  it  was  said  that  this  motion  was  premature,  as  Hilary  Term  wouU 
make  one  of  those  two  Terms,  and  the  present  Term  the  other,  and  that  n 
consequence,  this  motion  could  not  be  made  earlier  than  next  Term.  The 
doubt  has  arisen  on  two  cases  in  the  Court  of  Exchequer,  to  which  re- 
ference was  made  in  argument,  the  latter  of  which,  Evans  v.  Barnard,  pu^ 
ports  to  reconsider  the  case  of  Smith  v.  MiUer,  Those  cases  certainly  do 
seem  to  have  the  aspect,  that  there  must  be  two  entire  Terms  interveniog. 
However,  there  is  some  variation  as  to  the  supposed  rule  when  applied  totvo 
assizes  passing  over ;  but  in  Evans  v.  Barnard,  that  was  certainly  restricted 
to  the  case  when  issue  was  joined  in  an  issuable  Term.  On  the  other  hand,  the 
case  of  Robinson  v.  Taylor  was  referred  to,  which  was  an  application  in  this 
Court  before  my  brother  Littledale,  In  that  case,  which  was  a  countrj* 
cause,  the  issue  was  joined  in  Easter  vacation,  and  the  rule  was  moved  ibrin 
Michaebnas  Term,  and,  consequently,  there  was  only  one  entire  Term  ia- 
tervening,  and  my  brother  Littledale  was  of  opinion,  that  the  motion  was  not 
premature.  Of  course,  nothing  can  well  be  more  immaterial  as  to  what  the  * 
rule  is,  but  it  is  very  material  that  it  should  be  settled  somehow,  for  the  eat 
and  comfort  of  parties  making  these  applications  to  the  Court.  I  have  made 
enquiry  of  the  other  judges  of  the  Court,  and  I  have  had  much  assistance  al 
to  the  practice  from  the  masters,  both  of  this  Court  and  of  the  Court  of  £r- 
chequer  ;  and  1  have  also  spoken  to  one  or  two  of  the  barons  of  that  Court 
The  result  is,  that  1  must  decide  that  in  a  country-cause,  when  issue  is 
joined  in  Michaelmas  Term,  the  motion  for  judgment  as  in  case  of  a  nonsuit, 

(/)  But  sec  Tidd,  Prac.  p.  764,  5,         {g)  2  Har.  &  Wol.  304 ;  5  Doii  P. 
9th  edit.  C.  518. 
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ity  be  made  in  Eaiter  Term  following ;  but  T  shall  not  express  any  opinion 

eyood  this  decision  (h). 

The  rule  was  then  made  absolute. 


(A)  Harrison  ▼.  fFUUams  wu  a  case 
trped  the  day  this  judgment  was  gWen. 
t  was  a  country-cause,  the  issue  was 
in  Mickaelmat  vacation,  and 
ootice  of  trial   was  given.     fFilr 


liamsy  J.,  deferred  giving  his  judgment, 
and  the  next  Term  decided  that  the 
motion  was  premature.  See  the  case, 
poH. 


Bail  Court. 
Appbbliy 

V. 

MoasK. 


Ex  parte  Collins. 

TWAYESf  on  Uie  26th  of  April,  moved  to  amend  the  notices  given  by 

Collins  for  his  admission  this  Term  as  an  attorney  (a).     In  the  notice 

gireo  it  had  been  stated,  through  the   mistake  of  the  town  agent,  that 

Collins  has  served  his  time  with  Helm,  at  Worcester,  when  in  fact  he  had 

first  articled  to  Saunderi,  on  whose  death,  he  had  been  assigned  over 

Stnmdsrs*s  partner.  Helm,     It  was  submitted,  that  the  notice  might  be 

according  to  the  facts,  as  the  object  of  giving   the  notice  was 


Willi AMS,  J. — ^I  think  that  that  object  has  been  answered ,  and  thai  as  no 
IB  can  be  misled  by  the  notice  given,  the  order  may  be  maae. 

Ordered  accordmgiy. 

(«)  Rez.  Gen.  T.  T.  31  G.  3,  4  T.  R.  379,  &  H.  T.  6  IF.  4  s  5,  i  Har  & 

Wol.  639. 


Where  »  notice 
of  admission 
of  s  person  as 
an  attorney, 
by  mistake 
mentions 
only  one  of 
two  attorn  ies 
to  whom  the 
person  had 
senred  his 
time,  the  Court 
will  allow  it 
to  be  amended. 


Ex  parte  J  esse. 

WWOGGINS,  on  the  26th  of  April,  moved  for  an  order  on  the  master  to 

reo^e  nunc  pro  tunc,  the  affidavit  required  by  the  6th  rule  of  H,  T. 

tW.4  (a),  previous  to  the  re-admission  of  an  attorney.     The  affidavit  of  the 

t^^fieaDt,  OD  which  he  moved,  stated,  that  the  applicant  was  not  aware  of  the 

nk  reqioiring  this  affidavit  to  be  lefL 

WiLLiAJis,  J. — The  rule  in  question  is  now  of  considerable  standing,  and 
1  think  it  was  determined  a  year  back,  that  no  further  indulgence  should  be 
fMitcd  to  parties,  on  the  ground  of  their  being  unacquainted  with  the  rule  (b), 
b  this  case,  the  applicant  can  give  fresh  notices  for  next  Term,  which  will 
■•^hi  tny  kMig  delay. 

Order  refused. 


HtfU,  that  no 
further  indul- 
sence  could 
be  granted, 
on  the  re- ad- 
mission of 
attomies  on 
the  ground  of 
iffnorance  of 
tne  6th  rule  of 
H.T.6Fr.4. 


(•)  1  Har.  k  Wol.  639 

(M  See  the  cases  of  Ex  parte  Crewte, 


1  Will.  Wol.  &:Dav.  346;  Bs  parte 
Busk,  Id.  348. 
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BaU  Court. 


Where  a  per- 
son was  refused 
hii  certificate 
for  admission 
as  an  attorney 
by  the  exami- 
ners, the  Court 
allowed  him, 
under  particu- 
lar circum- 
stances, to  he 
examined 
again  the  fol- 
lowing Term, 
without  ^ring 
fresh  notices. 


Ex  parte  Prossbr. 

117  CLARKSON,  on  the  5th  of  May,  upplied  to  the  Court  lor  kafe  to 
have  a  person  examined  for  admissioi]  as  an  attorney  next  Term.  Hi 
had  given  all  the  necessary  notices  for  admission  this  Term,  and  had  heen  es* 
amined,  but  had  been  refused  his  certificate  by  the  examiners,  on  acoomt  d  , 
not  being  able  to  answer  some  questions  as  to  equity  practice  (a).  Tlie  pop* 
son  to  whom  he  had  served  under  his  articles  was  lately  dead,  and  be  wai 
anxious  to  take  his  business.  It  was  submitted,  that  under  these  drcimh 
stances,  the  Court  would  allow  him  to  be  examined  again  next  Term,  lor  if  k 
were  obliged  again  to  give  fresh  notices,  he  could  not  be  admitted  until  nexl 
Michaelmas  Term. 


Williams,  J.,  granted  the  application. 


Order  made. 


(a)  See  the  rules  H.  T.  6  fF.  4,  1  Har.  &  Wol.  637. 


If  an  attorney 
becomes  in- 
sane, the  Court 
will  discharge 
his  articled 
clerk  from  his 
articles,  and 
allow  fresh 
ones  to  be  en- 
rolled. 


Ex  parte  Darbell. 

J  JERVIS  applied  on  behalf  of  a  person  who  was  articled  to  an  attorney, 
that  he  should  be  discharged  of  his  original  articles,  and  that  subsequeOt. 
articles  he  had  entered  into  should  be  declared  valid,  and  be  enrolled  acoort*' 
ingly.  The  person  to  whom  he  had  first  been  articled,  and  to  whom  he  bid 
served  part  of  his  time,  had  become  insane,  and  the  articles  could  not  them*! 
fore  be  assigned.  He  had  now  entered  into  fresh  articles  with  the  brothir] 
and  partner  of  his  first  master. 


Williams,  J.,  granted  the  application. 


Order  made. 


Ex  parte  Lyons. 


An  articled  MANSELy  on  the  25th  of  April,  moved  that  the  applicant  might  be  allovri 

beenVTerenu  *^  ^^®  nunc  pro  tunc,  the  answers  to  the  questions  required  by  theex- 

ed,  by  the  un-  aminers  of  persons  desirous  of  being  admitted  as  attornies,  according  to  tlie 

ofthe  attorney  ^^  ^^  Easter  Term,  6  G.  4  (a).     The  applicant  had  served  the  whole  ti«B 

whom  he  has  under  his  articles  to  his  father,  who  was  expected  to  return  to  ZrOiuiiM  on  tte 

served  m  re-  "^  -* 

turning  to  Lon' 

dom,  from  obtaining  the  answers  required  previous  to  admission  as  an  attorney,  may  be  allowed 

to  give  them  nvMc  pro  twne. 


(a)  2  Har.  &  Wol.  1. 
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9th  of  April,  The  secretary  to  the  Incorporated  Law  Society,  fixe<l  Saturday, 
le  21st,  as  the  last  day  on  which  the  answers  might  be  delivered.  The  ap- 
lianf  s  father,  contrary  to  expectation,  did  not  return  to  LoneUm  until  the 
2rl,  and  the  appUcant  was  thereby  prevented  from  obtaining  from  his  father 
i  sufficient  time,  the  answers  to  the  questions.  The  answers  were  obtained 
Hnediately  on  the  father^s  rcitan,  and  were  tendered  to  the  secretary  of  the 
Korporated  Law  Society,  who  refused  to  accept  them  without  the  order  of 
•  Court.  The  examination  ^ias  to  take  place  on  the  1st  of  May,  It  was 
ibmitted,  that  there  might  be  some  doubt  as  to  whether  the  21st  o(  April, 
•s  properly  appointed  as  the  last  day  for  receiving  the  answers,  as  it  might 
e  a  question  what  was  properly  to  be  considered  as  the  first  nine  days  of 
le  Term,  the  15th  being  Easier  Sunday  {li);  and  that  at  any  rate,  it  was 
cue  which  deserved  the  indulgence  of  the  Court,  as  it  was  by  the  iinex- 
Bcted  delay  of  the  return  of  the  applicant's  father,  that  he  had  been  pre- 
ented  giving  the  answers  in  time. 


Williams,  J.,  granted  the  application  (c). 


Order  made. 


(i)  Sec  the  Sututes  11  G.  4,  &  1  /F. 
•  c  U,  s.  6;  I  9F.  4,  c.  3,  8.  3;  Reg. 
In.  E  T.  2  IT.  4;  1  Dowl.  P.  C. 
Wii  and  the  two  next  cases. 


(c)  See  Ex  parte  Holland,  1   Will. 
Wol.  &  Dav.  349;  5  Dowl.  P.  C.  681. 


Bail  Qmrt, 

Ex  forte 
Lyons. 


Ex  parte  Bayley. 

^^  H.  WATSON,  on  Wednesday,  April  the  18th,  applied  for  leave  to 
*  have  the  name  of  Mr.  Bayley  inserted  in  the  list  of  attornies,  for  ad- 
Moo  in  THnity  Term.  The  notice,  required  by  the  fifth  rule  o(  H.  T  6 
R4(a)  to  be  left  at  the  master's  office  three  days  before  this  Term,  had 
left  in  time,  considering  the  18th  as  the  first  day  of  the  Term,  but  not  in 
t  time,  if  Sunday  the  15th  were  to  be  considered  as  the  first  day  (^). 
Ki  the  applicant  had  been  misled  by  the  uncertainty  of  what  was  the 
HhmI  first  day  of  Term,  though  the  1 8th  was  the  actual  first  day,  it  was  sub- 
wiki  that  the  application  ought  to  be  granted. 


4 


WnxiAMS,  J.,  granted  the  application. 


Order  made. 


Where  the 
fint  div  of 
JiatierTerm 
fell  on  Easter 
SuMday,%  no- 
tice for  admis- 
sion of  sn  at- 
torney left  at 
the  master's 
<^ce  three 
days  before 
the  following 
Wednesday^ 
was  alloired 
to  be  agood 
notice,  under 
the  5th  rule  of 
H.  T.  6  W.  4. 


fii)  1  Har.  &  Wol.  639. 


(b)  See  the  next  case. 


Doe,  dcm.  Frodsham  r.  Roe. 

^TLA\D,  on  the  last  day  but  one  of  the  Term,  moved  for  judgment  ifthel5thof 

against  the  casual  ejector.     Service  had  been  effected  on  the  daughter  -^P^/*"*  «» 

^  one  of  the  days 

7]May  before  and  the  Wrdnetday  after  Easier  day,  it  is  f  tiU  to  be  reckoned  m  SeXtt  day 
of  siasier  Terttt,  * 
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Bail  Conn, 
Dob,  dem. 

FOIMHAM 
V, 

Rob. 


0 


of  the  tenant  in  possession,  on  the  14th  of  Apri/,  ami  the  tenant  aftei 
acknowledged  that  he  received  the  declaration  Uiree  days  after  it  was  f 
on  his  dau^ter.  It  became  therefore  necessary,  in  order  to  see  whethi 
was  a  receipt  of  the  declaration  before  the  Term,  to  ascertain  what  w 
first  day  of  the  Term ;  for  if  the  18th  of  Apni,  on  which  day  the  ( 
first  met,  was  to  be  considered  as  the  first  day(  there  had  been  a  rece 
the  declaration  before  the  Term,  but  if  the  16th  was  so  to  be  ooosi 
there  had  not.  By  the  Statute  \\  G.4,&  \  ^.  4,  c  70,  s.  6,  it  was  en 
that  EiuUr  Term  should  commence  on  the  15th  of  Aprii^  **  pR 
that  if  the  whole  or  any  number  of  the  days  intervening  between  the  1 
day  bdbre  and  the  Wedneeday  next  after  EatUr  day,  shall  fall  within  J 
Tmrn^  there  shall  be  no  sittings  in  Bank  on  any  of  such  intenreoing  i 
The  Statute  1  W.  4,c.  3,  s.  3,  explained  that  enactment,  and  dedaied  tha 
days  **  shall  be  deemed  and  taken  to  be  a  part  of  such  Term,  althcNigh 
shall  be  no  sittings  in  Bank."  The  rule  of  Court  of  j&.  7!  2  IF.  4  (a),  on 
"  Uiat  the  days  between  the  Thursday  next  before,  and  the  Wednesday 
after  Easter  day,  shall  not  be  reckoned  or  included  in  any  rules  or  n 
or  other  proceedings,  except  notices  of  trial,  and  notices  of  inquiry.**  1 
submitted,  that  there  was  an  acknowledgment  of  a  sufficiently  early  r 
of  the  declaration,  to  entitle  the  lessor  of  the  plaintiff  to  this  rule. 

CoLBRiDGB,  J. — The  Statute  1  W,  4,  c.  3,  s.  3,  enacts,  that  these  da; 

to  be  <*  deemed  and  taken  to  bea  part**  of  the  Term;  it  is  quite  clear  thei 

that  they  form  part  of  the  Term,  and  the  Statute  11  G.  4,  &  1  IF.  4,  c.  70 

says  expressly,  that  the  Term  is  to  commence  on  the  15th  of  April. 

very  point  has  already  been  decided  this  Term  in  the  Court  of  Exclu 

on  a  similar  motion.     As  it  must  be  shewn  that  the  tenant  had  the  i 

ration  in  ejectment  before  the  Term  commenced,  this  motion  must  ii 

sequence  be  refused  (b). 

Rule  refiu 


(o)  1  Dowl.  P.  C.  423. 


(5)  See  the  two  previous  caset. 


The  Queen  v.  Mattey. 


Rule  granted 
for  an  Attach- 
ment for  non- 
payment of 
costs  to  a  higli- 
sheriff,  wh^re 
the  demand 
was  made 
under  a  power 
of  attorney, 
given  bv  the 
under-snerifT 
after  tbe  higK- 
•berifThad 
gon«oat  of 


/^/Ji^K  moved  for  an  attachment  for  non-payment  of  costs,  porsuaa 
rule  of  Court,  and  the  master's  allocatur  thereon.  The  costs  we 
the  rule,  payable  to  a  late  high-sheriff.  The  under-sheriff,  after  the 
sheriff  went  out  of  office,  gave  a  power  of  attorney  m  the  name  of  the 
sheriff,  to  make  the  demand.  It  was  submitted,  that  Uiis  power  of  atl 
was  sufficient,  though  given  after  the  high-sheriff  was  gone  out  of  offic 
that  the  under-sheriff  had  the  same  authority  to  give  the  power  of  atl 
that  he  had  to  assign  over  bail-bonds. 


WiLMAMS,  J.,  granted  the  rule. 


Rulegrao 
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Morris  v.  James.  *i«2»S!y** 

Tf>UTT  moved  for  a  rale  ealling  on  the  defendanf  s  Attorney,  to  shew  cause  Where  an 

why  he  should  not  give  security  for  the  debt  and  costs,  in  case  the  Sclaye^/enter- 

pyotiff  obtained  a  verdict.     The  affidavit  on  which  he  moved,  stated,  that  the  ing  an  appw- 

Moroey  had  requested  that  his  luidcrtaking  should  be  taken  for  the  appear-  defendant 

of  the  defendant,  instead  of  serving  him  personally  with  the  writ  of  sum-  2""^^*.^;*®  ^** 

mod  chat  it  was  accordingly  taken.     It  also  stated  circumstances  shew*  whembv  the 

-  .•  -      ji  .t       x^  •  *     •        ^1  t-       1 plaintiff  is 


mg  dday  on  the  part  of  the  attorney  in  entering  the  appearance,  whereby  {ik^w\o?ofie 
lli  pkbitiflr  was  prevented  trying  the  <»use  at  the  last  Assizes,  and  was  the  fmiu  of  a 


likely  to  lose  the  fruits  of  a  verdict,  on  account  of  the  defendant's  attorney  can- 
■wIveDt  circumstances.   It  was  submitted  that  such  a  rule  ought,  under  these  on\o  fi^'s^- 
awnmitances  to  be  granted  "7  for  the 

debt  and  costs. 


Williams,  J. — ^I  am  not  aware  that  such  an  application  as  the  present  was  ever 
before.    I  think  that  the  plaintiff  must  be  led  to  his  remedy  for  a  breach 
■f  fktb  undertaking,  which  must  be  an  application  to  the  G>urt  in  a  different 

Rule  refused 


In  re  Garland. 


T 


HIS  was  an  application  on  the  part  of  Gridley,  an  attorney,  to  compel  Where  an  at- 
another  attorney  of  the  Court,  Garland,  to  perform  an  undertaking  c^^  ^ho  \l 
l^rai  under  the  following  circumstances.     Croxford  having  a  small  real  pro-  ■^•o. ■  "olici- 
fcftj  which  he  was  desirous  of  selling,  entered  into  an  agreement  of  sale  with  Court  of  chan- 
Mgtr,    Subsequently  to  the  agreement  being  made,  some  delay  occurred  unZerfakUjJ** 
"VUi  respect  to  the  title,  and  a  bill  was  filed  in  the  Court  of  Chancery  on  the  j"  *  matter, 
Uth  of /iiii€,  1836,  on  the  part  of  Croxford^  against  Elgar,  in  order  to  com    which^there  is 
fA  a  specific  performance  of  the  agreement  of  sale.     In  that  suit,  Gridley  *  '"^^  ^".  ^^'^"* 
"Vii  the  solicitor  for  Croxford,  and  Garland  for  Elgar,     An  attachment  Court  wiu  not 
Isfiag  issued  against  Elgar  for  a  contempt,  in  not  putting  in  an  answer  to  Bummiriirto 
ibbfll.  Garland  on  the  12th  of  October,  1836,  in  order  to  get  rid  of  the  at-  perform  the 
It,  gave  the  undertaking  in  question,  to  pay  a  certain  sum  for  costs  of       *'**  "*^' 
nit  in  chancery,  and  to  complete  the  purchase  of  the  property.     Subse- 
r,  Croxford  was  convicted  of  felony,  and  was  transported  for  fourteen 
In  TVinity  Term  last,  this  rule  n%H  was  obtained. 


himtr  shewed  cause  against  the  rule,  and  contended, — Fint,  that 
AnAy  eoold  not  be  heard,  as  he  appeared  in  Court  as  the  attorney  of  a 
\  MBTided  fekm ;  Secondly,  that  there  appeared  on  the  affidavits  to  have  been 
t  ^niferof  the  undertaking ;  and  Thirdly,  that  the  proceedings  having  be^n 
I  inihBcciy^  gQ^  Hie  undertaking  having  been  given  in  respect  of  those  pro- 
I       ^'^t  N 

I 
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Bail  Cnurt. 

Tn  re 
Garland. 


ccedings,  that  this  Court  would  not  interfere  to  enforce  the  undertaking,  liut 
would  leave  the  party  to  his  remedjr  m  the  Court  of  Chancery. 


Kelly,  contrd. 


Cur,  adv.  vuli. 


Williams,  J.,  afterwards  {Mat/  3d,)  gave  judgment. — This  was  an  applica- 
tion against  Garland,  an  attorney  of  this  Court,  on  a  rule,  to  shew  cause 
why  he  should  not  pay  to  Croxford  or  his  attorney,  certain  costs,  piu*suaot 
to  his  undertaking,  and  why  he  should  not  complete  a  purchase  according  tu 
that  undertaking.  It  appeared  on  the  affidavits,  that  Croxford  was  possessed 
of  a  small  real  property,  which  he  wished  to  dispose  of,  and  that  Elgar,  who 
was  Garlands  client,  became  the  purchaser,  or  rather  attempted  to  become 
the  purchaser.  Some  delay  took  place  as  to  the  title  of  the  property,  and  a  bill 
was  Bled  in  chancery,  by  Croxford,  against  Elgar,  for  a  specific  performance 
of  the  agreement  of  sale.  For  some  cause,  Elgar  did  not  put  in  an  answer 
to  the  bill,  and  so  he  was  in  contempt  of  Court,  and  an  attachment  issued  to 
compel  him  to  put  in  an  answer.  For  the  purpose  of  getting  rid  of  the  at* 
tachment.  Garland  then  gave  the  undertaking  in  question,  to  pay  the  costs 
and  to  complete  the  purchase.  It  further  appeared  on  the  affidavits,  thatia 
that  state  of  things,  Croxford  was  convicted  of  felony,  and  was  transported 
fur  fourteen  3  ears.  Long  subsequent  to  that  time,  this  application  wasmade^ 
and  the  question  is,  whether  the  imdertaking  can  be  enforced  as  against  ^ir- 
lund.  Supposing  it  were  possible  to  draw  a  line  at  the  point  where  tbe 
undertaking  was  given,  and  that  the  subsequent  conviction  for  felony  would 
not  affect  the  right  of  the  attorney  of  the  convict  to  appear  in  Court  at  aQ, 
on  which  points  I  give  no  opinion,  I  am  clearly  of  opinion  that  this  rale 
cannot  be  made  absolute.  It  appears  on  the  affidavits,  and  on  the  undef^ 
taking  itself,  that  Garland  is  a  solicitor  of  the  Court  of  Chancery,  as  well  It 
an  attorney  of  this  Court.  That  undertaking,  therefore,  whether  or  no  it  OMI 
be  avoided  by  what  has  subsequently  takeo  place,  is  at  all  events,  an  under- 
taking given  in  a  matter  in  chancery,  and  one  over  which  the  Court  of 
Chancery  has  jurisdiction  ;  and  I  must  assume,  that  if  any  thing  has  been 
done  wrong,  the  Court  of  Chancery  would  enforce  it.  I  think  that  I  have  00 
business  to  meddle  in  the  matter,  and  that  if  there  is  any  remedy  at  all  \ 
against  Garland  under  the  circumstances,  on  which  point  I  give  no  opinioii^  ; 
that  it  is  in  the  Court  of  Chancery. 

Rule  discharged      : 


i 

H 


Doe,  dem.  Avery  v.  Roe. 

1.  The  Court      T^HIS  was  a  nile  calling  on  an  attorney  of  this  Court,  to  shew  cause  why  he 
will  compel  should  not,  within  three  da  vs.  make  an  affidavit  of  the  excution  of  the 

an  attorney  "    " 

who  is  the  at- 

tettiug  witness  to  a  lease,  to  make  an  affidavit  of  the  execution  of  it,  so  that  the  landlord  may 

apply  under  the  Stat.  1  Geo,  4,  c.  87,  s.  1,  for  the  tenant  toiind  recognizances  to  pay  the  costs  of 

an  ejectment,  even  though  the  attorney  is  the  attorney  for  the  tenant. 

2.  In  moving  for  a  rule  under  that  Statute,  tptagre  whether  it  is  necessary  tc  produce  theaffi* 
davit  of  the  attesting  witness,  or  account  for  the  want  of  it  ? 
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eounterpart  of  «  lease,  and  why  he  should  not  pay  the  costs  of  the  application.      Bail  Qmrt, 
The  attorney  was  attesting  witness  to  the  execution  of  the  lease  by  the  tenant,      jj^g  ^^^ 
snd  the  affidavit  was  required  in  order  to  obtain  a  rule  calling  on  the  tenant         Ayery 
to  enter  into  the  recognizances  for  costs  under  the  Statute  I  G.  4,  c.  87,  s.  1.  Rob. 

The  witness  was  now  become  the  attorney  for  the  tenant,  and  on  being  re- 
raested  to  make  the  affidavit,  asked  the  delay  of  a  week,  at  the  end  of  which 
*!ine  lie  was  again  requested  to  swear  an  affidavit  of  the  execution  which  was 
tendered  to  him.     He  however  refused  to  do  it. 

R,  F.  Richards,  shewed  cause. — This  is  an  attempt  to  extend  the  jurisdic- 
tioQ  of  the  Court  further  than  has  yet  been  done.  The  only  similar  cases  where 
the  Court  has  compelled  its  officers  to  make  affidavits,  are  where  proceedings 
voiik)  become  totally  inoperative,  unless  those  affidavits  are  made;  as  in  cases 
of  the  execution  of  warrants  of  attorney,  and  of  submissions  to  arbitration. 
In  this  case,  the  lessor  of  the  plaiutifTonly  wants  to  obtain  the  benefit  of  the 
special  provisions  of  the  Statute  I  G,  4,  c.  87,  but  whether  he  does  so  or. not,  he 
my  equally  prosecute  the  action  of  ejectment.  This  is  not ,  therefore,  a  case  in 
vhicfa  the  Court  will  interfere,  if  indeed  it  has  the  power  to  do  it  at  all.  This 
nde  isy  moreover,  unnecessary,  as  it  has  already  been  decided  in  Doe,  d.  Gow^ 
kmi  V.  Roe  (a),  that  the  affidavit  may  be  made  by  a  third  person  equally  as 
vdl  as  by  the  attesting  witness.  At  any  rate,  this  rule  can  only  be  made 
ilaolttte  on  payment  of  costs,  as  the  attorney  was  not  bound  to  make  the 
ivit  until  ordered  to  do  so  by  the  Court. 


BuU,  ecntrd. — ^This  Court  has,  undoubtedly,  power  to  grant  this  rule,  and 

kwill  exercise  that  power,  and  will  not  allow  the  attorney  to  defeat  the  object 

li  the  Statute.     In  Clark  v.  Elwick  (Jb)  the  Court  compelled  the  witness  to 

i  submission  to  arbitration  to  make  an  affidavit  of  the  execution,  in  order  that 

it  Mght  be  made  a  rule  of  Court.     In  Weston  v.  Faulkner  (c),  the  Court  in 

the  same  way  compelled  a  witness  to  make  an  affidavit  of  the  execution  of  a 

hand.    Jones  v.  Knight  (c)  is  an  authority  to  shew  that  it  is  necessary  to 

hne  the  affidavit  of  the  attesting  witness,  and  that  secondary  evidence  is  not 

Hident     Where  there  is  an  attesting  witness,  it  is  necessary  by  the  rules 

if  evidoice  that  an  instrument  should  be  proved  by  him,  and  if  this  is  a  case 

yiAuk  any  exception  to  that  rule,  it  ought  to  be  shewn  to  be  so  on  the  other 

■ie.    The  case  of  Doe^  d.  Gowland  v.  Roe  differed  from  the  present,  for  in 

thit  case  the  affidavit  was  made  by  a  person  who  saw  the  lease  executed, 

thm^  he  was  not  the  attesting  witness.     At  least,  it  ought  to  be  shewn  on 

the  other  side  that  there  is  any  other  means  of  proving  the  execution  of  this 

fcue.   As  the  attorney  has  compelled  the  lessor  of  the  plaintiff  to  come  to  the 

Coart,  and  has  no  excuse  for  not  making  the  affidavit,  the  Court  will  also 

coatpel  him  to  pay  the  costs  of  this  rule. 

Cur,  adv.  vult, 

Williams,  J.  afterwards  {May  4th,)  gave  judgment. — This  was  a  rule  to 
*hew  came  why  an  attorney  of  the  Court  should  not  be  called  on  within  three 

,  (fl)  Will  Wol.  &  Dav.  M.  T.  1837 ;         (c)  1  Price,  308. 
*  lV»vl.  P.  C.  35.  (d)  1  Chit.  743. 

\!>)  I  Sir.  L 

N  9 
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Bnii  Cflwt.      days,  to  make  an  affidavit  of  the  execution  of  the  counterpart  of  a  lease,  sad 
why  he  should  not  pay  the  costs  of  the  application.     It  was  the  affidarit  of 
the  attesting  witness,  which  was  wanted  for  the  purpose  of  founding  on  it  so 
application  by  the  lessor  of  (he  plaintiff  under  the  Statute,  I  G.  4,  c  87,  s.  1, 
for  the  tenant  to  find  security  for  costs.     This  rule  was  resisted,  partly  on 
the  ground  that  it  would  be  extending  the  jurisdiction  of  the  Court  furtber 
than  it  had  ever  yet  been  extended,  and  partly  because  it  was  unneoesssjy, 
as  it  was  not  requisite  to  have  the  affidavit  of  the  attesting  witness  to  the 
execution  of  the  lease.     If  it  were  a  question  simply,  whether  the  affidavit  of 
the  attesting  witness  was  indispensably  necessary,  I  should  have  much  difi- 
culty  in  deciding  this  case.     In  the  case  of  Doe,  d.  Gowland  v.  Roe,  the  affidt- 
vits  in  which  case  I  have  seen,  and  also  in  the  case  of  Dae,  d.  Mayor  or  Mwgm 
V.  Roiheram  (e),  the  affidavits  in  which  case  also  I  have  seen,  the  applicatioB 
for  the  tenant  to  find  security  for  the  costs  was  made  successfully,  althoii|k 
the  affidavits  of  the  attesting  witnesses  to  the  leases  were  not  produced,    h 
both  these  cases  the  attesting  witnesses  were  unwilling  to  make  the  affidavitii 
which  was  the  only  cause  for  their  not  being  produced,  and  it  was  DOtbecaoK 
the  witnesses  were  out  of  the  realm  or  dead.     Those  cases  thereibie  was 
precisely  like  the  present ;  but  in  both,  although  the  ordinary  method  of  pfoof 
was  not  complied  with,  there  was  a  person  present  at,  and  who  could  attest  lo 
the  execution  of  the  lease.  I  need  not  say  that  if  that  had  occurred  on  the  trid 
of  an  action  on  the  lease,  the  plaintiff  must  have  been  nonsuited  if  he  had  nol 
called  the  attesting  witness,  and  had  not  accounted  for  his  absence;  and  tht 
it  would  have  been  the  same  had  there  been  any  number  of  persons  prodoeed 
who  were  present  at  the  execution.    If  that  therefore  were  the  only  questioiH 
I  should  have  much  difficulty  in  deciding  this  case,  for  if  we  onoe  depni 
from  the  strict  rules  of  evidence,  I  do  not  know  where  we  are  to  stop ;  and  i 
cannot  say  that  necessarily  there  must  be  the  affidavit  of  one  who  was  pieieiit 
at  the  execution.     However,  that  point  shall  not  assist  the  attorney  who  wti 
the  attesting  witness  in  this  case;  for  if  a  person  becomes  willingly  tbe 
party  to  the  execution  of  an  instrument,  he  ought  not,  because  he  subi^ 
quently  becomes  the  partizan  of  another  by  being  his  attorney,  or  becsuM 
he  is  out  of  humour,  to  be  allowed  to  frustrate  the  remedy  which  a  penos 
has  on  the  instrument.     It  was  argued  by  Mr.  Richard*,  that  in  cases  of 
warrants  of  attorney,  and  of  submissions  to  arbitration,  the  Court  wouM  un- 
doubtedly compel  an  attorney,  who  was  the  attesting  witness  to  the  executkm, 
to  depose  to  that  fact,  but  that  it  was  because  in  those  cases  there  wodd 
otherwise  be  a  total   and  entire  failure  of  a  party^s  remedy,  unless  thi 
affidavit  of  the  execution  was  made ;  whereas  in  this  case  no  such  result  wonll 
be  the  consequence,  as  the  action  of  ejectment  would  still  be  proceeded  with  ii 
the  ordinary  way.    But  I  do  not  see  that  distinction.    Here  there  would  be  a 
total  and  entire  failure  of  a  remedy  given  by  the  provisions  of  an  Act  oCRm^ 
liament,  made  for  the  benefit  of  the  lessor  of  the  plainti£(  unles£  this  lease  il 
proved.     It  is  therefore  too  much  to  drive  us  to  the  apices  juris,  to  see  if  tbi 
proof  by  the  attesting  witness,  or  by  another  person,  is  sufficient     There  K 
no  reason  therefore  why  this  attorney  should  not  be  compelled  to  make  th« 
affidavit.    The  rule  must  be  absolute  as  to  both  the  parts,  for  a  reasonable 

(e)  1  Gale.  157 ;  3  Dowl.  P.  C  9a 
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•ml  fair  application  having  been  made,  and  a  peremptory  and  studied  refusal      UoaOjw^. 
pfen,  the  attorney  must  in  consequence  pay  the  costs  of  this  rule.  Doe^  dem. 

Rule  absolute.  Avert 

r. 
BoE. 


Walter  v.  Nicholson. 


w. 


H.  WATSON appViei  on  the  part  of  the  defendant,  for  a  nile  under  Rule  under  the 
the  1st  section  of  the  Interpleader  Act,  l&2W,4,c  68.    The  action  Ac^rcfus^'to 
vu  brought  by  an  execution  creditor  under  a  warrant  of  attorney,  against   the  defendant, 
(be  Sheriff  of  Durham,  for  negligence  in  the  sale  of  the  goods  seized  under  j,"  Ho JSdat^  **' 
ike  fieri  facias.     The  defendant  in  his  affidavit,  swore,  that  he  did  not  claim  damages. 
ay  interest  in  the  subject  matter  of  the  suit,  and  that  he  expected  the  as- 
■g;iiee  of  Fuiherffiil,  who  had  given  the  warrant  of  attorney,  and  had  since  be- 
come bankrupt,  to  sue  him  on  the  same  matter.     Being  an  action  for  unliqui- 
Atfed  damages,  it  was  a  question  whether  it  was  within  the  first  section  of 
the  Interpleader  Act,  as  it  was  difficult  to  say  how  the  defendant  could  be 
mdj  to  bring  into  Court,  or  to  pay  or  dispose  of  the  subject  matter  of  the 
•etioQ  as  the  Court  should  direct,  the  amount  to  be  recovered  depending  en- 
iMy  on  what  amount  of  damages  the  jury  might  thmk  fit  to  award. 

Williams,  J. — I  think  that  the  provisions  of  the  Statute,  plainly  refer  to 
MM  cootroverted  claim  as  to  property,  which  is  of  some  distinct  value,  or  is 
iCa  tangible  nature,  and  that  they  do  not  refer  to  an  action  like  the  present, 
vftieh  u  for  unliquidated  damages. 

Rule  refused  (a). 

U)  See  Smith  r.  fThecler,!  Gale,  15,  163;  3  Dowl.  P.  C.  431  ;   Gladstone  v. 
fKc,  I  Hodges,  386. 


Hind  and  Clarke  v.  Kingston. 


a  warrant 


fWANNELL  moved  for  judgment  on  a  warrant  of  attorney.     The  war-  i.  if , 
I         rant  of  attorney  was  given  by  the  defendant  on  his  marriage,  to  secure  of  attorney  is 
':  UWtid  and  Clarhe,  as  trustees,  a  certain  sum  of  money  for  the  benefit  of  pernons,  one  of 
K  iMwifey  in  case  of  his  death,  bankruptcy,  or  insolvency.     Since  the  warrant  rudgmeiirmay 
.  iC  attorney  was  executed,  Hind  had  died,  and  it  was  a  question,  whether  ^e  entered  up 
fkn  was  now  power  to  enter  up  judgment  in  the  name  of  the  survivor.     It  ^or  if  the  debt 
mt  tobmitted,  that  on  the  authority  of  Build  v.  Wightman  (a),  as  the  debt  •"J^'Jf  th  d 
r:  ii  tins  case  would  survive  to  Clarke,  the  rule  might  be  granted.     Another  fendant's  eig- 
that  Hind  and  Clarke  were  the  attesting  witnesses  to  the  defend-  ^b/ the^^^^ 

party  to  whmn 
I  the  warrant  of 

R  attorney  is  given,  it  may  be  yerified  by  another  penon* 

i 


(e)  1  Dowl.  P.  C.  545 ;  see  also  Fendall  v.  May,  2  M.  &  Selw.  76. 
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BaaOmrt.      the  General  Vestrj  Act,  1  &2  W.  4,  e,  60,  (Sk  John  IIobkam9e'9  Aei\ht% 
The  QuBKv     ^^  ^^  prohibitioo  directed  to  the  Justices  of  MiiUUetes,  forbidding  than  tt 
V-  audit  the  accounts  of  the  trustees,  appointed  under  some  local  Acts^  for  huii- 

of  Middlesex,  in?  ^  new  church  in  the  parish  of  Si.  Pancrat,  before  they  had  been  rabnt* 
Th^uDiToas  ^  ^^  ^^  auditors  for  their  inspection.  A  mandaiDUS  had  alr^j  beoi 
ofthePariihof  granted  by  the  Court  to  these  trustees,  commanding  them  to  prodnoe  thar 
accounts  before  the  parish  auditors  (a).  That  mandamus  was  granted,  tki 
Court  considering  that  these  trustees  were  bound  to  produce  their  acconali 
ior  the  examination  of  the  auditors,  according  to  the  proTisiona  of  the  S4dl 
section  of  the  General  Vestry  Act.  It  was  subsequently  quashed  on  aeeool 
of  an  informality  in  its  form.  AAerwards,  another  similar  mandamus  WM 
obtained,  as  the  trustees  would  not  bow  to  the  decision  of  the  Court  Thi 
Court  confirmed  their  ibrmer  decision,  but  again  the  mandamus  was  quashed 
for  another  defect  in  form.  Since  that  time,  the  trustees  had  adopted  a  tf 
fereut  expedient  to  avoid  the  decision  of  the  Courts  Immediately  on  thi 
expiration  of  the  last  half  year,  at  Lady  Day  last,  the  trustees 
their  accounts  to  the  Justices  of  MiddU9ex*9X  the  April  Sesaons,  for 
tion  and  allowance  under  the  77th  section  of  the  Local  Act,  66  G.S,e.  xxxo^ 
under  which  they  acted.  By  tliis  means,  the  auditors  were  unable  to  aj^jfir 
a  mandamus  previous  to  the  accounts  being  finally  allowed  by  the  Court  d 
Quarter  Sessions,  and  were  unable,  from  not  having  had  a  previous  inspeote 
of  them,  to  make  any  objection  to  the  items  of  expenditure.  The  Court  of 
Quarter  Sessions  considered  that  they  had  no  power  to  refuse  to  allow  thi 
accounts,  on  the  ground  that  they  had  not  been  previously  submitted  to  thi 
auditors,  imder  the  34th  section  of  the  General  Vestry  Act  It  was  submittei 
that  as  the  auditors  had  no  power  to  disallow  any  part  of  the  acooonts,  mi 
as  the  allowance  by  the  Quarter  Sessions  was  final,  the  Court  would  gnat 
this  prohibition,  as  there  would  otherwise  be  no  means  of  checking  the  a^ 
penditure  of  the  trustees.  The  only  difficulty  was,  that  in  this  caae  there  vi^^ 
no  cause  depending  in  any  Court,  as  the  Court  of  Quarter  Seasnos 
already  decided  the  question  as  to  the  last  half  yearns  accounts,  by  havngi 
lowed  them.  It  was  also  submitted,  that  though  perhaps  the  Court 
hesitate  to  presume,  that  on  the  next  occasion  the  Court  of  Quarter 
would  ae:ain  disrosnrd  the  opinion  of  this  Court,  as  to  the  accounts  beinK 
viously  submitted  to  the  inspection  of  the  parish  auditors  ;  and  that  all 
there  was  no  precedent  for  a  prospective  prohibition  such  as  was  now 
quired,  yet  that  unless  such  a  writ  were  granted,  the  parish  woold 
deprived  of  the  controul  over  the  expenditure  of  the  trustees,  which 
General  Vestry  Act  intended  to  give  them. 

Williams,  J. — I  hope  that  the  result  which  is  anticipated  will  ool 
place.     It  is  rightly  represented,  that  the  decision  of  the  Court  on  the 
occasions,  was  that  the  examination  of  the  accounts  by  the  auditors,  is  not 
final  proceeding,  but  that  they  act  merely  as  inspectors,  and  by  that 
are  enabled  to  obtain  evidence  for  the  final  examination  and  aUowanoerf^ 
the  accounts  before  the  justices.    That  was  decided  to  be  the  meaning  of! 

(a)  See  the  case,  The  King  v.  The     5  Nov.  &  Mao.  219 ;  3  Ad.  Il  ] 
Trustees  of  St,  Pancras  New  Church,     535. 
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Mlh  MctioQ  of  the  General  Vestry  Act,  and  it  was  moreover  decided,  that     Baa  Comru 
ihs  trustees  ooostituted  a  board  within  the  meaning  of  that  act      Now  if     f^^  qvkbn 
Ail  is  so,  and  if  the  Quarter  Sessions  entertain  the  motion  for  allowing  the         ^' 
Heonnts,  without  there  having  been  a  previous  examination  before  the  auditors,  of  Middlmrx, 
■only  that  Court,  if  there  is  any  doubt  as  to  whether  there  ought  not  to  be  ^h^  '^^^ 
saeh  a  previous  exanmiation  before  the  parish  auditors,  will  hear  a  preliminary  of  the  Paruh  of 
sijeetioD  to  allowing  the  accounts,  and  will  grant  a  case  fos  the  opinion  of        Pancras. 
Ilii  Court,  as  to  whether  they  ought  so  to  allow  them.    I  should  hope  that 
SkIi  a  course  will  be  followed.    But,  however,  there  is  certainly  in  this  case 
As  difficulty  which  is  surmised,  and  which  cannot,  I  think,  be  surmounted. 
'When  a  prohibition  is  granted,  it  is  either  because  a  Court  below  is  proceed- 
ing in  a  civil,  instead  of  an  ecclesiastical  matter,  or  else  because  it  is  proceed- 
ing in  some  form  which  at  common  law  it  cannot  entertain ;  but  I  know  of  no 
where  a  prohibition  has  been  granted  to  prevent  a  Court  entering  on  a 
of  proceeding,  on  the  presumption  thikt  it  will  follow  a  course  which 
Ijj  kw  it  is  not  allowed  to  do.    I  cannot  therefore  interfere  in  this  way. 

Rule  refused. 

The  Aitom^y  General,  on  a  subsequent  day,  obtained  a  rule  nut  for  a 
Wii^liiiiuB,  calling  on  the  trustees  to  submit  the  half  year's  account  to  the 
Mttors. 


,  MaGOS  V.  YOSTON. 

^fjpHlS  was  an  action  of  attumpiit  for  goods  Sold.     The  defendant  pleaded  A  euue  wu 
^       AMI  assumpeie,  and  payment,  on  which  issues  were  joined.     Afterwards,  ^^^^^  ^® 
before  trial,  the  parties  referred  to  arbitration,  by  order  of  a  judge,  all  the  event;  and 
in  difierence  in  the  cause ;  and  it  was  agreed,  that   "  the  costs  of  the  thillMthe^^ 
oee  and  of  the  reference  and  award  shall  abide  the  event  of  the  said  ^^  whose  faTour 
L**     It  was  also  provided,  «  that  the  party  in  whose  favour  such  award  SadlTS^d 
be  made,  shall  be  at  liberty  to  sign  final  judgment  for  the  amount  which  ^  "^  "^^^ 
ibe  payable  thereunder,  and  tax  his  costs  and  issue  execution  thereon  for  jud^^ent  for 
iMMiunt,  together  with  such  cosU,  so  to  be  taxed  as  aforesaid,  any  time  *^^M^det 
the  expiration  of  six  weeks  from  the  date  of  the  award.'*    The  arbitrator  ^^  award,  and 
*  '  as  to  the  first  issue,  for  the  plaintiff,  and  as  to  the  second,  for  the  de-  wd^iw^e^'e- 
■nd  that  at  the  time  of  the  commencement  of  the  action,  there  was  <^<'<^  thereon 
doe  by  the  defendant  to  the  plaintiff.    The  defendant,  when  the  six  amowt,  toge- 
aAer  the  award  was  made  had  expired,  signed  judgment,  and  was  ^to^aw'* 
proceed  to  tax  his  costs.    A  rule  having  been  obtained,  calling  on  the  that  the  awa^ 
to  shew  cause  why  this  judgment  should  not  be  set  aside  for  irregu-  ^^S^eZfJ!^, 

Wllh  costs :  power  waa 

giren  him  to 
sign  judgment 

^  nmmrU  shewed  cause.— The  first  objection  made  to  this  judgment,  is 
mtd  it  was  signed  before  ihe  costs  were  taxed.  The  Master,  however,  has  no 
jbivtr  to  tax  the  costs  until  the  judgment  is  signed,  but  the  judgment  is  not 
^■Hiiifete  until  his  aOocaiur  is  put  to  it  The  second  objection  is,  thataccord- 
■f  to  the  tenns  of  this  reference,  the  defendant  had  no  power  to  sign  judg" 
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YOSTON. 


mental  all.  It  is  said,  that  as  power  is  ^ven  to  sign  judgment  fw  ike 
amount  which  is  payable  under  the  award,  and  to  tax  the  costs  thereon,  and 
to  issue  execution  for  suck  amount^  together  with  Much  costs,  the  power  ii 
confined  to  the  plaintiff  only.  It  is  clear,  however,  from  the  previous  woidi 
giving  the  party  in  whose  iavour  the  award  should  be  made  liberty  to  siga 
judgment,  that  the  intention  was  to  give  the  power  equally  to  both ;  aoi 
though  the  subsequent  words  as  to  the  amount  payable  refer  to  the  event  of 
the  award  being  in  favour  of  the  plaintiflT,  yet  they  cannot  be  so  construed 
as  to  confine  the  eflect  of  the  whole  provision  to  that  event  abne. 

Bushy i  contra. — The  defendant  at  any  rate  is  entitled  to  judgment  for  the 
costs  only,  he  could  not  therefore  sign  the  judgment  until  the  costs  were 
taxed.  But  the  chief  objection  is  the  second.  The  only  power  given  is  to 
sign  judgment  for  the  amount  payable  under  the  award,  which  of  course  can 
only  be  a  sum  payable  by  the  defendant,  as  nothing  but  the  action  was  refep-^ 
red.  l^he  word  **  thereunder^'  cannot  include  the  costs,  which  are  not 
red  to  the  arbitrator.  If  the  words,  "  for  the  amount  which  shall  be  payiMi] 
thereunder''  have  any  meaning  at  all,  it  must  he  to  confine  the  powerof  i|g 
ing  final  judgment,  to  the  event  of  the  award  being  in  favour  of  the 
The  Court  cannot  altogether  throw  out  of  consideration  those  words,  the 
ties  having  thought  right  to  insert  them  in  the  order. 

Williams,  J. — Mr.  Butby  placed  small  reliance  on  his  first  objectioD  ti 
the  judgment  having  been  signed  before  the  costs  were  taxed.    The 
is  for  a  defendant  to  sign  judgment,  and  the  amount  of  costs  is  taxed 
wards.    In  fact  the  costs  could  not  be  taxed  unless  judgment  is  first 
after  which  the  amount  is  ascertained  by  the  Master.     Mr.  Butby,  t 
very  properly  did  not  insist  on  that  objection.    As  to  the  other  objection, 
expression  in  the  order  of  reference  is  no  doubt  very  imperfect,  yet  I  thiok 
is  quite  clear  what  was  the  understanding  of  the  parties.     I  have  no 
from  the  general  purport  of  the  clause,  but  that  it  was  intended  there 
be  a  mutual  and  equal  remedy  whichever  party  the  decision  was  in  fitTOor 
The  language  on  which  the  question  arises  is  as  follows,  **  that  the  pv^ 
whose  favour  such  award  shall  be  made,  shall  be  at  liberty  to  sign  final 
ment  for  the  amount  which  shall  be  payable  thereunder,  and  tax  Us 
and  issue  execution  thereon  for  such  amount,  together  with  such  coftfb 
be  taxed  as  aforesaid."    Strictly  speaking,  undoubtedly,  in  the  event  M 
defendant  having  the  award  made  in  his  favour,  he  is  not  a  party  io 
favour  any  amount  is  payable  under  the  award.     Success  with  him  is  thi^ 
has  nothing  to  pay,  and  he  has  obtained  that  success  by  the  issue  oo  ^ 
of  payment  being  found  for  him,  and  that  there  is  nothing  due  by  hiin  to 
plaintiflT,  but  then  there  is  nothing  for  him  to  receive.  However,  to  make  W*' 
cess  complete,  he  should  have  some  means  of  procuring  his  costs.   Now  thef^ 
the  provision,  "  that  the  party  in  whose  favour  such  award  shall  be  ina^ 
be  at  liberty  to  sign  final  judgment."     So  far,  the  provisbn  is  coidWP^ 
both,  and  the  remedy  intended  is  common  to  l)oth.     It  seems  to  ni&» 
should  leave  it  as  an  imperfect  instrument,  if  I  were  not  to  hold,  that  ^ 
the  subsequent  words  may  throw  some  doubt,  yet  that  the  right  to  fiij 
judgment  was  given  equally  to  both  parties ;  and  I  must  put  that  cobS^'^'^ 
on  It  which  I  have  no  doubt  was  the  meaning  of  the  parties.    The  rt*** 


^1 
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fore  be  Hadmrged*    The  rule  being  moved  for  irregularity  and  with     Btdl  Court, 
.  the  costs  will  in  general  follow  as  a  matter  of  course,  but  I  am  not  con- 
to  the  terms  of  the  rule,  as  I  can  look  at  the  substance  of  it,  which 
t  a  question  of  irregularity  really ;  and  as  it  is  impossilile  to  say,  but 
there  is  an  ambiguity  in  the  expression,  the  rule  may  be  discharged  with- 

908tt. 

Rule  dicharged  without  costs. 


Jones  v.  George  Collins. 
Wright  v.  The  same. 

lESE  were  two  rules  to  shew  cause  why  the  defendant  sliould  not  be  dis-  1-  If  an  aiBda- 

charged  out  of  the  custody  of  the  sheriff  of  the  county  of  Hereford,  on   states  two^dia- 

ing  common  appearances  in  these  two  actions.     'Ihe  first  action  was   tinci  debti,  one 

of  which  is 

ghl  by  one  of  the  officers  of  the  Herefordshire  Bankin:^  Company,  on  be-  informally 
of  the  Company  (a).     The  affidavit  of  Janes,  on  which  the  defendant  was   s^o™^®!***® 
ited,  stated  that  "  George  Collins,  of,  &c.,  is  justly  and  truly  indebted   yetbedetain- 
Ihe  said  Company,  called  the  Herefordshire  Banking  Company,  in  the   ^a^ihafi^^' 
of  304/L  As.  Id.  for  principal  and  interest  money  due  and  owing  to.  the  ^^  discharged 
Company,  by  virtue  of  a  certain  indenture,  bearing  date  the  9th  Decern-  °\°AiraffidI- 
1837,  and  made  between  the  said  George  Collins,  of  the  first  part,  depo-  ^'*'  ?f  d«Jt» 
» of  the  second  part,  and  Francis  Woodhouse,  Gent,  of  the  third  part,   the  defendant 
eby  the  said  George  Collins  covenanted  with  deponent  to  pay  to  him  jnthe'su^of 
te  use  of  the  said  Company,  on  demand,  the  sum  of  300/. ;  nnd  in  the  fur-   304/.  As.  id.  for 
Bum  of  57/.  Is.  9d.  for  money  due  from  the  said  George  Collins  to  the   Fnter^t*due 
Company^  upon  and  for  the  balance  of  account  between  the  said  George  ^y  virtue  of 

1    I  •  1  ^  n  •'an  indenture, 

M  and  the  said  Company.  whereby  the 

defendant 

*Mahan  shewed  cause — Several  objections  arise  on  this  affidavit.      The  SiyTh°smn** 
»f  thai  the  affidavit  does  not  distinguish  how  much  of  the  304/.  4s.  Id.  pf  300{.  and 
c  lor  principal,  and  how  much  for  interest.     It  is,  however,  immaterial   ciently  thews 
that  should  be  stated  (b),  and  if  it  must  be,  it  does  sufficiently  appear  on  ^"^  much  i»^ 
iffidavit,  as  the  indenture  which  is  set  out,  shews  that  300/.  is  due  for  cipal,  and  how 
ipal  and  the  remainder  for  interest.     The  second  objection  is,  that  the  {IJrest  ^^'^  *°" 
I  "  upon  and  for  the  balance  of  account  between  the  said  George  Collins     .3.  An  affida- 
the  said  Company,"   is  an  insufficient  statement  of  the  account  having  stating  a  sum 
agreed  upon  between  both  the  parties.     The  late  cases  of  Balnumno  v.  {?^J  f  j'^* 
(c),  (overruling  Hooper  v.  Vestris  {d)  ),  Tyler  v.  Campbell  {e),  and  to  the  plaintiff 

**  upon  and  for 

tbe  balance  of  account  between  the  defendant  and  the  plaintiff,"  is  bad. 

4.  An  affidavit  of  debt  on  a  bill  of  exchange  against  an  indoraer,  omitting  to  state  a  default  in 

the  acceptor,  is  bad ;  and  stating  that  the  amount  is  now  due  and  unpaid  to  the  plaintiff|  is  not 

iufficieot. 

I   Under  the  SUt  7  G.  4,  c.  46,         (c)  1  Will.Wol.&Hod.  38;  6DowL 

P.  C.  306. 
See  Rodgers  v.  Godbold,  3  Dowl.  (d)  Will.  Wol.  &  Dav.  380 ;  5  DowL 

106  ;  and  Drake  y.  Harding,  1      P.  C.  710. 

1^  WoL  364 ;  4  Dowl.  P.  C.  34.  (e)  3  Hodges,  79 ;  5  Dowl.  P.  C.  632; 

3  Bing.  N.  R.  675. 
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o. 

Collins. 

Wbiobt 

V. 

TheMune. 


Dehenham  ▼.  Chambers  (/),  are  authorities  in  support  of  the  BufRdeaej 
this  affidavit.  It  is  true,  that  in  neither  of  those  cases  were  both  the  vov 
^*  stated'^  and  '*  settled"  omitted,  but  the  word  *'  balance^  sufficiently  impfi 
that  the  account  was  agreed  on  by  both  the  parties.  The  definition 
that  word  given  in  Johnson's  Dictionary,  also  shews  that  it  implies  that  bs 
parties  must  have  been  concerned  in  striking  a  balance.  A  third  point  tl 
will  be  raised,  is,  that  if  this  affidavit  is  bad  in  either  of  those  particulars,  it 
bad  altogether.  In  the  cases  of  RackeU  v.  Gi/e  (g),  and  Drake  v.  Harim 
(A),  all  the  authorities  on  the  subject  are  collected;  and  although  those csM 
decided  that  an  affidavit  which  is  bad  in  part,  is  bad  altogether,  yet  in  the  hti 
case  of  Prior  v.  Lucas  (t),  which  is  in  a  note  to  the  report  of  the  latter  < 
those  cases,  LiUledale,  J.,  has  decided  the  other  way,  in  opposition  to  tk 
cases  of  Baker  v.  Willis  (J),  and  Kirk  v.  Almond  (k), — IB^Ulianu,  i 
— Unless  there  is  any  subsequent  decision,  my  own  opinion  coincides  wit 
that  of  my  brother  LittledcUe.] — There  is  no  doubt  that  the  reason  of  tl 
matter  is  on  the  side  of  that  decision,  and  that  a  defendant  ought  to  be  fad 
to  bail  for  the  amount  which  is  properly  sworn  to. 

/.  Addison,  contrd, — On  the  first  point,  it  is  submitted  that  it  does  m 
appear  as  it  ought,  how  much  of  the  sum  of  304/.  4s.  Id.  is  due  for  priodpi 
and  how  much  for  interest,  as  non  constat,  that  the  whole  of  the  original  del 
of  300/.  is  still  due,  part  may  have  been  paid  ofi*,  and  therefore  there  may  li 
more  than  the  difference  of  41.  4s.  Id.,  which  is  claimed  as  interest. — [HE 
litxms,  J. — I  shall  not  construe  the  affidavit  in  a  way  that  shall  make  it  appa 
unintelligible.  If  it  were  uncertain  what  is  due  for  principal,  aud  what  | 
interest,  the  affidavit  might  not  perhaps  be  sufficient ;  but  that  being  I  tUi 
clearly  expressed,  I  am  disposed  to  think  the  affidavit  is  good  in  thatre^adl 
— In  Latreille  v.  Hoepner  (/),  such  an  afiidavit  was  held  bad. — [  WiflimK9,i 
— In  that  case,  the  affidavit  was  less  clearly  expressed  than  in  the  prese&t]- 
Then  as  to  the  second  point ;  in  all  the  cases  cited,  either  the  word  **  tiatoi 
or  the  word  **  settled"  was  contained  in  the  affidavit ;  but  in  this  case,  bol 
are  wanting,  and  there  is  nothing  to  shew  that  the  account  has  ever  faei 
agreed  on  between  the  two  parties.  In  PoUeri  v.  De  Souza  (m)»  an  ailidbli 
in  almost  exactly  the  same  form  as  the  present,  was  held  bad. — [  WilUam»t% 
— My  brother  Patteson,  in  the  case  of  Balmanno  v.  May,  when  he  ovei 
ruled  the  case  of  Hooper  v.  Vestrts  seems  not  to  have  attached  M| 
weight  to  the  word  "  balance."] — No.  Nor  is  any  weight  to  be  attached  to  A 
word  **  indebted."  Eicke  v.  Evans  (n)  is  also  an  authority  against  this  al 
davit. — [Williams,  J. — There  the  affidavit  was  bad  for  many  causes.] — ^Tl 
form  here  used,  would  undoubtedly  be  bad  in  a  declaration,  and,  dfortiori^l 
an  affidavit  to  hold  to  bail.  It  would,  moreover,  be  impossible  to  assign  pi 
jury  on  this  affidavit,  which  is  an  undoubted  test  of  its  goodness.  On  tl 
last  pointy  there  is  a  later  decision  than  any  of  the  cases  cited,  namely,  tfaitl 


(/)  6  Dowl.  P.  C.  101 ;  3  Mecs.  & 
Wcl8. 12a 

{g)  1  Har.  &  Wol.  198;  3  DowL  P. 
C.  554. 

'(h)  1  Har.  &  Wol.  364 ;  4  Dowl.  P 
C.  34 
Vi)  1  Har.  &  Wol.  365,  note. 


ij)  1  Cromp.  &  Mees.  238 ;  IDof) 
P.  C.  631. 

(k)  2  Cromp.  &  Jerv.  354;  2Tfl 
316;  1  Dowl.  P.  C.  318. 

7)  2  Dowl.  P.  C.  758. 

»i)  4  Taunt.  154. 

'n)  2  Chit.  15. 
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iUffhy  (jo)f  shewing  that  an  affidavit  which  is  bad  in  part,  is  bad 
— [WiBiams,  J. — Was  Prior  v.  Lucas  cited  in  that  case  ?] — 
not  It  is  submitted,  that  the  reason  of  the  case  will  support  the 
9  Caunee  v.  Righy^  and  not  the  contrary  decision,  as  is  con- 
If  part  of  an  affidavit  is  bad,  how  is  a  defendant  to  put  in  bail  T — 
,  J. — My  brother  Littledcde  solved  that  difficulty  in  the  case  of 
Luca9,  by  ordering  bail  to  be  given  to  the  amount  which  was 
worn  to.] — But  still  a  party  will  be  compelled  to  remain  in  custody 
m  make  application  to  a  judge  as  to  the  amount  of  bail.  Being  a 
rhich  afiects  the  liberty  of  the  subject,  the  Couti  always  requires 
tness. 

Cur,  adv.  pult, 
;econd  action,  the  affidavit  of  Wright,  on  which  the  defendant  was 
stated  that  <'  George  Collins,  of,  &c.,  is  justly  and  truly  indebted 
nt  in  the  sum  of  37/.  19«.,  for  balance  of  principal  money  on  a  bill 
ge  for  160/.  19«.,  drawn  by  deponent  upon,  and  accepted  by  John 
ayable  at  a  day  now  past  to  deponent,  or  his  order,  and  indorsed 
d  George  Collins,  and  which  said  balance  of  37/.  19*.  on  the  said 
change  is  now  due  and  unpaid  to  deponent ;  and  also  in  the  sum 
\s.  S<L  for  principal  money  on  a  promissory  note,  bearing  date,  &c.'* 


Sod  Cowt, 

JONBS 
COLLXNB. 

Wright 

o. 
Thesame, 


kon,  on  the  conclusion  of  the  argument  in  the  previous  case,  shewed 
lie  same  question  arises  in  this  case,  as  in  the  last,  as  to  whether 
rit  being  bad  in  part  is  bad  altogether,  and  it  is  unnecessary  again 
i  authorities  on  the  point.  No  objection  is  made  to  the  latter  part 
lavit  on  the  promissory  note.  To  the  former  part,  it  is  objected, 
it  does  not  appear  that  the  plaintiff  who  is  drawer  and  pa^  ee,  in- 
e  bill,  nor  how  the  defendant,  who  appears  to  be  a  subsequent  in- 
n  be  liable  on  it  to  the  plaintiff.  In  a  declaration,  this  form  would 
not  be  good,  if  the  bill  had,  subsequently  to  the  indorsement  by 
)ant,  again  come  into  the  possession  of  the  plaintiff,  the  drawer ;  but 
lavit  to  hold  to  bail,  it  is  not  necessary  to  shew  the  plaintiff's  title 
r.  In  an  old  case,  Bradshaw  v.  Saddington  (/>),  an  affidavit  omit- 
Bite  the  plaintiff's  title  was  held  good,  though  later  cases  have  de- 
*rent1y.  A  second  objection  is,  that  no  default  is  stated  by  the 
but  it  is  submitted  that  the  conclusion  that  the  balance  **  is  now 
unpaid"  sufficiently  states  that  default. 


lison,  eontrd. — On  the  first  objection,  the  case  of  Bishop  v.  Hayward 
inclusive.  Bradshaw  v.  Saddington  is  overruled  by  the  later 
hi  the  second  objection,  the  cases  of  Buckworth  v.  Levy  (r),  Crosby 
?  («),  Banting  v.  Jadis  {t),  Cross  v.  Morgan  (w),  and  Simpson  v. 
,  are  decisive  that  this  affidavit  is  defective.  The  defendant  is  there- 
tied  to  be  discharged  out  of  custody  altogether,  and  cannot  be  de- 
r  the  amount  that  is  properly  sworn  to. 

Cur.  adv,  vuU. 


Mees.  &  Wels.  67. 
East,  94. 
T.  R.  470. 
Biiig.251. 


{s)  5  Dowl.  P.  C.  62. 
(0  1  Dowl.  P.  C.  445. 
(tt)  1  Dowl.  P.  C.  122. 
\v)  3  Dowl.  P.  C.  731. 
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Baa  Cmart, 
JoNia 

V. 

Collins. 
Wright 

V. 

The  SAine. 


Williams,  J.,  afterwards  (3fay  2cl,)  gave  judgment — ^Theae  were  im 
cases  which  were  argued  before  me,  and  the  application  in  each  was  that  tti 
defendant  should  be  discharged  on  filing  common  bail.  The  applicatioH 
were  both  made  on  objections  to  the  affidavits  to  hold  to  bail,  and  tn 
questions  arose,  first,  whether  the  affidavits,  being  each  for  two  separate  wai 
distinct  causes  of  action,  were  good  as  to  the  whole,  or  good  as  to  part  mi 
bad  as  to  part ;  and  secondly,  if  they  were  not  good  as  to  the  wholes  and  th 
two  parts  could  be  separated,  whether  the  defendant  could  be  held  to  bailfii 
that  part  of  the  whole  amount  which  was  properly  sworn  to  in  the  affi&fila 
The  latter  question  is  one  which  is  continually  occurring,  and  very  oltei 
arises  at  chambers,  and  it  is  desirable  that  it  should  be  finally  settled. 

In  the  first  affidavit,  that  made  in  the  action  by  Jones,  objections  wen 
made  to  both  parts  of  the  affidavit.  The  first  part  was  objected  to  for  statims 
sum  to  be  due  for  principal  and  interest,  without  slating  how  much  was  im 
for  principal,  and  how  much  for  interest.  That  objection  was  not  much  in* 
sisted  on,  but  there  is  a  direct  answer  to  it,  by  adverting  to  the  terms  of  lli 
affidavit.  It  stated  that  the  defendant  was  indebted  **  in  the  sum  d 
304/.  4s.  Id,  for  principal  and  interest  money  due  and  owing  to  the  said  coai^ 
pany ;"  and  it  further  appears  on  the  face  of  the  affidavit,  that  the  prindpil 
was  originally  300/.  Now,  if  it  alleges  that  304/.  4s.  Id.  was  due  for  princh 
pal  and  interest,  and  then  there  is  an  allegation  that  300/.  was  originaUy  dm 
for  principal,  is  it  not  the  necessary  and  unavoidable  inference,  that  the  9Q0C 
is  still  due  for  principal,  and  that  the  remainder,  4/.  4s.  Id.,  is  due  for  ih 
terest  ?  That  is  equivalent  to  a  direct  allegation  that  there  is  300/.  doe  tt^ 
principal,  and  4/.  As,  Id.  for  interest.  Such  is  the  necessary  conclusion  to hf 
drawn  from  the  affidavit,  and  if  it  is  not,  I  am  at  a  loss  to  determine  «M 
other  conclusion  can  be  come  to.  That  objection,  therefore^  does  not  vp^ 
to  this  affidavit. 

The  second  objection  to  this  affidavit,  on  the  latter  part  of  it,  was 
relied  on,  and  with  more  reason  and  weight.  An  additional  sum  was 
to  as  due,  in  this  form,  "  and  in  the  further  sum  of  blL  \s.  9d.  for  moiHf 
due  from  the  said  G.  Collins  to  the  said  Company,  upon  and/or  the  baimtm 
of  account  between  the  said  G.  Collins  and  the  said  G)mpany."  It  was  ok 
jected,  that  it  did  not  contain  an  allegation  that  it  was  a  stated  and  mtlkt 
account  on  which  the  defendant  could  be  arrested,  and  it  seems  to  me  to  bee 
good  objection.  Mr.  M^Mahon,  in  answer  to  the  objection,  referred  to  tkl 
meaning  of  the  word  '^  balance,^'  as  given  in  Johnson^ s  Dictionary,  and  dif 
fined  the  term  to  imply  that  it  was  an  amount  arrived  at  by  the  operatioi 
of  both  parties.  But  I  think  that  we  are  to  consider,  not  the  ordinary  masHiC 
of  the  term  as  used  in  common  parlance,  but  whether  it  implies  a  dfald^^ 
allegation  of  a  debt  due  by  the  defendant  to  the  plain tifif.  Consistently  wiA 
f  his  allegation,  the  plaintiff*  may  have  taken  the  accoiut  entirely  by  bimsA^ 
[I  will  assume  it  was  done  bond  fide],  and  may  have  given  the  defendant  cieil 
for  whatever  he  thought  he  was  entitled  to,  and  then,  confiding  to  the 
racy  of  his  own  account,  may  have  come  to  the  conclusion  that  a  certain 
was  due,  but  without  any  assent  to  it  on  the  part  of  the  defendant.  But  there  il 
no  doubt  thatan  account  must  be  stated  between  both  the  parties,  in  order  toan* 
thorize  an  arrest.  I  think  also  that  the  language  of  the  word  balance  is  vd 
material.  Suppose  the  words  had  been  "  upon  and  for  an  account  betweei 
the  parties,''   that,  it  seems  to  me,  would  have  been  an  allegation  of  neailj 
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the  mme  ibrce.     We  are  not,  however,  driven  to  that  consideration,  as  Mr, 
Addison  referred  to  the  case  of  Pollen  v.  De  Soma,  and  I  am  not  able  to 
distincniish  the  alle^tion  in  that  case  of  a  sum  being  due  "  as  the  balance  of 
tocoants,'**  from  the  allegation  in  the  present,  **  upon  and  for  the  balance  of 
•Roant.'^     In  that  case,  there  were  other  objections,  but  the  report  states 
thai  it  was  principally  on  account  of  this  objection,  that  the  affidavit  was  held 
lobe  defective.     The  meaning  of  the  word  '^  balance"  was  much  considered  in 
the  case  of  Visger  v.  Delegal  (ir),  and  the  effect  of  the  words  *'  balance  of  ac- 
count'*' was  thought  to  be  of  little  importance,  and  consequently  did  not  operate 
en  the  mind  of  the  Court.     It  is  therefore  quite  clear  on  those  cases,  and  also 
on  the  rea<(on  of  the  matter,  that  it  ought  to  be  alleged  to  be  either  a  **  stated" 
«  a  '^  settled"  account,  in  order  to  authorize  an  arrest.     The  constant  usage, 
aoreoTer,  must  not  be  overlooked.     Mr.  Tidd^s  Forms  give  the  form  in  the 
'vnrds  * "  upon   the  balance  of   an    account    stated    and  settled  by   and 
;  Wiwcen,  &c ;"  and  another  similarly  useful  work  also  gives  the  same  form. 
1  qfoite  agree  with  Lord  Tcnterden  in  the  case  of  Viager  v.  Delegal,  that 
it  ■  better  to  abide  by  established  forms,  rather  than  embarrass  ourselves 
tgr  a  voluntary  deviation  from  them.     I  think,  therefore,  that  the  latter  part 
tf  that  affidavit  is  defective. 

As  to  the  other  affidavit,  in  the  action  by  Wright,  I  think  that  is  in  the 
ane  situation,  the  latter  part  of  it  being  good,  and  the  former  part  bad. 
The  ibrmer  part  is  in  confusion,  as  to  how  the  plaintiff  derived  his  interest  in 
(k  bin ;  but  be  that  as  it  may,  the  allegation  is,  that  there  is  due  from  the 
Modant,  "the  sum  of  37/.  Ids.,  for  balance  of  principal  money  on  a  bill  of 
achange  for  160/.  Ids.  drawn  by  deponent  upon,  and  accepted  by  John 
Csllins,^  [he,  therefore,  is  the  acceptor,]  "  payable  at  a  day  now  past,  to  de- 
|BiMot  or  his  order,  and  indorsed  by  the  said  George  Collins,  and  which  said 
khnce  of  87/.  1 9s.  on  the  said  bill  of  exchange,  is  now  due  and  unpaid  to 
^ponent.*'  It  is  clear,  therefore,  that  there  is  an  oath  made  of  a  debt,  due 
foB  the  defendant  as  an  indorser,  and  there  is  no  allegation  of  any  default 
M  the  part  of  the  acceptor.  That,  undoubtedly,  has  been  under  considera- 
te in  several  cases,  and  it  has  been  held  beyond  all  doubt  to  be  necessary, 
vheie  an  affidavit  of  debt  charges  the  drawer  or  indorser  of  a  bill  of  exchange, 
Alt  it  must  state  a  default  on  the  part  of  the  acceptor.  That  is  recognized 
U  the  undoubted  practice  in  the  case  of  Caunce  v.  Rigby,  which  was  referred 
l»in  aigument  for  another  purpose.  In  several  earlier  cases  in  the  Court  of 
Bttksqver,  that  Court  after  much  consideration,  was  of  opinion,  that  it  was 
iKiiqieDsable  there  should  be  such  an  allegation  of  default  on  the  part  of  the 
iCBeptor.  That,  therefore,  being  the  clear  rule,  on  the  present  occasion  I 
AUc  the  affidavit  to  be  defective.  As  to  the  other  part  of  the  affida- 
vily  no  objection  is  made,  and  consequently,  this  second  affidavit  is  on  the 
mate  footing  as  the  first. 

Next  comes  the  question,  on  which  there  has  been  a  variation  in  the  de- 
ciiioDS,  where  there  are  two  distinct  and  separate  causes  of  action  stated  in  an 
■Sdavit  of  debt,  one  of  which  is  bad,  and  the  other  good,  the  arrest  being  for  the 
joint  amount,  whether  the  affidavit  being  bad  in  part  is  bad  altogether.  It  has 
beeo  held  undoubtedly  to  be  bad  altogether,  and  that  opinion  has  been  for  a 
hmg  time  acted  on.     In  Kirk  v.  Almond,  it  was  held,  that  an  affidavit 
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(it)  2  B.  &  Adol.  571 ;  1  Dowl.  P.  C.  333. 
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which  was  good  in  part  and  bad  in  part  was  bad  altqgetl 
defendant  was  discharged  out  of  custody.  That  case  was  acted 
time,  as  in  the  case  of  Drake  y.  Harding  by  my  brother  Co£ 
since  that  time,  there  has  been  a  variation  in  the  qiinions  of  the  j 
it  is  unnecessary  now  to  trace.  In  the  case  of  Friw  v.  Lm 
in  a  note  to  the  report  of  the  case  of  Drake  ▼.  Harding  an 
before  my  brother  Idttledale  at  chambers,  the  report  states,  th 
in  the  Ck>urt  of  Exchequer  of  Baker  y.  Wilis,  and  Kirk 
were  referred  to,  and  that  my  brother  Litlledale  did  not  agree  wj 
cisions,  and  that  he  had  consulted  with  the  other  judges  on  the 
haye  seen  my  brother  JLitlledale,  and  he  says,  that  the  report  of 
correct,  and  that  he  did,  on  that  occasion,  consult  the  other  jud| 
result  is,  that  the  cases  of  Drake  v.  Harding  and  Kirk 
are  no  longer  to  be  considered  as  good  kiw.  The  case  of  Plrit 
establishes  this  rule,  that  where  the  total  amount  sworn  to  is  not  m 
what  is  partly  good  and  partly  bad,  but  where  distinct  and  sepan 
action,  in  separate  amounts  are  sworn  to,  one  of  which  is  propei 
other  is  imperfectly  sworn  to,  the  afiidavit  is  good  as  to  that  am< 
pect  of  which  the  affidavit  is  correct,  and  that  the  Court  will  n 
the  defendant  altogether  on  such  an  objection.  On  the  prese 
therefore,  the  rules  must  be  discharged,  and  the  defendant  must 
the  two  amounts  which  are  rightly  sworn  to  on  the  affidavits,  th: 
one  case  for  the  304il  4s.  Id.,  and  in  the  other,  for  the  189/.  13*. 

Rule  discharged  ac< 


Ex  parte  Marshal. 


A  person  who 
has  been  adf- 
tnitted  an 
attorney  above 
twenty  years, 
^nt  wno  never 
book  out  a  cer- 
tificate or  prac- 
tised, need  not 
be  re-admitted 
before  he  can 
take  out  his 
certificate. 


JDASSETT  applied  on  the  part  of  Mr.  Marshal,  and  the  qi 
whether  it  was  necessary  that  he  should  give  the  usual  no 
admission  as  an  attorney.  In  Michaelmas  Term,  1814,  he  was 
an  attorney  of  the  Court,  but  had  neither  taken  out  any  ce 
practised  up  to  the  present  time.  In  1817,  he  entered  into 
of  an  attorney  as  a  clerk,  and  had  continued  in  that  service  unt 
last,  when  his  master  died. 

Wllliams,  J. — It  being  shewn  plainly  that  the  party  has  nevi 
it  is  not  necessary  that  he  should  be  re-admitted,  but  he  has  only 
his  certificate  (a). 


(a)  See  Ex  parte  Jones,  2  Dowl.  P.  C.  451 ;  and  HiUeary  v.  Hu 

Dowl.  P.  C.  56. 


EASTER  TERM,  1838.  198 


DoRy  dem.  Bloomer  and  others  v.  Bransom.  Ban  coun. 

§  action  was  tried  at  the  Summer  Assizes,  1 837,  and  a  verdict  was  found  The  plaintiff  is 

r  the  plaintiff.     In  the  following  Term,  on  the  6th  of  November,  a  rule  to°trcat'a  niie 

is  granted  for  a  new  trial,  on  the  ground  that  evidence  had  been  im-  nisi  for  a  new 

\y  received,  and  in  the  margin  of  the  rule  was  written,  according  to  the  lity,  and  to 

>ractice  of  the  Court,  the  name  of  NichoU,  as  the  attorney  taking  out  "^8°  J"^^?"*®"* 

le.      Notice  of  this  rule  was  given  by  Nichols  to  the  attorney  for  the  been  obtained 

of  the  plaintiff,  and  a  copy  of  the  rule  was  sent.    The  defendant's  ori-  ncytwi^thoutTn 

Itorney  on  the  record,  was  Raynes.    On  the  10th  of  November,  an  order  ^^^^  to  change 

tained  for  changing  the  attorney,  and  A7c^o/«  was  substituted.     The  having  been 

y  for  the  lessors  of  the  plaintiff  treated  the  rule  nisi  for  a  new  trial  as  a  Pf«^»<^"8ly  had. 

and  signed  judgment.  A  rule  having  been  obtained  to  shew  cause 
is  judgment,  and  the  subsequent  proceedings  should  not  be  set  aside, 
ly  the  rule  for  the  new  trial  should  not  be  revived,  and  why  the  service 
rule  for  the  new  trial  by  the  defendant's  present  attorney  should  not  be 
?rvice  thereof: 

pf/r^y  shewed  cause  — There  having  been  no  order  to  change  the  at- 
previous  to  the  rule  for  a  new  trial  having  been  moved,  the  lessors  of 
JDtiflT  had  a  perfect  right  to  treat  that  rule  as  a  nulhty,  and  to  sign  judg- 
The  cases  that  have  been  decided  on  the  point  are  very  strong  in 
of  that  right,  indeed  some  of  them  must  be  considered  as  bearing  very 
n  the  parties  against  whom  they  were  decided.  The  first  case  is  that 
ders  V.  Moore  (a),  and  that  was  a  case  where  the  liberty  of  the  subject 
fected.  There  the  Coiu-t  refused  to  discharge  a  defendant,  because  he 
d  to  the  Court  by  a  different  attorney  from  the  one  he  had  appeared 
leaded  by,  without  having  obtained  an  order  to  change  his  attorney, 
next  case  is  Lovegrove  v.  Dymond{b),  where  an  objection  that  an 
to  change  the  attorney  had  not  been  served,  was  indeed  held  not  to  be 
d  reason  why  the  plaintiff  should  not  be  heard  to  shew  cause  against  a 
far  judgment  as  in  case  of  a  nonsuit,  but  it  was  because  the  plaintiff 
iwd  in  person.  In  The  King  v.  The  Sheriff  of  Middlesex  (c),  an  at- 
■ent  was  set  aside,  because  a  rule  had  been  served  in  the  name  of  a  new 
■cy  without  serving  an  order  which  had  been  obtained  for  changing  the 
•By.  Again,  in  Phillips  v.  Berkeley  (d)  a  similar  objection  was  held  to 
Cwd  ground  for  discharging  a  rule  on  cause  being  shewn.  It  would 
Are  be  good  cause  to  shew  against  this  rule  for  a  new  trial,  that  previous 
Wng  moved  for,  there  ought  to  have  been  an  order  to  change  the  at- 
■y;  and  that  being  the  case,  the  lessors  of  the  plaintiff  were  at  liberty  to 
Ithatmle  as.a  nullity.  This  case  is,  moreover,  stronger  than  the  cases 
fiM  here  no  order  M'as  obtained  before  the  rule  was  moved  for,  while  in 
t  cases,  it  had  been  obtained,  but  there  had  been  only  an  omission  to 
«iL 

0  I R  &  C.  654.  (il)  5  Dowl.  P.  C.  279 ;  S.  C  not 

4  4 Taunt.  669.  S.  P.  1  Will.  Wol.  &  Dav.  50- 

OaDowLP.(X147 
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3091  -'-w.  Wkiifk*rf\  ffMirm, — In  this  esse  iher^  im  been  bo  vregoluitTio  oib- 

^unm-r  v.e  r:.'eijr  %  TJcw  trial     I:  :^  imaAtenil  vhat  mttonieT  instnicted the 


It^wMSJk  <r■.^•«^  *.,  mc's^  f'.r  tsat  n:2e;  tbe  ex  j.iimL  in  SkC  moved  fiir  the  defi»daDt 
2a^.iw,M.  '.:r.*^:'  I:  rrif-.rscTer  d:^«  z«:«  ippcar  co  tr.M«  ifid&Tits,  but  that  Aoynfi 
UAy  *-...  .T  z'jc  %zifjrTfr:T  on  trie  nroifri  ;  n^ir  dx??  it  tppar  that  the  rule  wis 
IT.  ^k/.i  r.o.Tc-i  f<^  Lt  Xickcli,  a=d  Dp:>t  bj  RaytUM.  But  •oppoAin^  tfait 
Skf.KfJ*  'i.  1  r.v.'-s  for  the  ru!^.  2r.l  $-:if.p:^inf  that  it  was  wnmi^  tlut  hesiioiiU 
c*^  Vj.  «:  11  t:.-.-  r^U:  for  a  ik^  trLi!  vra«  a  gtjcd  and  valid  raku  At  most,  it 
V4.4  a  D>:rrr  i.T'^Larity.  The  p!air.tiu  couM  not  treat  it  a«a  Diillity,aol 
%izn  jiv%rM;ri%  but  should  hare  applied  to  «et  a^ide  either  the  rule  itsdf,  or 
u^,  %errict  <A  izjk  rule.  Margertm  v.  3Iaki!9caMMt(t)  shews  that  thepbinCiff 
riAkifi  Fi^^t  treat  it  ui  a  nullitv.  In  Giikdert  t.  J/Mry,  it  appeared  distindtTi 
tnbi  that  appl nation  was  made  by  a  new  attoraej  ;  besides,  that  case  doesBOl 
fthew  tnis  proceeding  U>  be  a  nuIUty.  Loctgrowt  t.  Dymamd  b  a  caie  k 
favour  of  this  applicatk»n,  as  this  rule  fur  a  new  trial  maj  be  considered « 
moved  for  by  the  plaintiff  himself.  There  also  it  is  clear  that  the  attoMgr 
had  been  changed,  an  order  (or  that  purpose  having  been  obtained.  Nettkr 
that  case  however,  nor  those  of  The  King  v.  Tke  Sheriff'  ^  Mid£mgk 
Berkeley  v.  PhiUipt,  and  /We/  v.  Liltle(/)r  can  be  cited  as  shewi^i] 
that  in  thu  case  there  has  been  more  than  an  irregularity.  At  any  ratc^  flij 
affidavits  shew  that  there  has  been  a  mistake,  and  the  Court  will  set  aside  thi] 
judgment  on  terms. 

Cur.  ad9.  vdL 

Williams,  J.,  afterwards  {May  1st)  gave  judgment.-^This  was  a 
calling  on  the  lessors  of  the  plaintiff  to  shew  cause  why  the  judgment  wi\ 
in  this  cause,  and  the  subsequent  proceedings,  should  not  be  set  aside; 
why  the  rule  obtained  on  the  6th  of  November  last,  for  the  lessors  of 
plaintiff  to  shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
trial  had,  should  not  be  revived ;  and  why  the  service  of  the  last-meoti 
rule  by  the  defendant's  present  attorney,  should  not  be  good  service  of 
same.     The  application  is  substantially  to  set  aside  the  judgment  signed 
the  lessors  of  the  plaintiff  under  these  circumstances.     The  original  at 
on  the  record  was  Raynes  ;  the  cause  had  gone  down  for  trial,  and  a 
had  been  recovered  fur  the  lessors  of  the  plaintiff.     A  rule  was  then  ol 
for  a  new  trial,  and  the  rule  was  drawn  up  in  the  name  of  another 
NichoUt  no  order  having  been  obtained  for  changing  the  attorney;  and 
question  is,  what  is  the  nature  of  that  default  on  the  part  of  the 
that  is,  of  obtaining  the  rule  nisi  for  a  new  trial  without  an  order  forci 
the  attome}'.     The  lessors  of  the  plaintiff,  although  notice  ^*as  given  of 
rule  for  a  new  trial,  thought  right  to  treat  it  as  a  nullity,  and  to  sign  j 
and  it  is  to  set  aside  that  Judgment  that  this  application  is  made.    Od 
argument  on  the  case  the  application  was  resisted,  on  the  ground  tbftt 
defendant  could  not  have  availed  himself  of  the  service  of  the  mte 
new  trial  on  cause  being  shewn  against  it ;  and  that  therefore,  the 
of  the  plaintiff  were  entitled  to  treat  it  as  a  nullity.     On  behalf  of  tfce 
cation  it  was  contended  by  Mr.  miitehurst,  that  it  did  not  appear  th«i| 
defendant  was  wrong,  as  non  constat  but  that  Raynes  was  still  the  ^^Jttitf 

(e)  2  New  Rep.  509.  (/)  1  W.  Black,  ft  # 
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Ion,  that  therefore  he  may  consider  the  step  he  objects  to  as  no  step  at 
indeed,  it  is  quite  the  reverse,  and  that  decision  only  shewB,  than  when 
irtiea  come  before  the  Court,  no  proceeding  by  a  nev  attorney  is  cuii' 
d  to  be  of  avail,  except  there  has  been  an  order  Tor  changing  the  atlor- 

The  next  case  is  that  of  Lovegroee  v.  Dymond,  The  application  of 
ase  is  still  more  remote  from  the  argument,  for  there  a  rule  niti  fur 
lent  as  in  case  of  a  nonsuit  vas  obtained,  and  it  was  objected  that  the 
iff  could  not  be  heard  to  shew  cause,  because  he  had  obtained  an  order  to 
e  the  attorney  which  he  had  not  served.  However,  there  the  plainlilT 
ersoaally  in  Court,  and  was  not  only  heard,  but  successfully.  That 
iberefore,  has  no  tendency  to  shew  that  this  proceeding  wos  a  nullity. 

is  also  the  case  of  Phillipt  \.  Berkeley,  where  my  brother  Lillledale 
that  it  is  a  good  objection  to  granting  a  rule,  thai  there  had  been  no 
served  for  changing  the  attorney.  And  so  indeed  it  might  be,  provided 
e  brought  under  the  notice  of  the  Court;  but  that  case  does  not  shew 
he  lessors  of  the  plaintiff  may  treat  this  rule  for  a  new  trial  as  a  nullity 

were  two  other  cases  cited,  but  neither  of  them  goes  to  the  lengtli  of 
)g  this  step  to  be  a  nullity.  In  one  of  them,  Poicel  v.  Little,  it  was 
d,  that  where  there  had  been  a  change  of  the  plaintilT's  attorney  in  pri- 
without  the  authority  of  an  order  so  to  do,  a  payment  of  the  debt  by 
efendant  to  the  original  attorney  was  a  good  payment.     Another  case, 

was  not  cited,  was  that  of  Robeon  v.  Eaton  (g),  where  it  was  held,  that 
ment  by  the  defendant  to  the  plaintiff's  attorney  on  the  record,  without 
ithority  of  the  phintiff,  was  not  a  good  payment.  Neither  of  those  cases 
my  tendency  to  support  the  argument,  that  a  rule  for  a  new  trial  having 
jbtained  by  a  new  attorney,  without  an  order  to  change  the  attorney,  is 
»j  rendered  a  mere  nullity.  When  the  case  is  considered,  what  in 
hu  been  done  1     There  is  no  reason  to  say  that  the  Court  has  been  im- 

on.  An  objection  has  been  taken  on  moving  for  the  rule  for  a  new 
D  what  was  done  at  the  trial ;  in  fact,  the  Court  attended  to  the  counsel 
Boved  tor  the  rule,  and  it  is  immaterial  whether  be  were  instructed  by 
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Bail  Gmrf.      been  no  right  to  treat  that  rule  as  a  nullity,  and  to  sign  judgment.    It 
Doe,  dem.      ^^  ^^'  therefore,  that  there  was  no  ground  for  considering  the  rule  for  a  iiev 
Bloomer       trial  as  a  nullity,  and,  consequently,  that  the  lessors  of  the  plaintiff  had  no 
BaANsoM.     right  to  sign  judgment.     As  to  the  remaining  part  of  the  rule,  I  tfaaD  not  in- 
terfere.    It  appears,  that  Nichols  is  now  in  due  form  the  attonMSjf  on  tbe 
record,  and  if  the  lessors  of  the  plaintiff  can  make  any  use  of  the  mistake  tint 
there  has  been  when  the  time  comes  to  shew  cause  against  the  rule  for  a  nev 
trial,  he  must  be  at  liberty  to  do  so.     1  shall  therefore  only  set  aside  the 
judgment  and  subsequent  proceedings,  but  without  costs,  as  the  defendaot 
has  been  in  error. 

Rule  absolute  accordingly. 


WoTTON  t?.  Russell. 

An  tinder-         nPIIlS  wns  an  action  by  an  apothecary,  for  medicines  supplied  to  the  de- 
powefto'ad!^  fendant.     Notice  of  trial  before  the  sheriff  of  Middlesex  was  given  (or 

journ  a  cause      thc  13th  of  March  last,  and  on  that  day,  after  the  jury  was  sworn  and  some 
daj-s  merely       witnesses  were  examined,  the  plaintiff's  attorney  .discovered  that  he  had  not 
o7en^abUn''~**  got  sufficient  proof  under  the  Statute  55  G.  3,  c.  194.  s.  21,  that  the  plaintil  i 
•  plaintiff  was  properly  licensed  (a).      The  under-sheriff  then  adjourned  the  trial  lor  t 

denw  tcTsuiIr  ^^^'^  hours,  to  enable  him  to  procure  the  necessary  evidence.  The  attorney 
port  his  action  not  being  able  that  day  to  procure  it,  the  under-sheriff  again  adjourned  thi 
trial  until  the  following  day,  although  it  was  objected,  on  the  part  of  tbe  de- 
fendant, that  the  plaintiff  ought  to  be  nonsuited.  The  following  day,  it  vtt 
again  objected,  on  the  part  of  the  defendant,  that  the  trial  would  be  irrtgubr; 
but  it  was  then  discovered  that  one  of  the  jurymen  was  absent,  and  the  sherif 
further  adjourned  the  trial  until  his  next  Court  day,  on  the  20th.  On  thit 
day,  the  defendant's  attorney  again  protested  against  the  trial  being  proceeded  I 
with,  but  the  under-sheriff  tried  the  cause,  and  a  verdict  was  found  for  tbi 
plaintiff  for  14/.  3#.  Zd.     A  rule  nisi  for  a  new  trial  having  been  obtained: 

Barstow  shewed  cause. — It  was  intended  by  the  Statute  3 &4  19^  4,  c.4ik 
s.  17,  to  give  sheriffs  the  same  powers,  on  writs  of  trial,  that  judges  have  it 
Nisi  Prius  ;  and  it  would  be  impossible  for  a  sheriff  to  perform  the  necesauy 
duties  unless  he  had  the  same  powers.  The  cases  which  have  been  decided  oa 
the  point,  as  far  as  they  go,  shew  that  the  sheriff  has  the  same  powers.  It  wH 
at  first  doubted,  whether  a  sheriff  could  nonsuit  a  plaintiff  on  a  writ  of  tri4 
but  it  has  since  been  decided  that  he  can.  The  cases  where  it  has  been  held  tint 
he  cannot  certify  to  deprive  the  plaintiff  of  his  costs,  proceed  on  a  totally  difr 
ferenl  ground  (A). — \WiUiams^  J. — Did  you  ever  know  of  a  case  at  AW 
PriuSy  where,  after  one  witness  had  been  examined,  the  judge  acceded  to  fti 
request  on  the  part  of  the  plaintiff  to  put  off  the  trial?  There  is  no  doubt - 
that  it  was  held  in  a  case  in  the  state  trials,  that  where  all  parties  were  wort  1 

(a)  S«»c  the  case  of  3forffan  v.  Rud-  Ih  v.  Lanffridffe,  2  Har.  &  Wd.  250; 

dock,  1  Har.  &  Wol  505 ;  4  Dowl.  P.  5  Ail.  &  El.  38a 

C  311     Shearwood  v.   Hay,  2  Har.  &  (b)   Ifardroper  y.  Rickaedsmulhk 

Wol.  JhQ  ;  5  Ad.  &  £1.  383,  and  IFil-  &  El.  75 ;  3  Kev.  &  Man.  839. 
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it  with  fatigue  by  the  tength  of  a  trial,  the  Court  could  adjourn,  but  that  is 
very  diflerent  case.]— A  case  occurred  on  the  Western  Circuit,  where  the 
i]y  counsel  who  was  reiained  on  the  part  of  the  plaintiff,  was  also  engaged 

a  capital  case  in  the  criminal  Court,  and  the  Judge  allowed  the  cause  to  be 
it  off  to  a  later  hour  in  the  day.  Many  other  instances  might  be  cited,  it 
iing  not  unfrequently  the  practice  of  the  judges.  In  Hardy s  Case  (c),  the 
3urt  very  unnecessarily  doubted  their  power  to  adjourn,  and  induced  the 
-isoner  to  make  a  rerjuest,  that  his  trial  should  be  adjourned.  Afterwards, 
I  the  trial  of  Home  Tooke  {d),  he  having  protested  against  an  adjourn- 
ent,  the  Court  decided  that  they  had  power  to  adjourn,  though  not 
.^quested  so  to  do  by  the  prisoner. — [WiiiiamSy  J. — Lord  Chief  Justice  £yre 
len  used  the  expressions  as  to  the  urgent  necessity  of  an  adjournment,  to 
hich  I  before  alluded.] — That  case  shews  that  a  judge  has,  at  his  discretion, 

right  to  adjourn  a  criminal  trial,  and  d  fortiori  therefore,  a  civil  one.  — [  Wil- 
lamt,  J. — What  is  the  object  of  counsel  requesting  theofficerof  the  Court  to 
elay  the  swearing  of  the  jury  for  a  short  time,  until  it  is  ascertained  that  a 
(articular  witness  is  in  Court,  unless  it  be  because  there  is  no  power  to  ad- 
oum  the  cause  if  it  is  subsequently  discovered  that  he  is  absent  ?] — It  being 
.  matter  of  discretion  with  the  Court,  counsel  cannot  tell  whether  that  discre- 
ion  will  be  exercised  ;  but  that  practice  does  not  prove  that  the  Court  has  no 
K)wer  at  all.  In  the  case  of  The  King  v.  Kinnear,  Woolf  and  otfiers  («), 
lie  power  to  adjourn  was  recognised  by  the  Court,  and  then  a  question  arose 
ks  to  the  yxvy  separating  on  the  adjournment  ;  and  a  distinction  was  drawn 
between  a  criminal  case,  where  the  life  of  the  defendant  was  concerned,  and 
wy  other  criminal  case,  or  a  civil  one.  This  question  also  arose  in  the  case  of 
^ackham  v.  Newman  (/),  but  was  not  decided.  It  must  be  shewn  clearly, 
»  the  other  side,  that  a  judge  has  not  power  to  adjourn  a  cause,  before  the 
DcHirt  will  make  this  rule  absolute. 


Bad  Conrt, 

WOTTON 

V 
RUSSXLL. 


Mfansel,  contrd. — The  cases  cited  on  the  other  side,  certainly  shew  that  the 
CSonrt  has  power  to  adjourn  a  trial  in  a  case  of  urgent  necessity ;  but  no  case 
btt  been  cited,  which  shews  that  the  Court  can  do  it  in  a  case  like  the 
present,  where  there  was  no  urgent  necessity.  The  only  cause  assigned, 
Wis  the  absence  of  evidence,  which  the  plaintiff  ought  to  have  been  prepared 
with.  In  the  case  of  Lord  Dudley  and  Ward  v.  Robins  {g),  Lord  Tenter- 
An  refused  to  adjourn  a  cause  and  call  on  another,  so  that  a  party  n)ight 
tend  and  get  a  deed  properly  stamped,  and  accordingly  nonsuited  the  plain- 
tiC  The  under-sheriflT  ought  to  have  done  the  same  in  the  present  casev  or 
tk  plaintiff  should  have  withdrawn  the  record  before  the  jury  was  sworn. 

Cur.  adv.  vuU. 


Williams,  J.,  afterwards  {May  10th),  gave  judgment. — This  was  an  ap- 
pfc^tioD  to  set  aside  the  proceedings  under  a  writ  of  trial,  on  the  ground  that 
vheo  the  cause  came  on  for  trial,  after  it  was  commenced,  it  was  adjuurned 
ligrthe  under-sheriff  to  a  later  hour  of  the  same  day,  and  again  from  that  time 
to  a  further  day,  and  again  from  that  day  to  a  subsequent  day,  after  an  inter- 
nl  of  several  days.      The  question  was,  whether  that  adjournment,  being,  as 


State  trials,  vol.  24,  p.  414,  &c. 
Sute  trials,  vol.25,  p.  128,  &c. 
2  B.  &  Aid.  462;  1  Chit  401. 


(/)  3  Dowl.  P.  C.  165;  1  Cr.  Mees. 
&  Rob.  584;  5  Tyr.  215. 
(g)  3  Car.  &  P.  26. 
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Bail  CowrL 

WOTTOff 

r. 
BUSSELL. 


it  was  admitted,  without  consent,  the  trial  was  properly  held  on  that  lart  ad- 
journment day,  which  was  a  week  alter  the  first  day.  Now,  in  order  to  sup* 
port  that  adjournment,  that  act  was  assimilated  to  the  power  of  a  judge  to 
adjourn  a  cause,  several  instances  of  which,  both  in  civil  and  crinaiDal  cases, 
were  alluded  to  in  the  course  of  argument.  It  is  unnecessary  to  refer  pu^ 
ticularly  to  them.  Every  circuit  furnishes  instances  of  it  being  done  in  civil 
cases ;  and  the  question  is,  whether  those  cases  furnish  any  ground  for  a 
voluntary  and  uncalled  for  adjournment  like  the  present.  ]t  took  a  whole  week 
en  one  occasion,  to  try  the  case  of  Doe,  dem.  Tatham  v.  Wright;  and  if,  in 
such  a  case,  the  Court  had  no  power  to  adjourn  the  cause  from  day  to  daj, 
Done  of  the  parties  could  possibly  have  survived  the  fatigue.  The  necessity, 
therefore,  which  gives  rise  to  the  power,  fmmishes  a  justification  of  the  prio- 
tict^  But  is  there  any  analogy  between  a  case  where  there  is  an  absohite 
necessity,  and  a  case  where  there  is  an  uncalled  for,  unconsented  to,  and  im- 
necessary  adjournment  of  a  cause  from  one  court  day  to  another,  and  wliidi 
can  only  be  for  the  purpose  of  avoding  a  nonsuit  ?  I  certainly  am  not  inelnied 
to  further  the  power  to  make  such  an  adjournment  The  analogy  does  not 
at  all  hold,  and  this  case  is  quite  distinguishable  from  those  cited,  whicli  fitf^ 
nish  no  precedent  for  the  great  extent  of  this  stretch  of  discretion,  or  of 
authonty,  whichever  it  may  be  called.  It  is  a  practice,  which,  when  brougk 
to  the  notice  of  the  Court,  cannot  be  countenanced,  or  be  allowed  to  beeoM 
a  precedent  on  a  future  occasion.  These  proceedings,  therefore,  must  be  set 
aside. 

Rule  absolute. 


1.  A  writ  of 
summons  may 
not  be  served 
in  a  difTerent 
county  from 
that  mentioned 
in  it. 

2.  Arulpto 
Bet  aside  the 
copy  ofa  writ  of 
summons,  and 
the  service 
thereof,  for 
irregularity, 
does  not  ask 
too  much, 
though  there 

is  no  irroguia- 
rity  in  the 
copy,  but  only 
in  the  serrice. 


Argent  v.  Reynolds. 

npHIS  was  a  rule  to  shew  cause  why  the  copy  of  a  writ  of  summons,  tnl 

the  service  thereof,  should  not  be  set  aside  for  irregularity.  Hw  -^ 
copy  served  was  a  correct  copy  of  the  writ,  and  the  defendant  was  dBK 
cribed  therein  as  of  Ongar,  in  the  county  of  Essex,  but  it  had  been  senrn 
on  him  in  the  city  of  London.  The  affidavit  stated,  that  the  service  was  not 
within  two  hundred  yards  of  the  border  of  the  county,  and  that  there  «ii 
no  dispute  as  to  the  boundary  (a). 

Peacock  shewed  cause,  and  contended  that  the  affidavits  only  stated  tht 
the  defendant  had  been  served  in  London,  whereas,  they  ought  to  have  goM : 
on,  and  negatived  a  service  in  Essex,  as  the  defendant  by  taking  the  copy  of 
the  writ  with  him  into  Essex  was  in  effect  served  there.  He  also  submittA 
on  the  authority  of  the  case  of  Huggett  v.  Parkin  (J)),  that  at  any  rate  tks; 
rule  ought  to  l»e  discharged  with  costs,  for  asking  too  much,  as  it  was  dtf 
that  the  copy  of  the  writ  was  correct,  the  only  objection  made  being  to  A* 
service. 


Erskine  Perry,  contrd,  contended  that  the  service  was  clearly  irreguhft 

(a)  See  t>ie  Statute  2  &  3  //';  4,  c.      288 ;  4  Dowl.  P.  C.  355;  2Cr.  M«i*    \ 
39,  8.  1,  and  Lewis  v.  JVewton,  1  Gale,      Ros.  732 ;  1  Tvr.  &  Gr.  72.  S 

(b)  1  BiDg.  '65 ;  7  Bloore,  3Sa         J 

J 

■4 

J 
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IB  lo  tlie  rule  asking  too  much,  if  the  service  were  set  aside  for 
y,  the  copy  of  the  writ  became  mere  waste  paper,  and  therefore  the 
isked  what  was  of  no  consequence  to  either  party.  He  also  con- 
it  the  case  differed  from  the  one  cited,  as  there  the  rule  sought  to 
he  writ  itself. 

MS,  J. — I  have  no  doubt  but  that  the  service  of  the  writ  is  irre- 
1  shall  take  time  to  consider  whether  the  rule  asks  too  much. 

Cur,  adv.  vult. 

MS,  J.,  the  next  day  gave  judgment. — I  took  time  to  consider  this 
the  objection  that  the  rule  asked  too  much,  there  being  nothing 
he  copy  of  the  writ  but  only  in  the  service  of  it.  I  have  no  doubt 
service  being  irregular.  A  case  was  cited  of  Huggett  v.  Parkin^ 
I  are  other  cases  to  the  same  effect  (c)  ),  where  the  motion  was  to 
he  writ,  the  irregularity  being  in  the  service,  and  it  was  then  held 
!  writ  was  good  the  rule  must  be  altogether  discharged.  I  doubted 
to  tlie  present  case,  but  on  consideration  it  appears  to  me  that  the 
le  writ  is  just  nothing  at  all.  It  is  part  of  the  service,  and  is  only 
in  which  the  service  is  effected.  The  rule  therefore  asks  no  more 
than  to  set  aside  the  service  of  the  writ,  and  as  there  is  nothing 
in  asking  that,  it  must  be  made  absolute. 

Rule  absolute. 

fson  r.  SUdman,  1  Marsli.  9 ;  Harvey  v.  Bennett,  2  Chit.  238 ;  Ahra- 
ikes,  1  Chit.  615. 


Akoent 

V. 

Reynolds. 


Deal  t?.  Day. 


ras  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  the  appearance 
;red  by  him  for  the  defendant,  and  the  subsequent  proceedings, 
>t  be  set  aside  for  irregularity,  with  costs.  The  defendant  had  been 
th  a  writ  of  summons  on  the  24th  of  March,  in  which  he  was  named 
Tenry  Day,  his  real  name  being  Robert  Hitchman  Day.  When 
'i  said  that  was  not  his  name,  but  refused  to  say  what  it  was.  On 
f  April,  an  affidavit  was  made  of  the  service,  which  was  intituled  in 
3;ainst  Robert  Henry  Day,  and  stated  a  service  on  **  the  above  named 
:."  Subsequently,  it  was  discovered  what  the  defendant's  real  name 
on  the  19th,  the  plaintiff  entered  an  appearance  for  the  defendant 
i  Statute,  on  the  above  affidavit  of  service.  The  appearance  was 
I  this  form  :  "  Robert  Hitchtnan  Day  sued  as  Robert  Henry  Day^'* 
tion  was  afterwards  delivered. 


If  a  defend- 
ant is  mis- 
named in  a 
writ  of  sum- 
mons served 
on  him,  and 
the  plaintiff 
enters  ao  ap- 
pearance under 
the  statute  in 
the  riffht  name, 
the  affidavit 
of  service  on 
which  the  ap- 
pearance is 
entered  must 
correspond 
with  tnat  ap  • 
pearance. 


f  shewed  cause. — Since  the  Law  Amendment  Act,  3  &  4  \\\  4,  c.  42, 
plea  of  misnomer  is  taken  away  ;  and  the  defendant  is  now  bound, 

f  being  wrongly  named,  lo  take  out  a  summons  before  a  judge  to 
amendment     Instead  of  so  doing  that,  he  has  suffered  the  plaintiff 

an  appearance,  which  he  was  entitled  to  do  in  this  form,  and  after- 
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Bnt'i  Cottrt,      wards  to  deliver  a  declaration,  whereby  unnecessary  expences  hsT^  beai 
incurred. 

Shee,  contrd, — A  plea  in  abatement  for  misnomer  could  only  be  after  dedi» 
ration,  and  the  power  given  the  defendant  by  the  Statute  3  &  4  Ff^  4,  c.  ll» 
is  to  amend  the  name  in  the  declaration ;  but  this  rule  is  to  set  aside  the  ap- 
pearance, which  is  a  much  earlier  sta»e  of  the  proceedings.  The  irregukrity 
complained  of  is  totally  mistaken.  There  is  no  doubt  but  that  the  plaiotif 
was  entitled  to  enter  the  appearance  for  the  defendant  in  this  form,  but  in 
order  to  do-  that,  it  is  necessary  that  there  should  be  a  proper  affidavit  of  the 
service,  and  it  should  correspond  with  the  appearance.  This  affidavit  states 
a  service  on  Robert  Henry  Day^  which  cannot  warrant  an  appeaniDce  of 
Robert  Hitchman  Day. 

Williams,  J. — The  objection  here  is,  that  the  correction  of  the  defeodantV 
name  was  not  efiectively  made  by  the  plaintiff*,  and  that  in  fact,  he  has  not 
corrected  it.  I  apprehend  that  the  plaintiff  might  have  entered  the  appear* 
ance  in  the  erroneous  name,  and  might  have  afterwards  corrected  the  mbtake 
when  he  declared.  But  the  objection  is,  that  he  has  failed  in  making  the 
correction  in  the  appearance,  and  that  the  affidavit  of  service,  od  which  that 
appearance  was  entered,  does  not  state  a  service  on  the  real  man  at  all.  The 
affidavit  is  intituled  in  an  action  against  Robert  Henry  Day^  and  states  t 
service  on  the  above  defendant.  It  does  not  follow  the  correction,  which  ii 
consequently  not  made  on  proper  grounds,  and  the  irregularity  mu&t  tbeie- 
forc  be  allowed  to  prevail. 

Rule  absdute. 


Handford  v.  Handford. 

1.  Goods  fup-  npHIS  action  was  tried  before  the  deputy  judge  of  the  Palace  Court,  on  • 
plied  to  a  third  ^^it  of  trial.      It  was  an  action  for  goods  sold  and  delivered  to  the 

desire ofthe  defendant.     The  issue  delivered  and  the  writ  of  trial,  instead  of  having  the 

marbe'reio.  conclusion  directed  hy  the  rule  of  H.  T.4  W.  4,  schedules,  No.  4, 5  (a),  fully 

vered  under  a  get  out,  had  only  the  words  **  and  forasmuch,  &c."     At  the  trial,  part  of  the 

aouTand'ieU-*  amount  proved,  was  fur  goods  supplied  to  a  third  person  at  the  defendanfs 

rered  to  the  desire ;  it  was  objected,  that  the  plaintiff  could  not  recover  for  them  in  thii 

2.  If  an  form  of  action,  but  the  evidence  was  admitted,  and  the  plaintiff  recovered  a 

issue  and  writ  ygr^jct  for  2/.  13*.     A  rule  nisi  having  been  obtained  for  a  new  trial,  or  foe 

trt  set  out  at  arrest  of  judgment : 

length  the 


judgment. 


by  the  rule  of  Ro89  shewed  cause. — The  rule  for  a  new,  trial  is  moved  for  on  the  Eround 
the  Court  will  ^^  ^^®  improper  reception  of  evidence  as  to  the  goods  supplied  to  a  third 
arrest  the  person,  but  there  is  no  doubt  but  that  the  plaintiflf  may  recover  for  them  in 

this  form  of  action,  a  delivery  to  a  third  person,  at  the  defendants  request, 
being  a  delivery  to  the  defendant  himself.  The  rule  in  arrest  of  judgment  ai 
moved  for  on  the  gi*ound,  that  the  issue  and  writ  of  trial,  by  omitting  to  eet 
out  at  length  the  form  of  conclusion  given  by  the  rule  of  //.  71  4  IK  4|  dft 

(a)  2  Dowl.  P.  C.  329,  330. 
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that  it  was  a  case  in  which  the  sum  sought  to  be  recovered  did  not 
OL,  and  in  which,  therefore,  the  jud^e  had  authority  to  proceed  unaer 
te  3  &  4  fK  4,  c.  42,  s.  1 7.  It  is,  however,  sworn  on  the  affidavit  in 
D  to  the  rule,  that  according  to  the  usual  practice  of  the  Court,  the 
n  is  made  up  in  this  way.  The  omission,  moreover,  if  material  at 
eeo  waived  by  accepting  the  issue,  and  going  to  trial,  without  sooner 

to  it.  The  judgment,  also,  cannot  be  arrested  until  it  is  entered 
i  has  iiot  yet  been  done. 

Richards,  eontrd, — There  are  two  conflicting  cases  on  the  question, 
evidence  being  properly  receivable  on  this  form  of  declaration ;  the 
tamtden  v.  Ambrose  (6),  where  it  was  held,  that  such  evidence 
>t  support  such  a  declaration.  In  Bttli  v.  Hibbs  (c),  however,  the 
pressed  a  strong  opinion  that  such  evidence  would  support  8i4ch 
Lion ;  it  is  submitted,  that  the  former  of  those  opinions  is  the  more 

As  to  the  other  objection,  that  the  proper  conclusion  is  not  set  out, 
>t  appear  on  this  record,  that  it  was  a  case  in  which  the  sheriff  had 
diction ;  it  is  impossible,  therefore,  that  judgment  can  be  entered  up. 

to  appear  to  be  a  case  within  the  Statute  3  &  4  IV.  4,  c.  42,  s.  17, 
the  sheriff  can  act. 
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BaUOmrl. 

HANDPOSr 

V, 
HANDFOaD. 


IDGE,  J. — On  the  first  point  I  have  no  difficulty,  and  I  should  not 
urbed  the  verdict  on  that  ground.  Without  entering  into  the  cases, 
>  doubt  that  a  delivery  of  goods  to  a  third  person  may  be  a  delivery 
fendant,  so  as  to  Xye  recovered  under  a  count  for  goods  sold  and  de- 
)  him.  As  to  the  second  point,  it  is  a  more  serious  objection,  as  the 
to  issue  writs  of  trial  is  a  limited  authority,  and  consequently,  the 
n  of  them  is  not  like  the  ordinary  conclusion  in  the  case  of  a  venire 
i  of  a  common  record,  where  abbreviations  are  generally  made.  Had 
)een  said  as  to  the  practice,  I  should  have  thought  it  very  incorrect, 
re  no  doubt  but  that  it  is  very  wrong,  to  omit  the  words  at  the  con- 
f  the  writs  of  trial.  Now  Mr.  Rosses  affidavit  says,  that  it  is  the 
ctice ;  but  when  I  remember  how  objectionable  that  practice  is,  and 
titly  it  must  have  arisen,  and  when  the  master  moreover  informs  me 
dditional  number  of  folios  is  allowed  on  the  taxation  of  costs  on  writs 
n  account  of  this  form,  if  that  practice  has  prevailed  in  many  in- 
.he  sooner  the  practice  is  corrected  the  better.  The  rule  in  arrest  of 
:  must  therefore  be  made  absolute  on  that  ground. 

Rule  absolute  in  arrest  of  judgment. 


;tr.  127. 


(c)  8  T.  R.  327. 


Tanner  v.  Smart. 


fON^ES,  on  the  26th  of  April,  moved  for  a  rule  to  discharge  the  in  order  to 
ifeodant  out  of  custody,  under  the  Small  Debtor'^  Act,  48  G,  3,  c  feodMt*©  1' 

rule  absolute 
in  the  firtt  instance,  for  his  discharjge  under  the  48  G.  3,  c.  123, 10  days'  notice  must  be  given 
before  the  intended  day  of  application,  and  it  is  not  sufficient  if  it  be  10  days  before  ths  tctoal 
day  of  application* 
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BailQmrt 


123.  Notice  had  been  given  on  the  7th  of  Aprily  that  the  applkaf 
be  made  on  the  16th.  It  was  submitted,  that  although  there  wa 
days'  notice  before  the  16th,  yet  being  more  than  ten  days'  notio 
to  the  day  the  rule  was  moved  for,  that  there  had  been  a  sufficiei 
ance  with  the  rule  of  H,  T.,  2  W.  4, 1.  90  (a),  and  that  therefor 
might  be  absolute  in  the  first  instance. 

Williams,  J. — That  is  not  sufficient  notice  under  (hemleof  Coi 
rule  must  therefore  be  nin  only. 

Rule  nm  gran 

(fl)  1  Dowl.  P.  C.  195.  Wol.  &  Hodges,   53:  6  Do 

{b)  See  Ralph    v.   Jacobs,  1  Will.      279. 


Ogle's  Bail. 


1.  8efM», 
tlMt  a  bail- 
piece  headed 
'*iiitlieQii«eii'« 
Benth^*  com- 
nencing, 

"  town  and 
eonnty  of  Ainv- 

T^ne,  to  wit," 
and  stating 
the  arrest  to 
have  been  on 
aeapuu,  is  bad, 
the  action 
baTing  been 
commenced  in 
the  inferior 
Court. 

2.  Semhle, 
that  it  is  not 
too  late  on  np. 
posing  bail, 
to  maxe  ob- 
jections to 
the  bail-piece. 


'T^HIS  was  a  case  of  country  bail.     The  action  was  commeno 

Court  of  the  borough  of  Netocastle-upon'Tjfne,  and  was  rem< 

this  Court  by  eerUoran.      The  bail-piece  was  headed,  ''In  the 

Beneh,^^    It  then  began,  ''  Town  and  county  of  NiwcoMiie^poH' 

war 

W,  H.  Watson  opposed  the  bail — ^There  is  an  objection  to  the  1 
because  it  states  the  arrest  to  have  been  on  a  capias,  whereas  the 
been  removed  into  this  Court  by  certiorari,  the  arrest  having  taker 
the  inferior  Court.     It  ought  to  be  stated  that  it  was  bail  on  eeri 
that  the  capias  was  in  the  Court  below. 

BylcB,  contrd. — The  ordinary  method  of  proceeding  in  an  infedoi 
by  capias,  and  it  will  therefore  be  presumed  that  it  was  by  capi 
instance.  If  it  had  been  stated  to  be  bail  on  certiorari,  it  would 
peared  to  have  been  bail  given  on  the  certiorari,  when  the  cause  was 
Besides,  the  words  "  Town  and  county  of  Netocastle-upon-Tyne,  tc 
the  bail- piece,  shew  it  to  have  been  an  action  in  that  Court. — [Willi 
The  difficulty  is  this  ;  bail  is  being  given  in  this  Court,  but  it  aj 
the  bail-piece,  that  bail  is  being  given  in  the  Court  below.] — The 
"  In  the  Qiieen's  Bench,'^  shews  it  to  be  in  this  Court. — [  Willian 
appears  that  the  action  was  in  the  Court  below,  and  it  does  not  app< 
face  of  the  bail-piece,  that  it  is  now  removed  into  this  Court.] — The 
to  the  bail-piece  is  now  too  late.  Notice  of  bail  was  given,  then  < 
were  put  in,  and  notice  of  justification  has  been  given  ;  and  after 
steps,  it  is  too  late  to  make  this  objection  to  the  bail-piece. — [  WilU^ 
The  plaintiff'had  no  opportunity  before.] — The  plaintifiT,  on  notice  of 
should  have  obtained  a  summons  to  set  it  aside. 

Williams,  J. — ^I  do  not  see  why  the  plaintifiT  may  not  now  iw 
objection  to  the  bail-piece.    It  will  be  belter,  however,  to  slate  • 
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lectbm  to  the  bail  themselves,  as  that  may  be  an  answer  to  thd      Bmlj^wri. 

Ogle's 
affidavit  was  then  produced  that  one  of  the  bail,  was  bail  in  another         Bail. 
and  that  he  was  also  indemnified  by  the  defendant's  attorney,  and  time 
ven  to  answer  this  affidavit,  and  also  to  amend  the  bail-piece. 

Rule  accordingly* 


OlBBIN  V.   RaNDON. 

S  was  an  action  of  covenant  on  an  apprentice  deed  against  the  master,  A  judge  may 
or  not  properly  instructing  the  apprentice  in  the  business  of  a  coach-  ^uJe^was 

On  the  trial,  at  the  Sittings  in  this  Term,  before  WiUiams,  J.,  after  proper  tobe 
img  one  witness,  the  plaintiff  agreed  to  take  20i.  damages,  and  a  ver-  Print,  bo  as  to 
IS  accordingly  given  for  that  amount.  fo8teblin| 

taxed  on  the 

p,  afterwards  applied  for  a  certificate  that  the  cause  was  proper  to  be  though  only  ' 
t  At>i  Frius,  and  not  before  the  sheriff  under  the  Statute  3  &  4  ^.  4,   one  witnew 

_  ,  _    .  1  3«  1  ^M  examined 

B.  1 7,  in  order  to  prevent  the  costs  being  taxed  according  to  the  re-  when  the  par- 
scale,  given  in  the  directions  to  the  taxing  officers  in  H.TW.  A  (a).—  ^^^^S. 
Qtended,  on  the  authority  of  Broggref  v.  Hawke  (6),  that  there  was 
to  grant  the  certificate ;  and  that  it  was  a  case  in  which,  under  the  cir- 
loces,  it  ought  to  be  granted. 

r.  Riehardi,  eonird,  submitted  that  Williams^  J.,  had  no  power  to  grant 
he  whole  cause  had  not  been  heard  before  him,  the  parties  having  come 
urangement. 

LLIAMS,  J. — I  think  that  this  a  case  where  I  have  clearly  the  power  to 
the  certificate ;  and  that  under  the  circumstances,  I  ought  to  do  it. 

Certificate  granted. 

2  Dowl.  P.  C.  485.  {h)  3  Bing.  N.  R.  880. 


Ingram  v.  Baldwin. 

7.  JONES  shewed  cause  against  a  rule  to  set  aside  an  interlocutory  An  application 

judgment  for  irregularity,  in  an  action  on  a  bill  of  exchange.     The  decislon'of  a* 

mtion  was  filed  on  the  29th  of  March^  notice  of  it  was  given  on  the  30th,  judge  at  cham- 

n  the  31st,  the  defendant  was  ruled  to  plead.     On  the  7th  of  Aprils  the  tlon,  as  to 

tiff  signed  judgment  for  want  of  a  plea,  which  was  one  day  too  soon.    On  ***^*2£liS****foi 

>tb,  a  summons  before  a  judge  at  chambers  was  obtained  for  setting  aside  irregularitr, 

judgment  for  the  irregularity,  which  was  dismissed  on  the  10th.    On  the  Sirf  d^y  of 

I,  bong  the  first  day  of  term,  the  plaintiff  obtained  a  rule  to  compute,  the  followinc 

the  20th  this  rule  was  obtained.     It  was  submitted,  that  this  rule  a^^^mUble 

BC  to  set  aside  proceedings  for  irregularity,  was  not  moved  for  within  a  tun«* 
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M^vi     rawniie  tiiBe^u  required  br  the  rale «f  A  7^  S  IT.  4,  LS(«);adtliit 
IscftAS       '^  <»a^i  isKiTM/Ter  to  isATe  been  moied  for  befivt  X^  flaflbC  took  m  Hepk 
j_'^^^       tLe  cwtte,  bj  obtajniog  m  rule  to  compote. 

ArtkUfid^  ecmtrm,  vas  stopped  bj  tbe  Conrt. 

Willi A1H,  J. — ^I  cannot  mt  that  the  ddieDdant  liai  bri  ■  iHiliij  lij  iiit 
applying  here  UDtil  the  third  daj  of  the  Tena.  Tht  twAt  Bott  thsdoRli 
abftc4ute. 

Rale  dhsolole  (!> 

m)  1  Dowl.  P.  C.  Ig7.  P.  C  276;   1  Xer.  fc  P«t.  227;  nl' 

<b)  lo  FMrel/   T.  /V/re.  2   Har.  It       JT^^v  t.  Grmd^  Wifl.  W«L  &  DM 

WuL  379 ;  5  Ad.  k  El.  818;  5  DowL      37a  ^ 


Doe,  dem.  Cox  v.  Browx. 

It  ■iiguiuify     ^IflS  waf  an  action  of  ejectment  bj  m  mortgagee,  and  m  nde  misi  had  bed 
2JJ|^^*  obtained  under  the  Statute  7  G.  2,  c  20,  s.  1,  calling  on  the  kssoroflU 

plaintiflf  to  shew  cause  why,  on  payment  of  the  prindpai  and  interest  due 


mtuthnSiht     ^^  mortgage,  the  proceedings  in  the  action  should  nol  be  stayed.    The  aSdii 
H«">?*^m««>  on  the  part  of  the  defendant  stated  that  he  had  caused  theusoal  appeiiaMl| 
to  a  rale  oodcr  to  be  entered,  but  did  not  state  that  he  had  signed  the  consent  nde. 

Clw»  Statute 

if  it  i§  tvora  Wightman  shewed  cause. — It  is  necessary  that  the  puiy  should 

tcradtbeuffiial    defendant  in  the  ejectment,  before  he  is  entitled  to  have  thb  nde  niider 
api^ttaraiict.        Statute  7  G.  2,  c  20,  s.  1 .    That  was  decided  in  the  case  of  Xlae,  d.  Jhni\ 
Clifton  (a).    It  does  not  appear  on  these  affidavits,  that  this  pnriy  has 
the  defendant,  as  it  is  not  sworn  that  he  has  entered  into  the  consent 
and  until  that  is  done,  Richard  Roe  still  continues  the  defendant.    By 
late  rule.  //.  7!,  1   Vie.(b\  it  is  also  necessary  that  the  consent  ruleshoiiUI 
delivered  to  the  attorney  of  lessor  of  the  plaintiff  in  the  same  way  that 
are,  and  until  that  is  done  the  mortgagee  cannot  know  whc  is  the  lesl 
fendant. 

W,  H.  Watson,  eontrd. — The  practice  is.  to  sign  the  consent  rule,  and 
to  enter  the  appearance;  and  as  it  is  sworn  that  the  appearance  has  heen 
tered,  the  defendant  must  necessarily  have  taken  the  prior  step  of  signing  tU 
consent  rule.     They  are  in  faci,  one  and  the  san»e  thing  in  practice. 

Williams,  J.  (after  conferring  with  Master  Bunce), — The  Master  infoiai 
me,  that  signing  the  consent  rule  and  entering  the  appearance,  are  as  netril 
possible  simultaneous  acts,  and  are  generally  done  at  the  same  time.  No' 
when  I  find  an  allegation  on  the  part  *^f  the  applicant,  that  the  usual  •pJ.ei^ 
^nce  has  been  entered,  and  there  is  no  affidavit  denymg  it,  I  must  assonl 
that  all  proper  steps  prior  to  it  have  been  taken,  and  which  usually  are  tikdl 
at  the  same  time.     I  cannot  therefore  allow  this  objection  to  prevail 

Rule  abfiolate. 

(a)  2  Har.  &  Wol.  285 ;  4  Ad.  &  £1.  814.      (h)  Ante,  144 
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Ball  v.  Ball.  Baacmrt, 


V  FIERI  facias  having  issued  to  the  sheriff  o^  Devon,  to  levy  upwards  of  The  Court 

800/.,  he  seised  some  goods  and  a  vessel  on  the  5th  of  April.     On  the  a'gheriffT^*'^* 

llh,  a  notice  was  g^ven  to  the  sheriflT  by  a  person  on  the  behalf  of  the  de-  beasprrmpt 

Ddant*s  creditors  generally,  that  he  had  cominitted  an  act  of  bankruptcy,  t?on"foirthir** 

id  that  a  y?/7/ was  about  to  be  issued.     On  the  12th,  another  notice  was  enlargement 

ven  by  a  person  as  the  petitioning  creditor,  requiring  the  sheriff  not  to  pay  for  returning 

rer  the  proceeds  of  the  goods,  except  to  the  assignee  to  be  chosen  under  a  *^//^on  *l»« 

it  which  was  about  to  issue.     On  the  16th,  a  claim  was  made  by  HurrelL  ral  claimB  har- 

ating  that  he  was  assignee  of  sixteen  sixty-fourths  of  the  vessel.     Some  loathe  g^iSdt* 

ititless  negotiations  then  took  place,  as  to  getting  an  indemnity,  either  from  feixed.  as  it 

ie  plaintiff  or  from  Hurrell,  which  terminated  on  the  21st ;  and  on  the  same  should  be  when 

ly,  the  sheriff  had  notice  given  him  to  return  the /./a.  on  the  29th.     On  the  JfP^/Jj"f  ^^^" 

ith,  the  sheriff  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  der  Act. 
le  sheriff  should  not  have  the  time  for  returning  the  fi.  fa.  enlarged,  until 
«  first  day  of  next  Term.     On  the  3d  of  May,  the  usual  rule  was  obtained 
nder  the  Interpleader  Act,  calling  on  Ilurrellj  and  the  execution-creditor,  to 
xne  io  and  state  the  nature  of  their  claims,     ^ofiat  had  as  yet  issued  (a). 

BuUj  on  the  8th  of  May,  shewed  cause  against  the  rule  to  enlarge  the  time 
IT  returning  the  fi,  fa. — This  rule  is  sought  for  as  a  preparatory  step  to  ob- 
tkung  a  rule  directing  an  issue  under  the  Interpleader  Act,  1  &  2  IV.  4,  c.  58, 

6,  and  it  is  submitted,  that  the  same  rule,  as  to  the  sheriff  making  prompt 
[(plication  to  tlie  G)urt,  that  has  been  applied  to  motions  under  that  Act, 
nst  be  applied  to  the  present  case.  In  the  cases  of  Cook  v.  Allen  (A),  and 
Ud^tway  y,  Fisher  (e),  a  delay  of  nine  and  of  eight  days,  was  held  to  be  a 
ir  to  the  sheriff  obtaining  relief  from  the  Court.  Here  the  delay  has  been 
tiH  greater.  At  any  rate,  the  Court  will  only  grant  the  rule  on  payment  of 
oit»,  BeaU  y.  Overton  (d). 

Crowder^  ctmird, — The  rule  which  is  acted  on  in  granting  relief  to  she- 
tft  under  the  Interpleader  Act,  is  not  applicable  to  this  sort  of  motion ;  but 
if  it  is,  this  is  not  a  case  within  that  rule.  The  special  circumstances  of 
ase,  which  are  set  out  on  the  affidavit,  sufficiently  account  for  the  delay 
lit  there  has  been  (e).  The  Court  will  not  impose  the  terms  of  payment  of 
30tt  CD  granting  the  rule,  as  it  is  a  fair  and  reasonable  request  which  the 
bintiff  ought  not  to  have  opposed. 

Williams,  J. — It  seems  to  me  that  I  must  consider  this  case  as  if  the 
iterpleader  Act  had  never  passed.  Applications  of  this  kind  by  the  sheriff, 
hen  placed  in  circumstances  of  difficulty,  were  always  attended  to  and 
voted  OD  reasonable  grounds.  How  far  the  delay  that  there  has  been,  will  pre^ 

r«)  See  Kirk  v.  Clarky  4  Dowl.  P.  C.  (d)  Mur.  &  Hurl.  172;  5  DowL  P. 

3.  C.  599. 

(b)  2  Dowl.  P.  C.  11.  (e)  See  Toulmin  v.  Edwards,  Will, 

(r^l  Har.  &  Wol.  189;  3  Dowl.  P.  Wol.  &  Dav.  579. 
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vent  the  sheriff  obtaining  relief  under  the  Interpleader  Act,  is  a  question  whid 
will  be  decided  when  the  Interpleader  rule  comes  on  to  be  argued.  At  |N^ 
sent,  the  sheriff  has  shewn  that  he  is  disturbed  by  claims  of  a  greater  or  len 
degree  of  authenticity,  and  that  there  is  reasonable  ground  for  granting  the 
application.  I  shall  not  grant  the  plaintiff  his  costs,  as  he  ought  not  to  ban 
opposed  the  rule. 

Rule  absolute. 


Sepwtterulet 
mutt  be  ob- 
tained for 
judgment  as 
m  case  of  a 
nonsuit,  and 
for  moncnr 
depotiteain 
lieu  of  bail 
to  be  paid  out 
of  Court. 


Rule  mn 
granted  for  the 
service  ot  the 
demand  of  pos- 
•eesion  left  oa 
the  premises, 
to  be  deemed 
good,  in  order 
to  obtain  the 
usual  landlord'a 
rule  under  the 
6tatia4,c. 
87,  where  the 
tenant  was 
living  in 
America, 


Taylor  t;.  Pitcher. 

T    ADDISON'  moved  for  judgment  as  in  case  of  a  Donsuit,  and  askudl»  ctf 
the  same  rule,  to  have  money,  which  had  been  deposited  in  liea  oClti, 
paid  out  of  Court  to  the  defendant. 

Williams,  J. — The  latter  part  of  the  motion  must  be  the  subject  of  i 
separate  rule. 

Rule  acoordlqglj. 


Doe,  dem.  Selgood  v.  Roe. 

/ARMSTRONG  moved  for  the  usual  landlord's  rule,  under  the  SutQUt 
G,  4,  c.  87,  s.  1,  calling  on  the  tenant  to  enter  into  recognizancei  ll 
pay  the  costs  of  this  ejectment  The  tenant  had  absconded,  and  was  gomil 
Amerieay  and  his  wife  still  retained  possession  of  the  premises,  and  refoNl 
to  give  them  up.  Service  of  the  demand  of  possession  had  been  eflecled  rf^ 
the  premises,  by  putting  it  under  the  door,  the  wife  who  was  within  hanvf  j 
refused  to  open  the  door  and  take  it.  The  question  was,  whether  this  wti^ 
sufficient  service  under  the  Statute  1  G.  4,  c.  87,  s.  1,  which  required  a  ifl 
▼ice  of  the  demand  at  the  **  dwelling  house,  or  usual  place  of  abode,"  of  thi 
tenant ;  and  the  officer  of  the  Court  doubted  whether  it  could  be  so  coa* 
sidered,  when  the  tenant  was  living  in  America,  j 

Williams,  J. — You  may  tike  a  rule  to  shew  cause  why  the  service  of  tfci 
demand  of  possession  which  has  been  led,  should  not  be   deemed  gool 

service. 

Rule  nt#i  granted. 


Doe,  dem.  Ward  v.  Roe. 


T  ADDISON  moved  for  judgment  against  the  casual  ejector.    TTiejii* 
davit  stated  a  service  on  the  tenant  in  possession,  but  that  when  d* 


On  a  motion 
for  judgment 
agauat  the 

where  tiie  tenant  had  refuaed  to  hear  the  explanation  of  the  declaration  when  tenrioe  waa 
•ib^ed,  the  affidavit  should  lUte  particularly  what  took  place. 
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mt  **  attempted  to  explain'^  the  declaration  to  the  tenant,  "  he  refused     BaflCWf. 
«r  him.'' 

.LiAMS,  J. — ^It  ought  to  be  stated  more  particularly  what  took  place  on 
:asion. 

Iddisan,  on  a  subsequent  day,  renewed  the  application  on  an  affidavit 
stated,  that  when  the  deponent  was  about  to  explain  the  declaration  to 
lant  at  the  door  of  his  house,  he  said  that  he  did  not  wish  to  hear  any 
ibout  it,  and  that  the  deponent  had  better  see  his  attorney.  It  also 
that  the  tenant  then  shut  the  door  so  that  the  deponent  could  not 
1  it,  but  that  it  was  left  with  him. 

LLiAMS,  J. — I  do  not  like  a  general  expression  of  **  attempted  to  explain,^' 
think  the  affidavit  is  now  sufficient. 

Rule  absolute. 


Doe,  dem.  Mittins  v.  Roe. 

TT  moved  for  judgment  against  the  casual  ejector.     Service  had  been  An  acknow 
efiected  on  the  daughter  of  the  tenant  in  possession  some  days  before  - tl^^^ced 
jrm,  and  before  the  Term  commenced,  a  letter  was  received  by  the  attor-  »  declaration 
'  the  lessor  of  the  plaintiff,  dated  on  the  12th  of  April,  from  the  attor-  rece^ved"^ 
'  the  tenant,  acknowledging  the  receipt  of  the  declaration  and  notice,  ^^^^l^i^^^ 
ise  of  Doe,  d.  Buttram  v.  Roe  (a),  was  referred  to.  of  the  plaintiff 

before  the 

LLIAMS,  J.— That  is  sufficient.  letter'from 

Rule  granted.        the  attorney 
**  of  the  tenant, 

is  sufficient 
to  grant  a  rule  for  judgment. 

(a)  1  Will.  WoL  &  Dav.  69. 


Doe,  dem.  Berger  v.  Docker. 


LCOMB  shewed  cause  against  a  rule  for  judgment  as  in  case  of  a  Judgment  as 

nonsuit  obtained  by  Newman,  and  contended  that  the  Statute  14  G.  ^^u  may 

7,  under  which  judgment  as  in  case  of  a  nonsuit  might  be  obtained,  did  ^®  obuined 

tend  to  an  action  of  ejectment.  of  ^ectmnt. 

BRIDGB,  J. — In  point  of  practice,  it  has  always  been  held  to  extend  to 
(  of  ejectment.  The  plaintiff  must  give  a  peremptory  undertaking,  or 
le  will  be  made  absolute. 

The  rule  was  then  discharged  on  a  peremptory  undertaking. 
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Bail  Omrt. 


The  Court  will 
allow  execu- 
tion to  be 
issued  under 
the  Stat.  19  G. 
3,  c.  70,  8.  4, 
on  a  Terified 
copy  of  the 
judsment  in 
an  inferior 
Court,  if  the 
original  judg- 
ment has  been 
accidentally 
destroyed  Dj 
lire. 


Cheesewrioht  v.  Franks. 

QI.URNEY  applied  under  the  Statute  19  G.  3,  c.  70,  s.  4,  to  remoTei 
judgment  out  of  the  Lord  Mayor's  Court  of  the  city  of  Lomdmi,  m 
order  to  issue  execution  thereon,  the  defendant  having  removed  himself  ui 
his  goods  out  of  the  jurisdiction  of  the  Court.  The  motion  was  madeooi 
verified  copv  of  the  judgment,  which  was  annexed  to  the  affidavit,  the  onginl 
judgment  itself  having  been  destroyed  by  the  late  fire  at  the  RoycJ  ExekoMjii, 
and  it  was  submitted,  that  under  the  circumstances,  that  copy  was  suffidot 
to  entitle  the  plaintiff  to  issue  execution  thereon. 


Williams,  J.,  granted  the  application. 


Rule  granted. 


April  25. 

1.  Eridence 
of  the  enjoy- 
ment of  a  right 
of  pasture  for 
twenty-eight 
years,  is  not 
sufficient  for 

a  j'lry  to  pre* 
Bume*  an  enjoy- 
ment for  thirty 
years,  as  sUted 
in  a  plea 
founded  on 
the  first  section 
of  thePre« 
scription  Act, 
2&3W.4, 
c.  7L 

2.  Such  evi- 
dence cannot 
be  taken  to 
be  proof  of  a 
plea  of  the  en- 
joyment of  a 
right  for  twenty 
years  to  put 
and  turn  cattle 
on  the  land, 
under  the  se- 
cond section ; 
such  a  right, 

if  ^oodat  all, 
being  an  eai>e- 
ment,  and  oi 
a  totally  dif- 
ferent nature 
from  the  right 
of  iMLsture, 
which  is  a 
profit  djM-ouire. 


Appleyard  v.  Bayley. 

1?  EPLEVIN  for  taking  cattle  of  the  plaintiff,  in  a  close  called  Lower  Ing/m 
the  township  of  TTiornton,  in  the  parish  of  Bradford,  in  the  county  rf 
Kork.  Avowry,  that  the  close  was  the  soil  and  freehold  of  the  defendanl^ 
and  that  the  cattle  were  taken  therein  damage  feasant.  PleaM : — Eirti,  (W 
the  plaintiff  was  occupier  of  a  messuage,  &c.,  and  in  right  thereof,  had  fir 
thirty  years  before  the  time  when,  &c.,  and  before  the  commencement  of  tli^ 
suit,  enjoyed  a  right  of  pasture  in  a  close  called  Toad  Holes  Lane^  that 
the  place  where,  &c.,  was  contiguous  to  that  lane,  and  that  the  defendant  aal . 
others,  owners,  &c.  of  the  place  where,  &c.,  have  immemorially  repaired  tlia 
'division  fences,  and  that  on  the  occasion  in  question  they  were  out  of  repaifi 
whereby  the  cattle  entered,  &c.,  concluding  de  injuria.  Second,  similar  to  thi 
first,  but  claiming  for  twenty  years  a  ri^ht  to  put  and  turn  on  the  cattie. 
Third,  similar  to  the  second,  but  laying  forty  years  as  the  time.  ReplieatioMlQ 
each  of  the  pleas  denying  the  plaintiff's  right  modo  et  forma,  on  which  issiMl 
were  joined. 

At  the  trial  before  Pattenon,  J.,  at  the  last  York  Assizes,  the  evidentt 
given  in  support  of  all  the  pleas  was,  that  the  plaintiff  had  been  for  rather 
more  than  thirty  years  before  the  action  was  commenced,  in  the  constant  habit 
of  depasturing  the  lane  with  his  cattle ;  but  upon  cross-examination  of  liil 
witnesses,  it  appeared  that  previous  to,  and  during  the  year  1809,  there  wai 
a  "  stang^'  or  rail  placed  across  the  lane,  which  excluded  the  cattle  from  pass- 
ing into  the  upper  part  of  it.  There  was  no  evidence  to  shew  whether  or  not 
this  stang  was  adversely  erected  or  not.  On  the  part  of  the  plaintiff  it  was 
contended,  that  it  lay  on  the  defendant  to  shew  that  it  was  adversely  erected. 
The  learned  judge,  however,  held  that  it  lay  upon  the  plaintiff  to  shew  that 
the  obstruction  was  not  adverse.  In  summing  up  the  case,  he  told  the  jury, 
that  in  his  opinion  the  first  plea  was  not  proved,  inasmuch  as  only  iweoty* 
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i:ht  yeare  uninterrupted  enjoyment  had  been  proved,  and  that  as  to  the  se     Q»een*s  7?<mc*. 
ond  and  third,  the  evidence  offered  did  not  support  them  at  all,  inasmuch  as 
te  considered  the  right  to ''put  and  turn  on^'  cattle  was  an  easement,  whereas 
he  evidence  tended  to  prove  the  existence  of  a  right  to  a  profit  d  prendre, 
nd  not  of  an  easement.     A  verdict  was  then  given  for  the  defendant. 


Appleyard 

r. 
Batley. 


R.  Alexander^  now  moved  for  a  new  trial  on  the  ground  of  misdirection. — 
i  may  be  admitted  that  these  pleas  would  have  been  bad  on  demurrer,  but  as 
Mue  was  taken  upon  them,  the  plaintiff,  upon  the  facts  proved,  was  entitled 
o  the  verdict.  The  act  2  &  3  W.  4,  c.  71.  s.  1,  substitutes  the  term  of  thirty 
rears  in  place  of  the  ancient  time  "  whereof  the  memory  of  man  runneth  not 
to  the  contrary."  In  doing  so,  it  does  not  require  that  an  absolute  uninter- 
rupted enjoyment  for  the  full  period  of  thirty  years  should  be  strictly  proved, 
iny  more  than  formerly  the  enjoyment  for  the  longer  period  of  time  need  ha\e 
been  strictly  proved.  Sufficient  is  done,  if  an  enjoyment  is  proved  to  have 
existed  for  a  considerable  period ;  and  the  jury  now,  as  formerly,  may  Ik?  left 
to  presume  that  the  enjoyment  has  existed  for  the  whole  period  mentioned  in 
the  pleadings.  Such  evidence  was  offered  in  this  case.  The  third  plea  is  not 
iiiMSted  upon,  but  as  to  the  second,  it  is  contended,  that  though  the  evidence 
given  tended  to  prove  a  greater  right  enjoyed  than  that  claimed  in  the  plea, 
yet  that  such  evidence  was  available  in  support  of  it.  The  second  plea  claims 
«o  easement  under  the  second  section  of  the  Act,  which  may  be  supported  by 
♦.he  proof  given  of  a  greater  right.  A  party  may  prescribe  for  less  than  he  is 
totitled  to  claim,  The  Bailiffs,  ^-c,  of  Tewkesbury  v.  Bricknell  («),  Bush- 
wood  V.  Pond  (A).  So  in  Phillips  on  Evidence  (c),  it  is  laid  down  that  proof 
af  amore  ample  right  will  support  a  claim  for  a  more  limited  one. — [Coleridge, 
Jj^i  this  a  question  of  a  greater  or  a  less  right  ?  It  seems  to  me.  rather  a 
qjoestioD  whether  it  is  the  same  or  a  different  one.] — The  right  to  the  ease- 
it  would  be  included  in  the  right  to  the  profit  d  prendre. 


Lord  Denman,  C.  J. — This  question  arises  upon  two  very  Iwd  pleas.  As 
to  the  first,  it  need  only  be  said  that  no  sufficient  proof,  as  recjuired  under  the 
irtt  section  of  2  &  3  fF.  4,  c.  71,  was  adduced  in  supfx)rt  of  it.  As  to  the  se- 
cond, the  right  claimed  by  it  was  not  of  a  very  intelligible  nature ;  we  need 
not  now  discuss  the  legality  of  it,  but  if  it  meant  any  thing,  it  meant  to  set 
vp  a  title  to  an  easement,  a  right  less  in  extent  and  different  in  character 
fcn  that  which  the  evidence  tended  to  establish.  The  cattle,  it  appeared, 
were  turned  on  for  the  purpose  of  pasture  only  ;  it  is  true  that  the  exercise  of 
the  right  to  pasture  had  been  enjoyed  without  interruption  for  twenty-eight 
ycvt,  but  the  proof  of  a  right  to  pasture,  which  is  a  profit  d  prendre^  cannot 
be  applied  in  support  of  the  second  plea,  which  claims  an  easement.  I  think, 
therefore,  that  none  of  the  pleas  were  supported,  and  accordingly  no  rule  can 
be  granted. 

LiTTLBDALB,  J. — With  regard  to  the  first  plea,  it  is  quite  clear  that  no 
tnfficient  proof  under  the  existing  Statute  was  offered.  Had  this  case 
oeearred  previous  to  that  Act,  it  would  have  been  necessary,  in  support  oC 
the  first  olea,  to  have  shewn  the  existence  of  immemorial  usage;  and  haden- 


(m)  1  Taunt.  142. 
(i)  Cro.  EliL  722. 


(c)  Part  3,  ch.  1,  8. 3,  p.  857,  8th  cd. 
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Qiufn*»  Bendu    lovment  been  proved  for  a  period  of  twenty-eight  years,  that  would  have 
Appletard     ^^^^  sufficient  for  the  jury  to  presume  the  existence  of  the  right.     The  Act 
"•  of  parliament  has  done  away  with  the  necessity  to  prove  immemorial  usage, 

and  in  place  of  it  has  substituted  a  period  of  thirty  years.  But  it  is  clear 
that  the  enjoyment  for  the  period  so  limited,  must  now,  under  the  Act,  be  prored 
uninterruptedly  to  the  full  extent.  In  this  case,  evidence  was  given  of  enjoy- 
ment for  the  period  of  twenty-eight  years  only ;  the  first  plea,  therefore,  was 
not  proved.  As  to  the  third,  no  question  arises.  The  second  plea  claiini 
only  an  easement  for  the  space  of  twenty  years,  to  put  on  cattle  without  sty* 
ing  for  what  purpose.  No  doubt  the  plea  must  have  been  held  to  be  bad  if  it 
had  been  demurred  to.  But  the  question  now  is,  as  to  what  it  was  necessary  to 
prove  in  support  of  it.  It  is  clear  that  some  definite  evidence  ought  to  ha?e 
been  given  of  the  enjoyment  of  some  particular  easement  for  the  period  of 
twenty  years  ;  such  as  turning  the  cattle  on  to  go  elsewhere,  or  of  harnen* 
ing  them  to  a  coach  there,  &c.  But  no  evidence  of  this  nature  was  gifeo. 
The  cattle  were  proved  to  have  been  put  on  for  the  purpose  of  enjoying  the 
right  of  common;  and  proof  of  the  enjoyment  of  that  right,  affords  no  evH 
dence  in  support  of  the  claim  to  enjoy  one  of  another  nature. 

Coleridge,  J. — With  respect  to  the  first  plea,  some  evidence  was  givei 
of  enjoyment  before  thirty  years  previous  to  the  action  being  brought;^ 
then  an  exclusion  was  proved  during  two  years,  and  a  subsequent  unintei^ 
rupted  enjoyment  for  twenty-eight  years ;  the  question  is,  whether  that 
sufficient.  That  depends  upon  the  construction  of  the  fourth  and  sixth 
tions,  as  well  as  the  first ;  and  from  them  it  is  clear,  that  the  enjoyment  must 
be  proved  to  have  been  during  the  period  of  time  next  before  the  actioa 
brought,  and  must  have  been  one  unbroken  period  of  time.  By  the  Act, 
necessity  to  prove  immemorial  usage  is  taken  away,  and  thirty  years  on/jr 
substituted  in  the  place  of  it.  The  legislature  may,  therefore,  well  be  s 
posed  to  have  said,  "  you  shall  now  prove  the  existence  of  the  right  duri 
the  whole  of  these  thirty  years,  and  nothing  shall  be  inferred."  In  thiscai 
that  was  not  done,  and  the  interruption  of  the  two  years  destroys  ail 
twenty-eight  years  enjoyment. 

As  to  the  second  plea,  the  point  in  my  opinion  is  equally  clear.    That 
is  founded  on  the  second  section  of  the  Act,  which  makes  a  distinction  bet 
the  time  necessary  to  establish  an  easement  and  a  profit  li  prendre  ;  and 
seems  to  shew  that  the  Act  considers  them  in  other  respects  distinct, 
here  all  the  evidence  given,  applied  to  a  right  of  pasture  under  the  first 
tion,  and  therefore  could  not  be  considered  as  supporting  the  plea  under 
second  section.     It  has  been  contended,  that  a  claim  of  a  lesser  right  is 
by  evidence  of  the  enjoyment  of  a  greater,  and  that  is  perfectly  true,  one 
included  within  the  other.     But  the  observation  does  not  apply  to 
which  are  distinct  in  their  nature. 

Patteson,  J. — The  Act  has,  in  truth,  kept  up  the  distinction  which  existeA. 
at  common  law  between  easements  and  profits  d  prendre.  It  never  was  hett 
at  common  law%  that  a  right  to  one  could  be  proved  by  evidence  of  theenjof— 

merit  of  the  other. 

Rule  refused. 
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0.  The  Inhabitants  of  St.  John  in  Bedwardine.  Q««m'«  Benek. 

May  2. 

nst  an  order  of  two  justices  for  the  removal  of  TJunnas  Bryan,  A  settlement 
id  seven  children,  from  the  parish  of  Uptoti'upon^Sevem  to  ^u^^Jo 
John  in  Bedu^rdine,  both  n  the  county  of  Worcester ;  the  occupies  «nd 
ned,  subject  to  the  opinion  of  this  CJourt  on  the  following  ^Jr  a  tenement 
»er,  Thomas  Bryan,  being  legally  settled  in  the  parish  of  St,  J"  *-^*"°8  •* 
dine,  did,  at  Michaelmas,  1 829,  take  a  house  and  building,  the  landlord  ' 
orchard,  in  Upton-upon-Severn,  for  a  year,  of  one  Edward  Jf^fn  f^xM 
ounds,  the  landlord  agreeing  to  discharge  all  taxes  and  pay-  and  payments, 
iriod.     Previously  to  entering  into  this  arrangement,  Perrins  landford  is 
•remises  to  the  pauper  for  nine  pounds,  the  latter  satisfying  thereby  obliged 
yments,  but  the  tenant  preferred  to  take  it  at  10/.  upon  the  for  tiihet. 
ted.     The  premises  were  occupied  for  a  year  under   that 
urn  of  10/.  paid  to  the  landlord  in  respect  of  them.     Under 
nents,  the  landlord  satisfied  a  claim  for  tithes,  becoming  due 
the  year,  to  the  amount  of  6«.     If  the  Court  shall  be  of 
der  the  above  circumstances,  the  pauper  Bryan  obtained  a 
i  parish  of  Upton-upon-Severn,  then  the  order  of  removal  is 
[)ut  if  the  Court  shall  be  of  the  contrary  opinion,  such  order 
d. 

support  of  the  order  of  sessions. — It  is  true  that  a  settlement 
y  i^nting  a  tenement  at  10/.  only,  although  the  rates,  taxes, 
laid  by  the  landlord,  Rex  v.  Framlingham  (a),  Rex  v.  St. 
I  {h)^  Rex  V.  Thurmaston  (c).  But  the  present  case  stands 
t  footing;  the  rates,  taxes,  and  levies,  mentioned  in  those 
jcted  with  the  land  only ;  tithes,  on  the  contrary,  are  levied 
e  of  personal  industry.  Great  inequality  in  the  real  value  of 
I  will  confer  a  settlement  will  be  introduced,  if  it  is  held  that 
rained  a  settlement,  for  the  same  landlord,  in  the  same  parish 
'  a  very  different  amount  of  tithe  for  each  of  many  tenements 
10/.  a  year,  as  the  tithe  will  vary  according  to  the  different 
xh  tenant. 

der,  conlrd. — This  case  is  not  to  be  distinguished  from  Rex 
which  was  very  fully  discussed  and  considered.  Rates,  as 
e  derived  from  personal  industry,  for  if  land  is  uncultivated, 
able  for  it.  The  criterion  which  the  different  Statutes  have 
e  amount  which  the  tenant  pays,  not  the  net  amount  which 
eivcd  by  the  landlord. 

h — I  think  that  a  settlement  was  gained.  There  is  no  reason 
Id  not  be  considered  in  this  respect,  to  stand  upon  the  same 
and  taxes. 

748.  (c)  1  B.  &  Ad.  731. 
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Queen*i  Pendi.       Patteson,  J. — It  is  impossible  to  distinguish  the  present  from  th 
The  QuEEw     ^^  ^'  Thurmaston,     The  later  Acts  (rf),  have  not  required  the  vali 
tenements  to  be  ascertained ;  they  mention  the  rent  only,  and  in  t 
10/.  rent  was  paid.     Suppose  the  land  to  have  been  tithe  free,  ther 


The  Inhabit- 
ants of  St. 

^°i'!-l!til^°"   "^  doubt  but  that  the  sum  paid  by  the  tenant  would  have  been  entir 

WARDINE* 


Coleridge,  J. — I  am  of  the  same  opinion.  I  should  be  extremely 
ing  to  introduce  any  nice  distinction,  especially  as  the  question  \\ 
settlement  law. 

Order  of  sessions  qu< 
[d)  53  Geo.  3,  c.  50;  6  Geo.  4,  c.  57,  &  1  ^.  4,  c.  18. 


Apra  30. 


The  Queen  v.  Thomas. 


|5J!IR  /.  CAMPBELL,  A.  G.,  had  obtained  a  rule  nisi  calling  upon 
TTiomas  to  shew  cause  why  an  information  in  the  nature  of  a  quo  u 
should  not  be  exhibited  against  him,  to  shew  by  what  authority  he  cla 
be  town-clerk  and  clerk  of  the  peace  for  the  borough  of  Tewkesbury^ 
grounds  : — -first  that  he  had  not  been  duly  elected  to  those  offices,  or  ( 
them ;  second,  that  T.  J.  Sandilands  was  legally  elected  to  those  offi 
never  legally  removed;  third,  that  both  the  said  offices  were  full  at  the 
the  supposed  election  of  the  said  Joshua  Thomas;  fourth,  that  the  said 
Thomas  had  never  been  elected  or  appointed  to  the  office  of  clerk  of  th 
The  affidavits  in  support  of  the  application  stated,  that  on  the  20th 
1836,  Sandilands  consented  to  accept  the  office  of  town-clerk  of  the  b 
that  at  an  adjourned  quarterly  meeting  of  the  town  council,  held  subse 
on  that  day,  a  letter  was  received  from  Williams,  who  had  previous 
both  the  offices  in  question,  resigning  the  office  of  town-clerk,  which  i 
tion  was  accepted ;  that  it  was  resolved  that  the  gentleman  sue 
IVilliams  should  hold  the  several  offices  held  by  him  at  a  salary  of  5( 
that  the  same  day  it  was  resolved  that  Sandilands  should  be  electe 
clerk,  it  being  understood  that  Williams  should,  for  the  present,  be  re 
forfcrTinforma-  to  Continue  to  discharge  the  duties  of  the  office ;  the  meeting  w 
tion  in  the  adjourned.     Previous  to  the  adjourned  meeting,  Sandilands  was  requ 

^xoarrnnto,  relinquish  the  office,  and  eventually  agreed  to  put  himself  into  the  1 
the  office^oF"^  his  friends  ;  but  afterwards,  and  before  the  meeting,  wrote  to  nine  of 
towrn-clerk  members  of  the  town  council  who  had  elected  him,  requiring  to  be  i 

under  an  elec-      ..ii         /,.  .i         i.  ^  •  i^»i\.».i 

tion  at  a  meet-    With  the  olTice.     At  the  adjourned  meetmg  on  the  2oth  oi  July,  the  re 

ing  of  the  ^^  j|jg  jj^^^^  meeting,  whereby  Sandilands  was  appointed,  was  rescind 

council,  It  will  or  J  II  » 

be  presumod  Joshua  Thomas  was  appointed  town-clerk,  and  acted  as  town-clerk  ai 
of  thrmeeiT^    ®^  ^^®  peace  from  that  time.     Several  members  of  the  town  council  wl 

had  been 
^iven,  accord- 
ing to  the  69th  section  of  5  &  6  IF.  4,  c.  76,  unless  the  contrary  appears  on  the  affidavits. 

3-  Rescinding  a  resolution  for  the  appointment  of  a  town-clerk,  is  a  valid  displacing  of  him 
from  the  office. 

4.  The  met>ting  at  wh-ch  the  new  town>clerk  was  appointed  and  the  old  one  displaced, 
having  been  an  adj  >urnment  of  the  meeting  at  which  the  old  town-clerk  had  been  appointed, 
qucBrCf  whether  it  was  necessary  that  notice  should  have  been  given  to  the  old  town-clerk,  or 
to  the  members  of  the  town  council. 


1.  If  a  person 
is  elecreu  to 
the  office  of 
clerk  of  the 
peace  of  a  bo- 
rough, though 
no  such  office 
actually  exists, 
and  the  office 
is  afterwards 
created,  and 
the  person 
legally  elected 
to  U,  it  will 

be  presumed, 
on  a  rule  for 
an  information 
in  the  nature 
of  a  quo  war- 
rantOf  that  he 
claims  under 
the  last  valid 
election, 
utilesH  it  is 
shewn  tliat  he 
claims  under 
the  former 
invalid  one. 

2.  On  a  rule 


Thomas. 
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\  ffiTOur  of  Sandilandt's  appointment  on  the  20th  of  /ti/y,  voted  in  favour  of   Queen'i  BakA. 
%emtu*M  appointment  on  the  25th,  and  one  member  of  the  council  who  so     ij^^  Queen   - 
oted  on  tfte  20th,  was  absent  on  the  25th.  _   v. 

The  affidavits  in  answer  stated,  that  the  office  of  clerk  of  the  peace  was  a 
iiitinct  office  from  that  of  town-clerk,  though  both  had  been  usually  held  by 
tie  same  person,  and  that  neither  on  the  20th  nor  the  25ih  of  July,  was  it 
ver  intended  to  appoint  to  the  office  of  clerk  of  the  peace;  that  on  the  1st  of 
Hay  previous,  the  office  of  clerk  of  the  peace,  which  was  incident  to  the  right 
0  hold  a  Court  of  Quarter  Sessions,  had  ceased,  pursuant  to  the  provisions 
if  5  &  6  W.  4y  c.  76,  8.  107,  and  though  an  application  had  subsequently 
)een  made  under  sec.  103,  for  a  separate  Court  of  Quarter  Sessions,  yet  that 
ipplication  had  not  been  acceded  to,  and  neither  on  the  20th  nor  the  25th  of 
Uy  had  the  town  council  any  assurance  that  it  would  be  acceded  to ;  and  that 
t  was  only  on  the  I5th  o{  August  following,  the  council  were  informed  that  a 
grant  of  Quarter  Sessions  had  issued.  They  also  stated,  that  on  that  day 
Thmuu  was  unanimously  elected  clerk  of  the  peace,  at  a  meeting  of  the  town 
BOODcil ;  that  although  it  was  resolved  on  the  20th  of  July,  that  the  person 
vlio  succeeded  Williams  should  hold  the  offices  held  by  him,  such  resolution 
■M  for  the  purpose  of  settling  the  salary  only,  and  not  with  the  intention  of 
Hen  electing  Sandilands  to  the  office  of  clerk  of  the  peace;  and  that  on  the 
19th  of  August,  Thomas  had  fjualified  himself  to  act  as  clerk  of  the  peace,  and 
ImI  bioce  regularly  acted  in  that  office. 

Sr  fV.  W.  Follett  now  shewed  cause. — A  good  objection  to  this  rule  exists 
IpOD  the  face  of  it.  It  calls  upon  the  defendant  to  shew  cause  by  what 
■otbority  he  exercises  two  offices,  which  are  perfectly  distinct  and  independ- 
•Bt  of  each  other.  That  cannot  be  done  by  one  application  only.  But  there 
ii  abundant  answer  to  it  upon  the  merits  also.  As  to  that  part  which  relates 
to  the  office  of  clerk  of  the  peace,  Sandilands  could  not  legally  have  been 
deeted  to  that  office,  and  to  the  office  of  town-clerk  by  one  and  the  same 
election.  And  moreover,  it  clearly  appears  from  the  affidavits,  that  neither  on 
Ibe  20th  nor  the  25th  of  July,  was  any  such  office  as  clerk  of  the  peace  in 
ailrtence.  There  could,  therefore,  be  no  election  to  it  at  either  of  those 
periods.  It  is  true  the  affidavits  on  behalf  of  the  relator  state  that  Thomas 
aeretsed  the  office,  but  since  they  do  not  set  out  any  one  act  that  he  did  as 
derk  of  the  peace,  the  mere  vague  assertion  cannot  be  taken  as  proof  that  he 
nacted  before  the  19th  of  August.  At  that  time  he  had  been  regularly  elected, 
Md  had  qualified  himself  for  the  office ;  no  objection,  therefore,  can  be  taken  to 
)m  subsequent  exercise  of  it. 

Next,  with  respect  to  the  office  of  town-clerk,  the  Statute  5  &  6  W.  4, 
t76,  ».  58,  authorises  the  town  council  to  appoint  a  town-clerk,  who  is  to 
\M  lu8  office  during  pleasure  only,  and  the  Act  empowers  them  to  discon- 
timie  bis  appointment.  Assuming,  therefore,  that  Sandilands  was  regularly 
iftpointed  on  the  20th  o^  July,  there  was  nothing  to  prevent  the  town  council 
from  setting  aside  his  election  at  a  subsequent  meeting,  and  that  without 

fifing  any  reason  whatever.     Here,  however,  it  is  not  necessary  to  go  so  far. 

T^  meeting  of  the  20th  of  July  having  been  adjourned,  it  must  be  considered 

^ib  respect  to  the  business  done  on  that  day  and  on  the  25th,  as  one  and 
^  awne  meeting.  No  notice  therefore  to  Sandilands  would  be  necessary, 
^eaif  the  proceedings  be  held  to  have  been  done  in  invitum.     However,  that 
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Queen*t  BeneK    dearly  was  not  80,  for  upon  his  own  shewing,  he  consented  to  place  himself  in 
The  Queen      ^^*^  hands  of  his  friends;  and  his  friends  voted  a^nst  him,  and  in  favoorof 
"•  the  election  of  Thomas.    There  is,  therefore,  no  g^round  for  this  motiun,  efen 

on  the  shewing  of  the  relator  himself 

Sir  /.  Campbell f  A.G.,  and  R.  F.  Richards,  contrd. — ^The  objection  totbe 
form  of  the  rule  is  invalid ;  nothing  is  more  common  than  to  apply  for  oae 
single  quo  warranto,  against  a  person  for  excercising  the  two  offices  of  major 
and  of  justice  of  the  peace.  The  arguments  on  the  other  side  are  directed 
against  the  validity  of  Sandilands^  title;  that  is  beside  the  question.  Tin 
only  answer  Thomas  can  give  to  this  application,  is  by  shewing  the  goodnen 
of  his  own  title.  As  to  the  appointment  to  the  office  of  clerk  of  the  peace,  it 
is  clear  from  the  afh'davits  on  both  sides,  that  the  intention  of  the  town  oofim* 
cil  was  to  appoint  Sandilands  on  the  20th  of  /v/y,  and  Thomas  on  tlia 
25th,  to  that  office.  It  is  true,  that  neither  were  in  fact  appointed,  since  thai 
office  did  not  then  exist ;  still,  whether  it  existed  or  not,  a  quo  toarrmUowi 
equally  lie  against  Thomas,  because  the  affidavits  positively  state  that  ato, 
the  25th  of  Ju/y,  and  before  the  loth  of  August,  he  acted  in  that  office.  K:; 
may  be  true  that  there  was  a  valid  election  of  him  on  the  latter  day,  botkl' 
chose  to  act  under  the  invalid  election,  and  has,  therefore,  no  answer  to  tlii: 
application.  As  to  the  other  office,  it  is  true  that  it  is  held  only  during  pleasiii% 
still  it  must  be  duly  put  an  end  to  ;  a  mere  statement  or  resolution  that  tha^ 
office  is  at  an  end  is  not  sufficient.  In  this  respect  it  is  analogous  to  the  offiei; 
of  attorney-general ;  it  is  necessary  there  should  be  a  supersedeas  of  the  ool*; 
going  attorney-general,  previous  to  a  new  appointment  being  made.  TlMft* 
ought  to  have  been  a  notice  to  Sandilands  that  he  might  come  forward  nl^ 
be  heard  in  his  own  defence.  In  Rex  v.  Harris  (a),  notice  to  the  town<<lakr 
intended  to  be  displaced,  was  only  dispensed  with  on  the  ground  of  his  abacBOl 
from  the  kingdom.  Although  Sandilands  consented  to  place  himself  io  tb 
hands  of  his  friends,  he  still,  up  to  the  time  of  sending  in  a  formal  resignatioi^ 
retained  a  right  to  keep  his  appointment.  It  is  impossible  at  an  adj 
meeting  to  rescind  what  has  been  done  at'  the  previous  one,  especially 
all  the  same  parties  are  not  present ;  all  those  parties  ought  to  have  beei 
summoned,  Rex  v.  Liverpool  {b\  Rex  v.  Doncaster  (c). 

LiTTLEDALE,  J. — I  am  of  opinion  that  this  rule  must  be  discharged;  anil 
first,  with  respect  to  the  office  of  the  clerk  of  the  peace,  it  is  clear  that  oo  thi 
25th  of  Jufy,  1S36,  when  the  first  supposed  election  took  place,  no  such  ofifl 
was  in  existence.     Still  that  alone  would  be  no  sufficient  answer  to  tUlr 
application,  because  the  defendant  may  have  made  himself  legally  liable^  kf 
acting  as  if  there  were  such  an  office.     However,  it  is  equally  clear  that  thi 
defendant  was  legally  elected  on  the  15th  of  August,  and  this  rule  calls  ii|Ml{ 
him  to  shew  by  what  authority  he  now  exercises  that  office.     In  support  tf  ^ 
the  application  it  is  said,  that  he  has  claimed  to  act  under  the  first  electioSii 
But  nothing:  whatever  is  offered  to  shew  us  that  the  defendant  either  reliel: 
on  the  first  election,  or  disclaimed  in  any  way  the  second.     Now  if  a  man  bi 

(a)    1  B.    &  Ad.   936,  which    case  the  members  of  the  corporation  is  ai* 

also   decides,   that    in   the    case   of    a  cessary. 

meeting  being  adjourned  from  one  of  (b)  2  Bur.  723 ;  2  Ld.  Ken.  ^1 

the  grand  conmion  days,  no  notice  to  (c)  2  Bur.  738 ;  2  Ld.  Ken.  *d8L 
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po8ses!ted  of  two  authorities,  one  of  which  is  legal  and  the  other  not,  it  will    QueeiCs  Bend*, 
be  presumpH,  in  the  absence  of  all  proof  to  the  contrary,  that  he  has  acted     j^  qubem 
under  the   legal  authority.     This  is  shewn  in  the  case  of  the  sheriff*,   in  ^- 

Lucas  v.  NoekelU  (d),  and  the  same  principle  also  appears  in  Dr.  Groenvelt  v. 
Burnell  and  others  (e).  Applying  that  principle  to  the  present  case,  we 
must  therefore  presume  that  the  defendant  has  acted  under  the  election  of  the 
I  Mb  of  August.  As  to  the  office  of  the  clerk  of  the  peace,  there  is  no  ground 
tberefore  for  this  application. 

With  respect  to  the  office  of  town-clerk,  there  is  perhaps  more  doubt. 
Sandilands,  it  is  said,  has  never  been  legally  removed  from  it,  because  the 
neeting  was  irregular,  no  notice  of  it  nor  of  the  object  of  it  having  been  given 
pursuant  to  the  provisions  of  the  69th  section  of  the  Municipal  Reform  Act 
But  the  affidavits  as  to  this  point  are  defective ;  it  is  not  slated  that  there  was 
DDt  any  notice,  and  we  are  therefore  bound  to  assume  that  there  was.     The 
only  point  then  that  remains  to  be  considered  is,  whether  Sandilands  was  pro- 
perly displaced  at  that  meeting.     Certainly  there  was  no  formal  displacing 
of  him,  but  the  resolution  under  which  he  was  elected  was  rescinded,  and 
that  I  think  was  virtually  the  same  thing.     The  rule  must  therefore  be  dis- 
diarged,  and  as  it  relates  to  the  oflice  of  clerk  of  the  peace,  on  which  point  there 
is  no  doubt,  it  must  be  discharged  with  costs. 

Patteson,  J.,  (after  stating  the  grounds  of  the  motion). — Nothing  has  been 
urged  against  the  validity  of  the  election  of  the  defendant  as  clerk  of  the 
peace  which  took  place  in  Auffusl,  but  it  has  been  said  that  the  defendant 
has  necessarily  acted  under  the  previous  illegal  election,  because  he  acted 
daring  the  penod  between  the  two  elections.  But  nothing  is  stated  to  have 
been  done  by  him,  and  no  reason  is  offered  to  make  us  suppose  that  he  did 
act  at  all.  The  corporation  seem  to  have  supposed  that  the  election  to  the 
office  of  clerk  of  the  peare  was  incidental  to  the  election  as  town-clerk  ;  but 
that  is  not  so,  there  is  nothing  to  warrant  any  such  conclusion.  As  to  the 
other  ground,  it  is  clear  that  the  office  of  town-clerk  was  not  full  when 
Tkamas  was  appointed.  Section  58  requires  security  to  be  taken  from  the 
party  elected,  and  till  that  is  done  the  office  cannot  be  said  to  be  full,  and  there 
is  nothing  to  shew  that  any  security  had  in  fact  been  taken  from  Sandilands. 
The  question  whether  he  was  properly  removed,  depends  upon  whether  or 
not  due  notice  of  the  meeting  on  the  25th  of  Jul^  was  given.  Section  69 
seems  to  make  a  distinction  between  the  meetings  summoned  by  the  mayor, 
and  those  summoned  by  five  members  of  the  council,  and  only  to  require  a 
statement  of  the  object  of  the  meeting  in  the  latter  case.  I  think  it  must  bo 
taken  also,  that  Sandilands  was  entitled  to  notice  of  the  meeting.  But 
inasmuch  as  it  is  not  distinctly  stated  that  no  notices  were  sent,  I  think 
we  must  presume,  as  was  admitted  by  the  Attorney-General  when  applying 
fijT  the  rule  nm,  that  every  thing  was  done  regularly,  and  therefore  that  all 
due  notices  were  sent.  This  rule  therefore  must  be  discharged,  and  as  it 
relates  to  the  office  of  clerk  of  the  peace,  on  which  point  there  could  be  no 
doubt,  it  must  be  discharged  with  costs. 

(d)  4  BiDfr.  729;   10  Bing.  157;  3  (e)  S.  C.Dr.Grenvillew  The  College 

M.  U  Scott,  627 ;  2  Y.  &  Jerv.  304 ;  1       of  Physicians.  Com.  76 ;  12  Mod.  386  ; 
M.  &  P^yne,  7^.  Carth.  491 ;  1  Salk.  396;  3  Salk.  354; 

Holt,  536. 
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Queen's  Bench, 

The  Queen 
r. 

Thou  A  8. 


Coleridge,  J. — I  am  of  the  same  opinion.  As  far  as  relates  to  the  office 
of  clerk  of  the  peace,  there  can  be  no  doubt  Immediately  after  the  grant  dn, 
Court  of  Quarter  Sessions,  a  valid  election  took  place,  and  no  one  act  is 
shewn  to  have  been  done  by  Thomas  under  his  invalid  election,  assuming 
even  that  previously  there  had  been  any  intention  to  elect  him  at  all.  As  to 
the  other  office,  it  is  contended,  that  there  was  no  good  removal  of  Sandikmdt, 
and  that  no  due  notice  was  given  of  the  meeting  on  the  25ih  of  July.  The 
appointment  at  the  first  meeting,  even  in  the  opinion  of  the  party  himself,  was 
incomplete.  We  can  hardly  say  therefore,  that  there  was  a  formal  removal 
However,  I  think  the  rescinding  the  previous  resolution  was  virtually  a 
removal,  provided  the  meeting  was  a  regular  one.  As  to  that,  I  have  felt  some 
difficulty  on  the  subject  of  notice.  Had  it  been  shewn  that  there  was  no 
notice,  I  should  have  been  inclined  to  consider  the  proceedings  invalid.  Bat 
I  think  that  it  is  not  open  to  the  parties  now  to  take  the  objection.  Thoie 
who  come  forward  to  make  applications  of  this  nature,  ought  distinctly  ta 
state  the  facts  upon  their  affidavits.  They  ought  to  insert  the  objection  in  i 
the  rttlci  and  to  shew  plainly  that  they  mean  to  rely  on  it  (/). 

Rule  discharged  with  costs. 


(/)  See  Reg.  Gen.  H.  T.  7  &  8  Geo.  4 ;  6  B.  &  Cress.  267- 


Jan.  22. 


Hill  and  another  v.  Sydney,  Knt. 


1.  QuoTf  whe- 
ther a  joint 
action  can  be 
maintained 
by  two  parties, 
one  a  solicitor 
and  the  other 
an  attorney, 
against  another 
attorney,  for 
agencv  busi- 
ness done  by 
the  plaintiffs 
in  the  Court 
of  Chancery. 
2.  The  de. 
fendant  in 
such  a  case 
cannot  avail 
himsplf  of  the 
defence  of  ille- 
gality upon 
the  plea  of 
non  (usumpsit. 


A  SSUMPSIT.     The  declaration  stated  that  the  defendant  was  indebted  to  ' 

the  plaintiffs  in  the  sum  of  200/.  for  work  done  and  perfornned  as  tlie 
agents  of  and  fur  the  defendant,  and  materials  provided  by  the  plaintiffs  iur 
the  defendant  upon  his  retainer  and  at  his  request,  and  for  fees  due  and  pay- 
able to  the  plaintiffs  in  respect  thereof.  Plea : — Non  assumpnt.  At  the 
trial  before  Lord  DenmaUy  C.  J.,  at  the  Middlesex  Sittings  after  Trinity 
Temiy  the  following  facts  appeared  in  evidence.  The  plaintiffs  HtU  and 
RcuidaU  were  partners,  the  former  being  a  solicitor  in  Chancery,  the  latter  an 
attorney  at  law ;  the  defendant  was  also  an  attorn^^y.  The  action  was 
brought  to  recover  the  amount  of  a  bill  of  costs  for  agency  business  done  for 
the  defendant  in  the  Court  of  Chancery.  The  defendant  contended  that  the 
plaintiffs  ought  to  be  nonsuited,  on  the  ground  that  an  attorney  who  has  not 
been  admitted  in  Chancery,  cannot  join  with  a  solicitor  in  bringing  an  actioa  ' 
for  business  done  in  that  Court.  Another  objection  was  made,  that  a  signed 
bill  had  not  been  delivered  to  the  defendant.  The  learned  judge  overruled 
both  objections,  and  the  jury  found  a  verdict  for  the  plaintiffs  with  53/.  ]«.8it 
damages.  A  rule  nisi  having  been  obtained  to  enter  a  nonsuit,  upon  the  ob* 
jections  made  at  the  trial,  in  pursuance  of  leave  reserved : 


Piatt  and  Godson  shewed  cause. — Attornies  in  partnership  may  join  in  an 
action  for  business  done  in  any  Court  in  which  either  of  them  is  qualified  to 
practice,  Arden  v.  Tucker  (a),  Elkins  v.  Harding  (b),  is  also  an  authoriij  to 


(a)  4  B.  &  Adol.  815 ;   1  Mood.  & 
Rob.  191. 


(h)  1  Tyr.  274;  I  Cr.  &  Jcr.  345. 
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set  Brandon  v.  Hubbard  (c),  will  be  cited  on  the  other  side.  But  in  Queer^B^nch. 
se  ODly  one  of  the  plaintiffs  had  been  employed ;  here  it  is  admitted 
oth  the  plaintiffs  were  retained  by  the  defendant  as  his  agents. 
r.  Jones  (d),  and  the  Attorney- General  v.  Malin  (c?),  are  also  in  point, 
at.  2  6r.  2,  c.  23,  s.  24,  imposes  a  penalty  of  50/.  on  all  persons  who 
3  in  the  Courts  of  law  and  equity,  without  being  duly  enrolled.  That 
\  framed  to  protect  the  public  against  the  malpractices  of  attornies ; 
s  no  application  to  the  present  case,  where  all  the  parties  are  pro- 
il  men.  This  is  evident  by  reference  to  the  12  G.  2,  c.  13,  s.  6, 
macts  that  the  2  G.  2,  c.  23,  shall  not  extend  to  any  fees  or  charges 
tig  due  from  one  attorney  or  solicitor  to  another  (/).  But,  supposing 
irt  to  be  of  opinion  that  the  latter  act  has  not  taken  the  case  out  of  the 
>n  of  the  former,  it  will  be  necessary  to  advert  to  the  2  G.  2,  c.  23,  by 
h  section  of  which  Statute  attornies  who  obtain  the  consent  of  c  ther 
3S  and  solicitors  are  at  liberty  to  practise  in  Courts  in  which  they  are 
nitted.  In  the  present  case  it  is  reasonable  to  presume,  from  the  very 
the  partnership,  that  the  plaintiff  who  was  the  attorney  had  obtained 
sent  of  his  partner,  the  solicitor,  to  practise  in  the  Court  of  Chancery, 
all  events  the  defendant  cannot  avail  himself  of  this  objection,  under 
A  o(  non  assumpsit.  In  order  to  support  the  objection,  it  must  be 
led  that  this  contract  is  illegal,  and  that  circumstance  is  a  matter  of 
and  ought  to  be  specially  pleaded  (g). 


sel  contra, — The  Stat.  2  G.  2,  c.  23,  s.  24  (A),  imposes  a  penalty  of 
all  persons  who  practise  in  the  Courts  of  law  or  equity,  without  being 
droitted.  The  case  of  Arden  v.  Tucker,  related  to  business  done 
Palace  Court,  and  therefore  does  not  apply,  because  no  Statute  or  rule 
rt  prevents  attornies  of  the  superior  Courts,  from  practising  in  the 
below  ;  on  the  contrary,  they  are  expressly  allowed  by  the  Stat.  6  G. 
:7,  s.  2,  to  transact  business  in  the  inferior  Courts.  It  has  been 
that  an  attorney  may  practise  in  the  Court  of  Chancery,  in  the  name 


Bred.  &  Bing.  11;  4  Moore, 
lur.    &   Hurl.  53;  5  Dowl.  P. 

Cr.  &  Jer.  500;  2  Tyr.  512. 
''And  be  it  further  enacted  by 
bority  aforesaid,  that  from  and 
e  said  24th  day  of  June,  1739, 

Act  of  the  second  year  of  His 

Majesty,  for  the  better  regula- 
attornies  and  solicitors,  or  any 
natter,  or  thing  therein  contain- 
1  not  extend  to  any  bill  of  fees, 
,and  disbursements  that  are  now, 

hereafter  become  due,  from  any 
r  or  solicitor  to  any  other  attor- 
olicitor,  or  clerk  in  Court ;  but 
*!ry  such  attorney,  solicitor,  or 

Court,  may  use  such  remedies 
recovery  of  his  fees,  charges,  and 
meats,  against  such  other  attor- 
olicitor,  as  be  might  have  done 
be  making  of  the  said  Act.  * 


(g)  Potts  v.  Sparrow,  1  Bing.  N.  C. 
594;  3  Dowl.  P.  C.  630 ;  1  Hodg.  135. 

(h)  "  And  be  it  further  enacted,  tliat 
from  and  after  the  Ist  day  of  December, 
1730,  in  case  any  person  shall  in  his 
own  name,  or  in  the  name  of  anv  other 
person,  sue  out  any  writ  or  process,  or 
commence,  prosecute,  or  defend  any  ac- 
tion or  suit,  or  any  proceedings  in  any 
of  the  Courts  of  law  or  equity  aforesaid, 
as  an  attorney  or  solicitor,  for  or  in  ex- 
pectation of  any  gain,  fee,  or  reward, 
without  being  admitted  and  inrolled  as 
aforesaid,  every  such  person  for  every 
such  offence  shall  forfeit  and  pay  50/.  to 
the  use  of  such  person  who  shall  prose- 
cute him  for  the  said  offence,  and  is 
hereby  made  incapable  to  maintain  and 
prosecute  any  action  or  suit  in  any 
Court  of  law  or  equity,  for  any  fee,  re- 
ward, or  disbursements,  on  account  of 
prosecuting,  carrying  on,  or  defending 
any  such  action,  suit,  or  proceeding/* 
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Queen* s  Bendu  of  a  Folicitor,  provided  be  obtain  bis  consent ;  but  the  Stat.  2  (r.  2,  c.  23,  k 
1 0  (t),  gives  no  sucb  authority.  It  permits  attomies  and  soliGitors  to  practise  m 
the  common  law  Courts,  but  does  not  authorize  attomies  to  act  as  soliciton. 
Vincent  v.  Holt  (j),  decides  that  a  solicitor  of  the  equity  side  of  the  Ei« 
chequer,  is  not  entitled  to  practise  in  the  Court  of  Chancery,  and  that  if  be 
does  so  he  cannot  maintain  an  action  fur  his  bill .  Latham  v.  Hide  {k\  shews 
that  if  an  attorney  practises  in  a  Court  in  which  he  has  not  been  admitted, 
he  cannot  maintain  an  action  for  his  fees,  nor  even  for  money  out  of  pocket 
Besides,  no  consent  was  proved  at  the  trial,  and  by  the  terms  of  the  Status 
a  consent  in  writing  is  required.  The  result  of  the  whole  is,  that  no  lepl 
contract  could  be  made  with  Randall,  for  he  was  not  in  a  conditioo  to  be 
retained  on  account  of  business  to  be  done  in  Chancery.  Hill  was  employed 
by  the  defendant,  and  was  bound  to  sue  alone.  Such  being  the  case  tbun 
is  a  clear  mis-joinder,  and  the  plaintiff  ought  to  be  nonsuited. 

Cur.  adv.  vwU. 

Lord  Denman,  C.  J.,  on  a  subsequent  day,  {January  ZO)  (/),  delivered  tbe  ^ 
judgment  of  the  Court — This  is  an  action  brought  by  an  attorney  tid  | 
solicitor  who  are  partners,  against  another  attorney,  and  the  plaintiffs  seek  to  | 
recover  from  the  defendant  the  amount  of  their  bill  of  costs,  for  business  dose  '^ 
by  them  in  the  Court  of  Chancery.  The  defence  is  that  one  of  the  p&iotiir  3 
not  having  been  admitted  in  that  Court  is,  by  the  Statute  2  (r.  2,  c  2^  ^:^ 
rendered  incapable  of  suing  upon  his  bill.  We  may  observe  that  the  act .;. 
does  not  require  the  delivery  of  a  signed  bill,  and  the  question  therefore  ii|  >j 
whether  the  two  plaintiffs  can  join  in  the  present  action.  We  are  not  bouid  -. 
however  to  decide  that  question,  because  we  think  that  such  a  defence  caiiMl  \ 
be  made  available  without  being  specially  pleaded.  This  rule  therefore  woA 
be  discharged  (m). 

Rule  discharged. 


(t)  *'  Provided  also,  and  it  is  hereby 
further  enacted,  That  it  may  be  lawful, 
from  and  after  the  said  Ist  day  of  De- 
cember, 1730,  for  any  person,  who  shall 
be  sworn,  admitted,  and  inrolled,  to  be 
an  attorney  in  any  of  the  said  Courts  of 
King*8  Bench,  Common  Pleas,  Exche- 
quer, Courts  of  ^eat  Sessions,  Counties 
Palatine  of  Chester,  Lancaster^  and 
Durham,OT  who  shall  be  sworn,  admit- 
ted, and  inrolled,  to  be  a  solicitor  in  the 
said  Court  of  Chancery,  Court  of  Equity 
in  the  Exchequer  Chamber,  Court  of 
the  Dutchy  Chamber  of  Lancaster  at 
fVestminster,  Courts  of  Ekjuity  of  the 
Counties  Palatine  of  Chester^  Lancaster, 
and  Durham,  and  of  the  great  Sessions 
in  fFales,  or  any  of  them,  as  herein l)e- 
fore  is  directed,  by  and  with  the  consent 
and  permission  of  any  attorney  in  any 
of  the  said  other  Courts  of  record  ar 
fVestminster,  Courts  of   the  Counties 


Palatine  of  Chester,  LaneaHeff  aid 
Durham,  Courts  of  Exchequer  at  CSbef- 
ter,  and  Courts  of  the  Great  Sessioosil 
ffales,  such  consent  being  10  writilg^ 
signed  by  such  attorney,  and  in  til 
name  of  such  attorney  to  sue  out  aay 
writ  or  process,  or  to  commence^  eanj 
on,  prosecute,  or  defend  any  action  or 
actions,  or  any  other  proceeding  is 
such  Court,  notwithstanding  such  pcf* 
son  is  not  sworn  or  admitted  to  be  as 
attorney  of  such  Court,  any  law  or  Sta* 
tute  to  the  contrary  notwithstanding.** 

( f)  4  Taunt.  452. 

{k)  1  Dowl.  P.  C.  594. 

(/)  This  case  was  argued  in  Hiliry 
Terra  last. 

(m)  See  Lane  v.  Glensiy^  Will.  Wot 
&  Dav.  479 ;  2  Nev.  &  Per.  258;  a»i 
FMnson  v.  Roland^  1  WilL  Wol  6 
Hod.  74. 
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Levy  v.  Yates.  Ouee^s^Bench. 

Apnl23, 

A  SSUMPSIT.     The  declaration  stated  that  the  plaintiff  being  possessed  of  1.  Itisilleiral 
the  Fieiaria  Theatre,  it  was  agreed  between  him  and  the  defendant  gain'Jhe'orf/- 
ihat  the  defendant  should  open  the  said  theatre  at  a  certain  time,  and  with  nary  theatrical 
certain  performers^  on  certain  terms,  (setting  out  the  time  and  the  names  of  It^^y^pUce*^* 
the  parties,  and  the  terms,  &c.)     Breach,  non-performance,  &c.,  to  the  damagfe  ^»^h»»^  twenty 

Y^    ^  ,         ,  ^  *        *  &      miles  of  Lon- 

01  the  plaintiff,  &c.     rUtie : — Firtti  non  assumpsit ;  Second,  that  the  said  don  or  We$i- 
theatre  is  situate  in  the  parish  of  St.  Mary,  Lambeth,  in   the   county  of  pil'^e'^ot*"*^^ 
Surrey,  and  within  less  than  twenty  miles,  that  is  to  say,  within  two  miles  of  oeinR  in  We»u 
the  cities  of  London  and  Westminster  respectively,  and  not  in  the  city  of  liberty  thereof 
Westminster,  nor  within  the  liberties  thereof,  nor  in  any  place  where  His  late  *"*^  not  being 

...  „  m*  •  ».  'Ill'  •  «    I        •  '**®  residence 

Majesty  or  Her  present  Majesty  has  resided  during  any  portion  of  the  time  of  Her  Majesty. 
duriog  which  the  supposed  agreement  was  to  be  acted  upon,  or  to  be  in  force ;  g^f  fj°  "^""^ 
tnd  that  neither  the  plaintiff,  nor  the  defendant,  nor  any  other  person  or  per-  breach  of  an 
iODSy  had  been,  nor  were,  nor  was  during  such  time  duly  licensed  or  autho-  perform  at  a 
lifed  under  or  by  virtue  of  letters-patent  or  otherwise  from  His  or  Her  **»®»?'^  ''*»'ch 
Majesty,  or  by  licence  of  the  Lord  Chamberlain  of  His  or  Her  Majesty's  cencc,  but  for 
IxMisehold  for  the  time  being,  nor  by  any  other  competent  authority  whatso-  rannot^Wailv* 
ever,  to  act,  represent^  or  perform  for  hire,  gain,  or  reward,  any  interlude,  be  obtained, 
tngedy,  comedy,  play,  farce,  or  other  entertainment  of  the  stage,  or  any  part  that^defence  ^ 
or  parts  therein,  in  or  at  the  said  theatre  as  by  law  required,  nor  was  the  said   i'/'^^  °°*  \^^^ 

al  1      •  n    t  .1  111.  1   4.  1  **»«^  ^*»«  P^a»n- 

theatre  dunng  any  part  of  the  said  year  duly  licensed  for  such  representa-  tiff  did  not 
tions,  performances,  or  entertainments  as  aforesaid ;  and  that  neither  the  \1^^q  '"*^^ 
phuDtiff  nor  the  defendant,  nor  any  other  person  on  their  or  either  of  their 
behalf,  could  nor  would  have  procured  such  licence  or  authority  as  was  and  is 
bjr  law  required  for  such  representation,  performances,  and  acting  as  afore- 
ttid,  during  the  whole  or  any  part  of  the  time  aforesaid,  to  wit,  &c. ;  nor  did 
the  plaintiff  at  any  time  tender  or  offer  to  procure  such  licence  or  authority. 
And  the  defendant  says,  that  the  pieces,  representations,  &c.,  intended  to 
be  acted,  &c.,  in  pursuance  of  the  supposed  agreement,  were  interludes, 
tngedies,  &c.,  for  the  acting,  &c.,  whereof  such  licence  or  authority  is  so  re- 
ared by  law  as  aforesaid ;  and  that  the  pieces  in  the  said  supposed  agree- 
Bent  mentioned,  were  such  interludes,  tragedies,  &c.,  and  were  to  be  acted,  &c., 
It  the  said  theatre  for  hire,  gain,  and  reward ;  of  all  which  the  said  plaintiff 
before  and  at  the  time  of  the  making  of  the  said  supposed  agreement,  to  wit, 
Ac,  had  notice,  and  this  the  defendant  is  ready  to  verify,  &c.  Issue  was 
joined  on  the  6rst  plea,  and  on  a  replication  of  de  injuria  to  the  second. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  Middlesex  Sittings  after  last 
Term,  it  appeared  that  the  Victoria  Theatre  was  licensed  under  the  stat.  25 
Oso.  2,  c.  36,  by  the  magistrates,  and  that  the  pieces  intended  to  be  acted  were 
oomedies,  melo-dramas,  and  burlettas,  which  consisted  of  dialogue,  songs,  and 
some  dancing.  A  verdict  was  found  for  the  defendant  on  the  second  issue, 
with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict. 

Sir/*.  Pollock  now  moved  to  enter  a  verdict  accordingly,  or  for  judgment  non 
obstante  veredicto, — The  theatre  in  question  has  hitherto  been  open  under  a 
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V. 

Yates. 


Queen^i  BenA,  licence  from  the  magistrates,  pursuant  to  the  stat.  25  Geo.  2,  c  36 
Levy  objection  has  ever  been  before  taken  to  the  performances  being  carried 
such  a  licence.  It  must  be  presumed,  therefore,  that  the  interpretatio 
Statute,  and  of  the  10  Geo.  2,  c.  2S,  under  which  the  magistrates  he 
in  granting  the  licence,  is  correct,  and  that  the  defendant  was  not  p 
by  law  from  performing  his  agreement  (a).  In  Rex  v.  Handy  ( 
Kenyon  observed  that  the  stat.  10  Geo.  2,  c.  28,  is  rather  to  be  limi 
extended  in  its  interpretation.  In  Galline  v.  Labone  (c),  the  cont 
for  dancing,  which  clearly  came  within  25  Geo.  2,  c.  36.  Etotng  v 
diston  (</)»  is  a  decision  of  the  Court  of  Chancery,  apparently  opposi 
present  application,  but  is  not  conclusive.  The  plaintiff  is  also  en 
judgment  nan  obstante  veredicto,  the  plea  being  bad  for  the  want  of 
ment  that  it  was  the  duty  of  the  plaintiff  to  procure  a  licence,  anc 
had  not  procured  one. 

Ixw-d  Denman,  C.  J. — If  there  were  any  thing  like  a  reasonable  ( 
this  case,  the  Court  would  grant  a  rule.    But  there  can  be  no  doubt  v. 


(a)  By  the  10  G.  2,  c.  28,  8.  1,  it  is 
enacted,  that  "every  person  who  shall, 
for  hire,  gain,  or  reward,  act,  represent, 
or  perform,  or  cause  to  be  acted,  repre- 
sented, or  performed,  any  interlude, 
tragedy,  comedy,  opera,  play,  farce,  or 
other  entertainment  of  the  stage,  or  any 
part  or  parts  therein,  in  case  such  per- 
son shall  not  have  any  legal  settlement 
in  the  place  where  the  same  sliall  he 
acted,  represented,  or  performed,  with- 
out authority  by  virtue  of  letters-patent 
from  His  Majesty,  his  heirs,  successors, 
or  predecessors,  or  without  licence  from 
the  Lord  Chamberlain  of  His  Majesty's 
household  for  the  time  being,  shall  be 
deemed  to  he  a  rogue  and  vagabond.'* 

By  sec.  2,  a  penalty  of  50/.  is  imposed 
for  so  acting. 

By  sec.  5,  it  is  provided,  "  that  no 
person  or  persons  shall  be  authorised 
bv  virtue  of  any  letters-patent  from  His 
Majesty,  his  heirs,  successors,  or  prede- 
cessors, or  by  licence  of  the  Lord  Cham- 
berlain of  His  Majesty's  household  for 
the  time  being,  to  act,  represent,  or 
perform  for  hire,  gain,  or  reward,  any 
interlude,  tragedy,  comedy,  opera,  play, 
farce,  or  other  entertainment  oi  the 
stage,  or  anv  part  or  parts  therein,  in 
any  part  ofClreat  Britain^  except  in  the 
city  of  jrestminstcr^  and  within  the 
liberties  thereof,  and  in  such  places 
where  His  Majesty,  his  heirs,  or  succes- 
sors shall  in  their  royal  persons  reside, 
and  during  such  residence  only.'* 

By  the  25  O.  2,  c.  36,  s.  2,  it  is 
enacted  that  "  any  house,  room,  garden, 
or  other  place  kept  for  public  dancing, 
music,  or  other  public  entertainment 
of  the  like  kind,  in  the  cities  of  London 
and   WeHndnHer^    or   within    twenty 


miles  thereof,  without  a  liceno 
that  purpose  from  the  last  [ 
Michaelmas  Quarter  Sessions 
peace,  to  he  holdcn,  &c.,  shall  b 
a  disorderly  house." 

By  sec.  4,  it  is  provided,  " 
thing  in  this  Act  contained,  i 
tend,  or  be  construed  to  exter 
Theatres  Royal  in  Drury  L 
Covent  Garden  J  or  the  theatre  cc 
called  the  King's  Theatre,  in 
Jt/arkety  or  any  of  them,  nor 
performances  and  public  entert 
as  are  or  shall  be  lawfullv  exen 
carried  on  under  or  bv  virtue  < 
patent  or  licence  of  the  crowi 
licence  of  the  Lord  Chamberlai 
Majesty's  household." 

This  last  Act  was  made  perf 
the  28  G.2,  c.  19,  s.  1. 

By  the  28  G.  3,  c.  30,  power 
to  the  justices  at  general  or 
Sessions  to  grant,  under  pi 
restrictions,  a  licence  to  any  p< 
the  performance  of  such  tragedii 
dies,  interludes,  operas,  plays,  c 
as  are  acted  at  either  of  thi 
or  licensed  theatres  in  the  city  < 
minster,  or  as  shall  have  been 
manner  prescribed  by  law,  subn 
the  inspection  of  the  Lord  Chan 
at  any  place  within  their  jurisdi* 
that  it  be  not  within  twenty  mil 
cities  of  London  and  fFestmit 
Edinburgh,  or  eight  miles  of  an 
or  licensed  theatre,  or  ten  mile 
residence  of  His  Majesty,  or  wil 
tain  other  places  named. 

(6)  6  T.  R.  286 

(c)  5  T.  R.  242. 

{d)  2  Myl.  &  Craig.  53. 
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t    s  clearly  settled  by  the  decision  of  the  Lord  Chancellor  in  Ewing  V.    QmenU  Bench, 

'Jsbaldiston,  and  is  plain  from  the  different  Act«  of  Parliament,  that  the  per-         i^^yy 

ormances  in  question  are  within  the  10  6r.  2,  c.  28,  and  that  letters  patent  ^• 

rom  the  Queen,  or  a  licence  from  the  Lord  Chamberlain  or  the  sessions, 

ould  not  be  granted  to  license  the  performances  at  the  place  in  question. 

His  lordship  then  stated  the  plea).     It  is  quite  clear  from  this  plea,  that  the 

igreement  could  not  be  carried  info  eflect  without  a  contravention  of  the  law. 

If  it  had  been  doubtful  whether  a  licence  could  be  procured,  and  which  party 

vas  bound  to  procure  it,  and  there  had  been  no  statement  that  such  licence 

had  not  been  procured,  the  circumstances  might  not  have  been  sufficient  to 

eicuse  the  defendant  for  the  breach  of  his  agreement.     But  the  plea  directly 

Asserts  that  no  licence  had  been  procured  by  any  one ;  and  it  is  clear  by  the 

terts  of  th.^  Stat.  25  Geo.  2,  that  no  licence  could  be  procured.     The 

agreement  therefore  is  shewn  to  be  one  upon  which  no  action  could  be 

maiotained. 

LiTTLEDALE,  J.,  concurred. 

Patteson,  J. — lean  entertain  no  doubt  upon  this  question.  It  is  admitted 
tjat  DO  licence  could  be  obtained  under  the  stat.  10  Geo.  2.  The  question  then 
h,  whether  a  licence  by  the  magistrates,  under  the  stat.  25  Geo.  2,  was  suffi- 
cient. Now  looking  at  that  Act,  it  is  quite  plain  that  the  magistrates  have  no 
tatbority  to  grant  a  licence  for  ordinary  theatrical  entertainments  in  this 
theatre.  That  has  been  already  decided  by  the  Lord  Chancellor  in  the  case 
^ Ewing  v.  OibaldtMlon.  But  we  are  asked  to  grant  a  rule  for  judgment 
aM  obsianie  veredicto,  on  the  ground  that  the  plea  is  bad.  It  is  clear  from 
the  contract  that  this  theatre  was  to  be  opened  for  gain,  and  the  plea  shews 
its  situation  to  be  such,  that  no  licence  for  the  representation  of  theatrical 
entertainments  within  it  could  be  legally  obtained.  I  think,  therefore,  that  it 
WIS  unnecessary  to  aver  that  no  licence  had  been  obtained.  However  it  is  so 
averred,  and  the  consequence  is,  that  the  agreement  was  to  do  an  act  which 
most  have  been  illegal. 

Coleridge,  J. — I  am  of  the  same  opinion,  and  I  think  that  the  plea  is 
{ood.  The  facts  here  shew  that  this  theatre  fails  within  the  operation  of 
the  stat.  10  Geo.  2.  -That  disposes  of  the  first  points  As  to  the  next,  the 
question  whose  duty  it  was  to  obtain  the  licence,  seems  to  me  not  to  arise. 
In  this  case  no  lettt;Ts-patent  or  licence  could  have  been  granted,  either 
hj  Her  Majesty  or  the  Lord  Chamberlain,  and  it  is  clear  that  the  magis- 
tfates  had  no  authority.  Therefore  the  agreement  was  to  do  an  act 
whicl\  was  unlawful  at  the  time,  and  could  not  be  aderwards  rendered 
Uwful. 

Rule  refused 
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Queen's  Bench.  The  QuEEN  V.  The  RECORDER  of  CaERMARTHEN. 

The  town  clerk  A    RULE  had  been  obtained  for  a  mandamus^  directing  the  recorder  of 

represenutive  Caermartheii  to  enter  continuances   and  hear  an   appeal  against  a 

3ouncif°a^d  trough   rate.     The  notice  of  appeal  was  lodged  at  the  Quarter  Sessioni 

therefore  for  the  bofough,  in  February f  1 838,  and  came  on  to  be  heard  in  May.    The 

pea*  18  ma^  appellant  being  called  on  to  prove  his  notice  of  appeal,  gave  evidence  thit 

hf**"*V*  notice  had  been  served  on  the  nia3'or,  the  town  clerk,  the  high  constable 

the  notice  of'  ^^  ^^^  borough,  and  the  late  and  present  officers  of  the  appellants  psrisL 

2Srjdrn"him*  '^  ^^^  objected  that  under  the  65  Geo.  3  c.  51,  s.  14,  and  the  67  Geo.Zy 

and  not  on  the  c.  94,  s.  2,  a  notice  ought  to  have  been  likewise  served  on  the  clerk  of  tbe 

peace  for  the  I'^ace  of  the  borough  of  Caermarthen.     The  55  Geo.  3,  c.  61,  s.  14,  directs 

tj^cougii ;  for  that  an  appeal  against  a  county  rate  might  be  made  to  the  Quarter  Seseioiu. 

MunicipafAct  The  provisions   there  made   regarding   the  appeal,  were  repealed  bjthe 

refers  to  and  in-  57  q^q^  3  e.  94,  8.  2,  which  enacts  "  that  fourteen  days  clear  notice  in 

corporates  the  ...  .  .       .  ,. 

provisions  of  writmg  shall  be  given  by  the  parties  intending  to  appeal  against  any  rate  or 
Ing  to  coumv*"  assessment,  to  the  parties  against  whose  rate  the  appeal  is  to  be  made,  to  the 
rates,  it  does  clerk  of  the  peace  of  the  county,  and  the  hundred  constable,  of  the  intentioe 
only,  and  not  ^  ^^  ^^^^  appeal  at  the  next  General  Quarter  Sessions  of  the  peaoe.^  Tbe 
literally.  5  &  6  fT.  4,  c.  76,  s.  92,  after  giving  directions  as  to  the  raising  of  a  borough 

fund,  empowers  the  town  council  to  supply  any  deficiencies  in  such  fund 
by  the  imposition  of  a  rate,  and  for  this  purpose  gives  the  town  council  "  all 
the  powers  which  any  justices  of  the  peace  assembled  at  their  Generd 
or  Quarter  Sessions  in  any  county  in  England,  have  within  the  limits  of  their 
commission  by  virtue  of  the  55  Geo.  3,  c.  51,  or  as  near  thereto  as  the 
nature  of  the  case  will  admit,  except  as  is  hereinader  excepted,^'  and  it  is  after- 
wards provided,  "  that  such  council  shall  not  be  empowered  to  receive,  heefi 
or  determine  any  appeal  against  any  such  rate,  and  if  any  person  shall  think 
himself  aggrieved  by  any  such  rate,  it  shall  be  lawful  for  him  to  appeal  to  the 
recorder  hereinaAer  mentioned,  at  the  next  Quarter  Sessions  for  the  borough 
at  which  such  rate  has  been  made,  or  in  case  there  shall  be  no  recorder  witbia 
such  borough,  to  the  justices  at  the  next  Court  of  Quarter  Sessions  for  the 
county  within  which  such  borough  is  situate,  or  whereunto  it  is  adjacent, 
and  such  recorderor  justices  respectively  shall  have  power  to  hear  and  deter- 
mine the  same,  and  to  award  relief  in  the  premises  as  in  the  case  of  an  eppesl 
against  any  county  rate.'^  As  the  notice  required  had  not  been  smed 
according  to  the  provisions  of  the  55  &  57  Geo,  3,  whrch  it  was  contended 
must  be  considered  as  embodied  in  the  6  &  6  JV.  4,  c.  76,  it  was  objected 
that  the  recorder  had  no  jurisdiction  to  hear  the  appeal.  The  recorder 
adopted  the  objection  and  refused  to  hear  it.  The  rule  for  a  mandamus 
was  consequently  obtained. 

Chilton  shewed  cause. — The  objection  to  this  notice  of  appeal  is  fetal. 
The  55  Geo.  3,  c.  51,  is  in  terms  referred  to  by  the  Municipal  Corporation 
Act,  but  some  of  the  provisions  of  the  55  Geo.  3,  have  been  altered  by  the 
57  Geo.  3,  and  so  far  as  the  subject  of  appeal  is  concerned,  both  these  Sta- 


EASTER  TERM,  1838. 


223 


V. 

The  Recor- 
der of  Cakr- 

MAHTUEN. 


tutes  must  bo  considered  as  embodied  in  the  Municipal  Act.      It  will  then    Owen's  Bem^, 

appear  that  the  clerk  of  the  peace  is  expressly  named,  as  an  officer  to  whom     ti,7(Jueen 

notice  of  appeal  is  to  be  given.     It  may  be  said  the  provision  as  to  the  clerk 

of  the  peace  applies  only  to  counties,  but  the  clerk  of  the  peace   of  a 

borough,  when  such  borough  is  for  certain  purposes  put  on  the  footing  of  a 

county,  must,  so  far  as  such  purposes  are  concerned,  stand  in  the  place  of  the 

county  officer.     There  is  a  clerk  of  the  peace  in  the  borough  of  Caermartken, 

asdtohim  notice  ought  to  have  been  given. — [^Coleridgey  J. — The  clerk  of  the 

peace  in  a  county  is  the  officer  of  the  Sessions  by  whom  the  rate  is  made,  but 

in  a  borough,  the  rate  is  made  by  the  town  council.     The  town  clerk  is  the 

officer  of  the  town  council.     Is  he  not  therefore  the  person  indicated  by  the 

Statute  ?] — He  is  not  named,  but  the  clerk  of  the  peace  is  named  in  the 

Statute,  and  when  such  an  officer  exists  the  notice  should  be  served  on  him. 


E.  F.  Williams  in  support  of  the  rule. — It  may  be  conceded  that  the  pro- 
Tisions  of  the  Statutes,  55  &  57  Geo,  3,  are  to  a  certain  extent  embodied  in 
the  Municipal  Corporation  Act ;  that  is,  just  so  far  as  to  carry  out  the  object 
<f  the  legistature,  which  was  to  enable  the  town  council  to  make  a  borough 
lite,  and  to  allow  a  person  aggrieved  to  appeal  against  it,  giving  notice  to  the 
]iuties  concerned  in  making  or  enforcing  it ;  now  the  clerk  of  the  peace  in  a 
IxMougb  b  not  a  party  concerned  in  making  or  enforcing  it.  The  provisions 
tf  the  Statutes  referred  to  cannot  always  be  complied  with.  A  rate  may  be  made 
k  a  borough  where  there  is  no  recorder  nor  clerk  of  the  peace.  The  Muni- 
dpal  Corporation  Act  has  in  one  instance  contemplated  such  a  case,  and 
ks  directed  that  where  there  is  no  recorder  the  appeal  shall  be  heard  at  the 
coonty  Quarter  Sessions :  neither  can  the  words  of  the  57  Geo.  3,  c.  94,  be 
cvried  exactly  into  effect  in  another  instance,  for  in  most  boroughs  there 
B  DO  constable  of  the  hundred.  Yet  it  cannot  be  contended  that  in 
booughs  where  there  is  no  clerk  of  the  peace,  nor  any  constable  of  the 
koidred,  the  inhabitants  are  on  that  account  to  be  deprived  of  the  right  of 
tppealing  against  a  rate.  As  it  is  impossible  with  regard  to  a  borough 
nte^  that  all  the  provisions  of  the  previous  Statutes  can  be  complied  with, 
k  it  more  reasonable  to  believe  that  they  are  altogether  dispensed  with, 
Am  that  they  are  to  be  enforced  so  as  to  take  away  the  right  of  appeal. 

Lord  Dhnman,  C.  J.-— I  think  that  the  notice  was  sufficient,  and  that  the 
neorder  ought  to  have  heard  the  appeal.  The  object  of  the  Statute  is  to 
live  notice  to  the  parties  who  make  the  rate.  The  rate  is  made  by  the  town 
CMoieil.  The  town  clerk  is  the  servant  of  the  town  council.  The  notice  to 
Vm^  therefore,  was  a  notice  to  the  parties  who  made  the  rate.  In  constru- 
ing a  provision  of  this  kind,  we  must  not  look  with  too  much  nicety  at  the 
*wds  by  which  a  person  may  be  described,  but  at  the  principle  and  reason 
rfthe  thing.  The  town  clerk  of  a  borough  is  for  this  purpose  the  same  per- 
•oa  as  the  clerk  of  the  peace  in  a  county.  I  am  sorry  that  a  doubt  should 
<▼«•  have  been  entertained  whether  any  notice  of  appeal  was  necesswy.  I 
tlunk  it  clear  that  a  notice  is  necessary,  but  in  this  case  I  think  the  notice 
na  sufficient  to  entitle  the  party  giving  it,  to  have  his  appeal  heard. 

LiTTLEDALB,  J. — I  am  of  the  same  opinion.    I  think  that  a  notice  is  neces- 
<vy  and  most  be  given ;  with  respect  to  a  county  rate  it  is  clear  that  as  the 
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Queen'9  Bench,  justices  in  Session  make  the  rate,  the  clerk  of  the  peace  is  their  repi 
The  Queen  ^^^^  ^  receive  notice  of  an  appeal  against  it.  In  a  borough  rate  ^ 
made  by  the  town  council,  the  town  clerk  is  the  proper  representative 
body  to  receive  notice.  I(  may  be  true  that  there  is  a  clerk  of  the  p 
this  borough,  but  we  must  look  to  the  intention  of  the  legislature, 
defeat  that  intention  by  adhering  too  literally  to  the  words  of  the  Ac 
clerk  of  the  peace  of  a  borough  does  not  act  in  the  same  respect 
clerk  of  the  peace  of  a  county,  for  he  is  not  the  servant  and  officer 
persons  who  make  the  rate.  The  town  clerk  is  their  servant  and  offi 
to  him  the  notice  must  be  given. 


Williams,  J. — I  am  of  the  same  opinion.  It  is  clear  that  a  notk 
quired.  A  proper  notice  has  been  given  here.  Some  parts  of  the  < 
tutes  are  necessarily  inapplicable,  as  some  of  the  officers  mentioned  i 
do  not  exist  in  a  borough.  The  proceedings  in  the  case  of  an  appeal 
a  borough  rate,  must  approximate  as  nearly  as  possible  to  those  in  1 
of  an  appeal  against  a  county  rate.  They  do  so  here,  for  a  proper  not 
been  given  to  all  the  other  parties,  and  with  respect  to  the  town  clerk, 
that,  for  this  purpose,  he  stands  in  the  same  situation  with  regai 
borough,  as  the  clerk  of  the  peace  does  with  regard  to  a  county. 

Coleridge,  J. — I  think  that  the  Act  requires  that  a  notice  sho 
given,  and  that  a  proper  notice  has  been  given  in  this  case.  Th€ 
which  wind  up  the  provisions  as  to  appeal  in  the  Municipal  Corporat 
"  as  in  the  case  of  an  appeal  against  any  county  rate,''  must  be  take 
elude  the  condition  of  a  notice  which  is  necessary  in  such  an  appeal, 
must  thereibre  be  a  compliance  with  the  provisions  of  the  former  Act,  I 
compliance  must  be  not  in  terms,  but  in  substance,  as  there  are  som< 
sions  in  the  one  case,  which  it  is  impossible  to  apply  to  the  other, 
case  the  proper  person  to  whom  to  give  notice  was  the  town  clerk,  y 
this  p\u*pose  is  the  same  as  the  clerk  of  the  peace  in  a  county :  h 
officer  and  representative  of  the  persons  who  make  the  rate.  This 
Parliament  separates  the  town  council  from  the  Quarter  Sessions  for  t 
poses  of  rating.  The  authority  to  make  a  rate  which  is  ordinarily  v 
the  justices  of  a  county,  assembled  in  Sessions,  is  here  given  to  tl 
council.  Then  to  whom  is  notice  of  appeal  against  that  rate  to  be  g 
well  as  to  the  officer  of  those  who  make  it.  The  town  clerk  is  that 
The  notice  here  is  therefore  correct;  there  has  been  a  proper  compliaz 
the  Act,  and  the  appeal  ought  to  have  been  heard. 

Rule  absc 


May  10. 


The  Queen  v.  Burgess. 


1.  A  prisoner     ARCHBOLD  obtained  a  rule  nm  on  the  28th  April  to  discha 
TuYtcSy upontt  prisoner  out  of  the  custody  of  the  sheriff.    It  appeared  that 
attachment  for    been  taken  under  a  writ  of  attachment  for  nonpayment  of  costb, 

Bon  payment 

of  costs  on  the 

3d  Febrwiry,  and  on  the  28th  of  A^rH  an  application  was  made  to  discharge  him,  upon  the 

ground  of  an  irregularity  in  the  execution  of  the  writ  r^ — Held,  that  the  application  was  too  late. 

2.  It  is  no  ground  of  ohjection  that  the  application  for  his  discharge  was  nmde  at  the  insUnce 
of  a  person  who  took  out  the  rule  in  the  name  of  an  attorney,  without  any  authority  from  the 

ftttofney* 
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Sd  of  Febmary,  1838.  The  ground  of  the  motion  was  that  Burgess  had 
been  improperly  taken  into  custody  whilst  he  was  leaving  the  prison,  after 
being  ordered  to  be  discharged  for  an  irregularity  in  a  former  writ  of  attach- 
ment (a). 

Knawles  shewed  cause.— He  objected  that  the  rule  nisi  had  been  obtained 
il  the  instance  of  one  Rogers,  in  *the  name  of  Mr.  Pepper,  an  attorney  of  the 
Coorty  and  that  it  i^peared  by  Pepper's  affidavit,  that  Rogers  was  not  an 
attorney,  and  that  be  had  used  Pepper's  name  without  having  obtained  his 
pennission  to  do  so. 

^eA&o/dL— This  application  might  have  been  made  by  the  prisoner  with- 
fol  the  intervention  of  any  attorney ;  and  although  proceedings  may  be 
Isken  against  Rogers  if  he  has  misconducted  himself,  the  rule  is,  that  the 
SKScrmduct  of  a  person  who  represents  himself  to  be  an  attorney,  shall  not 
iftct  an  innocent  client. 

Lord  Dbnhan,  C.  J. — Thai  is  certainly  the  distinction. 

Kuowles. — There  is  another  objection :  this  application  was  made  too  late. 

Tbe  defendant  vras  taken  into  custody  on   the  3d  of  February y  and  the  rule 

.  4yt  was  not  obtained  until  the  28th  of  April.   In  Primrose  v.  Baddeley  (6), 

[  k  wss  held  that  the  rule  as  to  applications  respecting  irregularities,  was  ap- 

^finUe  to  persons  in  custody,  as  well  as  to  other  persons. 

> 

\  .  JnsUo/i.— There  is  a  distinction  between  irregularities  in  mesne,  and 
ftsA  process.  In  the  former  case,  a  defendant  must  apply  within  a  reason- 
rSHe  time,  but  if  he  is  in  custody  under  final  process,  then  he  may  apply  fur 
^liidisdiarge  at  any  time  {e). 
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ft    Lord  Denm AN,  C.  J.— It  appears  to  me  that  this  application  is  made  too 
(%!•.    The  objection  made  to  the  execution  of  the  writ  of  attachment,  is  one 
tf  ill  othen  the  most  within  Uie  knowledge  of  the  defendant. 

t    LiTTLiDALB,  J.,  concurred. 

Pattbsou,  J.— Ill  the  eourse  of  the  last  Term,  I  held  that  an  application 
ti discharge  a  defendant  taken  in  execution  under  final  process,  was  made 


GouRiDGBy  J.y  concurred. 


Rule  discharged 


(•)  See    The    Queen-  v.    Burgess^ 
(i)  2  Dow.  P.  C.  350. 


(c)  See  Fikwood  v.  Clements,  ante 
165. 

(d)  Esdaile  v.  Davis,  ante,  35. 
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n^RESPASS.  This  cause  was  tried  before  Bosanquti,  J.,  at  tl 
Assizes  for  Somersetshire.  The  declaration  stated  that  the  del 
broke  and  prostrated  a  certain  wall  of  the  plaintifi^  bounded  towar 
north  by  a  workshop  of  the  defendant,  and  towards  the  south  by  a  b 
of  the  plaintiff,  and  carried  away  the  materials.  The  defendant  p1eade< 
not  guilty ;  Secondly^  that  the  wall  was  not  the  wall  of  the  plaintiff;  7 
that  the  wall  was  the  wall,  soil,  and  freehold  of  the  defendant ;  and  Fo 
that  at  the  time  of  the  trespass,  the  wall  was  a  party  wall,  standing, 
erected  and  built,  partly  on  land  of  the  plaintiff)  and  partly  on  l&ad 
defendant.    Issues  were  joined  on  these  pleas. 

At  the  trial  both  parties  claimed  the  entire  wall,  which  was  bounded 
north  and  south,  as  stated  in  the  declaration.  The  trespass  complai 
was,  that  the  defendant  had  stripped  off  some  thatch  from  the  top  of  tli 
It  appeared  that  in  1837  the  plaintiff  and  defendant  had  purchased  tl 
mises  on  either  side  of  the  wall  by  public  auction,  from  the  same  y 
The  plaintiff^s  conveyance  described  the  property  which  he  purcb 
'*all  that  messuage  and  dwelling-house,  with  the  garden,  worksho] 
buildings  behind  the  same,  situate  in  Sheep-Markei  Street,  Crewkemt 
years  in  the  possession  of  John  WiUe,  and  now  in  the  occupation  of  < 
Howe  as  tenant  thereof,  together  with  all  houses,  out-houses,  &c.,  kn 
reputed  to  be  parcel  thereof  The  description  in  the  defendant's  c 
ance  was  in  the  same  form  of  words,  describing  his  premises  as  bem 
in  the  occupation  of  one  Priddle,  Many  witnesses  were  examined  o 
sides,  to  prove  acts  of  ownership  by  the  former  owners  of  the  respectii 
mises.  The  pktin  tiff  proved  that  a  building  had  been  supported  by  th 
on  his  side,  upwards  of  forty  years ;  the  defendant  proved  that  the  rool 
workshop  rested  on  the  wall  for  upwards  of  twenty  years.  For  the  pur 
shewin&r  the  extent  of  the  premises  which  were  conveyed  to  him  in  18! 

respective  ®  ,  • 

houses  on  each   defendant  oflercd  in  evidence,  a  hand-bill  which  announced  the  sale  of  tl 
h]? auction  o?"   V^^^Y  ^J  auction,  and  which  had  been  circulated  before  and  at  the  time 

one  vendor, 
and  the  plain- 
tiff's deed  of 
assignment 
conveyed  to 
him  a  mes- 
suage in  the 
occupation  of 
one  G.  lIotM, 
together  with 
all  outhouses, 
&c.  known  and 
re 
ce 

of*  JieX"  he    •'^^&^»  afterwards,  ordered  a  verdict  to  be  entered  for  the  defendant 
extent  of  the      second  issue  also. 

plaintiiF's  pre- 
mises, the  defendant  put  in  evidence  a  hand  hill  which  was  circulated  at  the  auction  room, 
ftnd  seen  there  hy  the  plaintiff's  aeent,  in  which  the  plaintiff's  premises,  as  lot  2,  in  the  occu- 
pation of  G.  Hnwe,  were  descrihed  hy  admeasurement : — HtfU,  that  the  hill  was  sdmiasihle  ii* 
evidence  to  show  what  it  was,  that  at  the  time  was  known  or  reputed  to  he  parcel  of  the  pre- 
miaet  m  6.  Uowe't  occupation. 


May  10. 

1.  Trespass 
for  hreakmg 
down  a  wall  of 
the  plaintiff's, 
hounded  on 
the  north  hv 
a  workshnp'of 
the  defendant's. 
PUas:  First, 
not  guilty ; 
Seetmd,  that  the 
wall  was  not 
plaintiff's 
wall;  Third, 
that  the  wall 
was  the  wall  of 
the  defendant ; 
and  Fou-  th,  that 
the  wall  was  a 
party  wall, 
standing  partly 
on  land  or  the 
plaintiff,  and 
partly  on  land 
of  the  defend- 
ant.^   The  jury 
having  found, 
the  fourth  issue 
for  the  defend- 
ant : — Held, 
that  he  was 
also  entitled 
to  the  verdict 
on  the  second 
issue. 

2.  In  an 
action  respect- 
ing the  right 
to  a  wall,  it 
was  in  evi- 
dence that  the 
Slaintiff  and 
efendant 
hought  their 


sale,  and  was  seen  at  the  auction  room  by  the  agent  who  bid  for  the  p! 
The  bill  described  lot  1,  which  was  purchased  by  the  defendant^  «i 
in  the  occupation  of  Priddle,  and  as  containing  twenty-nine  feet  in  lei 
the  south  boundary;  and  lot  2,  being  the  plaintiff's  house,  as  in  thi 
pation  o(Howe,  and  containing  forty-seven  feet  on  the  south.  This  ei 
was  objected  to,  as  tending  to  explain  and  alter  the  description  of  tl 
mises  in  the  conveyance  to  the  plaintiff,  but  the  learned  Judge  ovemil 
c.  known  and   objection.     The  jury  found  a  verdict  for  the  plaintiff  on  the  first  am 

futed  as  nnr—         v  .1      v  • 

thereof.  For   issues,  and  for  the  defendant  on  the  fourth  issue;  whereupon  the  I 
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First  Point 


Erk  rooYed  for  a  rule  to  shew  cause  why  the  verdict  for  the  defendant  en    Qu^enU  Bench. 
the  second  issue  should  not  be  set  aside,  and  entered  for  the  plaintiff;  and 
irbjr  judgment  on  the  fourth  issue  should  not  be  entered  for  the  plaintiff 
Mil  obstante  veredicto;  and  why  there  should  not  be  a  new  trial,  upon  the 
;TOund  that  of  the  hand-bill  was  improperly  received  in  evidence. 

The  plaintiff*  is  entitled  to  a  verdict  on  the  second  issue,  because  the  de- 
endaiit's  plea  that  the  wall  was  not  the  plaintiff's  wall  is  negatived  by  the 
{lidrace.  Upon  the  finding  of  the  jury  on  the  fourth  issue^  that  the  wall 
ris  partly  on  the  land  of  the  plaintiff,  and  partly  on  the  land  of  the  defend- 
lOt,  it  follows,  with  reference  to  the  second  issue,  that  two  walls  were  in  ex- 
steDce,  one  on  the  plaintiff  ^s  land,  and  the  other  on  the  land  of  the  defend- 
int;  and  as  the  thatch  which  was  stripped  off,  extended  over  the  entire  wall, 
lod  consequently  over  that  portion  of  the  land  which  belonged  to  the  plain- 
tiCit  must  be  taken  that  a  trespass  was  proved  upon  the  plaintiff's  wall. 
Ind  this  would  be  quite  consistent  with  the  statement  in  the  declaration,  that 
Aie  wall  was  bounded  on  the  north  by  the  defendant's  workshop.  As  the 
borth  plea  alleges  that  the  wall  was  built,  partly  on  the  land  of  the  plaintiff, 
lod  partly  on  the  land  of  the  defendant,  Matt9  v.  Hawkins  (a),  is  an  express 
nthority  to  shew  that  in  such  a  case  the  parties  are  not  tenants  in  common, 
nd  that  each  party  may  maintain  trespass,  for  any  injury  done  to  the  part 
■Uch  stands  on  his  own  land  ;  Cuhitt  v.  Porter  (6),  supports  this  doctrine. 

The  fourth  pleaafibrds  no  answer  to  the  action,  and  the  plaintiff  is  entitled  Second  Point. 
bfodgment  non  obstante  veredicto  on  that  issue.  The  plaintiff  complains  of 
itmpass  upon  the  entire  wall,  and  the  defendant  justifies  the  trespass  as  to 
yf  of  it  only. — [Paiteson,  J. — The  plea  may  be  demurrable ;  but  when  a 
pkft  b  pleaded  to  the  whole  declaration,  and  answers  only  a  part  of  it,  can 
fm  have  judgment  non  obstante  veredicto  ?  I  should  doubt  that  proposi- 
Bmi.] — ^Tbe  plea  is  bad  upon  the  face  of  it. 

Tile  evidence  as  to  the  hand-bill  was  not  admissible.  It  was  offered  to 
npbin  the  deed  whereby  the  plaintiff's  property  was  conveyed  to  him,  and 
vmld  vary  the  description  of  the  premises  as  stated  in  the  deed.  There  was 
IM  evidence  to  show  that  the  bill  was  seen  by  the  plaintiff  before  or  at  the 
of  the  sale. 

Cur.  adv.  vull. 


Third  Point. 


Lord  Dbnman,  C.  J.,  delivered  judgment.    After  stating  the  pleadings , 

kilLordship  continued  thus: — The  foundation  of  the  motion  ns  to  the  second 

WtOB  iSy  that  regard  being  had  to  the  finding  on  the  fourth,  it  must  be  taken 

Ibt  there  are  two  walls,  one  on  the  plaintiff's   land,  and  his  property, 

lb  other   on   the  defendant's  and   his  property,   and   as  a  trespass  has 

keo  proved  on  that  wall,  or  that  portion  of  the  two  united  walls  which 

tedi  on  phuntifTs  land,  and  is   his   property,   the   second   plea   is    nc- 

fitived,  and  the  issue  should  be  found  for  him ;  and  it  is  said  the  abuttals 

k  the  declaration  present  no  difficulty  in  the  way  of  this  finding,  fur  that  the 

pirtkm  of  wall  on  the  north  of  the  plaintiff's  wall,  is  only  the  back  wall  of 

lb  defendant's  workshop  and  building.    But  we  are  of  opinion  that  this  rea- 

Kvmig  cannot  prevail.     It  is  clear  that  the  plaintiff  brought  his  action  for  an 

•^fegsd  trespass  on  the  whole  of  that  which  the  jury  have  found  to  be  a  party 


<•)  5  Taunt ». 


(b)  1  B.  &  Cress.  257. 
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QueeieiBendk  wall,  as  one  entire  buildiifkv  erected  on  his  own  land,  and  the  atragg 
cause  was,  as  to  the  propei^ty  in*  the  whole  wall ;  and  asaumiiig  that 
jury's  finding  we  must  taki3  it  there  are  two  walls,  one  on  the  land 
party,  that  same  finding  shews  that  these  two  walls  abut  on  eech  ot 
the  plaintiff  consequently  has  failed  to  prove  his  property  ia  1 
described  by  its  abuttals  in  the  declaration.  The  fact  that  the  del 
workshop  and  other  buildings  of  the  defendant  mentbned  in  the  dec 
are  built  against,  with  the  roof  resting  on,  the  top  of  the  united  wal 
not  make  that  wall  which  stands  on  the  defendants  land,  a  portion  < 
selves,  they  are  not  therefore  the  abuttals,  but  the  wall  itself  is  tb 
to  the  plaintiff's  wall.  If  the  verdict  is  rightly  entered  on  the  secoi 
it  is  unnecessary  to  grant  any  rule  for  the  purpose  of  considering  wh< 
fourth  be  a  good  plea.  Nothing  would  depend  on  that  plea  but  the 
the  issue,  which  must  be  inconsiderable,  as  all  the  evidence  applicabl 
also  material  to  the  second.  Upon  the  defendant's  allowing  the  pla 
costs  of  this  issue,  there  will  therefore  be  no  rule  on  this  point. 

Motion  was  also  made  for  a  new  trial,  on  the  ground  that  the  ver 
against  the  evidence,  and  that  some  evidence  had  been  improperly  i 
We  have  seen  the  learned  judge's  note ;  there  appears  to  have  bei 
evidence  offered  on  both  sides,  and  he  is  satisfied  with  the  verdii 
evidence  said  to  have  been  improperly  received,  was  a  hand-bill  ad' 
the  properties  both  of  the  plaintiff  and  defendant  for  sale,  and  it  w 
that  this  was  received  in  order  to  construe  the  deed  by  which  the  p 
property  was  conveyed  to  him.  The  plaintiff  and  defendant  had  p\ 
of  the  same  owner ;  the  lot  which  each  purchased  was  described  m  his 
a  reference  to  the  occupation  of  the  then  tenant,  and  there  were ' 
pass  all  that  '*  was  known  or  reputed  to  be  parcel"  of  such  oocupatioi 
was  evidence  to  shew  that  the  hand- bill  in  questbn,  was  circulated  in 
room  before,  and  at  the  time  of  the  sale,  and  that  it  was  seen  by  tk 
who  attended  as  the  pkuntiff's  agent,  and  bid  and  bought  for  him. 
then  at  these  facts,  and  the  language  of  the  deed,  we  think  this  I 
properly  received,  not  to  control  the  language  of  the  deed  or  to  oon 
but  to  apply  it.  It  was  evidence  to  shew  what  it  was,  that  at  the  time  of 
was  known  or  reputed  to  be  parcel  of  that  tenant^s  occupation  which  the 
purchased,  and  which  was  conveyed  to  him  by  the  deed.  For  these 
we  think  there  should  be  no  rule,  on  any  of  thegroimds  taken  by] 

Rule  re 


Apnl2L 


D0E5  dem.  Neale  v.  Samples. 


In  ejectment  l^  JECTMENT  tried  before  Lord  Denman,  C.  J.,  at  the  last  Wi 

gl|^e  against  Assizes.     The  lessor  of  the  plaintiff  claimed  as  mortgagee  of  a  he 

the  sou  of  premises  in  the  county  of  Southampton,     The  mortgage  deed,  dat 

£be  defendant  of  October ,  1821,  was  proved,  whereby  the  father  of  the  defendant  dh 

produced^a^  the  premises,  in  fee  for  300/.,  to  the  lessor  of  the  plaintiff.    The  la 

tlement,  more 

than  thirty  years  old,  made  prior  to  the  mortgagor's  marriage,  whereby  he  ooBTcired  ih% 
premises  to  trustees,  upon  trust  for  himself  for  ufe,  with  remainder  to  the  issue  of  tne  mar- 
riage. It  bein^  proved  that  the  deed  was  found  among  the  papers  of  the  mortgagor  >—l&U, 
that  although  iIi'ih  was  not  strictly  the  proper  custody  the  acod  was  nevezthelest  admissiUe 
without  oTfK>f  of  iu  execution. 
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10,  withoat  paying  the  money  lent.    For  the  purpose  of  shewing    Qneeid  Benek. 
»rtgagor  had  only  a  life  estate  in  the  premises,  the  defendant  pro-     j^^^.  ^^^ 
d  of  settlement,  bearing  date  the  9th  of  November,  1785,  which         Nkali 
to  be  made  on  the  intended  marriage  of  the  mortgagor  with  one       Samples. 
t,  the  defendant's  mother.    By  that  deed,  the  mortgagor  conveyed 
s  to  trustees,  upon  trust  fbr  himself  for  life,  with  remainder  to  the 
:  marriage,  in  fee ;  and  it  contained  a  proviso  that  if  the  marriage 
ce  eflfect  within  six  months  from  the  date  thereof,  then  that  the 
I  be  void.   Evidence  was  given  that  the  marriage  was  solemnized 
nonths.    No  proof  of  the  execution  of  the  deed  was  oflered,  but  a 
•ved  that  it  was  found  among  the  papers  of  the  mortgagor,  after 
It  appeared  that  the  trustees,  and  all  the  other  persons  whose 
Bared  on  the«  settlement,  had   been  dead  many  years.     It  was 
r  the  lessor  of  the  plaintiff,  that  proof  of  the  execution  of  the 
ecessary,  inasmuch  as  it  did  not  come  out  of  the  proper  custody, 
not  therefore  be  received  as  a  deed  more  than  thirty  years  old, 
3d  itself.    The  learned  judge  reserved  the  point,  but  received  the 
id  the  defendant  had  a  verdict. 

V  moved  to  enter  a  verdict  for  the  lessor  of  the  plaintiff.  It  is 
deed  may  be  received  without  proof  of  the  execution,  when  it  is 
hirty  years  old,  provided  it  comes  out  of  the  proper  legal  custody ; 
bond  is  found  among  the  other  papers  of  the  obligee,  Chelsea 
he  V.  Cowper  (a).  But  if  there  is  any  thing  suspicious  about  the  ap- 
'  the  deed,  as  a  raisure  or  interlineation,  then  some  better  account 
ren  of  it ;  and  in  Bullae  Nisi  Prius,  page  255,  it  is  said, "  that  this 
t  especially  to  be  done  if  the  deed  import  a  fraud,  as  where  a  man 
'eversion  to  one,  and  after  conveys  it  to  another,  and  the  second 
troves  his  title ;  because  in  such  case  the  presumption  arising  from 
ty  of  the  deed  is  destroyed  by  an  opposite  presumption ;  for  no 
)e  supposed  guilty  of  so  manifest  a  fraud."  The  same  rule  is  also 
in  Bac.  Abr.  Tit.  Evidence  F.  and  Forbes  v.  Wale  (fi).  Here  the 
>und  in  the  worst  possible  custody.  If  the  mortgagor  had  in- 
raud,  the  fabrication  of  such  a  deed  would  have  been  a  very 
ode  of  carrying  it  into  effect.  [Lord  Denman,  C.  J. — ^I  took  the 
the  jury  as  to  the  question  of  fraud.]  There  was  enough  to  throw 
upon  the  deed,  and  to  call  for  proof  of  the  hand  writing  of  the 
n  some  cases  the  possession  of  the  tenant  for  life  may  be  a  proper 
ough,  but  it  was  not  so  in  the  present  instance. 

>ALE,  J. — The  deed  was  not,  perhaps,  in  the  best  custody,  but  it 
me  upon  the  whole,  that  the  custody  was  not  so  improper  as  to 
cessary  to  give  proof  of  the  execution. 

w,  J. — There  does  not  seem  to  have  been  any  suggestion  of  fraud  in 
KAUse  the  deed  was  dated  in  1 785,  and  a  marriage  was  proved  to  have 
e  within  six  months  from  its  date.  The  trustees  and  their  repre- 
were  perhaps  the  fittest  persons  to  have  the  custody  of  such  a  deed, 

ip.  275.  (b)  1  W.  Black.  532. 
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QMM'f  B4nA,  but  I  have  always  understood  that  prcfpet  custody,  does  not  mean  tl 

Dot  dem.  ^^^  ^^  ^^  ^^^^  person,  who  is  entitled  in  point  of  law  to  hold  the  doc 

Neali  One  kind  of  custody  may  not  be  so  strictly  regular  as  aootber,  and 

SaiJlbj.  proper  enough. 

Coleridge.  J. — ^I  am  of  the  same  opinion.  It  seems  to  me  that  tl 
such  a  custody,  as  under  all  the  circumstances  of  the  case,  was  suffic 
dispense  with  proof  of  the  deed.  In  77^  Bishop  of  Meath  v.  Mar 
Winchester  (c),  a  document  belonging  to  the  see  of  the  bishop  was 
with  his  private  papers,  and  it  was  held  in  the  House  of  Lords  that 
admissible  in  evidence^  now  that  was  clearly  not  the  proper  custody. 

Rule  refi 

(c)  3  Bing.  N.  C.  183u 


May,  10.  Wriqht  V.  GoDDARD  aod  others. 

1.  A  declara^  r^OVENANT  on  an  indenture  of  lease  of  a  brewery  for  seven  years. 
tioQ  m  cove-  declaration  set  out  three  covenants  ;   First,  a  general  covenant 

Hani  set  out  . 

three  cove-  pair  the  premises  during  the  continuance  of  the  term,  reasonable  u! 

ren&gene-^  wear  thereof  only  excepted  ;  Secondly ,  a  covenant  to  yield  up,  upon  t 

tiixi,  second,  piration  or  other  sooner  determination  of  the  term,  all  the  premises,  ii 

premiies  fn  ^^d  substantial  repair,   reasonable  use  and   wear   thereof  only  exc 

repair  at  the  Thirdly,  a  covenant  that  the  plaintiff  should  be  at  liberty  to  enter  an 

expiration  of  ^  ,  *  _  .  "^ 

the  term,  and  the  State  of  the  premises  during  the  term,  and  in  case  of  defects  and  ^ 

mb  vithinone  ^^P^^  &&  aforesaid,  that  the  defendants,  within  one  calendar  month  nea 

month  after  notice  thereof  in  writing,  should  have  been  given  to  them,  should  cai 

ing.  Breadi.  repairs  to  be  done.     Averment,  that  by  the  said  indenture,  it  was  pr 

fend  *^t  did"  ot  ^*^^®®°  ^^®  parties,   that  if  the  defendants   should  be  desirous  o 

within  one  ting  an  end  to  the  demise,  at  the  expiration  of  the  first  three  years 

n^i(w  or^iu  ^'^  ^^  seven  years,  and  should  for  that  purpose  deliver  to  the  plaint 

any  other  time  calendar  months'  previous  notice  in  writing,  of  their  intention  to  do  e 

pmniaet,  nor  then,  at  the  expiration  of  the  said  three  years,  the  said  lease  and  everj 

did  he  leave  therein  contained,  should  cease  and  be  absolutely  void,  to  all  intents  an 

the  premises  «„i,.         i  ii         iii.-!  .11 

in  good  repair  poses.  The  declaration  then  stated  that  the  defendants  occupied  the  pn 

mim^on^of^'  until  the  1 1th  of  October,  1837,  when  the  said  demise  was  ended  and 

the  term.  The  mined,  according  to  the  intent  and  meaning  of  the  indenture  of  demist 

pleaded  a  pay-  the  defendants   having  given  six  calendar  months'  notice,  to  determii 

^?°C**'^rt^''  d  ^^'^^"'^y  ^^  '^®  expiration  of  the  first  three  years  of  the  said  term ;  an 

that  the  plain- 
tifT  had  not  sus- 
tained damages  to  a  greater  amount,  in  respect  of  the  causes  of  action  in  the  declaration  mentioned. 
After  a  verdict,  for  the  plaintiflT,  upon  motion  in  arrest  of  judgment,  it  was  objected  that  it 
was  not  averred  that  notice  to  repair  had  been  given  in  writing,  and  other  similar  omissions 
were  pointed  out:— HirM,  that  the  general  plea  of  payment,  must  be  taken  to  admit  some  da- 
mage upon  every  part  of  the  breach  of  covenant,  an^  that  the  allegation  as  to  the  notice,  &c. 
must  be  taken  to  be  admitted: — Held^  Secondly,  that  as  the  breach  on  the  special  contract  to  re- 
pair after  notice,  was  mixed  up  with  and  not  distinguished  from  the  damages  claimed  by  the 
general  breach  of  covenant,  the  assignment  of  breaches  would  have  been  bad  on  special  demur- 
rer, but  that  the  objection  could  not  be  made  after  verdict. 

2.  Where  a  lease  was  made  determinable  at  the  end  of  three  years,  on  giving  six  months'  notice, 
in  writing,  and  where  the  lessee  was  bound  after  receiving  one  month's  notice,  in  writing,  to 
repair  the  premises: — Held,  in  an  action  of  covenant  for  not  repairing  after  the  expiration  of 
the  three  years,  that  an  omission  to  state  in  the  declaration  that  the  notices  were  given  tn  torsl- 
ing  was  ground  of  special  demurrer. 

3.  Where  a  covenant  to  repair  makes  an  exception  of  reasonable  use  and  wear,  but  the  assign- 
ment of  the  breach  takes  no  notice  of  this  exception,  the  declaration  would  be  bad  upon  demur* 
ter,  but  would  probably  be  good  after  verdict. 
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iff  did  during  the  continuance  of  the  demise,  to  wit,  on,  &c.  give  to  the    Queen- 1  Beueh. 
»  one  calendar  month's  notice  of  the  want  of  repairs.     Breach,       wrioht 
lefendants  did  not  within  one  calendar  month  after  such  notice,  or  at  ^- 

time,  well  and  sufficiently  repair  the  premises,  nor  did  they  leave 
ises  m  good,  substantial,  and  tenan table  repair,  at  the  determination 
d  term  aforesaid,  but  on  the  contrary  thereof,  the  same  were  out  of 

-A  payment  of  1 2/.  into  Court,  and  that  the  plaintiff  had  not  sus- 
mages  to  a  greater  amount  than  the  said  sum,  in  respect  of  the 
action  in  the  declaration  mentioned.  Replication,  that  the  plaintiff 
ined  greater  damages,  and  issue  thereon. 

trial,  before  Park,  J.,  at  the  last  Norfolk  Assizes,  the  plaintiff  bad 
with  23/.  damages. 

moved  to  arrest  the  judgment. — First,  there  is  no  averment  in  the 
n,  that  the  month's  notice  to  repair  was  given  in  writing.  There- 
amages  are  sought  to  be  recovered  for  the  breach  of  that  covenant, 
ion  is  fatal,  it  might  have  been  cured  after  verdict,  if  an  issue 
raised  upon  it,  but  not  otherwise.  There  is  another,  and  a  similar 
to  the  averment,  that  the  demise  was  determined  at.  the  expiration 
ee  years.  That  notice  is  not  stated  to  have  been  given  in  writing, 
by  the  terms  of  the  covenant,  the  notice  was  required  to  be  given  in 

Thirdly,  the  proviso  for  determining  the  lease  by  notice,  at  the  ex- 
»f  the  first  three  years  of  the  term,  declares  that  the  term  shall  then 
I  be  absolutely  void  to  all  intents  and  purposes  whatsoever.  But 
ant  to  yield  up  the  premises  in  repair,  is  a  general  (me  to  yield  them 
expiration  of  the  term  of  seven  yean.-^lLittledale,  J. — ^As  to  your 
rtion,  there  is  a  payment  of  money  into  Court.  Does  not  that 
(  breach  which  is  assigned  in  the  declaration  ?] — There  are  various 
assigned ;  one  for  not  repairing  generally  ;  another  for  not  yielding 
-emises  in  repair  at  the  expiration  of  the  term  ;  and  a  third,  for  not 
after  notice.     The  plea  of  payment  does  not  admit  all  the  breaches. 

admits  the  declaration,  and  that  some  damages  have  been  sustained 
t  of  the  breaches  which  are  properly  assigned  (a), — [Coleridge,  J. 
dall  y.  Lynch  (6),  where  the  defendant  had  paid  money  into  Court 
'  several  breaches,  it  was  held  to  be  unnecessary  to  prove  the  deed.] 

Cur.  adv,  vulL 

Denman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court 
ting  the  pleadings,  he  proceeded  as  follows.  One  of  the  objections 
Mrlaration  is,  that  the  covenant  as  to  leaving  the  premises  in  repair, 
apply  where  the  lease  is  put  an  end  to  before  the  end  of  the  seven 
It  by  reference  to  the  words,  "  or  other  sooner  determination''  of  the 
it  objection  falls  to  the  ground.  Another  objection  is  that  though 
al  covenant  to  repair  after  notice  is  brought  forward  as  a  ground 
damages,  it  is  mixed  up  with,  and  not  distinguished  from,  the 
claimed  by  the  general  breach  of  covenant.  We  think  this  a  good 
I,  and  that  it  might  have  been  taken  <ad  vantage  of  on  special  demur- 

ee  Seaion  v.  Benedict,  5  Bine^.  &  Lacey  v.  fFalrond,  3  Bing.  N.  S.  841  • 
ffger  T.  iSMM,  4  B.  &  Ad.  673 ;      3  Hodges,  215. 

(6)  2  Camp.  357. 
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QkmiVJR^.  rer,  but  not  after  verdict.  But  there  are  some  more  promiiiMit  defei 
declaration.  The  covenant  to  repair,  and  also  the  covenant  to  lea' 
pair,  make  an  exception  of  reasonable  use  and  wear.  The  ooven 
pair  after  notice  does  not  mention  the  exception  in  express  terms,  bv 
that  in  case  of  any  defects,  or  want  of  repair  as  aforesaid,  the  defeiH 
to  do  them,  that  exception  therefore  is  embodied  in  the  covenant  j 
assignment  of  the  breach  takes  no  notice  of  this  exception,  and  the 
tion  would  be  bad  upon  demurrer.  But  it  probably  would  be  good  \ 
diet,  according  to  an  anonymous  case  in  Sir  Thomaw  Jane»,  125.  An 
feet  in  the  declaration  is,  that  it  does  not  state  that  the  term  was  de 
at  the  end  of  three  years,  by  a  notice  in  writing,  and  as  danuges  an 
for  not  leaving  the  premises  in  repair,  it  ought  to  be  shewn  that  th 
well  determined.  That  also  would  be  bad  on  demurrer.  Another 
that  it  is  not  stated  that  the  notice  to  repair  at  the  end  of  one  monti 
writing,  and  as  damages  are  claimed  (or  the  breach  of  covenant  n 
branch  of  the  lease,  that  also  would  be  bad  upon  demurrer.  But  Um 
ants  pleaded  payment  of  12/.  into  Court,  and  that  the  plaintiff  has 
tained  damages  to  a  greater  amount  than  the  said  sum,  &c.,  in  respe 
causes  in  the  said  declaration  mentioned,  or  any  of  them.  To  w 
plaintiff  has  replied,  that  he  has  sustained  damages  to  a  greater 
than  the  said  sum  of  12/.  in  respect  of  the  causes  of  actk>n  in  the 
tion  mentioned.  Upon  the  whole,  we  think  that  this  general  plea  of 
of  money  into  Court,  must  be  taken  to  admit  some  damage  upon  e^ 
of  the  breach  of  covenant  in  the  declaration,  and  that  the  alle| 
to  the  difierent  notices,  and  as  to  the  exception  of  reasonable  use  ai 
must  be  taken  to  be  admitted,  and  that  therefore  there  should  1m 
to  shew  cause  for  arresting  the  judgment. 

Rule  re 


Hay  5. 


The  following 
letter  written 
bj  a  debtor  to 
a  creditor,  and 
enclosing 
some  accounts 
due  to  the 
debtor,  ii  not 
lufficient  to 
avoid  the  ope- 
ration of  the 
Statute  of  Li- 
niitatiout,9  G. 
4,  c.  14,  "  1 
give  the  above 
accounts  to 
you,  80  vou 
must  collect 
them  and  pay 
yourself,  and 
fou  and  me 
will  be  clear.'* 


ROUTLEDGB  V.   RaMSAY. 

A  SSUMPSIT  on  a  promissory  note  for  40/.,  payable  to  the  pb 
demand ;  and  for  goods  sold,  and  money  due  on  an  accoun 
Pleay  That  the  causes  of  action  in  the  declaration  mentioned,  did  no 
within  six  years  before  the  commencement  of  the  suit,  and  issue  ther 
At  the  trial,  before  Coleridge,  J.,  at  the  Cumberland  Summer 
in  1836,  the  plaintiff  put  in  evidence  the  following  letter,  for  the  pu 
taking  the  case  out  of  the  operation  of  the  Statute  of  Limitations : 

Alston,  1  Jmne, 
*'  Mr.  John  Routledge.^l  give  the  above  accounts  to  you ;  so  jt 
collect  them,  and  pay  yourself,  and  you  and  me  will  be  clear. 

JoknBam 

The  letter  enclosed  a  list  of  debts  due  to  the  defendant,  finom 
persons,  to  the  amount  of  47/.  14#.  7d,  It  was  contended,  for  the  des 
that  this  letter  was  insufficient  to  take  the  case  out  of  the  Statute,  a 
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not  contain  any  express  or  implied  promise  to  pay  the  debt,  but  merely  an  Queen*t  Bent^ 

ofler  to  pay  in  a  particular  manner.    A  verdict  was  found  for  the  plaintiflT;  routlbdok 

but  the  learned  judge  reserved  leave  to  the  defendant  to  move  to  enter  a  •• 
nonsuit  upon  the  above  objection.     A  rule  nisi  having  been  obtained  accord- 

KnowleM  shewed  cause.— The  letter  contains  an  unqualified  admission  of 
the  debt;  and  when  there  is  a  direct  admission,  the  law  will  imply  a  promise 
to  pay.  That  is  expressly  decided  in  Tanner  v.  Smart  (a),  and  the  ground 
spon  which  the  Court  held  the  letter  to  be  insufficient  in  that  case  was,  that 
tbe  defendant  had  promised  to  pay  the  debt  as  soon  as  he  could,  and  no 
•ndence  was  offered  of  his  ability  to  pay.  Lord  Kenyan  decided  that  a 
general  acknowledgment  was  sufficient  in  Baillie  v.  Inchiquin  (6).  Whippy 
^  T.  HiUary  (c),  is  distinguishable,  because  there  the  acknowledgment  did 
^  not  charge  the  defendant,  but  he  referred  to  a  third  party  as  having  assets 
to  pay  the  debt. — [PeUteson,  J. — So  in  this  case,  the  defendant  says,  here 
a  list  of  debts  due  to  me.  If  you  can  collect  them,  you  may  pay  your- 
^^df.]— The  eflect  of  the  letter  is  that  the  writer  admits  that  he  is  indebted 
the  plaintiff,  and  he  points  out  the  mode  in  which  he  intends  to  pay  him  ; 
tf  he  had  said,  "  Here  is  the  money  on  my  table ;  come  and  take  it.^^ 
▼.  Mck*kay  {d),  Dabbs  v.  Humphries,  (e),  are  also  in  point.  It  was 
neoeMary  that  the  acknowledgment  should  state  the  amount  of  the  debt, 
7.  Fletcher  (/). 

W,  H.  WaUon,  eontrd,  was  stopped  by  the  Court. 

Lord  DiKMAiv,  C  J.-^It  appears  to  me  that  this  rule  must  be  made  abflo- 

The  question  is,  whether  the  party  who  wrote  this  letter,  charged  him- 

Idf  with  the  payment  of  the  debt;  but  instead  of  doing  that,  he  says,  here  is 

^fat  of  debts  owing  to  me ;  collect  them,  and  pay  yourself.    It  is  similar  to 

ftecaseof  Whippy  v.  Hiliary,  where  the  objection  was,  that  the  acknowledge 

did  not  charge  the  party  himself.     As  to  Baillie  v.  Inchiquin,  that  must 

-jnrbe  taken  as  being  overruled. 

LrrTLKDALBy  J. — I  am  of  the  same  opinion.  Perhaps  this  was  so  far  an 
rledgment,  that  the  defendant  did  not  deny  that  he  owed  the  debt ;  but 

'W  paying  it,  be  merely  says,  collect  these  accounts  due  to  me,  and  pay 
If. 

Pattxsoiv,  J. — ^I  do  not  mean  to  say  that  a  mere  acknowledgment  of  a 

without  more,  may  not  raise  a  promise  to  pay,  but  when  something  is 

besides  the  acknowledgment,  that  must  be  considered.     Here  the  de- 

it  evidently  intended  to  refer  to  the  mode  of  payment  which  he  pointed 

and  it  is  exactly  like  the  case  of  Whippy  v.  Hillary.    Baillie  v.  Jnehi- 

Ifk,  vis  decided  before  the  9  Geo.  4,  c.  14. 

CoLiaiDGS,  J. — It  is  admitted,  that  the  acknowledgioent  is  only  evidence 

(•}  6  E  «t  Cress.  603.  {e)  10  Bing.  446 ;  see  also  Bird  r. 

W  I  Eip.  435.  Gammon,  3  Hodges,  224. 

vl  ^5-  ^  ^^'  399.  (/)  1  Cr.  &  Mee.  623. 
W4Ner.&M.327. 
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lUllSAT. 


Q«««i>B«M*.  of  a  debt  from  which  a  promise  to  pay  may  be  inferred,  and  theref 
BooTUooi      whole  of  the  statement  made  by  the  defendant  must  be  taken  I 
Here,  although  the  defendant  admitted  the  existence  of  tlie  debt,  he 
to  the  accounts,  as  the  fund  out  of  which  the  plaintiff  was  to  obtain  pi 
I  am  now  satisfied,  that  what  was  done  at  the  trial  was  wrong. 

Rule  absolute 

(g)  See  Ltnlei/  v.  Bo.isor,  2  Bing.  N.  C.  241 ;  1   Hodges,  305;  and  . 

GammoHy  3  lludges,  224. 


Hay  10. 


Where  a  man- 
dunus  had 
iMued,  direct- 
ed to  Uie  war- 
den!, orer- 
eeen,  and  in- 
liabitants  of  a 
pariiht  requir- 
xiM  them  to 
make  a  rate  for 
the  payment 
of  salaries  due 
to  the  chaplains 
of  the  parish, 
the  Court  in  the 
exercise  of  their 
discretion, 
under  1  W.  4, 
c.  21,  granted 
costs  to  the 
prosecutors, 
and  made  the 
rule  absolute 
for  the  costs 
affainst  such 
of  the  inhabit- 
ants as  had 
made  a  return 
to  the  manda- 
mus. 


The  Queen  v.  The  Wardens  and  Overseers  of  the  P 
and  Inhabitants  of  St.  Saviour's,  Southwark 

I^IR  F,  Pollock  had  obtained  a  rule  nisi  calling  upon  the  defendants  t 
cause,  why  they  should  not  pay  the  prosecutors  their  costs  of  ap 
for  two  writs  of  muidamus,  and  also  the  costs  of  the  writs,  and  of  this  aj 
tion,  under  the  provisions  of  the  1  fV.  4,  c.  21.  Ihe  writs  had  l)een  i 
after  cause  being  ihewn,  for  the  purpose  of  compelling  the  defendants  t( 
a  rate,  for  the  payment  of  the  stipends  due  to  the  chaplains  of  the  paris 

Sir  /.  Campbell^  A.  G.,  and  E.  Perry ,  shewed  cause  for  theinhabitan 
signed  the  return. — The  question  which  was  argued  before  this  Cou 
one  of  considerable  difficulty,  and  whenever  the  point  in  issue  has  been 
doubtful  one,  the  Court  have  always  refused  to  grant  costs.  In  TTie  A 
Tfie  Lord  of  the  Manor  of  Oudle  (^),  where  the  question  was,  whether 
pointment  of  copyholds  was  good  before  admittance,  the  costs  of  a  man* 
were  refused  ;  and  in  Rex  v.  The  Commissioners  of  Rye  (c),  the  Court  r 
to  compel  the  commissioners  of  a  harbour  to  pay  the  costs  of  a  mand 
which  had  issued  to  compel  them  to  pay  certain  charges  incurred  in  pi 
ing  the  rights  of  the  harbour.  Rex  v.  Commissioners  of  the  Thames  an 
Navigation  {d)  is  also  in  point.  And  if  this  application  should  be  gi 
every  single  inhabitant  would  bo  liable  to  pay  the  costs,  and  the  prose 
may  single  out  any  person  they  please,  and  proceed  against  him  to  r 
the  whole  amount.  The  opinion  of  the  parish  has  been  divided 
whether  these  salaries  ought  to  be  paid  out  of  the  rates  or  not.  Are  the 
cutors  to  be  at  liberty  to  obtain  the  costs,  from  inhabitants  who  akrays 
in  favour  of  the  prosecutors  ?  But  the  effect  of  making  this  rule  abi 
would  be  to  give  them  that  power.  And  the  inhabitants  succeeded  < 
main  ground  of  their  opposition  to  the  writ :  because  it  was  sought  to 
pel  them  to  make  a  rate  for  the  repairs  of  the  church,  as  well  as  to  p( 
salaries  :  but  the  judgment  of  the  Court  proceeded  solely  on  the  groun* 
the  salaries  ought  to  be  paid  (a). 


(fl)  See  The  Queen  v.  The  fFardens  (c)  5  B.  &  Adol.  1094j  n. ;  3  K 

of  St.  Saviours,  ante,  105  ;  3  N.  &  P.  M.  484. 

120.  (d)  5  Ado.  &  Ellis.  BITT 

{6)  1  Ado.  &  £Hi8,  299,  n. 
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Sir  F.  Potlock  in  support  of  the  nile. — The  chaplains  ought  not  to  bear  the  QMeen*t  Bench, 

cpenctiS  of  compelling  thedefendants  to  do  an  act,  which  tliey  were  Ixjund  by  TheQuiEN 

w  to  do.     The  opposition  was  altogether  vexatious,  and  was  carried  on  for  r. 

le  purpose  of  harassing  the  prosecutors.     The  costs  ought  to  be  paid  by  SS^&cf 

lose  who  have  opposed  the  issuing  of  the  writ,  and  there  will  be  no  difficulty  <.    ^  °^      ^^  ■ 

I  enforcing  the  payment  of  them,  because  those  inhabitants  who  signed  the  Soutuwark. 
^tum  are  at  all  events  liable.     No  doubt  the  wardens  have  ample  funds  out 
r  which  to  pay  the  costs. 

liord  Dbxman,  C.  J.— We  have  felt  some  difficulty  in  seeing  against  whom 
bis  rule  ought  to  be  made  absolute,  but  upon  consideration  we  think  it  may 
e  moulded  so  as  to  meet  the  case.  It  would  be  the  greatest  possible  in* 
istice,  if  individuals  who  were  seeking  their  rights,  were  permilted  to  be 
un  down  by  a  large  body  of  persons,  who  could  act  without  any  risk  to 
lemselves.  The  chaplains  were  clearly  entitled  to  be  paid  their  salaries  out 
r  the  rates,  and  although  other  points  were  made,  the  defendants  contested 
iteir  liability  to  pay  these  salaries.  It  seems  to  me  therefore,  that  as  the 
tatute  gives  us  a  discretionary  power  to  say  by  whom  the  costs  should  be 
aid,  we  ought  to  make  this  rule  absolute  against  all  the  inhabitants  who 
lade  a  return 

LiTTLEDALE,  Patteson,  and  Coleridge,  Js.,  concurred. 

Hindmarch  on  behalf  of  the  wardens  and  overseers,  subsequently  applied 
D  the  Court,  and  prayed  that  they  might  not  be  made  liable  to  pay  the  pro- 
ecutors'  costs  in  their  personal  character.  He  submitted,  that  they  were 
ompelled  to  appear,  and  that  the  only  objection  made  on  their  behalf,  was 
bat  the  mandamus  was  not  properly  directed. 

Lord  Denman,  C.  J. — We  think  your  clients  ought  not  to  be  liable  per- 
ooally.     The  rule  must  be  moulded  accordingly. 

Rule  absolute  (/). 

(f)  By  the  rule  it  was  ordered,  that      that  the  churchwardens   and  oveitieerg 
ke  deliendants  do  pay  tci  the  prosecutors      shall  not  be  personally  liable  as  such.'" 
ir  tbeir  attorney  their  costs,  &c.,  **  but 

Brisco  V.  LoMAX  and  another.  ^y  ^ 

Trespass  for  breaking  and  entering  the  plaintiffs  close,  and  breaking  Upon  an  issue 
down  posts,  and  boundary  stones  of  the  plaintiff,  then  being  on  the  said  ^undary  be. 

twe«n  the 
manors  cf  Roduiale  txidWakeJield,  a  commission  and  return  issued  by  the  duchy  Court  of  Latu'ax- 
for,  in  ihe  13  Car.  1,  was  offered  in  evidence,  which  recited  that  the  lords  of  the  manon*  of  Rocltdnie 
tkud  R'Ahccrth,  had  petitioned  the  crown,  shewing  that  the  boundaries  between  the  manors  were 
uncertain,  and  that  suits  were  likely  to  arise;  for  the  prevention  whereof  certain  commissioners 
were  directed  to  hear  evidence,  ana  ascertain  and  set  out  the  boundaries  between  those  manor*, 
and  the  sheriff  of  the  county  was  ordered  to  impanel  a  jury  for  the  purpose  of  assisting  the 
cc~:r:!88ioners.  The  commissioners  stated  in  their  return,  that  they  had  examined  witnesses, 
and  that  a  jury  had  been  sworn,  and  the  return  set  out  a  natural  boundary  on  a  ridge  of  hills 
between  lioduIaU  and  Ruhwortli.  The  manor  of  Wakefield  was  adjoining  to  Rishworih^  and  as 
the  same  natural  boundary  exti>nded  between  Rochdale  and  Wakefield,  this  document  was  offered 
in  evidence  to  shew  that  it  was  also  the  probable  boundary  between  those  manors : — 
Held,  1.  That  the  evidence  was  relevant  to  the  matter  in  issue 

2.  That  the  Court  had  jurisdiction  to  issue  the  commission. 

3.  That  the  evidence  was  admissible  as  a  verdict,  in  a  case  where  reputstiop  was 
receivable. 

4.  That  it  was  not  objectionable  on  the  ground  that  the'eommission  was  issued  jpos 
Uitm  motam,  or  because  it  did  not  appear  that  a  decree  had  been  made. 

r2 
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Qiue%*i  Benek,  close.  Pletu : — Fir$t,  that  the  close  was  not  the  dose  of  the  pfauntif; 
Secondly,  as  to  destroying  the  posts,  that  the  defendaats  did  not  destroj  then; 
Thirdly,  as  to  all  the  trespasses,  except  destroying  thepost8»  that  the  said  dose 
was,  and  from  time  immemorial  had  been  within  and  parcel  of  the  manor  of 
Rochdale  ;  and  tliat  the  said  close  was  the  close,  soil,  and  freehold  of  one 
James  Dearden,  lord  of  the  said  manor ;  whereupon  the  defendants,  as  the 
servants  of  the  said  James  Dearden,  committed  the  said  several  trespasses. 
The  replication  took  issue  on  the  6rst  and  second  pleas,  and  traversed  the 
third  plea,  whereupon  issue  was  also  joined.  At  the  trial,  before  Parke,  B., 
at  the  York  Summer  Assizes,  1836,  it  appeared  that  the  action  was  brought 
to  try  the  right  to  a  large  tract  of  moor  land,  parcel  of  the  duchy  of  Laneoitir, 
and  situated  on  a  range  of  hills,  which  divided  the  counties  of  York  and 
Lancaster,  The  plaintiff  was  a  copyhold  tenant  of  the  manor  of  Wakefidi, 
and  his  tenement  extended  to  the  limits  of  the  manor,  on  that  side  which  was 
bounded  by  the  md^nor  of  Rochdtile.  Tlie  defendants  were  the  servants  of 
Mr.  Dearden,  the  lord  of  the  nianor  of  Rochdale ;  and  the  question  waS| 
whether  the  locus  in  quo  was  within  Wakefield  or  Rochdale*  Adjoining  to 
the  manor  of  Wakefield  was  the  manor  of  Rishtcorlh,  which,  like  WakefM, 
was  bounded  on  the  west  by  the  manor  of  Rochdale,  An  attempt  was  made 
to  prove  that  the  manor  of  Rishworth  was  a  subinfeudation  of  the  manor  of 
Wakefield ;  and  the  plaintiff  tendered  evidence  to  shew  that  the  boimdiiy  ^ 
between  the  manors  of  Rishworth  and  Rochdale,  was  a  natural  boundsijiOD  i 
the  summit  of  a  ridge  of  hills,  which  divided  the  two  manors;  and  as  the  ridge  j 
also  formed  a  continuous  natural  boundary  between  Wakefield  and  Roekdsk, 
the  result  of  adopting  that  boundary  would  be,  to  shew  that  the  locus  w  ftf 
was  within  the  nianor  of  Wakefield  The  following  sketch  explains  tlie 
situation  of  the  lands.  The  dotted  line  shews  the  boundary  claimed  bjtliB 
defendants : 


East. 


Manor  of  Wakefield, 
Yorksmre. 


North. 


Manor  of  Rishtcorth, 
Yorkshire. 


Continuous  natural  boundary  on  a  ridge  of  hills. 


Sootlit 


Manor  of  Rochdale, 
Lancashire, 

West. 

It  was  objected  for  the  defendants,  that  evidence  of  the  boundary  be* 
tween  Rishworth  and  Rochdale  could  not  be  received,  as  it  was  irrelenn^ 
to  the  question  at  issue  between  the  parties ;  but  the  learned  judge  overnde^l 
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If  follovinjs:  IS  a  copy  of  the 
on,  and  an  abstract  of  tlie 
nde  by  the  comiiiissionnrs. 

Ill  of  LancaKter. 

s,  by  the  irrAce  of  God,  &c.— 
trub'tie  and  well-beloved  John 
ud  others,  greeting:  Whereas 
'aw  Savilly  bart.,  and  Sir  John 
{night  of  the  Bath,  nare  made 
ible  petition  to  our  right  triis- 
well-bcloved  Chancellor,  Ed- 
ird  JVewburffhCf  Chancellor  of 
li  of  Lancaster,  showing  there- 
whrreas  Sir  fVilllam  Saviirs 
RUhworth^  in   the  county  of 
[id  the  lands,  wastes,  and  cnm- 
peof,arc  adjacent  and  bordering 
!  said  John  Byron  t  manor  of 
fttnd£^M//eru70)'M,in  the  county 
sUr^  and  upon  divers  of  lands, 
oniinoot,  ot  said  Sir  John  By- 
in  hisKaid  manor  of  the  parish 
lale  respecti*.  ely,  the  boundaries 
eing  uncertain,  suites  are  likely 
between  the  said  parties  and 
ants;  for  prevention    whereof 
Chancellor  taking  the  premises 
sonsideration,  and  willing  the 
?i   thereof  may  be  discovered 
e  known,   have  assigned   and 
I  you,  and  hereby  do  give  unto 
)ower  and  authority  to  repaire 
8   to  the  said   manor?,  lands, 
lisfs,  or  to  any  othrr  place  or 
id  then  and  there  to  call  before 
ly  two  or  more  of  you,  the  par- 
isted  in  the  said  manors,  land^, 
dses,  as  is  aforesaid,  and    all 
on  and  persons  as  you  shall 
jht,    and    diligently,    circum- 
d  advisedly  to  inquire,  searche, 
find  out,  as  well  by  surveye, 
:h,    evidence,    perambulation, 
examination  of  witnesses,  inl- 
ine and  swearing  of  a  substan- 
)r  juries,  or  by  all  other  good 
1  means  to  j-du  seeming:  nieete, 
lete^and  boundaries  oftbe  sai(t 
Qd  lands  above  mentioned  ;  and 
Co  set  forth  with  metes,  stones, 
nouDds  and  notoriors  marks, 


in  -such  manner  and  sort  as  the  same 
mav  evidently  be  knowu,  disrini^ui^hed, 
and  severed  one  from  the  other  for  the 
time  to  come ;  and  for  the  better  and 
more  sure  accomplishment  of  our  wiii 
and  pleasure  in  the  premises  and  execu- 
tion hereof,  we  call  and  command  our 
sheriffe  of  our  said  county  of  Yorke,  that 
at  such  day,  tyme,  and  place,  as  you  shall 
give  him  notice  of,  under  your  hands,  to 
cause  to  cume  before  you  such  and  so 
many  lawful  men  of  his  bailiwicke  as 
will  makeupasubitantiall  jury  or  juries 
for  the  better  effecting  and  setting  forth 
of  the  said  boundaries  aforesaid,  and  of 
your  facts,  doings  and  proceedings 
herein,  with  these  our  letters,  and  all 
surveys,  interrogatories,  examinations, 
and  depositions  taken,  we  will  and  require 
yon  to  certify  our  Chancellor  and  coun- 
sell  of  our  said  duchi,  in  our  duchi  cham- 
ber, at  our  palace  of  /Westminster,  on, 
&c.  Given  at  our  said  palace,  under 
the  seal  of  our  said  duchi,  the  first  day 
of  July,  in  the  thirteenth  of  our  reigne. 

Gerard. 

The  commissioners  set  out  in  their 
return  that  they  had  impannelled  a  jury, 
and  examined  *'  divers  and  sundry  cre- 
dible and  ancient  witnesses,'*  to  giyo 
evidence  to  the  jury  touching  the  boun* 
daries,  and  had  themselves  examined 
witnesses  upon  interrogatories,  and  then 
required  the  jurors  to  give  in  their  ver- 
dict, which  thev  had  caused  to  be  in- 
grossed.  "And  also  we  the  said  com- 
missioners do  humbly  certifie,  that, 
accord!  nge  to  the  best  and  most  preg- 
nant and  authenticque  evidence  and 
proffs  given  and  made  before  us,  as  also 
according  to  the  verdict  of  the  said 
jurors,  wt»  l^ive  caused  the  said  com- 
inuns,  wasts,  and  moores,  lying  and  bor- 
deringe  bv'twixt  either  of  the  manors  in 
the  commission  specifyed,  and  accordinge 
to  the  authoritic  to  us  thereby  given,  to 
be  set  forth,  divided,  and  distinguished 
with  apparent  and  remarkable  stones, 
mounds,  and  other  notorious  markf^s,  ia 
such  manner  and  sort  as  the  same  may 
evidently  he.  knowne,  distinguished,  and 
severed  one  from  the  other  in  tyme  to 


V. 
LOMAX. 


?tjoii.     The  plamtifT  then  tendered  in  evidence  an  examined  copy  of  Queen's  Bemh, 

x>mmi8sion  and  return,  deposited  in  the  duchy  of  Lancaster  Office.         brisco 

innission  was  issued  by  king  Charles  the  First,  in  right  of  his  duchy, 

mrpose  of  ascertaining  the  boundaries  between  the  manors  of  Ru/i- 

nd  Rochdale.     No  decree,  founded  upon  the  commission,  was  pro- 

r).     Mr.  Dearden  claimed  title  to  the  manor  of  Rochdale,  through 

I  ByroHy  whose  name  is  mentioned  in  the  commission.     On  bt'half  of 

ndantSj  it  was  objected,  that  these  documents  were  not  evidence,  in- 

as  the  owner  of  the  manor  of  Wakefield  was  no  part}-  to  the  inquiry. 
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Qi(Mii*«  Bemtk,    The  learned  judge  received  the  evidence  upon  the  authority  of  Toaktrw.  Jkt 
Brisco         Duke  of  Beaufort  (6),  and  a  verdict  was  found  for  the  plaintiC 


r. 
LOMAX. 


Pint  point. 


Second  point. 


In  Miehaelmae  Term,  1836,  Coliman  obtained  a  rule  iitJi  finr  a  new  tria], 
upon  the  objections  taken  to  the  evidence. 

Creenrellf  Stcurkiey  and  Addison  shewed  cause.— /ir«ly  this  evidence  was 
relevant  to  the  matter  in  issue  between  the  parties.  The  plaintiff  was  clearijr 
entitled  to  shew  the  extent  of  the  manor  of  Rochdale,  because  the  defendants 
claimed  the  locus  in  quo,  as  being  a  portion  of  that  manor.  Suppose  proof 
of  a  perambalation  of  Rochdale  had  been  offered,  a  witness  would  be  allowed 
to  shew  the  whole  perambulation  of  the  manor,  and  could  not  be  restricted 
to  the  statement  of  the  boundary,  at  the  particular  spot  where  the  trespaf* 
was  committed.  That  test  is  conclusive ;  and  the  evidence  was  admissible, 
without  resting  it  upon  the  circumstance  that  Rishworih  was  a  subinfendt- 
tion  of  the  manor  of  Wakefield.  It  was  very  material  for  the  plaintiff  to  liiov 
that  the  natural  boundary  divided  Rishworih  from  RoehdaU,  because  the 
consequent  inference  was,  that  the  same  natural  boundary  ibnned  the  finit 
between  Wcdtefield  and  Rochdale. 

Secondly,  assuflung  that  the  evidence  was  relevant,  it  was  admissible.  The 
real  defendant  in  the  cause,  claimed  title  to  the  manor  of  Rochdale,  under 
Sir  John  Byron,  at  whose  prayer  the  commission  issued.  In  a  case  tried  st 
Durham,  some  years  ago,  before  Mr.  Justice  Littledale,  respecting  the  right 
to  a  modus,  the  evidence  against  the  modus  consisted  of  depositions  taken 
in  the  £cclesiastical  Court,  in  a  suit  between  the  vicar  and  one  of  his  pariA- 
ioners ;  and  they  were  received,  although  the  libel  and  answer  could  not  be 
found  ;  and  the  Ck>urt  of  Exchequer  afterwards  refused  a  rule  for  a  new  tmli 
u)X)n  a  motion  being  made  on  the  ground  that  the  evidence  was  noi  admis- 
sible. Richards  v.  Bassett{e)  is  quite  distinguishable  from  the  present  cis^ 
because  there  the  question  related  to  a  private  right,  in  which  reputation  b 
not  receivable;  but  evidence  of  reputation  is  clearly  admissible  to  show  the 
Ixoundaries  between  manors.  That  was  expressly  decided  in  NiehoOs  ▼• 
Parker (d).  Then  it  is  objected  that  the  documents  were  inadmissible, }» 
cause  the  commission  issued  post  litem  motam.  But  that  is  not  so ;  beciue 
the  commission  was  granted  upon  the  petition  of  the  owners  of  the  two  manors 
for  the  very  purpose  of  preventing  suits ;  at  all  events,  it  was  not  this  Us] 
and  in  all  cases  where  verdicts  are  used  against  parties  who  were  not  parties  to 
the  suit  on  which  they  proceeded,  the  objection  that  they  were  found  post  litem 
motam  would  be  applicable.   Reed  v.  Jackson  (e).    And  in  this  case  the  Court 


come.*'  The  verdict  of  the  jury  was  as 
fullows : — ^^  The  jury,  upon  fiiU  evidence 
on  both  parts,  and  view  of  the  commons 
and  wasts  in  question,  do  find  and  say, 
upon  their  oaths,  that  the  rayne  water 
falling  on  the  mountains,  wasts,  and 
hills  betwixt  the  manor  of  Rishworth 
and  the  manor  of  Ratchdale  and  But 
tencorth,  is  or  causcth  the  bounder  be 
twixt  the  said  manors ;  that  is  to  say,  foi 
80  much  of  the  said  commons  as  through 
which  the  said  rayne-watcr  desccndeth 
toward  the  west  sea,  the  same  wasts  are 


parcel  of  the  manor  of  Ratehdak  sad 
Butterworth ;  and  for  such  part  of  thi 
said  wasts  as  the  said  rayne-water  d^ 
scendeth  and  passeth  through  toirsrA 
the  east  sea,  the  same  wasts  are  psrod 
of  the  manor  of  Rishworth ;  and  wesbs 
find,  that  one  heape  of  stones,  at  tltf 
upper  end  of  Blage-gate  is  a  bonndtf/ 
between  the  sud  manors*^ 

6)  1  Burr.  146. 

^c)  10  B.  &  Cress.  657. 

[d)  14  East,  331,  ii. 

e)  1  East,  355. 
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idictioD  to  issue  the  commissian,  as  the  lands  were  parcel  of  the  Qo^en**  Bendi  • 
md  the  objections  made  to  the  reception  of  the  documents,  in  Roffen        Brisco 
(y ),  are  not  applicable. — [Coleridge^  J. — In  Maddoctts  Practice  of  «. 

f^  it  is  said  that  the  issuing  of  these  commissions  is  a  very  ancient  ^     ^* 

r  tlie  equitable  jurisdiction  of  the  Court] — At  all  events,  there  could 
lection  to  the  present  commission,  because  it  was  issued  upon  the 
if  both  the  parties  who  were  interested  in  the  manors ;  and  it  would 
is  an  award. 

e  and  Addison  were  stopped  by  the  Ck>urt. 

%der  and  TomUMon^  in  support  of  the  rule.-^The  third  issue  was,  First  point. 
the  locuM  in  quo  was  a  parcel  of  the  manor  of  Rochdale  or  not ;  and 
try  ought  to  be  confined  to  that  precise  point.  The  plaintiff  was  not, 
,  entitled  to  give  evidence  of  the  boundary  of  the  manor,  at  a  point 
18  remote  from  the  locus  in  quo.  In  Doe,  d.  Foster  v.  Sisson  (j)  it 
that  proof  of  a  custom  in  an  adjoining  manor,  was  no  evidence  of  the 
f  the  particular  manor.  And  even  if  the  plaintiff  had  succeeded  in 
iiat  Rishworth  was  a  subinfeudation  of  Wakefield,  that  would  have 
difference,  because  the  evidence  applied  to  a  time  which  was  subse- 
the  subinfeudation.  Then,  was  the  evidence  of  such  a  nature  as  to  Second  point, 
idmissible  ?  There  are  several  objections  to  it.  First,  the  proceed- 
3  instituted  between  the  lords  of  Rishworth  and  Rochdale;  and  the 
the  manor  of  Wakefield  was  no  party  to  them,  and  he  had  no  oppor- 
}  cross-examine  witnesses.  Even  in  a  suit  between  the  lords  of 
th  and  Rochdale,  it  would  not  be  admissible ;  because  it  was  an 
t  instrument,  Rogers  v.  Wood{f),  But,  at  all  events,  it  was  inad- 
in  the  present  suit,  Richards  v.  Bassett  (*),  Doe,  dem.  Foster  v. 
Derby  (k).  Then  it  was  a  proceeding,  which  was  instituted  post 
torn.  The  commission  recites,  that  the  boundaries  of  the  manors  had 
uncertain,  and  that  suits  were  likely  to  grow  between  the  parties; 
.  sufficient  lis  to  make  the  evidence  inadmissible.  In  Phillips  on 
'  (/),  the  time  of  /**  mota  is  said,  by  Lawrence,  J.,  to  be,  "  not 
l*ter  the  commencement  of  the  law  suit,  but  after  the  dispute  has 
Rex  V.  Cotton  (m),  Richards  v.  Basset  (i).  Then,  it  is  not  receivable 
ice  of  reputation,  because  the  jurors  who  returned  the  verdict,  were 
m  the  body  of  the  county  of  York,  and  they  could  know  nothing  of 
ion  as  of  their  own  knowledge,  in  Weeks  v.  Sparke(n),  Lord  El- 
jhjC  J.,  observes,  that  the  admission  of  evidence  of  reputation  at  all, 
omaly,  which  ought  not  to  be  extended  in  practice.  Nor  can  the 
be  received  as  an  award  between  the  parties,  because  the  owner  of 
»r  of  Wakefield  was  altogether  a  stranger  to  the  proceeding  ;  nor  as 
,  because  no  decree  was  produced,  and  therefore  the  verdict  may  have 
erwards  set  aside.  In  Bull.  Nisi  Prius,  234,  the  rule  as  to  the 
ility  of  verdicts  is  thus  laid  down  : — **  A  verdict  will  not  be  admitted 
Dce,  without  likewise  producing  a  copy  of  the  judgment  founded 

B.  &  Ado.  245.  (0  Vol.  1,  p.  245,  7th  edit. 

I  East,  62.  (w)  3  Camp.  444 

>  B.  &  Cress.  657.  In)  I  M.  &  Scl.  686. 
Ado.  &  Ellis,  7B2 
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Qmeem^t  Bemek  upoD  it,  becmnse  it  maj  happen  that  the  judgnent  was  arrested,  or  t  new 

Bmisoo        ^^*^^  granted ;  but  this  rule  does  not  hold  in  the  case  of  a  Terdirt  on  an  iniM 

V-  directed  out  of  Clumctnf^  because  it  is  not  usual  to  enter  up  judgment  la 

"^^        such  case ;  and  the  decree  of  the  Court  of  Ckamctry  is  equally  proof  that  the 

rerdict  was  satisfactorr,  and  standi  in  force.*'    T^oker  t.  T%b  Duk9  of  Bwh 

fori  is  not  reported  at  any  length ;  and  it  does  not  appear  that  the  Court 

delifered  anj  final  judgment,  as  the  defendant  died  whilst  the  matter  wu 

pending. 

Second  point.         LiTTLEDALB,  J.  (o) — On  the  question  as  to  the  admissibility  of  the  arideaea^ 
the  case  of  Tooker  t.  Ihike  of  Beaufort^  upon  the  autiiortty  of  whidb  it 
was  admitted,  \%  rery  similar.     It  has  always  been  competent  for  the  Court 
of  Chamcery  to  issue  such  commissions  as  this,  to  ascertain  the  boundaries  at 
manors ;  and  therefore  I  think  it  is  also  competent  to  the  duchy  Court  of  lit*  i 
cotter  to  do  so.  The  commission  was  directed  to  commissioners,  and  the  sheiif  \ 
of  York  was  required  to  impanel  a  jury  of  that  county.     It  is  true  that  tiw  i 
commission  was  not  followed  up  by  a  decree,  but  it  is  nevertheless  admiw- 
ble  as  between  the  lord  of  the  manor  of  Riskttorik  and  the  lord  of  the  muMr 
of  Rochdale,     If  it  was  evidence  between  them,  it  would  be  also  evidBMS-. 
between  the  lords  of  JVaAeJUld  and  Rockdale,    It  seems  to  me,  that  it  ii 
analagous  to  evidence  of  reputation.     It  is  an  inquiry  made  by  compctaij 
persons,  as  to  the  boundaries  of  the  two  manors,  and  is  in  the  nature  tf  ^ 
verdict ;  and  it  is  clear   that  reputatbn  would  be  evidence  in  this  emk 
In  Reed  v.  Jackson,  where  a  verdict  had  been  received,  Lawremee,  3^ 
his  judgment  on  the  ground  that  it  was  a  case  in  which  reputation 
receivable.     He  says,  *'  Reputation  would  have  been  evidence  as  to  the  q 
of  way  in  this  case ;  d  fortiori,  therefore,  the  finding  of  twdve  men  upon  tUt 
OGths.*^     But  it  is  said  not  to  be  analagous  to  evidence  of  reputation,  beetiHt 
this  was  a  return  made  ader  lis  moia  ;  and  that  here  the  witnesses  win 
were  examined,  spoke  under  a  bias  or  influence.    But  the  same  may  be  wU 
of  a  verdict,  which  is  always  founded  upon  contradictory  statements,  made  If 
interested  witnesses.     This,  however,  is  not  a  case  of /i>  mota^  there  mi 
no  suit  pending  between  the  parties,  but  the  commission  issued  for  the  vo^ 
purpose  of  preventing  disputes  ;  and  it  is  usual  in  Ckancery  to  issue  sucks 
process,  whenever  parties  think  it  desirable   to   settle  the  boundaries  rf 
estates. 

Firtt  point  Then  if  this  is  evidence  on  an  issue  as  to  the  boundaries  between  KA* 

wortk  and  Rochdale,  it  is  also  evidence  as  between  Wakefield  and  RoMUk 
If  a  dispute  arises,  as  to  whether  waste  land  on  the  side  of  a  road  beloqgsl* 
the  lord  of  the  manor,  or  the  owner  of  the  adjoining  enclosure,  evidence  » 
allowed,  to  shew  acts  of  ownership  by  the  lord,  all  along  the  line  of  the  wiili 
land,  although  it  may  extend  beyond  the  enclosure :  and  a  late  case  in  ik 
Court  of  Common  Pleas  has  carried  that  doctrine  further  than  it  was  before(ff)> 
Here  there  is  a  natural  boundary,  which  extends  along  the  whole  lineof  Ifc* 
manor  of  Rochdale.  The  manors  oCRishworih  and  Wakefield  are  contigoaaij 
and  if  it  is  shewn,  that  the  natural  boundary  divides  Riskworth  from  ReA' 

(o)  Lord  Dcninan,  C.  J,  was  engaged      Hodges,  231 ;  2  Ding,  N.  C.  102;  tn<lii| 
at  another  place.  Jones  v.  fFilliams,  Mur.  &  Harl.Di; 

(|»)  Doe,   dem.  Barrett  v.  Kemp,  1      2  Mce.  &  Wei.  326. 
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de,  it  is  a  question  for  the  jury,  whether  it  is  not  very  probable  that  it  is    QiiMn'«  Bendu 
so  the  boundary  between  Wakefield  and  Rochdale.     But  whatever  may  be        Brisco 
e  efiect  of  the  evidence,  it  appears  to  inc  to  be  admissible.  v. 

LOMAX. 

Pattsson,  J. — ^The  first  question  is,  whether  this  document  is  evidence  at  First  point 
,  to  shew  the  boundaries  between  the  manors  of  Rishworth  and  Rochdale. 
cannot  be  receivable  upon  the  ground  that  Rishworth  was  a  subinfeudation 
Wakefieldy  because  it  is  clear  that  all  the  evidence  was  subsequent  to  the 
paration.  But  it  was  a  very  strong  fact  to  shew  what  the  line  of  boundary 
IS,  between  Rishtcorth  and  Rochdale,  at  a  time  when  the  boundary  of /2ocA- 
U  in  that  direction  was  in  question ;  and  1  feel  a  difficulty  in  saying  that 
f  pfltfl  of  this  evidence  ought  to  be  rejected.  As  it  was  well  put  in  the 
punent,  it  is  like  the  case  of  a  perambulation.  When  witnesses  prove  a 
rambulation,  you  cannot  bring  them  to  the  spot  at  once ;  you  may  allow 
em  to  trace  out  the  boundary,  until  they  arrive  at  the  locus  in  quo.  I  there- 
re  think  the  evuience  was  admissible. 

On  the  other  question,  whether  this  was  evidence  as  between  these  parties,  Second  point 
9oker  y.  Tike  Duke  of  Beaufort  is  a  very  strong  case,  and  it  is  difficult  to 
stin^uish  it  It  can  scarcely  be  said,  that  this  verdict  or  inquisition  can  be 
merely  on  the  ground  of  reputation,  because  the  jury  were  summoned 
the  body  of  the  county  of  York,  and  they  could  not  find  the  facts  of  their 
knowledge ;  but  that  observation  applies  to  every  case  of  a  verdict,  and 
Bvdicts  have  been  often  received,  as  evidence,  in  the  nature  of  reputation. 
9hen  the  matter  may  be  proved  by  reputation,  then  a  verdict  on  which 
epotation  has  been  received,  is  evidence.  I  am,  therefore,  of  opinion  that 
CBording  to  Tooker  v.  The  Duke  of  Beaufort,  and  other  authorities,  this 
videnoe  was  properly  received. 

CoLBRmoB,  J. — I  am  of  the  same  opinion.  The  question  was,  as  to  the 
toandary  between  Rochdale  and  Wakefield.  Now,  some  facts  prove  an  issue 
liectly,  and  some  prove  it  indirectly;  but  any  fact  is  admissible  which 
lliows  light  upon  the  question  to  be  tried.  For  example;  we  had  a  case 
idbce  us  the  other  day(^),  where  the  issue  was  us  to  the  boundary  of  a  private 
MUe,  and  it  being  proved  by  a  witness,  that  the  boundary  was  identical  with 
9ttt  of  a  hamlet,  hearsay  evidence  of  the  boundary  of  the  hamlet  was  held  to 
be  receivable.  So  here,  the  issue  being  as  to  the  boundary  between  Wake' 
Sdtf  and  Rochdaie,  did  the  evidence  of  the  boundary  o(  Rishworth  and  Roch- 
liak  throw  light  upon  the  question  ?  It  is  clear  that  it  did  ;  and  there  are 
BMDy  cases  which  shew  that  the  boundary  between  A.  and  C.  may  be  proved 
b  so  issue,  as  to  the  boundary  between  ^.  and  B. ;  as,  if  a  navigable  river 
fermed  a  continuous  boundary  between  A.  and  C,  and  A,  and  B.,  so  as  to 
■render  it  very  probable  that  it  was  the  boundary  of  both.  So  here,  there  was 
evidence  that  a  natural  boundary  separated  Rishworth  from  Rochdale,  which 
would  go  far  to  shew  that  the  same  natural  boundary  was  extended. 

The  next  point  must  be  determined,  as  if  this  collateral  inquiry  had  been  the   Second  point 
primary  one.     It  appeared,  by  the  commission,  that  the  boundaries  between 
Miskworlk  and  Rochdale  had  become  uncertain,  and  that  disputes  were  likely 

(y)  Thomas  v.  Jenkins,  Wil.,  Wol.  &  Dav.  265 ;  1  Nev.  &  P.  587. 
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to  arise,  and  thereupon  the  commissioners  were  directed  toasoertaiD  Um 
daries,  and  the  sheriff  was  directed  to  impanel  a  jory.  Icoooeife  tha 
cases,  where  reputation  is  admissible,  verdicts  between  third  part 
admissible  also.  This  observation  disposes  of  Doe^  dem.  FoMter  v.  T) 
of  Derby ;  and  if  the  evidence  was  admissible,  as  being  in  the  na 
reputation,  it  is  equally  good  whether  it  was  followed  by  a  decree 
Then,  did  this  amount  to  a  verdict,  or  was  it  the  mere  unauthorized  i 
tion  of  a  certain  number  of  men  ?  It  seems  to  me,  that  the  Court  ha 
diction  to  issue  the  commission,  and  that  the  return  is  in  the  nature  of  a 
Therefore,  the  inquiry  was  relevant  to  the  matter  in  issue,  and  the  e 
was  receivable,  as  a  verdict  in  a  case  where  reputation  was  admissible 

Rule  discharged 


(it)  See  Jonet  v.  ffiWamz,  Mur.  & 
Hurl.  51 ;  2  Mee.  &  Wei.  326,  as  to  the 
relevancy  of  the  evidence ;  and  Barrom- 


clough  T.  Johnson f  anU^  163,  i 
admissibility. 


Jmnwary  30. 


An  indenture 
was  preparod 
for  binamg  an 
apprentice  for 
fire  years,  and 
before  execu- 
tion, it  was  ante- 
dated, for  the 
purpose  of  mak- 
ing it  appear 
that  the  term 
was  seren 
years.    The 
Seuions  suted 
these  facts,  and 
found  that  the 
alteration  had 
been  fraudu- 
lently n»ide,  to 
giro  th'  Ko- 

K entice  toe 
nefit  of  the 
5  Oit.  c.  4  :— 
Hdd,  that  the 
Sessions  were 
entitled  to  find 
the  fraud ;  that 
the  factr  stated 
justified  the 
finding;  and 
that  an  inden- 
ture thus  frau- 
dulently alter- 
ed, was  Toid, 
and  no  settle- 
ment could  be 
gained  by  ser- 
vice under  it. 


The  Queen  v.  The  Inhabitants  of  Barmston  (a). 

'T^WO  Justices  had  made  an  order,  whereby  Jane  AUmtm,  widow,  i 
six  children,  were  directed  to  be  removed  from  the  parish  of  Bti 
the  parish  of  Barmston.     The  Sessions,  on  appeal,  confirmed  the  orl 
ject  to  the  following  case  : 

Gregory  Ailman,  the  pauperis  late  husband,  was  the  son  of  Wt'iii 
man,  the  elder,  of  the  township  of  Lisseti,  tailor.  At  Martinmas,  1 
said  Gregory  AUman  hired  with  one  James  IVyde,  a  farmer,  of  the  p 
Barmston,  for  one  year,  at  yearly  wages,  and  served  the  entire  yeai 
parish.  He  afterwards  received  a  serious  injury  from  the  kick  of  i 
which  disabled  him  from  performing  the  duties  of  a  farmer's  servant,  a 
back  to  his  father's  house  at  Lisselt.  Afterwards,  by  an  indentiu^  of 
iiceship,  the  said  Gregory  Ailman,  then  a  minor,  put  himself  appre 
his  father,  to  learn  his  trade  of  a  tailor.  The  indenture  was  produoei 
trial ;  it  appeared  to  be  attested  by  two  witnesses,  one  of  whom  wai 
At  the  time  of  the  execution,  nothing  passed  with  respect  to  the  hei 
mentioned  alterations.  The  indenture,  at  first,  bore  date  the  12th  Dt 
1813,  and  was  for  seven  years;  but  afterwards,  and  before  it  was  e 
(but  how  long  before  it  was  executed  did  not  appear),  the  parties^ 
fraudulent  purpose  of  enabling  Gregory  AUman  to  exercise  the  tr 
tailor,  and  have  the  full  benefit  of  the  Statute,  5  Eliz.  c  4  (6)  ( 
force),  in  that  respect,  after  a  Rve  years'  apprenticeship,  as  fully  as  il 
served  seven  years,  as  required  by  that  Statute,  caused  the  date  of  th 
ture  to  be  altered,  the  year  of  the  reign  of  King  George  the  Third,  i 
'*  ^ad"  to  the  "  51st,"  and  the  year  "  1813"  to  the  year  "  1811 ;" 


(a)  This  case  was  heard  and  decided 
in  Hilary  Term. 

{b)  That  Stetute  declares,  that  ap- 
prentices shall  be  taken  for  seven  yearb 
at  the  least ;  and  after  ^mntr  directions 


as  to  many  different  matters,  it 
(8.  41),  that  all  indentures  im 
trary  to  that  Act  *<  shall  be  clei 
in  law,  to  all  intents  and  puriK 
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181 1  y**  in  the  body  of  the  said  indenture,  were  written  over  a  line    QKsm*t  Bendu 
bad  previoosly  occupied  the  blank  space  in  which  they  were  intro-     ^^  Qvebw 

Gregory  AUman  served  his  father  in  Lisseit,  under  this  indenture 
years,  and  afterwards  served  him  as  a  journeyman  at  intervals,  until 
er's  death,  in  1820.   There  was  no  evidence,  at  the  trial  of  the  appeal, 

that  the  appellant  parish  was  a  party  to  the  alteration  of  the  indenture. 
le  circumstances  above  stated,  the  Court  of  Quarter  Sessions  held  this 
re  to  be  fraudulent  and  void. 

question  for  the  opinion  of  the  Court  was,  whether  Chregory  Allman 
any  settlement  in  Lisseii,  by  serving  his  father  there,  under  the  cir- 
nces  above  mentioned.  If  he  did,  then  the  original  order,  and  the 
r  Sessions,  are  to  be  quashed  ;  if  he  did  not,  then  the  order  of  Sessions 

conBrmed. 


(Mnder  and  Archhold^  in  support  of  the  order  of  Sessions. — The  pau- 
tied  no  settlement  under  the  indenture,  for  it  was  absolutely  void.  It 
i  by  the  Sessions  to  have  been  made  in  direct  fraud  of  the  provisions 
atute;  it  is  therefore  void,  Barllelt  \,Ftnor{c);  Rex  v.  HipsweU{d), 
latter  of  these  cases,  the  child  bounds  was  under  the  age  permitted  by 
itute  ;  and  though  the  binding  was  bond  fide,  and  the  apprentice  served 
I  term,  the  Court  held  the  indentures  void,  and  declared  that  no  settle- 
ras  gained  thereby.  The  case  of  Rex  v.  St.  Nicholas,  Ipswich  (e),  was 
a  that  case.  Rex  v.  Hipswell,  was  considered  and  confirmed  in  Rex  v. 
Mend{/)  ;  and  there  again,  an  indenture,  though  made  and  carried  into 
bond  fide,  was  held  not  to  give  a  settlement,  but  to  be  void.  The  same 
as  been  adopted  in  cases  under  the  8  Ann^  c  9,  where  the  proper  stamp 
)t  been  affixed.  Thus  Jackson  v.  Warwick  (g),  is  a  very  strong  case ; 
ere  it  was  held,  that  the  plaintiff  could  not  recover  on  a  note  given 
M  an  apprentice  fee,  the  indenture  of  apprenticeship  being  void  for 
of  a  stamp.  The  cases  of  Rex  v.  St.  Nicholas,  Ipswich,  Rex  v.  St, 
jr(A),  Rex  v.  Stoke  (i),  and  Grag  y.Cookson  (J),  will  be  cited  on  the 
side,  as  shewing,  that  where  the  provisions  of  the  Statute  of  Elizabeth, 
respect  to  the  binding  of  apprentices,  have  not  been  strictly  complied 
the  indentures  have  nevertheless  been  merelv  voidable,  and  not  void.  The 
rity  of  the  last  of  these  cases  may  be  distinctly  denied,  but  that  is  not 
■ary  here,  for  the  answer  is,  that  in  none  of  them  does  the  binding 
IT  to  have  been  fraudulent.  Here  it  is  expressly  found  to  be  so;  and 
arty  is  therefore  at  liberty  to  object  to  its  legality. 

C.  Hildgard,  eontrd. — The  question  here  is  purely  upon  the  construe* 
i  the  Statute ;  and  the  alleged  fraud  of  the  parties  has  nothing  to  do 
It  Upon  the  face  of  the  instrument,  it  was  a  good  indenture  for  seven 
It  and  was  therefore  binding  and  valid  for  that  period.  The  statements 
t  m  the  case,  cannot  be  taken  into  consideration  to  impeach  an  instrument 


lCirtli.252. 

)8B.&C.466. 

)  Bur.  8.  C.  91 ;  2  Str.  1066. 

03A&Ad.  240. 


(g)  7  T.  R.  121 ;  and  see  Prole  r. 
Wiggins,  2  Hodges,  204. 
rX)  Bur.  S.  C.  248. 
\)  1  Wils.  96. 
;•)  16  East,  la 
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Quem'f  BmtK  good  on  the  face  of  it.  This  instrument,  even.consicieTed  meidy  as 
The  QuKKN  ^^''  ^'^^  years,  cannot,  at  all  events,  be  more  than  voidable.  On  i 
m  '^  ^y'  .  ^^^  V.  St.  Nicholas.  Ipswich,  is  a  distinct  authority:  and  that 
Baemiton,  been  frequently  recognized,  Rex  v.  St.  Petrox,  Rex  v.  Stoke,  an 
Gravesend.  In  Gray  v.  Cookson,  this  point  was  expressly  decided, 
y.  Stoke  Damerel {k),  Holroyd,  J.,  points  out  a  distinction,  which 
attended  to  in  the  present  case.  The  Statute  there  under  cons 
wan  the  56  Geo.  3,  c.  139,  passed  to  give  effect  to  the  43  JS7ii.,  ¥ 
before  that  time  been  frequently  evaded.  The  66  Geo.  3,  declared 
indentures,  except  executed  as  therein  directed,  should  be  "  valid 
tual ;"  and  it  was  argued,  that  that  would  make  indentures  not  so 
voidable,  but  not  void.  Mr.  Justice  Holroyd  was  struck  by  that  8 
and  founded  his  judgment  in  that  case  on  the  fact,  that  there  the  ii 
had  been  actually  avoided.  Rex  v.  Hipiwell{l)  depended  on  the  2 
c.  48,  8.  4,  where  the  words  used  are,  "  absolutely  void."  That  ca 
fore,  cannot  be  an  authority  to  govern  the  present,  except  so  far  ai 
rise  to  the  argument,  that  where  the  expression  is  less  strong,  the  ii 
will  only  be  voidable,  not  void.  Rex  v.  St.  Nicholas,  Ipswich,  was  r 
in  Rex  v.  Gregory  (m) ;  and  Lord  Denman,  C.  J.,  there  adopted  the 
laid  down  in  the  former  case  (n).  But  even  if  it  could  be  contendec 
language  of  the  5  Eliz.  c.  4,  was  sufPcient  to  make  these  indentures 
question  would  arise,  whether  the  objection  was  not  cured  by  the  5 
c.  96,  which  repealed  the  earlier  Statute,  and  which  seemed  to  intern 
1  alid  any  indenture  of  apprenticeship,  the  validity  of  which  might  be 
under  the  5  Eli^.  As  to  the  alleged  fraud  in  this  case,  the  findi 
Sessions  is  not  binding  on  the  Court.  In  the  first  place,  the  justice 
jurisdiction  to  consider  a  case  of  fraud  of  this  sort.  In  Rex  v.  Tet 
Lord  Hardtcicke  said,  **  that  justices  are  only  to  consider  of  frau 
regard  the  parish,  in  order  to  gain  a  settlement  in  it.  They  ai 
inquire  concerning  frauds  l>etween  the  parties ;  that  would  make  thei 
of  Chancery.'*^  But  even  if  the  Sessions  have  jurisdiction  to  make  thit 
their  having  stated  the  matters  which  they  conceive  to  constitute  tl 
this  Court  may,  as  it  was  there  decided,  judge  of  those  matters,  and 
nounce  them  not  to  amount  to  a  fraud.  However,  the  question  of  fi 
not  affect  this  case,  for  the  indentures  here  are  at  most  only  void! 
not  void  ;  and  nothing  has  been  done  to  avoid  them. — [Lord 
C.  J. — In  Grant  v.  Welchman(p)  the  Court  referred  to  Gray  v.  Co 
deciding,  that  indentures  (or  less  than  seven  years  were  only  void 
not  void,  under  the  Statute  of  Eliz. ;  and  therefore  held,  that  a  pr 
note,  part  of  the  consideration  of  which  was  such  an  indenture,  i 
recovered  upon,  notwithstanding  such  objection.  But  that  was  de 
the  authority  of  Gray  v.  Cookson;  and  as  to  that  case,  it  seems  to  n 
ful  whether  the  relations  of  the  parties  may  not  make  a  difference 
the  father  and  son  were  contracting  parties,  and  received  a  beneCt 
indenture,  which  they  were  not  afterwards  permitted  to  avoid,     f 


(Jc)  7  B.  &  C.  572.  i  ♦!)  See  also  Pearce  v.  Morr 

0  8  B.  &  C.  466 ;  2  Man.  &  Ryl.  474.      &  £1.  84. 
m)  2  Ad.  &  El.  99.  f«)  2  Bott.  727  ;  1  Burr.  S 

{],)  16  East,  207. 
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stAnce  does  not  exist.] — The  relation  of  parties  makes  no  difference.  QuenCs  Beitch. 
-cumstance  referred  to  was  not  considered  in  the  argument  or  judgment     j>Yie  Qubkk 


case 


Cur,  adv.  vuii. 


1  Denman,  C.  J.,  delivered  the  judgment  of  the  Court. — The  question 

case  was,  whether  a  settlement  was  gained  by  apprenticeship ;  the  only 

il  facts  as  to  which  were  the  following: — The  pauper  put  himself  ap- 

«  to  his  father  by  an  indenture,  which  at  first  bore  date  the  12th  of 

ber,  1813,  and  was  for  seven  years ;  but  afterwards,  and  before  it  was 

ed  (how  long  it  did  not  appear),  the  parties,  for  the  fraudulent  purpose 

bling  the  pauper  to  exercise  the  trade  of  a  tailor,  and  have  the  full 

of  the  Statute  of  6  £7<>.,  c.  4  (then  in  force),  in  that  respect,  after  a 

ars'  apprenticeship,  as  if  he  had  served  seven  years,  caused  the  date  of 

enture  to  be  altered,  from  the  53d  Geo,  3,  to  the  5 1st ;  and  the  year  1813 

1  ;  and  the  figures  1811,  in  the  body  of  the  indenture,  were  written 

line  which  had  previously  occupied  the  blank  space  into  which  they 

itroduced.     Under  this  indenture  there  was  a  sufficient  service  to  gain 

sment ;  and  if,  as  was  contended,  the  result  of  this  statement  was,  that 

uper  was  bound  for  five  years  only,  we  should  not  have  disturbed  the 

'  law  laid  down  in  Rex  v.  St.  Nicholas,  Ipsunch,  and  so  many  other 

OS.     We  think,  however,  that  the  state  of  the  case  is  very  difiTerent: 

ssions  have  found  a  fraudulent  purpose,  and  the  facts  from  which  they 

at  that  conclusion.     And  although,  as  was  'contended  by  the  learned 

1  in  support  of  the  rule,  (and  not  denied  on  the  other  side),  as  the 

Is  of  the  finding  are  stated,  this  Court  may  examine  into  its  correctness, 

is  equally  certain  that  it  will  sustain  the  conclusion  of  the  Sessions, 

that  can  be  reasonably  done ;  and  we  think  it  may  in  the  present  in- 

When  the  near  relation  of  the  parlies  is  considered,  and  moreover, 

ere  was  a  purpose  of  evading  the  Statute,  which  certainly  prohibits  the 

g  (m  a  trade,  except  by  a  person  who  has  served  an  apprenticeship  of 

P'ears,  under  a  penalty,  we  are  of  opinion  that  the  Sessions  were  well 

ted  in  concluding  that  the  indenture  was  by  the  facts  disclosed,  avoided. 

)t  was  suggested  upon  the  language  attributed  to  Lord  Hardwicke,  in 

ie  of  Rex  v.  Tedford,  whether  this  was  a  species  of  fraud  into  which 

tsions  could  inquire,  as  it  respected  the  conduct  of  the  parties  them- 

to  the  contract,  and  not  of  either  of  the  contending  parishes.     When, 

T,  the  real  character  of  a  transaction,  which  may  be  apparently  regu- 

I  questbn,  we  cannot  see  how  the  conduct  of  the  parties  upon  which 

Die  depends,  can  be  withdrawn  from  consideration  ;  and  we  do  not  find 

ty  such  distinction  as  that  above  alluded  to  has  been  observed.     And 

ngly,  in  the  case  of  The  King  v.  Gravesend,  where   the  indenture 

gular  upon  the  face  of  it,  facts  were  proved  in  order  to  shew  that  an 

1  of  a  Statute,  prohibiting  the  master  (a  waterman)  from  taking  more 

wo  apprentices,  was  intended,  and  the  indenture  was  avoided  thereby. 

bink,  therefore,  that  the  Sessions  were  warranted  in  drawing  the  con- 

A  of  fraud ;  that  the  indenture  was  therefore  void,  and  that  their  order 

id  U  confirmed.  i-k  j       r  o      •  r       j 

Order  of  Sessions  confirmed. 


Inhabitants  of 
Barmston. 
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QMee^J^^Bendi.  DoE^  Jem.  CaDOQAN  V.  EwART. 

Maybt.  

A  twtatoT  de-  p' JECTM ENT,  brought  to  recover  premises  in  the  several  parishes  of  ( 
to'fi^w^elraod  ""^  Burgh'by-SandM,  in  the  county  of  CumberUmd.    The  defa 

their  surrirors,  pleaded  the  general  issue ;  and,  aHer  issue  joined  thereon^  a  case  was  i 

(lubject'to  a"'  ^y  consent,  for  the  opinion  of  this  Court. 

certain  annuity        Richard  Hodgson,  late  of  Moorhouat  HalL,  CumberlauL  Esq.,  mid 

payment  of  published  his  last  will  and  testament  in  writing,  liearing  date  the  U 

uMn^uSt  to  Jon^^ry^  1828.  and  thereby  devised  to  Jane  DaUton  Hodgson,  an 

receire  the'  assigns,  an  annuity  or  rent  charge  of  200/-  a  year,  to  be  issuing  out 

and*  prl^t****  ^^^^  messuages,  lands,  and  real  estate  (except  his  estate  at  Fauid), 

thereof,  and  to  might  be  possessed  of  at  the  time  of  his  decease,  and  to  be  paid  by  his  tn 

^em  fronftime  thereinaRer  named.      He  also   devised  to   his  sister,  Jane  HodgiM 

to  time  unto  dwelling  house,  and  garden,  &c.,  then  in  her  occupation  at  FavH  i 

use  and  behoof  parish  of  Burgh-bg-Sandji,  during  her  natural  life,  for  her  own  red 

Jfai^.'during  ^"*^-     ^"^  ^^*®  ®**^  testator  devised  unto  John  Forsier,  William  Ho 

her  life,  and  Cadogon,  the  lessor  of  the  plaintiff  (by  his  then  name  of  William  Hoi 

upon  trustrto  '  ^"^  Joshua  Andersony  and  the  survivors  and  survivor  of  them,  and  the 

apply  the  rents,  of  such  sufvivor,  all  his  messuages,  lands  and  tenements,  situate  at  i 

profita,  towards  house,  Orton,  and  Burgh,  in  the  said  county  of  Cumberland,  and  all 

the  mamte-  jjjg  p^j^i  estate,  whatsoever  and  wheresoever  (subject  to  the  life  estate 

nance  and  ,  '  ^  \       j 

support  of  his  sister,  Jane  Hodgson  in  his  real  estate  at  Fauld,  and  charged  with  tb 
6dUa.  until  she  8"n***ty  o""  re"t  charge;  and  also  with  so  much  of  his  just  debts,  Iq 
should  attain      funeral  expences,  and  costs  of  his  will,  as  the  residue  of  his  personal 

the  P''K  of 

twenfylfire  would  not  extend  unto),  upon  the  several  trusts,  and  to  and  for  the  % 
years;  and         uses,  &c*.,  following;  that  is  to  sav,  upon  trust,  to  receive  the  rents, i 

from  and  after  ,  ^        ,  Jt        ,  t  i       .  /.  ^      • 

her  attaining  and  pronts  thereof,  and  to  pay  and  apply  them,  from  time  to  time,  ud' 

uDo  Y*'  t**^***  ^"^y  proper  use  and  behoof  of  his,  the  said  testator's  wife,  Mary,  durii 

to  his  real  life,  in  case  she  should  so  long  continue  his  widow,  and  from  and  af) 

and  chargii^as  <leath  or  re-marriage,  upon  trust  to  apply  the  said  rents,  issues,  and\ 

aforesaid^  for  towards  the  maintenance  and  support  of  his  daughter,  Isabella,  nai 

ter,  Isabella;  should  attain  the  age  of  twenty-five  years  ;  and  from  and  after  her  attt 

her  heirs  and  ^^  ^g^^  ^jjgn  upon  trust,  as  to  his  real  estate,  subject  and  charged  as 

erer;  and  he  said,  for  his  said  daughter,  Isabella,  her  heirs  and  assigns,  forever;  \ 

Sevised  the  &^^®  *"^  devised  the  same  to  her  accordingly.     But,  in  case  it  should  \ 

tame  to  her  that  his  Said  daughter,  Isabella,  should  depart  this  life  without  leaving 

accordingly. 

But,  in  ca^e  it  should  happen,  that  his  said  daughter,  Jsahdla,  depart  this  life  without 
learing  issue,  lawfully  begotten,  then,  he  gave  and  devised  the  said  messuages,  lands,  tene- 
ments, and  real  estate,  unto  the  lessor  of  the  plaintiff  and  J.  D.  H.,  their  heirs  and  assigns 
for  ever,  as  tenants  in  cnmmoYi.  The  devisor  also  gave  the  trustees  a  power  of  sale,  extending 
over  all  the  hereditaments  devised  to  them,  for  the  payment  of  debts  and  legacies,  and  fhey 
sold  a  part  of  the  lands  for  those  purposes.  The  devisor's  wife  died  in  his  life  time,  and  after 
the  devisor's  decease ;  and,  after  attaining  twenty  -one,  Jsabella  HiHlgson  suffered  a  recoverv  of 
the  lands  devised  to  her,  to  the  use  of  herself  in  fee,  and  subsequently,  in  consideration  of  an 
intended  marriage  with  the  defendant,  conveyed  the  l.nnds  to  the  use  of  herself  for  life,  with 
remainder  to  her  intended  husband  for  life,  and  remainder  to  herself  in  fee.  The  makriage 
took  effect,  and  after  Isabella  H.  had  levied  a  fine  to  the  same  uses,  she  died,  under  the  age  of 
twenty  .five. 

Heli,  Ftr.</,  that  Isabella  took  an  equitable  estate  tail  in  the  lands,  which  vested  on  the  death 
of  the  devisor. 

Secondly^  that  the  trustees  took  the  legal  estate  in  fee,  and  that  the  lessor  of  the  plaintiff,  and 
J.  D,  H.  lud  an  equitable  remainder,  which  was  baned  by  the  recovery  suffered  by  liobtBa 
lEodgicn, 
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lily  begotten,  then,  the  testator  gave  and  devised  the  said  messuages^    QMen*t  Beudu 
>,  and  real  estate,  unto  the  said  WiUiam  Hodgson,  and  the  said  Jane      -^^^  ^^^^^ 
ton  Hodgson,  their  heirs  and  assigns,  for  ever,  as  tenants  in  common.       Caoooan 
iskm  was  made  for  the  cesser  of  the  annuity  of  200/.  to  Jane  Dalston  Hodg         £wabt. 
n  the  event  of  her  becoming  entitled  to  any  part  of  the  real  fffoperty  under 
rill,  and  a  power  of  sale  was  given  to  the  trustees,  extending  over  all 
ereditaments  devised  to  them,  for  the  payment  of  debts,  funeral  expences, 
egacies.     The  testator  6nally  committed  the  management  of  the  estates 
brtunes  of  his  said  daughter  to  the  said  trustees  and  executors,  until 
bould  attain  the  age  of  twenty-five,  and  he  appointed  his  said  trustees 
itors  of  his  will. 

iry  Hodgson,  the  wife  of  the  testator,  died  in  his  life- time. 
e  testator  died  on  the  21st  of  May,  1833,  leaving  his  daughter,  Isa- 
his  heiress  at  law. 

I  personal  estate  not  being  sufficient  for  the  payment  of  his  debts,  the 
ses  sold  part  of  the  real  estate,  including  the  premises  devised  to  the 
or*8  sister,  Jane  Hodgson,  for  her  life. 

indentures  of  lease  and  release,  bearing  date  respectively  the  25th  and 
of  January,  1833,  the  release  being  made  between  the  said  Isabella 
rtoii,  who  had  then  attained  the  age  of  twenty-one  years,  of  the  first  part ; 
am  Higleg,  gentleman,  of  the  second  part ;  and  George  Saul,  gentleman, 
e  third  part :  the  said  Isabella  Hodgson  conveyed  to  the  said  William 
pjf,  all  the  hereditaments  devised  to  or  in  trust  for  her,  her  heirs  and 
as,  by  her  father  (except  such  parts  as  had  been  sold  by  the  trustees), 
e  end  *that  he  might  be  tenant  to  the  pracipe,  for  the  purpose  of  suffering 
Dvery,  in  order  to  bar  and  extinguish  all  estates  tail  of  Isabella  in  the 
liereditaments ;  and  it  was  declared  that  the  recovery  should  operate  to 
^e  use  of  Isabella  Hodgson,  her  heirs  and  assigns.  In  pursuance  of 
ndenture,  a  common  recovery  was  suffered  in  Hilary  Term,  2  Will,  4. 
'  indentures  of  lease  and  release,  of  the  9th  and  10th  of  Avgust,  1833, 
release  being  made  between  Isabella  Hodgson,  of  the  first  part;  the 
idant,  David  Ewart,  of  the  second  part ;  John  Forster  and  Simon 
ft,  of  the  third  part ;  and  the  said  George  Saul  and  Simon  Saul,  of  the 
h  part ;  in  consideration  of  the  marriage  then  intended  and  aflerwards 
Huzed  between  Isabella  Hodgson  and  the  defendant,  Isabella  Hodgson 
eyed  the  same  hereditaments  to  /.  Forster  and  S.  Ewart,  and  their  heirs, 
eertain  trusts,  and,  after  the  decease  of  Isabella  Hodgson  or  the  de- 
nty  to  the  use  of  the  survivor  for  life,  then,  to  preserve  contingent 
ioders,  with  remainder  to  the  use  of  the  children  of  the  then  intended 
■ge,  as  Isabella  should  by  will  appoint ;  in  default  of  such  appointment, 
certain  trusts  for  the  children ;  and,  in  default  of  issue,  to  the  use  of  ^ 

•//a  Hodgson,  her  heirs  and  assigns,  for  ever. 

indenture,  bearing  date  9th  of  November,  1833,  and  made  between  the 
dant  and  Isabella,  his  then  wife  (late  Isabella  H),  of  the  first  part, 
r  Forster  and  S.  Ewart,  of  the  second  part,  the  said  Isabella  agreed  to 
a  6ne  to  the  uses  declared  in  the  settlement  of  the  10th  of  August, 
ior  to  the  limitation  to  the  use  of  Isabella,  her  heirs  and  assigns ;  and  to 
«  the  same  hereditanoents  (subject  as  aforesaid),  to  such  uses,  &&,  as 
lid  Isabella  Ewart  by  her  last  will  and  testament  should  appoint ;  and 
bult  of  such  fippointment,  to  the  use  of  herself,  her  heirs  and  assigns. 
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Queen'i  Benek.   In  pursuance  of  this  ag^reement,  a  fine  was  leYied  of  the  said  bereditflmntlk 
Dob  dem.       Michaelmas  Term,  3  Will,  4. 

Caoooak  Isabella  Ewart,  by  her  will,  bearing  date  the  7th  ot  January ^  1834,  reeitiq| 

EwART.  ^^^  powers  given  her  by  the  indenture  of  the  9th  of  November,  and  the  Sat, 
appointed  all  ber  hereditaments  within  the  county  of  Cumberland  (subject  to 
such,  if  any,  of  the  uses  and  trusts,  anterior  to  the  power  of  appointment  sogifQi 
to  her,  as  under  the  said  indenture  of  the  9th  of  November,  183S,  and  fine, 
were  then  subsisting  or  should  take  effect),  to  the  use  of  her  husband,  Dmi 
Ewart  (the  defendant),  his  heirs  and  assigns  for  ever. 

Isabella  Ewart  died  in  January^  1834,  under  the  age  of  twenty-firib 
without  leaving  any  issue  of  her  body,  but  leaving  her  husband,  the  de- 
fendant, her  surviving. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  lessor  of  As 
plaintiff  is  entitled  to  recover,  in  this  action,  a  moiety,  under  the  devise  to hipl 
and  the  said  Jane  DaUton  Hodgson  (as  tenants  in  common  in  fee  sin|d^ 
of  such  of  the  hereditaments  in  the  county  of  Cumberland  devised  by  tU 
said  will  of  the  testator,  Richard  Hodgson,  as  were  not  sold  by  the  trui ' 
of  his  will.  If  the  Court  should  be  of  that  opinion,  the  defendant  agrees 
judgment  shall  be  entered  against  him  by  confession,  and  if  the  Court 
be  of  opinion  that  the  lessor  of  the  plaintiff  is  not  entitled  to  recover, 
lessor  of  the  plaintiff  agrees  that  judgment  of  nolle  prosequi  shall  be  enl 
against  him. 

The  case  was  argued  by  Sir  W,  W,  FoUett,  for  the  lessor  of  the 
and  by  Sir  K  Pollock,  for  the  defendant.    The  cases  cited  are  fully  set 
in  the  following  judgment. 

Cur.  adv.  wAL 

Lord  Dbnman,  C.  J.,  delivered  the  judgment  of  the  Court — ^This 
an  ejectment  brought  by  the  surviving  trustee  to  uses  under  the  wiB  « 
Richard  Hodgson,  against  the  husband  of  another  devisee  under  the 
will,  who  had  suffered  a  recovery  and  conveyed  the  premises  to  defe 
The  will  devised  all  the  real  and  personal  estate  to  the  two  trustees,  !i| 
trust  to  receive  the  rents,  &c.,  and  to  apply  them  (afler  the  death  of  test 
wife,  who  died  before  him,)  "  to  the  maintenance  and  support  of  raj 
Isabella,  until  she  shall  attain  the  age  of  twenty-five;  ader  which,  formyi 
daughter  Isabella,  her  heirs  and  assigns  for  ever,  and  I  give  and  devise 
same  to  her  accordingly.     But  in  case  it  should  happen  that  my  said 
depart  this  life  without  leaving  issue  lawfully  begotten,  then  I  give  and  defii 
the  same  to  the  said  trustees,  their  heirs  and  assigns  for  ever,  as  tenanti  i 
«  common.'*     And  the  testator  ordained  that  his  said  trustees,  for  the 

'  •  ance  of  his  said  will,  and  in  order  to  raise  money  for  payment  of  his 

funeral  expences,  and  legacies,  should,  if  his  personal  estate  was  found  ii 
cient,  sell  in  fee  any  part  of  the  premises  devised.  Ader  attaining  twenty<<Mi| 
Isabella  Hodgson,  on  the  25th  January,  1832,  suffered  a  recovery  to  thettf^ 
of  herself  in  fee,  and  aflerwards,  9th  November,  1 833,  in  consideration  of  t^ 
intended  marriage,  conveyed  to  the  use  of  herself  for  life,  remainder  to  defa*^ 
ant  for  life,  to  such  uses  as  she  should  appoint,  (remainder  to  the  chiMiiM 
but  there  were  no  children  of  the  marriage),  remainder  to  herself  in  fee;  •■fli 
after  levying  a  fine  to  the  same  uses,  she  died  under  the  age  of  twentjr-l'^n 
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leaded  for  the  defendant,  that  the  trustees  either  took  the  legal  fee   Queen*t  B^^fuh. 

!a  was  equitable  tenant  in  tail,  or  that  they  took  a  chattel  interest      p^p  ^^^^ 

only  as  she  continued  to  be  under  twenty-five,  or  that  if  they  took       Cadooam 

their  defect  of  joining  in  making  a  tenant  to  the  pracipe'waa  cured        Ewart* 

VUL  4,  c.  74,  s.  11.     For  plaintiflT,  that  the  trustees  took  only  an 

reehoid,  determinable  on  hctbella  attaining  twenty -five,   or   first 

hat  she  took  in  fee  with  an  executory  devise  over.     There  are  two 

[uestions  in  this  case :  first;  whether  Isabella  Hodgson  the  daugh- 

testator,  took  an  estate  in  fee,  with  an  executory  devise  over  to 

.  Hodgson  and  Jane  Dalston  Hodgson^  or  whether  she  took  a 

.te  tail>  with  remainder  over  to  the  same  persons.     If  she  took  an 

ee  with  an  executory  devise  over,  then  the  plaintiff  who  is  now 

ogctn,  but  in  the  will  called  Hodgson,  who  is  one  of  the  persons 

he  devise  over,  is  entitled  to  recover,  because  the  recovery  suffered 

Hodgson  could  not  bar  the  executory  devise  over.  But  if  Isabella 
ook  a  vested  estate  tail,  with  remainder  over,  then  the  second  qucs- 
ise,  whether  the  recovery  suffered  by  her  be  a  valid  recovery,  suffi- 
r  the  remainder  over?     On  the  first  question,  the  words  of  the  will 

the  estate  to  "  the  tef^tator's  daughter,  Isabella  Hodgson,  her  heirs 
i  for  ever,"  prima  facie  import  a  devise  in  fee  simple;  and  then  the 
ch  follow,  '<  but  in  case  it  should  happen  that  my  said  daughter 
epart  this  life  without  leaving  issue  lawfully  begotten,  then  I  give 
essuages,  lands,  tenements,  and  real  estate,  unto  the  said  Major 
fson,  and  the  said  Jane  Dalston  Hodgson  their  heirs  and  assigns 

tenants  in  common,"  would,  according  to  the  common  and  ordi^ 

and  construction  of  the  English  language,  independent  of  nny 
ules  which  have  been  applied  to  the  construction  of  legal  instru- 
ly  that  the  devise  over,  was  to  take  place  in  the  event  of  Isabella 
out  issue,  which  should  be  living  at  the  time  of  her  death.  But 
5  prescribed  certain  limits  for  the  validityof  executory  devises,  and 
n  is,  that  the  contingency  upon  which  an  estate  of  this  sort  is  per- 
ake  effect,  shall  happen  within  a  short  space  of  time,  as  a  life  or  lives 
nd  some  few  years,  now  settled  at  twenty-one  years,  and  the  period 
•n ;  otherwise,  it  would  be  in  a  testator's  power  to  limit  an  estate 
i  for  generations  to  come,  a  power  which  the  law  denies.  And 
vhere  an  executory  devise,  is  limited  to  take  effect  after  an  indefi- 
f  of  issue,  the  limitation  over  is  void.  Under  this  rule,  if  the  limi- 
j  take  effect  after  a  dying  without  heirs,  or  without  issue  generally, 
sidered  to  be  an  indefinite  failure  of  issue,  and  therefore  void.  And 
ule  holds  in  the  limitation  of  a  term,  or  other  personal  estate,  that 
m  to  take  effect  after  failure  of  the  heirs  of  the  bodv,  or  dvingr 
we  generally,  without  other  restriction,  is  too  remote,  for  the  law 
re  admit  of  a  perpetuity  in  one  sort  of  estate  or  species  of  property, 
Dther.  But  with  regard  to  executory  devises  of  terms  for  years  or 
onal  estates,  the  Courts  have,  for  a  very  considerable  time,  very 
ned  to  lay  hold  of  any  words  in  the  will,  to  tie  up  the  generality  of 
sion,  **  dying  without  issue,"  and  confine  it  to  "  dying  without  issue 
le  time  of  the  person's  decease."  There  is  a  great  variety  of  cases 
»ry  to  be  referred  to,  illustrating  this  position;  and  we  may  say, 
3y  doubt,  that  the  words  of  the  present  will  would,  if  the  question 
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Qitsei^iBeneh,  arose  upon  a  term  for  years  or  other  personal  estate,  now  be  held  to  meifi  ■'• 
Doe.  dem.  ^y^^S  without  issue  living  at  the  death  of  the  daughter  hadella.^  But  tboo^ 
Cadooan  the  Courts  in  the  case  of  personal  estates,  generally  incline  to  pay  attention  to 
EwART.  ^°y  circumstance  or  expression  in  the  will  that  seems  to  afibrd  a  ground  for  ooh 
struing  a  limitation  after  dying  without  issue,  to  be  a  dying  without  issa^ 
living  at  the  death  of  the  party,  in  order  to  support  the  devise  over,  yet  io  the 
case  of  real  estate  it  seems  the  construction  is  generally  otherwise,  and  tbs 
reason  given  is,  that  the  interest  of  the  heir  is  concerned,  who  is  said  to  be 
always  favoured  in  our  law.  In  Target  v.  Gaunt  (a),  the  expressioDy  *dyiaf 
without  issue,''  is  recognized  as  having  two  senses ;  first,  a  vulgar  uam^ 
and  that  is  dying  without  leaving  issue  at  the  time  of  the  death;  8eooiid,t 
legal  sense,  and  that  is  whenever  there  is  a  failure  of  issue  ;  and  that  there  ii 
a  great  diversity  betwixt  the  devise  of  a  freehold  estate  for  life,  and  ifA.&$ 
without  issue  then  to  B,,  and  a  devise  of  a  term  in  the  same  words.  Tlw 
case  of  Forth  v.  Chapman  {b)  establishes  this  distinction  ;  there  the  testator 
gave  the  residue  of  his  real  and  personal  estate  to  two  nephews,  fVin,  G.  and 
Walter  G,,  and  if  either  of  them  should  depart  this  life  and  leave  no  issue  of 
their  respective  bodies,  then  he  gave  the  said  (leasehold)  premises  to  otlar 
persons,  upon  which  the  question  arose,  whether  the  limitation  over  of  tb 
leasehold  premises  was  void  as  too  remote.  The  Master  of  the  RcDs,  Sf 
Joseph  JekyUt  was  of  opinion  that  the  devise  over  was  void,  and  said,  tint  t 
the  words  had  been  "  \{A,  or  B,  should  die  without  issue,  with  remainder ofor,* 
this  plainly  would  have  been  void,  and  exactly  like  the  case  of  Lov§  v.  Wad^ 
ham  (c).  And  then  he  goes  on  to  say,  there  is  no  diversity  betwixt  the  deni  ; 
of  a  term  to  one  for  life,  and  if  he  die  without  issue  remainder  over,  and  i 
devise  thereof  to  one  for  life,  with  such  remainder  if  he  die  leaving  no  issoi^ 
for  both  these  devises  seem  equally  relative  to  the  failure  of  issue  at  uif 
time  afler  the  testator^s  death.  Afterwards,  in  Trinity  Term,  1720,  this  CMS 
coming  on  before  Lord  Parker  on  an  appeal,  his  lordship  reversed  the  decide 
and  said,  that  <*  if  I  devise  a  term  to  A.,  and  if  A.  die  without  leaving  issuer  ie» 
mainder  over,"  in  the  vulgar  and  natural  sense,  this  must  be  in^.ended,  ^if  il.A  ^ 
without  leaving  issue  at  his  death,"  and  then  the  devise  over  s  good;  that  tke 
word  die  being  the  last  antecedent,  the  words  **  without  leaving  issne'*  ■•< 
refer  to  that ;  l^rd  Parker  also  observed,  that  by  this  will,  the  devise  wesrf 
a  freehold  as  well  as  a  leasehold  estate  to  Wm,  Gore,  and  if  he  or  ffUkf 
died  leaving  no  issue,  then  to  the  children  of  his  brother  and  sister,  in  wUck 
case  it  was  more  difficult  to  conceive  how  the  same  words,  in  the  same  wfllyii 
the  same  time,  should  be  taken  in  two  different  senses.  As  to  the  freeUi 
the  construction  should  be,  if  Wm,  or  Wa/ter  died  without  issue  genefil^i 
by  which  there  might  be  at  any  time  a  failure  of  issue  ;  and  with  respect  !• 
the  leasehold,  that  the  same  words  should  be  intended  to  signify  their  Aftf 
without  leaving  issue  at  their  death.  However,  the  Lord  Chancellor  said  it  j 
might  be  reasonable  enough  to  take  the  same  words,  as  to  the  different  estii* 
in  different  senses,  and  as  if  repeated  by  two  several  clauses.  Mr.  iW 
WUliame,  in  a  note  on  this  case  says,  that  by  the  will  as  it  is  stated  above  fr« 
the  registrar's  books,  in  the  statement  of  the  case  at  the  Rolls,  and  oo  li» 

M    1  P.  Wms.    432;    1    Eq.  Ca.         (h)  1  P.  Wins.  663.  . 

Abridged,  193,  pi.  11 ;  Gilbert's  Eq.  Be-         (c)  1  Sid.  450;  1  Vent  79;  I  **- 
ports,  149 ;  10  Mod.  402.  50. 
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B  limitatioii  orer  was  expressly  restrained  to  the  leasehold,  but  in    Queen*»  RmA. 
^sfieitti  notes  that  word  is  omitted,  and  the  devise  over  is  gene-      jj^^  ^^^^ 
Skefield  V.  Lord  Orrery  (d),  Lord  Hardwicke  says  that  "  Mr.       Cadogaii 
s  mistaken  in  this  note,  for  on  looking  into  this  case,  it  appears  that        EwaICt. 
old  and  kasehoki  were  devised  by  the  same  words,  but  probably 
on  of  the  real  was  overlooked,  and  so  omitted  by  the  registrar.'^  The 
hat  case  are  in  effect  the  same  as  in  the  present,  the  words  there 
ihe  nephews  should  die  and  leave  no  issue  of  their  respective  bodies  ;'^ 
present  case,  "  if  it  should  happen  that  my  daughter  depart  this  life 
iving  issue  lawfully  begotten."     It  will  be  to  be  considered  how  far 
r  Forth  V.  Chapman  has  been  recognized  or  impugned  in  other 
Sheffield  ▼.  Lord  Orrery,  before  cited,  Lord  Hardwicke  recog- 
loctrine  of  Lord  Macclesfield  in  Forth  v.  Chapman,  that  the  same 
have  difierent  constructions,  to  eflectuate  the  intention  of  the  party. 
▼.  Drew  (e)  where  the  will  was,  that  if  W,  W.,  the  son  of  the  tes- 
Id  happen  to  die  and  leave  no  issue  of  his  body  lawfully  begotten, 
afler  the  death  of  W.,  he  gave  and  bequeathed  all  his  lands  of  in 
to  his  son  Richard  and  his  heirs ;  it  was  held  that  Wm.  took  an 
by  implication,  which  was  barred  by  the  recovery,  and  that  the 
rver  was  a  remainder,  and  not  an  executory  devise.   The  authority 
se  is  also  confirmed  by  Lord  Hardwicke  in  Soutkby  v.  Stone"' 
,  wherein  page  616  he  says,  **  the  only  objection  to  this  construction 
I  will  not  construe  the  words  according  to  her  expression  in  the 
186,  but  puts  a  different  construction  upon  the  same  words  in  two 
rents.''     Now  that  that  may  be  done  there  are  authorities,  and  in  a 
iger  case,  viz..  Forth  v.  Chapman,  where  the  greatest  difficulty  in 
r  Lord  Macclesfield  was,  that  the  freehold  and  the  leasehold  were 
'  the  same  words,  and  yet  he  held  those  words  were  to  receive  a 
m  according  to  the  subject-matter,  and  he  again  repeats  what  he 
]  Sheffield  V.  Lord  Orrery,  that  there  was  a  mistake  in  Mr.  Williams* 
the  limitation  in  Forth  v.  Chapman,  for  that  he.  Lord  Hardwicke, 
unsel  in  the  cause.    In  Denn  d.  Geering  v.  Shenton  (jy),  the  devise 
nuel  Shenton  and  the  heirs  of  his  body  and  their  heirs  and  assigns, 
with  the  payment  of  S/.  a  year ;  '*  but  in  case  the  said  Shenton 
without  leaving  issue  of  his  body,  then  I  give  the  said  devised  pre- 
m.  G.  and  his  heirs  for  ever."  Lord  Mansfield &sked  Mr.  Cowper  "  if 
case  to  show,  where,  upon  a  limitation  of  lands  upon  a  dying  witib* 
these  words  had  been  confined  to  a  dying  without  issue  living  at  the 
)  death.    The  distinction  is  between  a  devise  of  lands  and  personal 
the  latter  case,  the  words  are  taken  in  the  vulgar  sense,  that  is, 
M>ut  issue  living  at  the  time  of  his  death ;  in  the  former,  they  are 
leir  legal  sense,  and  that  is,  whenever  there  is  a  failure  of  issue." 
sfield  said,  **  the  question  is,  whether  the  grandson  took  an  estate  in 
estate  in  fee.     Now,  the  devise  is  to  Samuel  Shenton  and  the  heirs 
y  and  their  heirs  for  ever,  but  the  words, "  their  heirs  for  ever,"  are 
fj  the  subsequent  words,  "in  case  he  shall  die  without  leaving  issue," 
irly  shew  it  to  be  an  estate  tail,  and  then  the  testator  gives  it  over 

tk.  288.  (/)  2  Ves.  sen.  610. 

m.  Rep.  372.  (})  1  Cowp.  410. 
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Queen's  Bmch,  to  the  Icssors  of  the  plaintiff/^  and  he  adds,  it  is  (oo  clear  to  admit  ofa  doubt. 
Doe  clem.  There  the  words  were,  without  leaving  issue.  In  GoocUitle,  d.  Peake  v.  fty- 
Cadooan  den  (A),  which  was  the  demise  ofa  chattel  interest,  Lord  Kenyan  reViei  upon 
EwAET.  ^^6  case  of  Forth  v.  Chapman,  without  any  objection.  In  the  case  of 
Daintry  v.  Daintry  and  another  (t).  Lord  Kenyan  recognizes  the  casec^ 
Forth  V.  Chapman,  In  Tenny,  d.  Ayar  v.  Ayar  {j),  the  devise  was  to  the 
devisor's  son  John  Agar,  and  his  right  heirs  for  ever,  on  condition  of  paying 
certain  sums  to  his  daughter.  "And  in  case  my  said  son  and  daughter  botk 
happen  to  die  without  leaving  any  child  or  issue,''  then  he  devised  the  refer* 
sioa  and  inheritance  to  his  cousin  Richard  and  his  right  heirs  for  ever.  /oAs 
Ayar  suffer ed  a  recovery,  and  the  question  was,  whether  he  took  an  estate 
tail,  or  whether  there  was  a  valid  executory  devise  to  Richard.  The  Court 
held  that  John  Ayar,  the  son,  took  an  estate  tail,  which  was  well  barred  hj 
the  recovery,  and  Mr.  Justice  Le  Blanc  said,  there  was  no  case  where  the 
words  "die  without  leaving  issue"  simply,  have  been  adjudged  to  meiiii 
"  without  leaving  issue  at  the  time  of  his  death  ;"  and  he  added,  in  Porter  v.. 
Bradley  {k)  there  were  also  the  words, "  behind  him."  In  Daneey  v,  Grifitki 
(/),  Richard  Daneey  devised  the  estates  to  his  eldest  son,  Danfcy  Rickari 
Dansey,  and  his  heirs  for  ever ;  "  but  if  it  should  so  happen  that  his  eldest  aon 
should  die  and  leave  no  issue,"  then  he  devised  his  estate  to  his  son  W* 
Daneey  and  his  heirs,  and  if  he  should  die  without  issue,  then  to  his  sos 
E,  C.  D(mseyy  and  in  the  like  case  to  his  son  G.  W.  />.,  and  in  the  like  can 
to  his  son  /.  />.,  and  in  failure  of  issue  from  him,  to  the  eldest  son  of  his  9xa» 
viving  sister  Mary  and  his  heirs.  The  testator  died,  leaving  his  eldest  sob 
surviving  him,  and  the  question  sent  by  the  Master  of  the  Rolls  was,  wliit 
estate  the  eldest  son  took,  and  the  Court  certified  their  opinion  that  theddelt 
son,  Z>.  R,  Dansey,  took  an  estate  tail  under  the  will.  There  is  also  thecaie 
of  Doe,  d.  Ellie  v.  Ellis  (m) ;  the  testator  devised  to  his  eldest  son  Joaph,' 
his  heirs  and  assigns  for  ever,  the  estate  in  question,  but  in  case  his  sos 
Joseph  should  die  without  issue,  he  devised  the  same  to  the  child  or  chiUres 
with  which  his  wife  was  enceinte,  his  or  her  heirs  and  assigns  for  ever ;  and 
it  was  held  that  Joseph  took  an  estate  tail.  And  also  the  case  of  Briee  f. 
Smith  (n),  which  was  referred  to  by  Lord  Ellenhorough  in  Doe,  d.  ElUs^* 
Ellis,  There  the  testator  devised  the  premises  to  his  son  Philip,  andhii 
heirs  for  ever,  and  other  estates  to  other  sons  and  their  heirs ;  and  then  he 
adds,  "in  case  any  of  my  said  children  shall  die  without  issue,  then  I  give  the 
estate  of  him  or  them  dying  to  his  or  their  heirs  for  ever:"  held,  an  estate  tail 
Also  Roe  V.  Scott,  in  Mr.  Fearne^s  manuscripts,  and  which  is  published  in 
the  notes,  474,  of  Butlers  edition,  1809.  There  the  testator  devised  certiis  1 
lands  to  his  son  James  and  his  heirs  and  assigns  for  ever,  and  other  lands  ts 
his  son  John  and  his  heirs  and  assigns  for  ever,  and  other  lands  to  his  sob 
Thomas  and  his  heirs  and  assigns  for  ever,  and  if  either  of  his  sons  sboaU 
depart  this  life  without  issue  of  him  so  dying,  then  to  the  survivor,  and  if 
they  should  all  die  without  issue,  then  to  his  daughters  and  their  heirs  afld 
assigns  for  ever.  Held,  an  estate  tail  in  Tliomas.  But  none  of  those  this* 
last  cases  have  the  words  ''  leaving  issue,"  and  it  is  beyond  all  doubt,  that  if* 

(h)  2  T.  R.  720.  (0  4  M.  &  Sd.  61. 

(t)  6  T.  R.  307.  (m)  9  East,  382. 

( j)  12  East,  25a  (n)  Willei,  1. 

(i)  3  T.  R.  143.  j 
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n  devised  in  such  a  manner  as  in  these  three  cases,  the  words,  if  he  die  Queen*t  Benth, 
hout  issue,  in  legal  construction,  mean  an  indefinite  failure  of  issue ;  and      dq^  ^ein. 

same  words  also,  without  more  words,  even  in  personal  estates,  import  an  Caoooah 
efinite  failure  of  issue.  In  opposition  to  these  cases  are  Porter  v.  Brad-  Ewaiit. 
,  and  Roe,  d.  Sheers  v.  Jeffery  (o),  both  decided  in  this  Court  while 
-d  Kenyan  was  Chief  Justice,  and  which  are  particularly  entitled  to  atten- 
1,  from  the  very  great  knowledge  which  that  learned  lord  possessed  upon 
matters  relating  to  real  property.  In  the  case  of  Porter  v.  Bradley,  the 
tator  devised  to  his  son  PIUUp  Dohin,  his  heirs  and  assigns  for  ever,  all 
it  messuage,  &c.,  but  my  will  is,  that  in  case  my  son  Philip  Dohin  shall 
>pen  to  die,  leaving  no  issue  behind  him,  then  that  my  wife  shall  receive 
^  rents  and  profits  during  her  widowhood,  and  adter  her  decease  I  give  and 
rise  the  same,  for  want  of  issue  as  aforesaid,  to  my  son,  Jamee  Dodin,  his 
rs  and  assigns  for  ever;  but  in  case  my  son,  James  Dohin,  shall  happen  to 

before  my  son  Philip,  and  the  said  Philip  shall  not  leave  any  issue  of 
I  body  begotten,  then  my  will  is,  that  my  said  lands  shall  be  sold,  and 
lally  divided  between  my  six  daughters  and  their  issue.  One  question  was, 
lat  estate  Phtlip  Dohin  took  under  the  will  of  his  father.  Lord  Kenyon, 
et  stating  the  words  of  the  devise,  says,  "  the  first  question  that  arises  in 
s  case  is,  whether  this  is  an  estate  tail,  or  in  fee.  The  first  part  of  the  de- 
e  to  Philip  Dohin,  prima  facie  carries  a  fee,  for  it  is  to  him  and  his  heirs 
d  assigns  for  ever,  but  it  is  clear  that  those  words  may  be  restrained  by 
bsequent  ones,  so  as  to  carry  an  estate  tail ;  and  a  long  string  of  cases  may 
cited  in  order  to  shew,  that  where  an  estate  is  limited  to  a  man  and  his 
irs  for  ever,  and  if  he  die  without  leaving  heirs,  then  to  his  brother  or  to 
y  person  who  may  be  his  heir,  those  words  shall  be  restrained  to  heirs  of  a 
rticular  kind,  namely,  "heirs  of  the  body.''  If  the  subsequent  part  of  this 
rise  had  been,  ''and  in  case  he  shall  die  without  heirs,  then  over,^'  it  would 
re  given  to  P.  Dohin  an  estate  tail,  which  he  might  have  barred  by  the  re- 
rery.  But  here  the  words  are,  ''but  in  case  he  shall  happen  to  die  leaving 
issue  behind  him,"  which  makes  a  very  material  difference,  and  brings  it 
fhin  the  case  of  Pells  v.  Brown  (/?),  which  is  the  foundation,  and  as  it  were, 
i  Magna  Charta  of  this  branch  of  the  law.  This  question  arose  soon  after 
ecutory  devises  were  first  taken  notice  of,  which  was  in  the  reign  of  Queen 
^dzaheth,  and  that  doctrine  has  never  been  since  doubted  by  the  Courts  of 
r.  But  the  defendant's  counsel  has  attempted  to  distinguish  this  case  from 
It  of  Pells  V.  Brotm,  because  there  the  words  are,  if  '*  Thomas,  (the  first 
viiee)  died  without  issue  living  William  his  brother ;"  but  it  is  to  be  ob- 
rred,  that  there  are  words  in  this  case  {Porter  v.  Bradley)  equivalent  to 
ose, namely,  "if  P.  Dohin  shall  die  leaving  no  issue  behind  him.''  If,  indeed, 
dy  the  first  words,  leaving  no  issue,  had  been  used,  they,  according  to  the 
xmoD  of  Lord  Macclesfield  in  Forth  v.  Chapman,  must  be  restrained  to 
lesn,  ''leaving  issue  at  the  time  of  his  death."  But  it  is  contended,  that  rule 
I  oonfined  to  chattel  interests  only,  yet  it  would  be  very  strange  if  those 
wrds  had  a  different  meaning  when  applied  to  real  and  personal  property, 
if  such  a  distinction  existed  in  the  law,  it  certainly  would  not  agree  with  the 
^C)  Ux  plus  laudatur  quando  ratione  probatur :  but  it  is  not  founded  in 

W  7  T.  R,  589.  {p)  Cro.  Jac.  590. 
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Quftn^t  BenA.  law,  and  there  are  even  additional  words  in  this  case,  ''leaving  iysue  behind 
Doe,  dem.  ^*"™»"  ^^^^^  necessarily  import  that  the  testator  meant  at  the  time  of  his  bod^i 
Cadooan  death.  The  subsequent  parts  of  the  will  also  convey  the  same  idea;  and 
EwAET.  then  he  states  the  other  part*  of  the  will.  The  Court  of  Ktng'i  Bench  cer- 
tified to  the  Court  of  Chancery  that  P,  Dobin  took  an  estate  in  fee  simple  ia 
the  premises  above  devised  to  him,  but  as  Philtp  died  without  issue  hmg 
at  the  time  of  his  death,  they  were  of  opinion  that  the  further  dispositNm 
made  by  the  testator  in  that  event,  was  good  by  way  of  executory  devise,  h 
Roef  d.  Sheers  v.  Jeffery  (9),  the  testator  devised  the  premises  in  question  (olu 
wife  for  life ;  after  her  decease  to  his  daughter  for  life ;  after  her  death  to  hii 
grandson  and  his  heirs  for  ever ;  "but  in  case  his  grandson  should dqiart  thii 
life  and  leave  no  issue,  then  that  the  premises  should  be  and  remain  unto 
the  three  daughters  of  W.  M.  Friswell,  or  the  survivor  or  survivors  of  then, 
to  be  equally  divided  betwixt  them,  share  and  share  alike.''  The  questioo 
was,  whether  the  grandson  took  an  estate  tail,  or  an  estate  in  fee,  with  an 
executory  devise  over.  Lord  Kenyan  made  the  same  renmrks  as  in  Porter  v. 
Bradley  (r),  that  it  was  not  reconcileable  with  reason  that  the  same  words  should 
receive  one  construction  as  applied  to  one  species  of  property,  and  another  as  to 
another :  but  he  added,  that  if  it  had  become  a  settled  rule  of  property,  it 
might  be  dangerous  to  overturn  it ;  the  case  stood  over,  and  Lord  Kenym,  in 
giving  the  judgment  of  the  Court  said,  that  on  looking  through  the  whole  of 
the  will,  the  Court  had  no  doubt  but  the  testator  meant  that  the  dying  with- 
out issue  was  confined  to  a  failure  of  issue  at  the  death  of  the  first  taker,  (or 
the  persons  to  whom  it  was  given  over  were  then  in  existence,  and  life 
estates  only  were  given  to  them,  and  thus  there  was  no  doubt  about  the  vet- 
tator^s  intention,  and  it  was  held  that  the  devise  over  was  a  good  execntoiy 
devise.  In  Doe,  d.  Bamfield  v.  WeUon  (ji)  the  testator  devised  Uie  premisei 
in  question  to  his  wife  for  her  life,  and  after  her  death,  his  freehold  and  leaao- 
hold  premises  to  Thoe,  Barnfield  his  heirs,  executors,  and  administrators,  upon 
trust,  to  permit  his  son  John  to  take  the  rents  and  profits  for  his  life,  and 
afler  his  death,  upon  trust  for  all  the  sons  and  daughters  of  his  son  John  and 
their  heirs,  and  after  the  death  of  his  wife,  he  devised  his  copyhold  prenuKl 
to  his  daughter  Suecuinah,  her  heirs  and  assigns  for  ever ;  **  but  if  his  daugfafff 
should  happen  to  die,  leaving  no  child  or  children,  lawful  issue  of  her  bo4]r> 
living  at  the  time  of  her  death,''  then  he  devised  the  premises  to  FrandB 
Barnfield  and  his  heirs  upon  trust,  &c.  It  was  held  to  be  an  executory  d^ 
vise,  and  it  seems  quite  clear  it  must  be  so,  because  the  dying  without  issue 
was  limited  to  the  life  of  Susannah  the  daughter,  and  therefore  fell  within  the 
case  of  PelU  v.  Broujn  (t\  and  other  similar  cases.  In  the  case  of  Crooki  v. 
De  Vandes  {u)  Lord  Eldon  thus  expresses  himself,  p.  203 :  "  When  I  read 
the  case  of  Porter  v.  Bretdley,  speaking  with  all  due  deference  to  the  learned 
judge  who  expressed  that  dictum,  it  appeared  to  me  that  it  went  to  shab 
settled  rules  to  theii  foundation ;  I  had  heard  the  case  of  Forth  v.  Chtqmm 
cited  for  years,  and  repeatedly  by  Lord  Kenyan  himself,  as  not  to  be  shaken; 
and  if  Porter  v.  Bradley  has  not  since  been  disturbed  in  the  Court  of  Kmf9 
Benoh  upon  the  principles  expressed  by  Lord  Alvanley,  in  CktmpheS  t 
Campbell  (v)  against  shaking  settled  rules,  I  will  not  add  to  the  authority <^ 

(a)  7  T.  R.  d69.  (0  Cro.  Jac.  590. 
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hat  decision.^    In  Elton  v.  Eaion  (x).  Sir  Wm,  Grant,  the  Master  of  the   Qmm*«  Bm^ 
lulls,  thus  begins  his  judgment : — "  There  is  no  reason  why  the  same  words      pp,^  ^^^ 
my  not  be  diflerently  construed,  when  they  apply  to  different  descriptions      Gadoqaii 
r  property  governed  by  different  rulcs.'^   And  in  another  part  he  says,  "the        Swaet. 
lae  of  Crooke  v.  De  Fandes,  in  which  the  Lord  Chancellor  expresses  his 
pinioo  very  strongly  in  favour  of  the  distinction  in  Forth  v.  Chapman^  (and 
ord  Hardwiche  has  repeatedly  recognized  it,)  appears  to  be  just  as  strong 
I  this."     After  these  remarks  of  Lord  Eldon  and  Sir  Wm,  Grant,  we  cannot 
Misicler  the  cane  of  Porter  v.  Bradley  to  have  overturned  the  case  of  Forth  v. 
'hapman,  and  the  more  so,  as  since  that  case,  there  have  been  the  two  cases  of 
«my,  d.  Agar  v.  Agea-  (y)  and  Dansey  v.  Griffithe  (z),  in  this  Court,  (above 
ited),  directly  the  other  way ;  and  if  the  case  of  Porter  v.  Bradley  be  sup- 
ortable  at  all,  it  can  only  be  on  the  ground  of  tlie  words,  behind  him,  being 
itroduced  after  the  words,  "  leaving  no  issue,"  and  which  distinction  is  ob- 
erved  upon  by  Mr.  Justice  Ije  Blanc  in  his  judgment  in  Tenny,  d.  Agar  y. 
igar  ;  and  with  regard  to  Roe,  d.  Sheers  v.  Jejfery,  that  case,  if  supportable 
t  all,  csD  only  be  so  on  the  ground  of  the  devise  over  being  of  life  estates.   In 
2arofi  V.  Salter  (a),  Sir  W.  Grant  says,  "  in  Roe  v.  Jeffery  the  devise  over 
ras  only  of  life  estates,  and  on  that  account  Lord  Kenyon  compared  it  to 
^dU  V.  BrownP  We  have  made  these  remarks  as  applicable  to  the  words  of 
he  will,  as  we  do  not  think  that  there  are  any  parts  of  it  which  shew  any  in- 
cotion  to  be  inferred,  different  from  what  the  words  import  in  their  general 
egal  signification.     And  upon  the  whole,  we  come  to  the  conclusion  that  as 
iiecase  originally  stood,  the  daughter /fa^e//a  took  an  estate  tail.  If,  indeed, 
Jie  words  of  the  will  had  been,  "  but  in  case  it  should  happen  that  my  said 
knghter  hahella  depart  this  life  before  she  shall  attain  the  age  of  twenty- 
Ire  years,  and  without  leaving  issue  lawAilly  begotten"  the  addition  of  the 
vords,  ''and  before  she  shall  attain  the  age  of  twenty-five  years,"  might  have 
nuied  the  case,  and  it  might  be  contended  that  these  words  would  make  it  a 
lying  without  leaving  issue  living  at  the  time  of  the  death  before  twenty-five. 
fiMrever,  there  are  not  any  similar  words  in  the  will,  and  the  former  part  of 
tbe  will  does  not  import  them  ;  for,  though  hahella  is  not  to  enter  into  the 
impt  of  the  rents  and  profits  till  she  attained  the  age  of  twenty-five  years, 
ret  the  devise  over  is  not  to  depend  at  all  upon  her  dying  under  that  age, 
but  on  her  leaving  issue ;  and  it  is  not  necessary  to  consider  the  cases  referred 
lo  in  the  argument  on  that  point.    When  the  age  to  which  a  person  is  to  attain, 
wd  the  dying  without  issue,  are  to  form  the  basis  of  the  devise  over,  some- 
tinies  the  word  and  is  mentioned,  and  at  other  times  the  word  or,  and  the 
KMoning  is  formed  upon  those  words;  but  here  is  the  total  absence  of  one 
rf  the  branches.     So  far  we  have  commented  upon  the  will,  as  originally  set 
wt  m  the  case.    But  the  Court,  when  this  case  was  first  begun  to  be  argued, 
&ected  the  whole  will  to  be  introduced  into,  and  form  part  of  the  case.     And 
hj  the  will,  as  fully  set  out,  after  bequeathing  his  household  furniture,  &c. 
loins  wife,  he  gives  the  residue  of  his  personal  estate  to  his  trustees,  in  trust. 
^  H*0y  *t  in  payment  of  his  debts,  and  then  to  invest  the  surplus  in  secu- 
™*  at 'nterest,  and  to  pay  the  interest  to  his  wife,  for  her  life,  or  during 
^W0wbood ;  and  afterwards,  to  apply  it,  or  a  suflScient  portion  of  it,  to  the 
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Qteen^tBenA.    maintenance  and  support  of  his  daughter,  until  she  shall  attain  the  age  ef 
twenty-five  years,  and  when  she  shall  attain  that  age,  then,  to  pay  the  prin* 
cipal  and  unapplied  interest  to  her ;  but  in  case  his  said  daughter  should 
happen  to  die  before  having  attained  twenty-five  years  of  age,  leaving  lawful 
issue,  then,  in  trust,  to  pay  the  same  to  such  issue,  share  and  share  alike^if 
more  than  one,  as  soon  as  they  should  respectively  attain  their  ages  of  twenty- 
one  years,  and  to  pay  the  interest  towards  their  maintenance,  education,  and 
support,  in  the  mean  time ;  but,  in  case  his  said  daughter  should  happen  to 
die  under  that  age,  and  without  leaving  lawful  issue,  then,  he  gave  and  be- 
queathed the  whole  of  such  surplus  of  his  personal  estate  and  effects,  unto  tlie 
said  Major  William  Hodgson,  and  his  natural  daughter,  Jane  Daiston  Hod^ 
son,  in  equal  shares,  share  and  share  alike.     It  will  be  seen  by  this,  that  the 
testator  makes  a  provision  as  to  his  daughter  dying  under  twenty-five  yean 
of  age,  and  without  leaving  issue,  which  shews  that  he  knew  what  woukl  be 
the  effect  of  those  words ;  and  therefore,  from  his  silence  when  he  comes  to 
the  limitation  of  the  real  estate,  where  no  such  words,  or  any  words  of  similar 
import  are  introduced,  it  seems  to  follow,  that  he  did  not  mean  that  tbej 
should  be  taken  into  consideration,  and  that  the  words  must  speak  for  tbeoh 
selves,  according  to  their  general  legal  import ;  and  therefore,  the  objection  to 
the  same  words  being  construed  in  two  diflerent  senses,  as  to  real  and  per- 
sonal estate,  does  not  apply  to  the  present  will.     It  has  been  argued,  in  one 
of  the  former  cases,  Dantey  v.  Griffiths,  that  in  Forth  v.  Chapman,  and  moit 
of  the  other  cases  cited  as  to  this  point,  where  the  subsequent  words  on  whick 
the  remainder  over  was  limited,  were  held  to  give  an  estate  tail  to  the  iifit 
taker,  that  the  estate  was  limited  to  the  first  taker  indefinitely,  and  not  bj 
words  of  inheritance     But  notwithstanding  this,  the  Court  held,  in  that  ca8e< 
that  the  first  taker  had  an  estate  tail,  and  in  several  of  the  cases  above  cited, 
there  were  word%  of  inheritance  in  the  estate  of  the  first  taker,  and  theCoorti 
have  never  gone  upon  any  distinction  of  that  sort.    And,  upon  the  wboleb 
we  come  to  the  conclusion,  that  the  daughter,  Isabella,  took  an  estate  tail 
Then,  assiuning  that  Isabella  took  an  estate  tail,  another  question  is,  whether 
the  estate  tail  be  vested  in  her  before  she  attains  the  age  of  twenty-five  yetit. 
In  Dorastons  case  (Jb),  the  testator  devised  to  Thomas  Amery,  and  his  wiif^ 
the  premises  in  question  for  eight  years,  and,  afler  the  said  term,  to  remain 
to  his  executors,  until  his  son,  Hugh  Boraston,  should  attain  his  age  of 
twenty-one  years ;  and  the  mesne  profits  "  to  be  employed  by  my  ezecatoia 
towards  the  performance  of  my  will,  and  when  the  said  Hugh  should  attain 
the  age  of  twenty-one  years,  then  I  will  that  he  shall  enjoy  the  premises  to 
him  and  his  heirs  for  ever."     Hugh  Boraston  died  at  the  age  of  nine  yean. 
The  Court  said  **  the  case  at  bar  was  no  other,  in  effect,  but  that  a  man  devieea 
his  lands  to  his  executors  (for  the  payment  of  his  debts),  until  his  son  ahafl 
have  come  to  his  full  age  of  twenty-one  years,  remainder  to  his  son  in  fee; 
for  although  these  are  adverbs  of  time,  *  when,  &c.'  and  *  then,  &c.,*  yet  theyi* 
not  amount  to  make  any  thing  precede  the  settling  the  remainder,  no  morft 
than  in  the  common  case."  In  Mansfield  v.  Dugard  (c),  the  testator  deviwl 
to  his  wife  till  his  son  should  attain  the  age  of  twenty-one  years;  and|  when 
his  son  should  attain  the  age  of  twenty-one  years,  then  to  his  son  and  liif 
heirs.     His  son  died  at  the  age  of  thirteen  years,  and  it  was  held,  that  tk 
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ife*s  estmte  determined  at  his  decease,  and  that  the  remainder  vested  in  the  QMeii*t  BmuK 
o  upon  the  testator's  death,  and  did  not  expect  the  contingency  of  his  j^^^  ^^^^ 
taining  twenty-one  years.  In  Goodlille,  d.  Hat/ward  v.  Whitby  (d),  the  Cadooan 
stator  derised  the  premises  in  question  to  trustees  and  their  heirs,  in  trust,  Ewart. 
lay  out  the  rents  and  profits  for  the  maintenance  of  hrs  nephews  during 
eir  minority;  and  when,  and  as  they  should  attam  their  ages  of  twenty-one 
isrSy  to  remain  to  them  and  their  heirs,  it  was  held,  that  the  nephews  took 
e  fee  immediately.  In  Denn,  d.  StUlerlkwaite  v.  Saiierlhwtnte  («),  Clement 
tiierihwaiie  devised  the  premises  to  Wm.  Salterthicaite,  his  fourth  son,  for 
e  use  of  Wm,  Satterthwaite,  the  son  of  the  said  Wiliiam,  for  his  maintenancd 
id  education,  till  he  attained  the  age  of  twenty-one  years ;  after  which,  he 
sTised  the  same  to  Wm,  SatterthwaiU,  the  grandson,  and  his  heirs.  The 
ourt  was  clear  that  William^  the  father,  was  only  in  the  nature  of  guardian 
»  William^  his  son,  and  that  the  fee  simple  vested  instantly  in  Wiliiam,  the 
DD.  In  Doe,  d.  Wheedon  y.  Lea  (/),  the  testator  devised  the  premises  to 
Ikomas  Lea  and  Edward  Johnetone,  their  heirs  and  assigns,  to  hold  to  them 
nd  their  heirs,  until  Michael  Lea,  then  an  infant  of  thirteen  years  of  age, 
boald  attain  the  age  of  twenty-one  years,  on  condition  that  they  should,  out 
if  the  rents  and  profits,  during  all  that  time,  keep  the  buildings  in  repair. 
ilso,  he  devised  to  the  said  Michael  Lea,  his  heirs  and  assigns  for  ever,  when 
iod  so  soon  as  he  should  attain  his  age  of  twenty-four  years,  the  premises  in 
(oestion,  and  directed  the  trustees  to  surrender  the  premises  accordingly. 
Vickael  f^e-a  attained  the  age  of  twenty-one  years,  but  died  under  the  age  of 
.wenty-four  years.  Lord  Kenyan  said,  *'  the  only  question  is,  whether,  in  the 
stent  of  Michael  Lea  dying  before  he  attained  the  age  of  twenty-four  years, 
tUi  was  a  vested  interest  in  him,  descendible  to  his  heir  at  law ;  and  I  con- 
seive  there  can  be  no  doubt  on  this  question.  It  has  been  argued,  that  it 
lepended  on  a  condition  precedent,  and  that  that  not  having  happened,  the 
istate  never  vested  in  Michael  Lea;  and  certainly,  the  consequence  con- 
tended for  would  follow  if  this  were  a  condition  precedent.  The  only  case 
ited  in  support  of  it  is  that  of  Brownwood  v.  Edwards  (^),  but  it  must  be 
unembered  the  words  there  are  very  different  from  the  present.  There  it 
its,  if  he  should  attain  the  age  of  twenty-one  years,  but  the  words  in  this 
SHe  only  denote  the  time  when  the  beneficial  interest  was  to  arise.'^  The 
lUier  two  judges  in  Court,  Mr.  Justice  Ashhurst,  and  Mr.  Justice  Grose, 
{ive  their  opinion  to  the  same  effect.  There  is  also,  on  this  point,  the  case  of 
Ihe,  d.  Morris  v.  Underdown  {h).  We  think  these  cases  quite  sufficient  to 
iW,  that  the  estate  tail  of  Isabella  was  vested  on  the  death  of  the  testator, 
ber  mother  having  died  in  his  life  time.  We  may  here  observe^  that  this 
ipestjoo,  as  to  the  eflect  of  dying  without  issue,  may,  perhaps,  be  now  agitated 
fcr  the  last  time ;  for,  by  the  Act  7  Will,  4,  and  1  Victoria,  c.  26,  s.  29, 
vbich  takes  effect  at  the  beginning  of  this  year,  all  these  expressions,  "  die 
^thoat  issue,"  or  "  die  without  leaving  issue,"  or  any  other  words  which 
nay  import  a  failure  of  issue,  shall  be  constructed  to  mean  a  want  or  failure 
^  issue  in  the  life  time  of  the  party ;  and  therefore,  the  fifty-seven  cases 
*^^^iM  toh^hoTiEllenborouyh,  in  Doe  v.  Ellis  (i),  as  having  been  mentioned 


(<0  I  Boi 
W  1 W. 


Borr.  228.  (ff)  2  Ves.  243. 

- .    W.  Black.  519.  (A)  Willes,  293. 

(/)3T.R.41.  (i)  9  East,  382. 


i 


258  TERM  REPORTS  IN  thb  QUEETTS  BENCH. 

QMen*sB«ueL    hj  Lord  T%urlouf,  in  Biggs  y.  Beasley  (Jk),  as  baving  occurred  on  ibis  hei^ 
Dob  dem.      ^  ^^^^  ^^  several  others  since  that  time,  may  be  considered  as  out  of  oar 
Cadooan       reports,  except  as  to  wills  made  before  the  present  year.     The  second  questioa 
EwAmr.        >'B>  assuming  habella  to  hiive  a  vested  estate  tail,  whether  the  recovery  vA 
fered  by  her  was  sufficient  to  bar  the  estate  tail ;  and  lor  that,  it  is  necessuy 
to  consider  what  estate  the  trustees  took  under  the  will.     This  Court  had 
occasion,  a  short  time  ago,  to  consider  the  question,  what  estate  trustees  took 
under  a  will,  in  the  case  of  Doe,  d.  Shelley  v.  Edlin  (/),  in  which  the  mk 
laid  down  by  Mr.  Justice  Bayley,  and  Mr.  Justice  Holroyd,  in  Player  i, 
NichoUe  (f»),  was  cited,  where  Mr.  Justice  Bayley  says,  ^  that  it  may  be  kid 
down  as  a  general  rule,  that  where  an  estate  is  devised  to  trustees  for  pirti- 
cular  purposes,  the  legal  estate  is  vested  in  them  as  long  as  the  ezecutioo  cf  \ 
the  trust  requires  it,  and  no  longer  ;  and  therefore,  as  soon  as  the  trusts  fit 
satisfied,  it  will  vest  in  the  person  beneficially  entitled  to  it  ;**  and  Mr.  Jostke 
Holroydy  in  the  same  case,  says,  "  that  a  trust  estate  is  not  to  continue  beyool 
the  period  required  for  the  purpose  of  the  trust."   But  the  Court  goes  oo  to 
say,  that  "if  the  rules  above-mentioned,  as  laid  down  by  these  judges,  be  ooi- 
fined,  so  as  to  say  that  the  trustees  originally  take  only  that  quantity  of  inlereit 
which  the  purposes  of  the  trust  require,  as  far  as  is  expressed  by  the  woidi 
used  in  the  instrument  itself,  or  by  the  apparent  intention  of  the  maker  of 
the  instrument,  consistent  with  the  language  of  it,  then,  we  admit  the  mb 
to  be  correct ;  but,  if  it  be  meant  to  apply  to  all  cases  in  general  where  tks 
trusts  are  no  longer  capable  of  being  carried  into  effect,  but  yet  the  instnh 
ment,  by  the  legal  construction  of  it,  already  gave  an  estate  which  w^ 
continue  for  a  longer  period  than  that  during  which  the  objects  of  the  XsvaH 
had  an  actual  existence,  then  that,  in  my  mind,  will  admit  of  a  difiereat  cob* 
sideration.    I  admit  that,  for  a  great  number  of  years  paJst,  the  Courts  hiMi 
held,  that  trustees  take  that  quantity  of  interest  which  the  purposes  of  Al 
trust  require ;  and  the  question  is,  not  whether  the  maker  of  the  instnioMi 
has  used  words  of  limitation,  or  expressions  adequate  to  convey  an  estate  of 
inheritance,  but  whether  the  exigencies  of  the  trust  require  a  fee,  or  cao  te 
satisfied  by  a  less  estate."    We  acquiesce  in  what  the  Court  there  said,  aal 
we  will  now  consider  what  estate  the  trustees  took  under  the  will,  as  quaKled 
by  the  rule  laid  down  in  that  case.     The  first  thing  to  notice  is,  the  intenit 
they  took  before  habeUa  attained  her  age  of  twenty-five  years.    That  w* 
only  an  estate  for  years,  determinable  upon  her  attaining  that  age,  or  djfflf 
before ;  and  that  was  not  a  freehold,  but  a  term  of  years,  and  it  wouU  BOft 
prevent  habella  from  suficring  a  recovery,  as  she  had  the  first  immediito 
estate  of  freehold,  and  as  the  devise  to  her  gave  her  the  legal  estate.    As  ftr 
as  the  mere  devise  to  her  went,  that  would  be  a  legal  recovery.     Anotkor 
trust,  imposed  upon  the  trustees  by  the  will  is,  to  pay  the  rents  and  proAi 
of  the  estate  to  the  wife  of  the  testator,  for  her  life,  or  during  her  widowbool; 
that  would  give  them  a  freehold  interest  in  the  estate  ;  but,  as  she  died  io  tU 
life  time  of  the  testator,  it  never  took  efiect ;  and,  as  the  duration  of  tUr 
estate  for  that  purpose  is  limited  by  the  will,  it  would  fall  within  the  geneiii 
rule  that,  the  object  ceasing,  the  estate  of  the  trustees  ceases  aKx    Wed* 
not  enter  into  any  consideration,  whether  the  words  in  the  will  would  giw 
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»,  which  precedes  the  estate  of  Isabella  the  daughter,  and  consequently 
prevent  her  suffering  a  vahd  recovery.  The  next  trust  to  be  noticed  is, 
s  trustees  are  to  sell  to  pay  debts,  in  case  of  deficiency  of  the  personal 
It  appears  from  the  case  that  there  was  such  deficiency,  consequently 
stees  had  an  estate  in  fee  to  enable  them  to  sell,  and  they  have,  in 
Id  part  of  the  estates  accordingly ;  and  I  presume  (though  it  is  not  so 
in  the  case),  that  they  have  sold  enough  to  pay  the  debts,  and  that 
re  there  does  not  remain  anything  more  to  be  done  by  them  in  that 
.  Then  a  question  arises,  whether,  as  the  object  of  that  part  of  the 
IS  been  performed,  there  was  an  estate  remaining  in  the  trustees  which 
Bn  created  for  the  purposes  of  this  trust.  It  might  appear,  according 
!»se  of  Player  v.  NiehoUs,  that  the  object  of  the  trust  being  performed, 
ite  of  the  trustees  in  fee-simple  should  cease  also ;  but,  inasmuch  as 
Brer  of  the  trustees  as  to  this  arose  upon  a  contingency,  and  that  con- 
y  has  happened,  they  had  a  full  power  to  sell  any  part  of  the  pre- 
and  then,  as  the  will  does  not  confine  their  power  to  sell  so  much  as 
be  sufficient  to  pay  the  debts,  and  also  as  there  is  no  devise  over  of 
arts  as  should  remain  unsold,  we  are  of  opinion  that  the  trustees  re- 
the  fee-simple  created  by  the  will  in  the  whole  of  the  estates  of  the  tes- 
ccording  to  the  qualification  of  the  rule  in  Doe,  d.  Shelley  v.  Edlin,  It  is 
at  the  beginning  of  the  language  of  the  power  to  sell  says,  "any  part"  of 
ate,  and  does  not  say,  "the  whole  or  any  part,"  but  thelatterpart  of  the 
says,  "  the  said  premises  or  any  part  thereof;"  and  we  think  the  legal 
>f  this,  taken  altogether,  is  to  extend  the  power  over  the  whole.  The 
'  Wenrter  v.  Hutchings  (o)  was  in  some  respects  the  same  as  to  limita- 
8  the  present,  and  though  there  was  a  devise  in  fee  to  the  trustees, 
Mirt  hek)  they  only  took  a  chattel  interest ;  but  the  limitations  were 
tNnplicated,  and  we  consider  the  decision  as  having  turned  on  the  par- 
circumstances,  and  not  on  the  general  point  of  the  trustees  taking  the 
d  we  do  not  think  that  case  sufficient  to  vary  what  we  consider  the 
1  principle,  so  as  to  give  a  chattel  interest  only,  to  the  trustees.  Then, 
trustees,  in  out  oninion.  have  a  eeneral  fee-simnle  in  the  whole  of  the 
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JfBiiMft.  recovery  which  will  have  the  eiTect  of  barring  all  equitable  remaiadei 

Dob,  dem.      though  it  would  not  bar  legal  remainders.     Then  is  the  refnainder  toi 

Caoooah       sor  of  the  plaintiff,  and  Jane  Dahton  Hodgton,  a  legal  or  an  equiti 

BwAET.        mainder  ?    We  are  of  opinion  that  it  is  an  equitable  reroainder.     It  is 

.  same  quality  in  that  respect  as  the  estate  to  Isabella  ;  the  trustees  h 

legal  estate,  and  therefore  the  remainder  over  is  barred.     We  are  of  c 

therefore,  that  the  lessor  of  the  plaintiff  is  not  entitled  to  recover,  a 

judgment  will  be  entered  as  agreed  in  the  case. 

Judgment  for  the  defenc 


April  26,      The  King  v.  The  Mayor,  Sheriffs,   Citizens,  and 

MONALTY   of  LiNCOLN. 


A  party,  who  "INDICTMENT  against  the  defendants,  for  not  repairing  the  highwa 
preseriptim,  to  adjoining  a  certain  bridge.     It  was  removed  by  certiorari  into  this 

r^P**' »J^"^«.  and  tried  at  the  Summer  Assizes,  at  Lincoln,  in  1834,  when  a  verdi 
tn  repair  the  taken  by  consent  for  the  Crown,  subject  to  the  opinion  of  this  Court, 
ro*d  at  each  j^g  following  case.  The  indictment  alleged  that,  from  time  immemorial 
the  extent  of  had  been,  and  then  was,  a  common  and  public  bridge,  called  the  great 
feet.*  gate  bridge,  over  a  certain  drain  or  watercourse,  called  the  great  E 

drain,  which  bridge  was  in  the  parish  of  Si.  Botolph,  in  the  city  of  L 
and  the  county  of  the  same  city,  in  a  common  and  ancient  King^s  hi| 
leading  from,  &c.,  over  the  said  bridge,  and  used,  from  time  immemoi 
all  the  liege  subjects,  on  foot,  and  with  horses,  carts,  and  carriages.  ' 
certain  part  of  the  said  highway  next  adjoining  the  north  end  of  tl 
bridge,  and  within  the  distance  of  300  feet  thereof,  beginning  at  the  nor 
of  the  said  public  bridge,  and  extending  from  thence  northwards,  cent 
in  length,  divers,  to  wit,  200  feet,  and  in  breadth,  divers,  to  wit,  2C 
and  a  certain  other  part  of  the  said  highway,  lying  next  adjoining  the 
end  of  the  said  bridge,  and  within  the  distance  of  300  feet,  beginning 
south  end  of  the  said  bridge,  and  extending  from  thence  southwards 
taining,  in  length,  divers,  to  wit,  200  feel,  and  in  breadth,  divers,  to  v 
feet,  on,  &c.,  were  out  of  repair.  That  the  mayor,  sheriffs,  &c.,  of  th 
city,  had  immemorial iy  been  bound  to  repair  the  said  bridge,  but  tha 
had  not  repaired,  and  still  refused  to  repair,  the  said  parts  of  the  8ai< 
mentioned  highway. 

Another  count  in  the  indictment  charged  the  defendants  with  a  liabi 
repair  a  certain  common  highway  adjoining  the  north  and  south  ends 
said  bridge,  and  within  300  feet  from  each  end  thereof. 

To  this  indictment  there  was  a  plea  of  Not  Guilty.  The  defendan 
the  corporation  of  the  city  of  Lincoln,  which  is  an  immemorial  corpo 
The  city  of  Lincoln  is  a  county  of  itself,  and  is  not  comprised  in  anjf 
county.  The  bridge,  called  the  great  Bargate  bridge,  mentioned  in  I 
dictment,  is  an  ancient  public  bridge,  and  the  said  corporation  have,  froc 
immemorial,  exclusively'  repaired  the  fabric  of  the  said  bri(?ge,  and  are 
by  prescription  to  repair  it.  The  fabric  of  the  bridge  is  not  out  of  i 
but  a  public  highway,  passing  over  the  said  bridge,  and  extending  fxt 
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kid  bridge,  from  each  end  of  it  for  more  than  100  yards  both  ways,  within    Qiueit*t  Bendu 
le  city,  and  county  of  the  said  city,  is  out  of  repair.     This  is  the  highway      xhe  Kino 
entioned  in  the  indictment. 

There  was  no  evidence  that  any  part  of  the  said  highway  had  ever  been 
by  the  defendants,  or  their  predecessors,  or  by  the  parish  in  which 
situated.  But  the  whole  of  the  said  highway,  including  that  part  of  it 
iiicl]  passed  over  the  said  bridge,  had,  as  far  back  as  the  memory  of  living 
itnesses  extended,  been  repaired  by  the  commissioners  for  the  south-east 
nd  south-west  districts  of  the  Lincoln  turnpike  road,  which  commissioners 
rere  first  appointed  by  a  public  Act  of  Parliament,  passed  in  the  29th  year 
i  George  the  second.  The  question  for  the  opinion  of  the  Court  was, 
vhether  the  defendants  were  liable  to  repair  the  parts  of  the  said  highway 
io  out  of  repair ;  if  the  defendants  were  so  liable,  the  verdict  for  the  Crown 
iras  to  stand ;  other  wise,  a  verdict  of  Not  Guilty  was  to  be  entered. 

Balguyf  for  the  prosecution. — The  defendants,  being  bound  to  repair  the 

bbric  of  the  bridge,  are  liable  to  repair  300  feet  of  the  highway  on  each  side 

of  it.    This  is  the  case  with  regard  to  the  liability  of  a  county.  Rex  v.  TTie  West 

tiding  of  York{a),  In  that  case  Lord  Ellenhorough,  C.  J.,  expressly  stated,  that 

the  same  rule  of  law  applied  to  the  bridge  itself,  and  to  the  highway  at  each 

end  of  it.     Tliere  is  no  difference  between  a  prescriptive,  and  a  common  law 

Uility.     This  is  clear  from  The  King  v.  The  Abbot  of  Combe  (6),  cited  in 

tkg  T.  The  West  Riding  of  York,  where  the  abbot,  who  was  bound  to  repair 

two  arches  of  a  bridge,  was  held  liable  to  repair  the  highway  on  each  side  of 

it    That  case,  like  the  present,  was  one  of  prescriptive  liability.     Lord  El' 

knborough,  C.  J.,  there  says,  "  From  this  case  it  is  clear  that,  in  those  days, 

tte  duirge  of  repairing  the  highways  at  the  ends  of  a  bridge,  was  considered 

iS  beknging,  prima  facie,  to  the  party  charged  with  the  repair  of  the  bridge 

ittdf."     Referring  to  the  case  of  The  Abbot  of  Combe,  Lord  Eldon  says  (c), 

■TTie  sense  is  this:  your  liability  to  repair  the  two  arches,  shews  that  you 

ve  necessarily  liable  to  repair  the  rest,  unless  you  shew  who  is  liable  to  repair 

the  rest.     It  is  hard  doctrine,  I  confess  ;  but  the  argument  is,  *  you  are  doing 

Bogood  at  all  to  the  public  if  you  repair  two  arches  in  the  middle  of  the 

itieftD,  and  shew  no  way  for  the  public  to  get  at  f  hem.'     So  here,  those  who 

tie  liable  to  repair  the  bridge,  are  liable  to  give  the  public,  means  of  access  to 

iCf  otherwise  they  give  nothing.     That  is  the  manner  in  which  that  case 

fljiies."    Here  there  is  no  evidence  of  any  other  party  being  bound  to  repair. 

The  liability  to  repair  the  bridge  has  been  recognized  in  the  present  case :  and 

Ihe  Stat.  22  H,  SfC.  5,  determines  the  extent  of  the  liability. 

Sir  F.  Pollock,  contrd. — There  is  a  distinction  between  a  common  law  and 
1  prescriptive  liability  to  repair  a  bridge.  The  former  draws  after  it  the 
fiUigation  of  repairing  300  feet  at  each  end  of  the  bridge ;  but  no  such  obli- 
8»tion  attaches  in  the  latter  case,  because  prescription  supposes  an  agree- 
■»t  or  grant,  with  conditions  annexed ;  thus,  lands,  are  given  to  an  indi- 
^rfatl,  with  a  stipulation  that  he  shall  repair  a  certain  bridge.  It  is  impos- 
■hle  that  Lord  Eldon  could  have  used  the  language  attributed  to  him  in 


(«)  7  EMt,588 ;  2Dow.  1 ;  5  Taunt. 
Mi  3  Smith,  437. 


t 


h)  43  Assize,  pi.  37. 
^c)  Inhabitants  of  fFest  Riding  of 
Yorkshire  v.  The  King,  5  Taunt  299. 
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Tk§  King  y.  Tl^  InhabiitmiM  of  th9  W€9t  Riding  ff  York  (i).  11ieR|rfr 
of  a  bridge  resembles  that  of  a  church ;  one  man  may  be  liable  to  reptir  en 
part,  another  man  to  repair  another  part.  The  jury  haTe  expressly  koA 
the  liability  ai  the  corporation  to  repair  the  bridge,  and  the  bridge  o^y. 
It  has  been  decided  that  under  an  indictment  far  not  lepairiDg  a  bridge  t 
man  cannot  be  found  guflty  ai  not  repairing  300  feet  from  the  end  of  iL 
Tliat  shews  that  the  term  "  bridge,^  does  not  include  any  portion  of  tk 
adjoining  highway. — [Coleridge,  J. — ^The  fiAh  and  ninth  sections  of  the  Hi 
Hen,  8,  taken  together,  seem  to  embrace  prescriptiTO  and  common  law  fiafaiiiliei; 
the  former  section  uses  the  word  "  per8ons.''}--That  Statute  applies  to  thoK 
cases  only,  where  parties  were  bound  to  repair  both  the  bridge  and  thead* 
joining  highway,  and  its  object  was  to  remoTe  all  ambiguity  as  to  the  eztnt 
of  the  repairs.  But  it  has  no  application  to  the  case  of  a  liability  to  nqpor 
the  bridge  alone. 

Bafyuy,  in  reply. — ^The  300  feetof  the  wayoneadi  sideof  thebrid^ftm 
part  of  the  bridge  itself.  They  are  so  considered  by  Lord  Coke  (•).  Ths  ; 
second  section  of  22  Hen.  S,  which  speaks  of  persons  colain,  or  bodies  poSli^ 
as  liable  to  repair  bridges,  applies  to  a  prescriptive  as  well  as  to  a  commoD  he 
liability ;  and,  coupled  with  the  ninth  section,  imposes  on  those  who  an ' 
bound  to  repair  the  bridge,  the  liability  ci  repairing  the  300  feet  at  each  cai 
of  it  The  reason,  in  both  cases,  is  the  same ;  namely,  the  Hght  of  lis 
public  to  have  access  to  the  bridge. 

Cmr.  adm.  WfdL 

Lord  DsNifiN,  C.  J. — ^This  is  a  case  of  indictment  for  non-repair  of  oeitsii 
portions  of  the  common  highway,  to  which  the  defendants  hare  pleaded  Nat 
Guilty.  A  verdict  for  the  Crown  has  passed  by  consent,  sulgect  to  oar 
opinion  upon  a  special  case,  which  raises  this  question :  whether  a  presciip- 
tive  liability  to  the  repair  of  a  public  bridge,  in  the  absence  of  any  evideoes 
to  the  contrary,  and  by  itself,  includes  a  liability  to  repair  the  highways  at 
the  ends  of  it,  within  the  distance  of  300  feet.  The  prescriptive  liability  la 
repair  the  bridge  is  not  contested,  on  the  one  hand ;  and  it  is  found,  on  tbi  ■ 
other,  that  there  is  no  evidence  of  any  actual  repair  done  to  the  highways  at  ^ 
the  ends  of  it,  by  the  defendants  or  their  predecessors,  within  living  meaoiy*  < 
The  only  repairs  proved,  have  been  done  by  a  body  of  turnpike  commissions^  j 
created  by  Act  of  Parliament,  29  Geo,  2.  « 

Since  the  case  of  The  King  v.  West  Riding  of  Yorkshire  (/),  it  has  beSB  r 
considered  settled  that,  where  the  liability  to  repair  a  bridge  attaches  by  tht 
general  law,  as  declared  by  the  Statute  of  Bridges,  the  liability  to  repair  tht 
approaches  to  the  bridge,  for  the  space  of  300  feet,  follows  the  same  rals 
It  is  contended,  however,  that  a  prescriptive  liability  is  independent  of  tht . 
common  law,  and  must,  in  each  case,  be  measured  by  its  own  exact  lioal^r 
which,  in  the  present  instance,  are  conBned  to  the  bridge  itself.  We  think 
that  the  proposition  of  law  is  here  correctly  laid  down,  but  that  the  fiictS 
found  in  the  present  case  do  not  warrant  the  conclusion  drawn  from  it 
Nothing  appears  here  by  which  the  liability  to  repair  the  approaches,  as  parcel 

(d)  5  Taunt.  299  (/)  7  East,  588 ;  5  Taimt  281 

(«)2lDtl.70D,l,5. 
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iptive  liabilitj  to  repair  the  bridge  itself,  is  excluded ;  there  is    Qbmii'«  BendL 
>f  any  conflicting  liability.     The  non-repair  by  the  parish,  or  the      TheKiNo 
r  the  county,  and  the  non-repair,  de  facto^  by  the  defendants,  «• 

ed  by  the  repairs  having  been  done  for  a  great  number  of  years     of  LiirooLtf 
^ted  by  a  modern  Art  of  Parliament,  are  both  consistent  with 

charge,  dej'ure,  having  been,  all  the  t!nie,  existing  and  binding 
ants.  The  jury,  therefore,  if  this  issue  had  gone  to  them  for  a 
Id  have  been  properly  directed  to  draw  all  such  inferences,  in 

admitted  liability  to  repair  the  bridge ;  as  that  liability,  unex 
inrestricted,  contains,  by  intendment  of  law«  within  itself. 
on  then  returns,  what,  by  intendment  of  law,  is  the  extent  of  a 
iability  to  repfiir  a  bridge ;  does  it  include  the  approaches,  or  not  ? 
of  Kniveij  J.,  in  the  Abbot  of  Combe's  Case,  answers   this 

be  law.  There,  to  an  indictment  for  the  non-repair  of  a  bridge^ 
i  pleaded  that  he  was  only  bound  to  repair  two  arches  of  it,  and 
found,  that  he  was  bound  only  to  the  repair  of  two  arches,  and 
'er  the  stream  of  the  water,  e(  non  fines  ejusdem  pontis.  This 
by  him  to  a  second  indictment,  and  the  record  read ;  yet  Khivei^ 
^e  intend  that  you  are  bound  to  repair  the  bridge,  and  the  high- 
;  to  the  one  end  and  to  the  other,  although  the  soil  be  in  anotherj 
^isement  shall  be  preserved  for  the  people."  This  is  a  strong 
i  the  jury  had  negatived  the  liability  to  repair  any  more  than  the 
they  had  not  then  ascertained  any  other  person  or  body  to  be 
i  a  case,  therefore,  like  the  present,  of  a  prescriptive  charge  to 
^,  unexplained,  and  unrestricted,  in  fact,  and  the  judges  con- 
the  charge  to  repair  the  approaches  was  legally  parcel  of  such  a 
This  case  was  mainly  relied  on  in  the  judgment  of  this  Court 
first  mentioned  (^),  as  shewing  that,  so  early  as  the  reign  of 
he  judges  understood  the  approaches  of  the  bridge  to  be,  as  it 
:ences  of  the  bridge  itself,  and  that  the  charge  of  repairing  them 
ed  as  "  belonging,  prima  facie,  to  the  party  charged  with  the 
bridge.^  In  the  House  of  Lords,  also,  in  the  argument  on  the 
error,  this  dictum  was  again  relied  upon,  and  Lord  Eldon,  though 
'  hard  doctrine,"  yet,  expressed  no  dissatisfaction  with  it  as  a 

assigned   a  satisfactory  legal  reason  for  it.      It  would   be 

LS,  therefore,  to  say  that  this  case,  so  recognised,  is  not  law ;  and, 

of  prescription,  it  is  certainly  more  decidedly  applicable  to  the 

than  it  was  to  that  of  The  King  v.  The  West  Riding  of  York* 

was  a  case  of  common  law  liability.  But,  independently  of 
i  think  it  maintainable  on  principle,  the  same  principle  which 
le  approaches  of  the  bridge  itself,  in  the  case  of  a  common  law 
«ly,  that  of  rendering  complete  the  benefit  to  the  public  from  the 

bridge  itself.     It  is,  besides,  repugnant  to  the  genius  of  law  to 

inctions  unnecessarily,  and  much  more  convenient  and  reasonable 

the  same  general  rule  should  prevail,  whoever  may  be  chai^ged 

lir  of  the  bridge  itself. 

»t,  therefore,  break  in  upon  the  well  established  rules  of  law,  as 

V.  The  West  Riding  of  Yorkshire,  7  East,  598 ;  S  Taunt.  284 
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0»*»«^£*«-    to  toe  extent  of  prescriptiye  liabilities,  bnt  lay  down  this  only,  that 
The  Kmo       absence  of  any  evidence  to  the  contrary,  the  prescription  to  repair  th< 
TIm  M atok     '""**  ^  intended  to  include  within  it,  the  repair  of  the  approaches  to  i 
oCIaHooLir.     Yerdkt  for  the  Crown,  therefore,  will  stand. 

Verdict  for  the  C 


Apran.  Carruthers  v.  Hollis  and  another. 

In  trapMs,  for  ^pRESPASS.     The  second  count  of  the  declaration  stated,  that 
^jT^gp^^®  fendants  chased  and  drove  about  certain  sheep,  and  ewes,  and  1 

■h«ep  into  s  the  plaintiff,  then  being  upon  a  certain  close,  in  the  county  of  Mcnmou 

letTinff^liem  ^^^  ^^  ^^  ^^  close,  into  a  certain  highway,  in  the  county  aforesai 

n^^l^tSi  ^^^  where  the  defendants  led  the  said  sheep,  ewes,  and  lambs,  whei 

the  ehem  had  Same  became  and  were  greatly  damaged,  and  lessened  in  value  ;  and 

STSudntiff^e     ^  ^^^  ^^^  ^^  ^^^  ^^  ewes,  died,  and  the  residue  of  the  said  last-nM 
close  into  the      sheep,  ewes,  and  lambs  became  and  were  sick,  ill,  and  very  much  the 
doM,  hj  ft*de-    ^^^  other  wrongs  to  the  plaintiff  then  did,  against  the  peace,  &c 
Mti^     *  /%a,  as  to  the  chasing  and  driving  about  of  the  said  sheep,  en 

feoeet '.—Held,  lambs,  in  the  second  count  mentioned,  from  off  the  said  close  into 
inu  ^inuVn^  highway,  and  there  leaving  the  same,  as  in  that  count  al«o  mentioi 
■ble.  Semble^  defendants  say,  that  before  and  at  the  said  times  when,  &c.,  in  thi 
fendan?  would  mentioned,  the  defendant,  Wi  HoUis,  was  lawfully  possessed  of  the  sa 
lure  been  jus-  and  because  the  last- mentioned  sheep,  ewes,  and  lambs,  before  and  at 
the  iheep  back  Several  times,  when,  &c,  were  wrongfully  in  the  said  close  of  the  de 
nr**  f*****"        ^'  ^^^^^**  eating  and  depasturing  his  herbage  there  then  growing,  ar 

damage  there  to  the  defendant,  fV.  HoUis,  he,  the  defendant,  W.  H 
his  own  right,  and  the  defendant,  John  Church,  as  the  servant  of  the 
HoUis,  and  by  his  command,  at  the  said  times  when,  &c.,  chased  ar 
the  said  last-mentioned  sheep,  ewes,  and  lambs,  from  and  out  of 
close,  in  which  they  were  then  doing  such  damage  as  in  this  plea  me 
into  a  certain  highway  adjoining  the  said  close,  and  there  left  the  i 
the  plaintiff,  doing  no  unnecessary  damage  to  the  plaintiff  on  that  c 
and  as  the  defendants  lawfully  might,  for  the  cause  aforesaid.  Coc 
with  a  verification. 

Replication,  that  he,  the  said  plaintiff,  heretofore  at  the  said  timet 
&c,  mentioned,  was,  and  still  is,  lawfully  possessed  of  and  in  a  certa: 
with  the  appurtenances,  situate,  lying,  and  being  in  the  parish  afbr 
the  county  aforesaid,  and  contiguous  and  next  adjoining  to  the  said 
the  said  defendant,  W.  HoUis,  in  the  second  plea  mentioned ;  and 
the  said  defendant,  W,  HoUis,  and  all  other  the  tenants  and  occupi'H' 
said  close  in  which,  &c.,  in  the  said  second  plea  mentioned,  for  the  tirrj 
from  the  time  whereof  the  memory  of  man  is  not  to  the  contrary,  1 
paired,  maintained,  and  amended,  and  have  been  used  and  accustc 
repair,  maintain,  and  amend,  and  of  right  ought  to  have  maintained  r 
and  amended,  and  the  said  defendant,  W,  Hollis,  still  of  right  ought  tc 
maintain,  and  amend,  the  hedges  and  fences  between  the  said  close  of 
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luity  IF.  HoUUi  and  the  said  close  of  the  said  plaintiff,  as  oAen  as  need,   QueenU  Prndf- 

^agaaa  hath  been  or  required,  that  cattle  being,  feeding,  or  depasturing     CARBuriiERa 

ise  closes  respectively,  might  not  err  and  escape  out  of  the  one  into  the  ^* 

of  them,  through  the  defects  and  defaults  of  the  said  hedges  and  fences, 

o  damage  there ;  and  because  the  said  hedges  and  fences  between  the 

Jose  of  the  said  defendant,  W,  Holiis,  in  which,  &c.,  and  the  said  close  of 

ud  plaintiff,  before  and  at  the  same  time  when,  &c.,  were  ruinous,  broken 

,  prostrate,  and  in  great  decay,  for  want  of  needful  and  necessary  main- 

g,  repairing,  and  amending  thereof,  the  said  sheep,  ewes,  and  lambs,  in 

lid  second  count  of  the  said  declaration  mentioned,  being  feeding  and 

turing  in  the  said  close  of  the  said  plaintiff,  on  the  grass  there  then 

ng,  a  little  before  the  said  time,  &c.,  erred  and  escaped  from  and  out  of 

jd  close  of  the  said  plaintiff,  into  the  said  close  of  the  said  defendant, 

foUu,  in  which,  &c.,  through  the  defect  and  defaults  of  the  said  hedges 

ences  between  those  closes  ;  and  on  that  occasion  were  in  the  said  close 

e  said  defendant,  W.  Hollis,  in  which,  &c.,  until  the  said  defendants,  at 

lid  time,  when,  &c.,  of  their  wrong,  chased  and  drove  about  the  said 

,  ewes,  and  lambs  in  the  said  second  count  of  the  said  declaration  men- 

1,  from  and  off  the  said  closes  in  the  said  second  count  of  the  said 

"ation  mentioned,  into  the  said  highway  in   the  said  declaration  also 

oned,  when,  &c.,  where  the  defendants  lefl  the  said  last-mentioned 

,  ewes,  and  lambs,  in  manner  and  form  as  the  said  plaintiff  hath  before 

lained  against  the  defendants.     Conclusion,  with  a  verification. 

foinder,  that  the  said  sheep,  ewes,  and  lambs,  did  not  err  or  escape  from 

t  of  the  said  close  of  the  plaintiff  into  the  said  close  of  the  defendant, 

o//»>,  in  which,  &c.,  nor,  at  the  said  times  when,  &c.,  were  the  same  sheep, 

or  lambs,  or  any  of  them,  in  the  said  close  of  the  defendant,  W.  HoUis^ 
^h  defects  or  defaults  of  the  said  hedges  or  fences  between  those  closes. 
usion  to  the  country,  and  issue  thereon. 

the  trial,  before  Gvrney^  B.,  at  the  last  Assizes  for  Monmouth^  the 
iff  obtained  a  verdict. 

F.  Richards  moved  for  a  repleader,  or  to  arrest  the  judgment  on  the  se- 

issiie.    It  is  clear,  that  when  cattle  escape  into  the  land  of  another,  through 

MTt  in  the  fences,  the  tenant  of  the  close  may  bring  trespass  or  distrain, 

giving  notice  to  the  owner  of  the  cattle,  although  it  might  have  been  his 

to  keep  the  fences  in  repair,  2  Wms.  Saund.  285.      The  defendant 

right  to  drive  the  cattle  out  of  his  close,  into  the  close  from  whence  they 

There  is  no  authority  to  be  found  for  that  proposition,  but  it  will 

ely  need  one.     By  the  pleadings,  it  does  not  appear  that  the  defendant 

lore  than  this.     It  is  only  stated,  that  he  drove  the  sheep  into  a  high- 

but  it  is  not  stated  whose  close  that  was.     The  highway  may  be  the 

st  and  only  practicable  way  of  driving  the  sheep  back  to  the  close  out 

bich  they  came. — [ColefOdge,  J. — The  declaration  states,  that  the  de- 

mt  drove  the  sheep  into  the  highway,  and  left  them  there.] 

fO  Dkvman,  C.  J.,  after  stating  the  pleadings. — The  jury  have  faiind 
the  sheep  did  escape  into  the  defendant's  close,  through  a  defect  in  his 
s.  Then  it  is  said,  that  the  defendant  had  a  right  to  drive  the  sheep 
to  the  place  from  whence  they  came;  but  it  is  clear,  that* the  sheep 
I..  I.  '  T 
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Cabbutbcks 

9. 

Hollh. 


escaped  throngh  the  deiendanf  s  n^lect  of  his  duty,  and  the  very 
could  do,  was  to  drire  them  back  to  the  close  out  of  which  they  came 
if  the  highway  was  the  nearest  way,  that  does  not  justily  the  defei 
leaving  them  there. 


LiTTLEDALE,  J.,  concuiTed. 

Patteso!!,  J. — This  may  be  a  good  plea,  as  it  stands,  but  the  repli 
a  good  answer,  which  shews  that  the  sheep  escaped  by  a  defect  in 
fendanf  s  fences.  If  the  defendant  had  driven  the  sheep  home,  thf 
question  would  have  been  raised. 


CoLBRiDGB,  J.,  concurred. 


Rule  rel 


Apra  21. 


Gore  r.  Wright. 


A  declftntioD  T)EBT.     The  declaration  stated,  that  the  plaintiff  demised  a  messui 

m  debt,  alleged  tefm  of  forty-five  years  and  three  quarters,  to  the  defendant,  to 

tbe  defendant  puted  from  the  29th  oi  September y  1812,  at  the  yearly  rent  of  28/., 

fw*f!mTfiTr  q^rterly,  the  25th  of  March,  the  24th  of  June,  the  29th  of  Septem 

years,  at  a  rent  the  25th  of  December.     That  defendant  entered,  and  was  possessc 

Sly!*  m1"""  messuage  until  the  25th  of  March,  1837,  when  63/.,  being  the  rent 

£«f"?^  ^b^^  years  and  one  quarter,  ending  the  day  and  year  last  aforesaid,  beca 

63<L,  for  two  »»»i  ^   \         •iy%» 

years  and  a         Breach,  the  non-payment  of  the  said  63/. 

I^eas :  first,  nvnqttam  indebitatus :  second,  that  the  plaintiff 

recover  the  said  sum  of  63/.  for  the  rent  of  the  said  messuage  for  t 

of  two  years  and  one  quarter  of  a  year,  ending  upon  the  said  25th  ol 

agreed  that  the    {837 .    that  the  defendant  held  the  said  messuage  at  the  said  rent 

defendant 


quarter's  rent, 
was  dae.   PleOj 
that  before 
the  63/.  became 
due,  it  was 


payable  quarterly,  as  in  the  declaration  mentioned ;  and  that,  before 
sum  of  63/.  or  any  part  thereof,  accrued  or  became  due,  and  more 
years  and  a  quarter  before  the  said  25th  of  March,  1837,  being  the  d 
said,  when  the  said  stun  of  63/.  is  supposed  to  have  been  due,  and  b 
25th  day  of  December,  1834,  that  is  to  say,  on  the  17th  day  of  April 
was  agreed,  by  and  between  the  plaintiff  and  the  defendant,  that  the  d 
should  quit  and  deliver  up  to  the  plaintiff^  and  that  the  plaintiff  she 
the  possession  of  the  said  messuage  before  the  said  25th  day  of  L 
1834,  and  that,  in  consideration  thereof,  the  defendant  should  be  di 
from  all  liability  to  pay  any  further  rent,  which  would  otherwise  beo 
for  the  occupation  of  the  said  messuage  after  th^i^th  day  of  Deeemb 
That,  in  pursuance  of  the  said  agreement,  the  defendant  ailerwardi 
on  the  said  17  th  day  o(  April,  1834,  being  before  the  commencemen 
suit,  and  before  the  said  sum  of  63/.,  or  any  part  thereof,  accrued  01 
due«  and  more  than  two  years  and  a  quarter  before  the  said  26t 


k 
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Mffdl,  1837,  and  before  the  said  25th  day  of  December,  1834,  did  quit  and   QueenU  ^^luiK 
deliver  up  possession  of  the  said  messuage  to  the  plaintiff,  and  the  plaintiff        i,ovi% 
then  accepted  such  possession  thereof,  in  pursuance  and  on  (he  terms  of  the         ,  «• 
aid  agreement,  and  in  discharge  of  the  liability  of  the  dtfendant  to  pay 
further  rent  or  compensation  for  the  said  messuage ;  and  the  plaintiff,  on  the 
said  17th  day  of  April j  1834,  accordingly  entered  into  and  upon  the  sail 
messuage,  and  thenceforth  hitherto  hath  remained  in  possession  thereof,  an  I 
the  defendant  hath  not,  at  any  time  since  he  so  quitted  and  gave  up  posses- 
sion of  the  said  messuage,  held  or  enjoyed  the  same  and  the  said  tenanc}-, 
and  the  defendant's  said  interest,  was  thereby  then  surrendered  and  extin- 
guished.    Ferificaiion. 

Replication,  to  the  first  plea,  a  similiter ;  to  the  second  plea,  that  the 
defendant  did  not,  in  pursuance  of  the  said  agreement,  quit  and  deliver  up 
possession  of  the  said  messuage  to  the  plaintiff,  nor  did  the  plaintiff  accept 
such  possession  thereof  in  pursuance  and  on  the  terms  of  the  said  agreement, 
tnd  in  discharge  of  the  liability  of  the  defendant,  to  pay  any  more  or  further 
rent  or  compensation  for  the  said  messuage,  nor  did  the  plaintiff  then  cnfer 
into  and  upon  the  said  messuage  and  premises,  with  the  appurtenances,  in 
manner  and  form  as  in  the  said  last  plea  is  alleged. 

At  the  trial,  before  IVilliams,  J.,  at  the  Middlesex  Sittings,  during  the 
present  Term,  the  jury  found  a  verdiit  for  the  plaintiff  fur  63/.  on  the  first 
inue,  and  a  verdict  for  the  defendant  on  the  second  issue. 

Piati  moved  for  a  rule  nisi,  to  enter  a  verdict  for  the  plaintiff  on  the  second 

■sue,  non  obstante  veredicto.     By  the  Statute  of  Frauds,  21)  Car.  2,  c.  3, 

sec  3,  no  leases,  estates,  or  term  of  years,  or  any  uncertain  interest  of  or  in 

ny  messuages,  lands,  tenements,  or  hereditaments,  shall  be  surrendered, 

unless  by  deed  or  note,  in  writing,  or  by  act  and  operation  of  law.     The 

Moond  plea  does  not  shew  that  the  term  mentioned  in  the  declaration  was 

forreodered  in  either  of  these  modes.     It  is  not  surrendered  by  operation  of 

hw,  although  the  plea  alleges,  that  the  defendant's  interest  was  surrendered 

sad  extinguished.     And  if  the  surrender  was  by  writing,  then  it  was  necessary 

toarer  that  fact  in  the  plea.     In  1  W.Saund.  276,  e,  it  is  said,  tlmt  there  is  a 

diftxnction  between  a  declaration  and  a  plea:   in  the  former,  the  plaintiff 

•Bed  not  shew  the  thing  to  be  in  writing,  but  in  the  latter,  it  must  be  so 

pleaded ;  "  as  when  the  defendant  pleads  that  another  person,  for  a  good  con- 

•dmtion,  promised  to  be  answerable  to  the  plaintiff  for  the  debt,  it  was 

kM^  that  it  must  be  shewn  to  be  in  writing,  so  that  it  may  appear  to  be  a 

ODtract  which  the  plaintiff  can  enforce.  Sir  T.  Raym.  450,  Case  v.  Barber."* 

Thi  declaration  discloses  a  term  for  forty-five  years,  which  is  not  shewn  to  be 

surrendered,  and  the  plea  is,  therefore,  bad. — [Patteson,  J. — In  Thomas  v. 

Cm^  (a),  it  was  held,  that  where  the  landlord  accepted  a  new  tenant,  and 

afterwards  distrained  upon  Um  for  rent,  it  amounted  to  a  surrender  of  the 

famer  tenancy  from  year  to  year  by  operation  of  law ;  and  Whitehead  v. 

Cliford  (b),  is  a  similar  case.] 

Cur.  adv.  vult. 


i 


On  this  day,  Lord  Denman,  C.  J.,  delivered  judgment.— We  do  not  con-       April 

^c)2R  &  Aid  119.  (6)  5  Taunt.  51& 

T  2 


27. 
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Qvcm**  SemA.   sider  that  the  plea  in  this  case  sets  up  a  surrender  of  the  teuBDey,  but 
Q^^^^         it  affords  a  valid  excuse  for  the  non-payment  of  rent,  by  shewing  the  ^ 
ment  to  forego  payment  of  it,  in  consideration  of  the  delivery  up  of 
premises,  and  that  the  premises  were  delivered  up  accordingly.    The 
therefore,  must  be  refused. 

Rule  refuse 


iVeight. 


April 2^.  Merrick  v.  Wakley. 

Entries  made      /^ASE  for  a  libel,  imputing  to  the  plaintiff  neglect  of  his  duty,  as  me 

In  ft  book,  pur-  ^flg^er  to  a  union,  formed  under  4  &  5  f F.  4,  c.  76  (The  Poor  Law  i 

■oftnt  to  ft  rule  .  ^ 

of  the  Poor  IfeOf  a  justiDcat  ion. 

rilwrt'b^tre  "^^  ^^®  ^"*''  befure  Alderson,  B.,  at  the  Hereford  Lent  Assizes,  the 
medical  officer  fendant  called  a  pauper,  belonging  to  the  union,  who  stated,  that  the  pla 
noTeiridraceoii  h^d  neglected  to  attend  him  during  a  severe  illness.  In  answer  to  this, 
behalf  of  such  plaintiff  proved  a  rule,  duly  made  under  the  seal  of  the  Poor  Law  Cora 
the  facts  which  sioners,  providing  that  entries  should  be  made  in  a  book  by  the  me 
they  ftiftte.  officer  of  each  union,  of  the  names  of  the  sick  paupers,  and  of  each  attend 
upon  them  by  the  medical  officer. 

He  then  tendered  such  book  in  evidence,  for  the  purpose  of  contrad» 
the  pauper. 

The  evidence  being  objected  to,  was  rejected  by  the  learned  judge. 

Verdict  for  the  plaintiff;  damages,  one  farthing. 

Ludlow,  Serjt,  in  this  Term,  moved  for  a  new  trial,  on  the  ground  o 
improper  rejection  of  evidence,  and  also  of  the  smallness  of  the  dam 
By  section  15  of  the  Poor  Law  Act,  the  commissioners  are  authorised  to  i 
rules  for  the  administration  of  the  laws  relating  to  the  relief  of  the  ( 
and  section  42  provides,  that  such  rules  shall  have  the  same  force  as  if 
formed  part  of  the  Act  itself.  This  book,  therefore,  was  a  public  docun 
the  entries  were  made  in  it  for  a  public  purpose.  It  was  admissible  o 
same  grounds  as  the  log  book  of  a  man  of  war  is  admissible,  to  prov< 
time  of  sailing ;  or  the  book  kept  in  the  master's  office,  to  prove  that  a 
ticular  person  is  an  attorney.  It  was  objected  that  the  entries  were 
missible,  as  being  made  by  a  party  to  the  action  ;  but,  as  they  were  i 
before  lie  moia,  they  stand  upon  precisely  the  same  footing  as  if  the; 
been  made  by  a  wholly  disinterested  person. 

Cur.  adv.  ft 

Lord  Dbnman,  C.  J.,  this  day  delivered  the  judgment  of  the  Court  (a).— 
was  an  application  for  a  new  trial,  on  the  two  grounds  of  the  smallDe 
the  damages,  and  of  the  improper  rejection  of  evidence.  As  to  the  foi 
we  have  recalled  the  circumstances  of  the  case  to  the  recollection  o 
brother  Aldereon,  and  we  find  that  he  was  quite  satisfied  with  the  veidi 
that  respect.     As  to  the  other  point,  it  was  argued,  that  this  book  « 

(a)  Lord  Denman,  C.  J.,  Littledale,  PaUeeon^  Coieridge^  Jt^ 
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tiublic  document,  and  was,  therefore,  admissible  in  evidence,  on  the  same    QKeea^tBrntA, 
Rating  aa  the  register  of  the  navy-oflke,  or  the  book  kept  in  the  master'^s       jtaJ[)^ 
sfice,  containing  a  list  of  attorneys,  or  the  log  book  of  a  man  of  war  are  ad-  «• 

nissible,  to  prove  the  fitcts  which  they  respectively  state.  But  in  all  such 
cases,  the  entries  are  made  by  one  who  is  not  only  a  public  officer,  but  who 
also  stands  wholly  indifferent  as  to  the  facts  respecting  which  entries  are 
Dwde.  And  even  where  such  entries  have  been  duly  made  by  a  public  officer, 
h  does  not  appear  that  they  possess  any  such  credit  as  would  enable  him  to 
use  them  as  evidence  for  himself!  Were  we  to  hold,  that  the  evidence  ten- 
dered in  the  present  case  was  admissible,  it  must  follow,  that  any  public 
cffioer  could  make  evidence  for  himself  as  to  the  very  matters  respecting 
which  his  accounts  might  be  called  in  question. 

Rule  refused. 


Thorn  v.  Leslie.  JUoyX 

tf^N  a  former  day  in  this  Term  {April  26),  the  defendant  came  up  in  the  When  s  trim]  it 
custody  of  the  marshal  of  the  Marshalsea,  to  be  discharged  by  super-  rendS^iSf-* 

^tdeas.  charge  of  bail, 

is  made  in 
vacation,  the 

Wordsworth  opposed  his  discharge,  and  it  appeared,  by  affidavit,  that  the  [*"^?^^ 

tnise,  in  which  the  plaintiff  had  obtained  a  verdict,  was  tried  in  the  third  the  preceding 

Sittings  in  Michaelmas  Term,  1836;  that  the  defendant's  bail  neglected  to  JeSSd^^** 

tender  him,  although  frequent  applications  had  been  made  to  them  ;  and  that  svpergedecMe,  if 

•0  proceedings  had  been  taken  against  the  bail,  in  consequence  of  their  exeoitiMM^ith- 

foferty.     It  was  also  stated,  that  the  defendant  had  not  given  the  plaintiff  »« two  T*""*. 

•Dj  notice  of  the  render.     The  defendant  asserted  that  he  had  rendered  Term  before 

linself,  and  had  given  the  plaintiff's  attorney  a  notice,  whereupon  the  Court  ?**•  aurrender 

cnfered  the  defendant  to  prepare  an  affidavit  of  the  fact,  and  the  case  was  koned  as  one. 
postponed. 

Hmm/rey  appeared  for  the  defendant  on  a  subsequent  day,  and  shewed, 
Ij  affidavit,  that  the  defendant  rendered  himself  in  discharge  of  his  bail,  on  the 
M  o^  December,  1837,  and  that  he  had  given  notice  thereof  in  writing  to  the 
fUntiff^s  attorney.  He  contended,  that  when  a  prisoner  rendered  in  vacation, 
ii  a  case  where  the  trial  was  in  Term,  the  render  had  relation  back  to  the 
Term,  A^eiH  v.  Lavelass  (a).  By  the  rule  2  W,  4,  No.  85,  it  is  directed, 
tint  the  plaintiff  shall  cause  a  defendant  to  be  charged  in  execution  within 
two  Terms,  inclusive,  after  judgment,  of  which  the  Term  in  or  alter  which 
^  tria]  was  had,  shall  be  reckoned  one.  Therefore,  according  to  that  rule, 
^  prisoner  ought  to  have  been  charged  in  execution  in  Hilary  Term, 

(i)  3  B.  Moore,  8.  after  trial,    or  final  Judgment.      See 

(i)  This   nile     does    not  apply   to      Archbold'g  Practice  of  Attorneys,  522 ; 
^  vhere  the  defendant  surrenderf      Baxter  v.  Bailey,  1  Horn.  &  Hurl.  99. 
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QiMm|«  BefuSt,        Wordsworlh,  eontrd. — The  rule  of  TVimiy  Term,  1  An»§,  reqmres,  thit 
the  affidavit  that  notice  of  render  was  given  to  the  plaintiff,  sbouid  be  made 
at  the  same  time  that  the  notice  was  given.     It  directs,  that  "  the  attoroej 
for  the  defendant  shall,  without  delay,  give  notice  of  such  rendering  to  the 
plaintiff's  attorney,  and  shall  make  affidavit  thereof  before  the  bail  in  tha! 
action  shall  be  filed  or  discharged,  and,  in  default  thereof,  such  renderii^  shall 
be  void.^'    Here  the  affidavit  was  not  made  simultaneously,  and  therefore^ 
tiie  render  is  void. — [Palieson,  J.— The  words  of  the  rule  do  not  require  tb 
affidavit  to  be  made  immediately  after  the  render.] — ^Then  the  defendant  wn 
charged  in  execution  within  two  Terms  afler  the  trial.    By  the  rule  of  HiL 
26  Geo,  3,  the  plaintiff,  "  in  ca^e  of  a  surrender  in  dischaige  of  bail  after 
trial  had,  on  final  judgment  obtained,  shall  cause  the  defendaot  to  be  chused 
in  execution  within  two  Terms  next  afler  such  surrender  and  due  nodoe 
thereof;  of  which  two  Terms,  the  Term  wherein  such  surrender  shall  be 
made,  shall  be  taken  to  be  one  {c)y     In  Smith  v.  Jeffreye  (d),  it  was  decided 
that,  where  the  render  was  in  vacation,  the  plaintiff  had  the  two  following  Terni 
to  charge  the  defendant  in  execution,  and  that  the  render  did  not  relate  hade 
to  the  preceding  Term. — [Patteeon,  J. — There  the  trial  was  in  vacation.]— 
The  rule  of  HiL  T,  4  W,  4,  No.  3,  requires,  that  all  judgments  shall  be 
entered  of  the  day  and  year,  whether  in  Term  or  vacation,  when  signed,  mi 
shall  not  have  relation  to  any  other  day.    By  analogy  with  this  rule,  the 
doctrine  of  relation  ought  no  longer  to  apply  to  the  case  of  a  render. 

LiTTLEDALE,  J. — It  appears  to  me,  that  the  defendant  is  entitled  to  fail 
discharge.  The  notice  of  render  appears  to  be  sufficient,  and  the  questka 
is,  whether  the  defendant  has  been  charged  in  execution  within  two  TenM^ 
according  to  the  rule  of  the  26  Geo,  3.  Here  the  trial  was  in  MiekaelmU 
Term,  and  the  render  having  been  made  in  vacation,  the  question  ariseii 
whether  that  has  relation  to  the  preceding  Term,  and  I  think  it  has.  Tfae 
rule  as  to  entering  judgments  cannot,  by  analogy,  afiect  this  case.  It  refen 
to  quite  a  different  matter. 

Patteson,  J. — Taking  all  the  facts  of  this  case  together,  there  was  a 
sufficient  notice  of  render.  Then  the  rule  of  the  26  Geo.  3,  is  quite  decisife^ 
unless  it  is  altered  by  some  subsequent  rule.  The  rule  as  to  signing  jod^ 
nients  bears  no  analogy  to  this  case.  I  agree  that,  where  a  trial  is  in  vacatioBi 
as  in  Smith  v.  Jeffreys^  and  the  defendant  is  not  in  custody,  a  render  hn 
not  relation  back  to  the  preceding  Term.  I  am  not  prepared  to  assent  to  thi 
decision  in  Borer  v.  Baker  (e).  But  here  the  trial  was  in  Term,  and  the 
render  had  relation  back  to  the  Term. 

Coleridge,  J.,  concurred. 

Supersedeas  granted  (/)■ 

(r)  I  Tidd,  360,  9tli  cd.  (  f)  See  Baxter  v  BaiUy,  I  Ho«. 

(fi)  6  T  R.  776.  &  Hurl.  99  ;  3  M.  &  W,  415. 

(t)  2  Dow.  608. 
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Lant  v.  Peace. 

rjOVENANT  on  an  indenture  of  mortgafre  l)earing  date  5th  April,  1 837. 
At  the  trial  before  Park,  J.,  at  the  last  Warwick  Assizes,  the  mortgage 
deed  was  produced  by  the  plaintiff.  It  recited,  that  by  an  indenture  dated 
Tth  Xovember,  1834,  the  defendant  and  one  Nicholetls,  conveyed  certain  pre- 
Buses  to  one  Weaman  Lant,  as  a  security  for  400/.,  and  that  by  indentures 
boring  date  the  1st  and  2d  December,  1836,  the  said  Weaman  Lant  had 
transferred  the  mortgage  security  to  the  plaintiff.  It  was  then  recited  that 
the  plaintiff  had  agreed  to  advance  a  further  sum  of  1000/.  to  the  defendant, 
U)  secure  which,  and  for  better  securing  the  400/.  already  due,  the  defend- 
iot  mortgaged  to  the  plaintiff,  certain  premises,  in  addition  to  the  premises 
conveyed  by  the  deed  of  the  Tth  November,  1834.  The  following  stamps 
were  affixed  to  the  mortgage  deed  of  1837. 

Hrst  skin. — ^An  ad  valorem  stamp  of  5/.  on  1000/.,  and  also  a  deed  stamp 
of]/.  ]5«. 

Three  other  skins  had  each  a  1/.  stamp. 

The  dc«ds  of  1834  and  1836  were  produced,  properly  stamped,  but  it  was 
discovered  at  the  trial  that  the  deed  of  1837  contained  thirty  words  over  the 
Dumber,  which  the  stamps  of  5/.  and  1/.  each,  would  bear;  it  was  thereupon 
contended  by  the  plaintiff's  counsel,  that  the  1/.  15«.  stamp  on  the  first  skin 
VIS  not  required  as  a  deed  stamp,  and  that  it  might  therefore  be  applied  in 
lid  of  the  other  stamps.  The  learned  judge  reserved  the  point,  and  received 
fte  deed  in  evidence.     A  verdict  was  found  for  the  plaintiff. 

Whitehurst  obtained  a  rule  nisi  to  enter  a  nonsuit  upon  the  objection 
Hade  as  to  the  sufficiency  of  the  stamp. 

Ihanfrey  shewed  cause. — The  stamp  of  1/.  15*.  was  not  necessary,  and 
tterefore  it  may  be  applied  to  cover  the  extra  number  of  words  (a).  The 
i^  valorem  duty  had  been  paid  upon  the  400/.  already  advanced,  and  the 
lOOO/.  was  the  only  sum  upon  which  an  ad  valorem  duty  was  payable. 
Although  a  further  security  was  given  for  the  re-payment  of  the  400/.,  that 
(ioes  not  make  any  new  stamp  necessary.  That  appears  by  the  55  Geo.  3, 
c  184,  sch.  part  I.  tit.  Alortgage,  where  one  of  the  exemptions  from  the  ad 
Valorem  duty  is,  of  **  any  deed  made  as  an  additional  or  further  security  for 
any  sura  of  money  already  secured"  (b).     In  Doe,  d.  Br  ante  v.  Maple  (c). 


(a)  See  55  Geo.  3,  c.  164,  sec.  10. 

(h)  ^  Exemptions  from  the  said  ad 
^wem  duty  on  mortgages,  &c.,  but  not 
from  any  other  duty  to  which  the  nnme 
■wy  be  liable: — Any  deed  or  other 
lattroment  made  at  an  additional  or 
fitrtktr  security  for  any  sum  or  sums  of 
pionejr  already  secured  by  any  deed  or 
imtrumeDt  which  shall  have  paid  the 
^  vaforew  duty  hereby  charged,  as  far 
5*  regards  such  sum  or  sums  of  money, 
^  caie  luch  additional  or  further  secu- 


rity shall  be  made  by  the  same  person 
or  personB  who  made  the  original  secu- 
rity ;  hut  if  any  further  sum  of  money 
shall  be  added  to  the  principal  money 
already  secured,  or  shall  be  thereby  se- 
cured to  any  other  person,  the  said  ad 
valorem  duty  shall  be  charged  in  res- 
pect of  such  further  sum  of  money." 

(c)  Cited  from  6  Law  Journal,  N.  S. 
271 ;  since  reported  3  Hodges,  213;  3 
Biiig.  N.  C.  832. 


Qttee%*4  Bfnch^ 
May  8. 

Where  400/. 
wae  due  upon 
a  mortgage, 
and  the 
mortgagee  ad- 
vanced a  fur- 
ther sum  of 
lOOd.,  and  by 
a  mortgage 
deed  a  further 
security  was 
given  to  secure 
the  whole  of 
the  principal 
sum  of  1400/. : 
-^Held,  that  an 
adtalorem 
stamp  on  the 
1000/.  and  a 
35ff.  deed- 
stamp  was 
uecessary. 
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Qmee^^tBemdL  Ttndai,  C.  J.,  Said,  that  he  (ound  nothing  in  the  Stamp  Act  to  shew  that 
1^,^  when  an  additional  secunty  is  thrown  in,  a  further  stamp  would  be  required. 
^*-^  Therefore,  as  the  ad  valorem  duty  on  the  400/.  and  on  the  1000^  was  dolj 
charged,  the  1  /.  I  bs.  stamp  was  altogether  unnecessary.  It  was  not  the  in- 
tention of  the  legislature  to  impose  a  duty  upon  the  security,  but  upon  the 
money  which  was  actually  advanced.  By  the  3  Gea,  4,  c.  117,  upoD  aoj 
transfer  of  any  mortgage,  provided  no  further  sum  of  money  be  added  to  the 
principal  money  already  secured,  a  1/.  15«.  stamp  is  chargeable ;  andifaoj 
farther  sum  should  lie  added  to  the  principal  money  already  secured,  theo^ 
valorem  duty  is  chargeable  only  on  such  further  sum.  The  words  of  the 
exception  in  the  55  Geo,  3,  c.  184,  are  in  substance  similar  to  the  above;  but 
in  Doe,  d.  Bartley  ▼.  Gray  (</),  where  a  mortgage  was  transferred,  ai^d  a  fur* 
ther  sum  advanced,  it  was  held  that  a  deed  stamp  was  unnecessary,  and  that 
)t  was  sufficient  to  pay  the  ad  valorem  duty  on  the  farther  sum  which  was  ad* 
vanced.  If  the  present  case  is  considered  as  being  analogous  to  the  case  oft 
transfer  of  a  mortgage,  the  authority  of  that  case  is  decisive. 

fVhilehvrsi,  contrd. — The  1/.  15«.  stamp  cannot  be  applied  so  as  tooiake 
up  for  the  insufficiency  of  the  other  stamps,  because  it  is  required  as  a  deed 
stamp.     By  the  55  Geo.  3.c.  184,  Sch,  tit.  Deed,  '*a  deed  of  any  kind  what- 
ever, not  otherwise  charged  in  this  schedule,  nor  expressly  exempted  fromaH 
stamp  duty^  is  charged  with  a  stamp  of  I/.  \5e.     This  is  a  deed  within  that 
provision,  and  it  has  always  been  the  practice  to  use  such  a  stamp.    The 
exemption  which  has  been  relied  upon,  exempts  the  deeds  therein  mentioned 
from  the  ad  valorem  duty  on  mortgages,  "  but  not  from  any  other  duty  to 
which  the  same  may  be  liable.**     It  is,  therefore,  evident  that  the  argument 
tvhich  has  been  founded  on  the  words  of  the  exception,  cannot  be  maintainei 
If  this  further  security  and  advance  had  been  the  subject  of  a  separate  ooih 
Teyance,  a  deed  stamp  would  have  been  required,  and  the  only  object  of  the 
legislature  was  that  the  ad  valorem  duty  should  not  be  paid  twice.     The  Sd 
section  of  the  3  Geo.  4,  c  117,  shews  that  the  bonds  therein  mentioned,  an 
liable  to  the  ordinary  duty  payable  on  deeds  in  general.     Doe,  d.  Bardeif  v. 
Gray  does  not  go  to  the  length  of  shewing  that  a  deed  stamp  was  unneoei* 
sary  in  that  case,  because  Lord  Denman,  C.  J.,  expressly  said,  it  was  no|  ^ 
material  to  touch  that  point,  because  the  1/.  15«.  erroneously  put  oo  ths 
deed,  was  sufficient  to  cover  that  stamp  if  it  was  necessarj'.     Doe,  d.  Brant 
▼.  Maple  merely  decided  that  the  ad  valorem  duty  on  a  mortgage,  wasool 
payable  twice,  and  there  the  mortgage  deed  was  duly  stamped  with  a  SSi; 
stamp. 

Lord  Denman.  C.  J. — In  this  case  it  is  conceded  that  the  ad  valorem  dot/ 
has  been  paid,  if  the  35«.  stamp  can  be  taken  into  account ;  but  if  that  stamp 
is  wanted  as  a  deed  stamp,  then  this  instrument  is  improperly  stamped.  It 
seems  to  me  that  the  deed  stamp  is  wanted.  It  is  contended  that  by  the 
third  exemption  in  the  Stamp  Act,  this  deed  is  not  subject  to  such  a  stamp* 
but  that  exemption  merely  relates  to  the  ad  vcdorem  duty,  and  it  is  ex* 
pressly  provided  that  the  exemption  shall  not  extend  to  "any  other  dutjto 

(rf)  3  A.  &  E.  89;    S.  C.  1  Har.  «r  Wol.  235;   and  see  Doe,  d.fFUUmtr.     i 

Edwards,  1  Har.  &  Wol.  237,  n.  J 
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which  the  same  may  be  liable.''    Now  this  conveyance  was  liable  to  a  duty  QMfn'«  B^dL 
of  85#.  as  a  deed,  and  therefore  the  arg^ument  for  the  plaintiff  fails  altogether.  £^,„ 


LiTTLEDALB,  J. — This  deed  was  no  doubt  exempted  from  the  payment  of 
tte  ad  valorem  duty  bn  the  400/.,  and  the  ad  valorem  duty  on  the  ]000£ 
was  properly  paid,  provided  the  number  of  words  had  not  been  exceeded. 
Bot  the  )/.  I5«.  stamp  is  necessary  as  a  deed  stamp,  and  it  cannot  be  used 
hf  the  purpose  of  covering  the  deficiency  in  the  other  stamps. 

Patteson,  J. — I  feel  no  doubt  upon  this  question,  upon  looking  at  the  terms 
^the  title  of  the  exemption  clause.  It  exempts  the  deeds  afterwards  mentioned 
^NNH  the  ad  valorem  duty,  but  not  from  any  other  duty  to  which  they  might 
1m  liable.  If  nothing  but  a  further  security  had  been  given,  a  common  deed 
-stamp  would  have  been  required,  and  there  is  nothing  to  shew  that  the  ad 
wdarem  duty,  which  is  payable  when  a  further  sum  is  advanced,  makes  the 
deed  stamp  unnecessary. 


CoLBEiDOB,  J.,  concurred. 


Rule  absolute. 


V. 
PlACI. 


TTie  Queen  v.  The  Cambridge  Gas  Light  Company.         Aprit25. 


jlPPEAL  against  a  rate.     The  parish  of  Si.  Mary  the  Great,  Cambridge^      1.  Ante 

rated  the  Cambridge  Gas  Company  in  70/.  for  the  mains  and  other  pipes  ^Sipany  was 

"^apparatus  belonging  to  the  Company,  situate  and  fixed  in  the  ground  in  the  made  upon  an 

^vish.     The  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Coiurt  ^nTwhich  a  ^ 

HpD  a  case  which  stated  the  following  facts : — The  Cambridge  Gas  Light  'e»pon»iWe 

Ihspany  was  incorporated  by  a  local  Act  passed  in  the  4  IViiL  4,  conferring  would  giTe  for 

vsoal  powers  for  lighting  the  various  parishes  in  Cambridge.     In  pursu-  butldinffa*  and 

of  this  Act,  the  Company   purchased  premises  in  the  parish  of  St.  gasometen, 

the  Less,  Cambridge,  and  erected  thereon  a  gasometer  and  other  the malnaand 

necessary  for  making  gas  and  coke,  and  broke  up  the  soil  and  pave-  pipea,  the  te- 
rn        •  f      .  ^  i*     1  1-1         1  n*ot  p*y»ng 
m  the  public  streets,  and  fixed  proper  mams  and  pipes  along  the  streets   all  ratea  mdi 

md  into  the  several  colleges,  halls,  shops,  &c.,  of  the  university  and  town;   oSh?«ryri^ 

ti^j  also  manufactured  for  sale,  a  considerable  quantity  of  coke  and  tar,  at   paira  required, 

tfttir  said  works,  in  St.  Andrew  the  Less.     The  several  colleges  and  halls  in   j^g  foVt?Ie  ^*  " 

Ae  nnirersity  were  all  founded  prior  to  the   43  Eliz.  (1601),  excepting   renewal  of  the 

Aimtii^  College,  which  was  founded  in  1800,  and  (with  the  exception  of  whennecea- 

Jbmmihg  College,  and  of  some  more  modem  additions  to  others),  no  college   ^Sll~L^  «i.  « 

the  general 
principle  upon  which  the  rate  waa  made  waa  correct,  but  that  a  further  allowance  ought 
to  be  made  for  the  cost  of  the  renovation  of  the  various  works. 

Secondly,  that  by  thia  mode  of  making  the  aasessment,  the  profita  of  the  Company  were  not 
sated. 

2.  Where  a  gasometer  is  in  one  parish,  and  the  maina  and  pipes  for  supplying  gas,  run  through 
▼mriooa  other  placea ;  some  parishes,  and  aomeextra-parochial : — HeUl,^rst,ihdLt  the  proper  mode 
of  rating  the  gas  wotks  is  not  to  rate  the  receipts  in  each  parish,  but  to  asseaa  »  sum,  in  propoi^ 
tioo  to  the  quantity  of  appantus  in  each  parish,  aa  in  the  caae  of  »  mileage  calcuUtion  woidi 
m  made  with  reference  to  the  whole  line  of  »  canal. 

Stamdiff,  that  the  eztra-puochial  places  were  not  liable  to  oontribute  to  the  rate  at  tlL 
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QiMm'«  Bmtk.  or  hall  in  the  uniyersity  ever  had  been  nted  to  the  relief  of  the  poor.  Th 
The  QuKEN  various  parishes,  however,  in  which  the  colleges  and  halls  are  locally  situate 
in  perambulating  their  respective  boundaries,  have  been  accustomed  to  gi 
into  and  pass  through  the  colleges  and  halls,  and  to  affix  their  boundary  muh 
therein.  Several  of  the  colleges  and  halls  are  lighted  by  the  Company  witi 
gas,  which  is  supplied  fioro  their  works,  by  the  mains  and  pipes  fixed  in  tW 
ground,  and  which  pass  into  and  throughout  Tarious  parishes  as  aibretaidi 
and  amongst  others,  into  and  through  the  parish  of  Si.  Mary  the  GrBoi. 

The  lands,  buildings,  gasometers,  retorts,  and  other  works  and  appantoi 
for  making  gas,  coke,  and  tar,  together  with  the  mains  and  pipes  for  coniej- 
ing  gas  through  the  town,  colleges,  and  halls,  would  let  to  a  responsiMr 
tenant  for  2400/.  a  year,  the  tenant  paying  all  rents  and  outgoings  for  makiif 
the  subject  of  occupation  productive,  and  doing  all  the  ordinary  repairs  r^ 
quired,  but  not  providing  for  the  renewal  of  the  various  works  when  iieo» 
sary,  which  renovation  would  cost  upon  an  average  500/1  a  year,  viz  :— 

£    s.  I 
For  the  building  and  main  pipes  ...     300    0    0 

For  the  gasometers  and  other  more  perishable  articles      -     200    0   0 


£500    0   0 


The  rent  of  2400/.  also  includes  the  main  pipes  and  apparatus  in  thooi: 
colleges  which  are  not  assessed  to  the  relief  of  the  poor,  the  value  of  wfaickv! 
380/.  a  year.  The  gas  consumed  in  St.  Mary  the  Great  is  conveyed  intoaM|, 
throughout  it  by  mains  and  service  pipes  sunk  and  affixed  in  the  soil.  The  ivt 
received  by  the  Company  for  gas  thus  conveyed  and  consumed  by  th 
parish,  is  763/.  1S«.  Sd.  per  annum. 

The  assessment  in  St,  Mary  the  Great  has  been  confirmed  upon  tki 
assumption  that  2400/.  is  the  sum  at  which  the  works,  mains,  pipes,  and  1^ 
paratus  of  the  Company  is  liable  at  law  to  be  rated ;  and  that  this  sum,  dMt 
deducting  150/.  for  the  value  of  the  buildings  and  works  at  the  roanu&dfliyir 
ought  to  be  distributed  amongst  the  different  parishes  through  which  tht 
mains  and  pipes  are  laid,  with  reference  to  the  annual  receipts  by  the  Ooa* 
pany  for  gas  supplied  in  each  parish  respectively.  If  this  be  correct,  it  i| 
admitted  that  70/:  is  a  proper  assessment  to  be  made  by  St.  Mary  the  GnAt 

Tlie  Company  contended,  that  assuming  the  annual  rent  to  be  the  pnpi^ 
criterion  of  annual  value  for  the  purpose  of  rating,  the  following  dednctiotf; 
should  be  made : — 


£  «. 

For  the  cost  of  renovation  of  the  various  works  -     600  0 

For  the  annual  value  of  the  mains,  Slq.,  within  the  colleges 

not  rated  to  the  poor  _  -  .     350  0 

For  the  profits  in  trade  of  the  Company  -  -     «00  0 


I 
0 

0 
0 


ri450    0    0 


The  Company,  however,  contended  that  the  rent  at  which  the  works  www 
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ot  the  proper  criterion  of  value,  but  that  they  should  be  rated  at  the    Qmmi'i  BmeK 
dductive  value,  to  be  calculated  on  the  balance  of  their  total  receipts 
nditure,  viz.,  on  2370/.  29,,  deducting  therefrom  the  following  items : 


lovdtioDS  of  works,  &c.  ... 

fbts        - 

cpences  .  -  -  - 

erest  at  5  per  cent,  on  a  capital  of  3000/.  necessarily 

nployed  in  the  Company's  manufacture  and  works 

noe  of  20  per  cent  for  profits  in  trade     * 

receipt  for  gas  supplied  to  the  colleges  and  halls 


£ 
500 
50 
25 

150 
600 
814 


s, 
0 
0 
0 

0 
0 
17 


d. 
0 
0 
0 

0 
0 
4 


£  2139  17  4 


al  estate  or  the  profits  of  trade  are  not  assessed  to  the  poor  rate  in 
h  within  the  town  of  Cambridge, 

lestions  for  the  opinion  of  the  Court  were,  which  of  the  two  princi- 
ssessment  was  the  correct  one,  and  what  deductions  ought  to  bo 
ithercase?  Secondly,  the  total  rateable  value  being  ascertained, 
it  principle  it  ought  to  be  distributed  amongst  the  several  parishes 
n-hich  the  mains  and  pipes  were  laid,  after  deducting  150/.  for  the 
he  buildings  and  works  in  the  parish  of  St,  Andrew  the  Less  ?  If 
:  shall  be  of  opinion  that  the  assessment  was  made  upon  a  correct 
and  that  the  Company  is  not  entitled  to  make  any  deduction,  the 
Sessions  to  be  confirmed ;  if  the  Court  shall  decide  otherwise,  the 
i  adjusted  accordingly. 

md  Bodkin  (a)  in  support  of  the  order  of  Sessions. — The  proper 
or  the  rate  to  be  imposed  upon  these  lands  and  buildings,  is  the 
Kich  they  could  be  let,  to  a  person  willing  to  carry  on  the  business, 
imUngham  Gas  Company  (J/),  Rex  v.  Brighton  Gas  Company  (c), 
Chaplin  (d).  It  is  contended  that  the  Company  are  entitled  to 
eduction  of  500/.  for  the  cost  of  renovating  the  works,  and  Rex  v. 
its  of  Lower  Mitton  {e)  will  be  relied  upon  by  the  appellants.  The 
arose  in  that  case  upon  the  rateability  of  canal  tolls,  and  Bayley,  J,, 
J  Sessions  must  rate  the  Company  according  to  the  annual  profit  or 
ich  the  subject  of  occupation  within  the  (parish  produces ;  this,  in 
muld  be  properly  estimated  at  the  rent  which  the  tenant  would 
paying  the  poor  rates  and  the  expences  of  repairs,  and  the  other 
Lpences  necessary  for  making  the  subject  of  occupation  productive, 
ther  deduction  should  be  allowed  from  that  rent,  where  the  subject 
frishable  nature,  towards  the  expence  of  renewing  or  re-producing 
this  doctrine  cannot  be  supported,  and  no  case  can  be  found  where 


TheQuuN 

r. 
The  Cam- 
bridge Oas 
Light  Com^ 

PANY. 


Hilary    Ttrtn,    hefore   Lord 
C.  J.,   Littledale,    miliams, 

^dge^  Js. 

1.&C.506. 


(c)  5  B.  &  C.  466. 
((/)  1  B.  &  Ad,  926. 
(e)  9  B.  &  C.  810. 
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sadi  deduction  have  been  imde.     Eren  land  reqiures  «  eooaidermble 
lor  manure  to  make  it  prodacliTe. — [CUeridje^  J. — In  some  of  the  c 
^    _  dlilerenoe  has  been  made  in  the  mode  of  rating  houses  and  land,  and  a 

BaiDOB  Gas  som  has  been  allowed  for  the  purpose  of  repairing  and  rebuilding  the 
*^^j^^""  species  of  property.] — Rex  v.  Tomluuom  (/),  whidi  is  one  of  those 
merely  decided  that  the  Court  of  Quarter  Sessions  may  apportion  the  a 
of  deductions,  and  the  Court  will  not  afterwards  interfere.  As  to  t 
daction  claimed  in  respect  of  the  mains  and  pipes  laid  down  in  the  oo 
it  does  not  appear  by  the  (acts  which  are  stated,  that  the  colleges  are 
.  parochial ;  the  contrary  rather  appears,  and  the  true  ground  upon  whi 
colleges  have  been  exempted  from  contributing  to  the  poor-rate  is,  tha 
have  been  looked  upon  since  the  Stat,  of  Eliz,  as  religious  mstitutions 
third  deduction,  which  is  claimed  for  the  profits  of  the  trade  carried  on 
gas  works,  cannot  be  supported,  because  the  profits  are  not  included 
assessment.  The  profits  of  the  concern  are  something  beyond  the  a 
which  a  person  would  be  willing  to  pay  as  a  rent  for  the  premises.  T 
question  is,  whether  the  assessment  founded  on  the  amount  of  the  reoei] 
gas  in  each  particular  parish  is  correct.  Rex  ▼.  Kimgtwinfcrd  {g)  is 
press  authority  to  shew  that  this  is  the  correct  mode  of  making  the  i 
nH*nt  In  that  case  a  canal  passed  through  several  parishes  in  whic 
tonnage  dues  Yaried,  and  it  was  held,  that  the  Company  were  rateable 
relief  of  the  poor  of  each  parish,  for  the  amount  of  tonnage  does  ac 
earned  there,  and  not  for  part  of  the  whole  amount,  earned  along  the 
line  of  canal,  in  proportion  to  the  length  of  the  canal  in  that  parish. 

Sir  W.  W.  Foileit  and  Byleg,  eontrd, — Rex  v.  Birmingham  Ga$  Cam 
and  Rex  ▼.  Brighton  Gae  Comp€my,  may  be  cited  as  authorities  to  she^ 
the  pipes  and  gas  works  are  rateable  property,  but  they  do  not  establish  tl 
that  rent  is  the  proper  criterion  of  the  annual  value  of  the  works.  In 
cases  the  rent  which  rated  property  will  command,  may  be  a  fair  and  ] 
mude  of  ascertaining  its  rateable  value,  but  it  is  not  so  in  the  present  ins 
The  apparatus  and  works  are  not  in  one  parish,  and  the  2400^  is  tal 
the  rent  for  the  whole ;  but  by  what  principle  is  70/1  charged  upon  on 
ticular  parish  ?  The  charge  is  made  upon  the  receipts  in  that  district,*b 
with  reference  to  the  rent  which  the  portion  of  the  works  in  that  parish 
command.  This  principle  is  erroneous,  because  it  is  clear  that  if  no  gi 
consumed  in  the  parish,  the  land  would  nevertheless  be  liable  to  be  ra 
respect  of  the  mains  which  are  laid  down  in  the  soil,  Rex  v.  The  C&rpo 
of  Bath  {h),  Rex  v.  TJie  New  River  Company  (»).  At  all  events,  the 
pany  are  entitled  to  the  deduction  of  500/.  per  annum,  which  is  stated 
the  average  annual  cost  of  renewing  the  various  works.  Whenever  tb 
ject  of  the  rate  is  of  a  perishable  nature,  an  allowance  must  be  made  fro 
rent  towards  the  expence  of  renewing  or  re-producing  it.  Rex  v.  Taml 
Rex  V.  Lower  Mitlon,  Rex  v.  The  Duke  of  Bridgwater's  TVueteee 
And  the  parochial  Assessment  Act,  6  &  7  W,  4,  c.  96,  s.  I,  is  framed  upc 
same  principle,  as  it  provides  that  rates  on  all  hereditaments  shall  be 


(/)  9  B.  &  C.  1G3;  4  Man.  &  R.  (A)  14  East,  609. 

59.  (i)  1  M.  &  Sel.  50 

(g)  7B.k  C.  236.  0)  9  B.  &  C.  68. 
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upon  an  estimate  "of  the  rent  at  which  the  same  might  reasonably  be  ext    Queem*i  Bencft. 

pected  to  let  from  year  to  year,  free  of  all  usual  tenant's  rates  and  taxes  and      ^j^^  quein 

tithe  commutation  rent-charge,  if  any,  and  deducting  therefrom  the  probable 

iverage  annual  cost  of  the  repairs,  insurance,  and  other  expences,  if  any, 

Koessary  to  maintain  them  in  a  state  to  command  such  rent.'^     And  inas- 

nach  as  stock  in  trade  is  not  rated,  a  proportionate  deduction  ought  to  be 

nade  in  respect  of  the  profits  of  the  trade  carried  on  at  the  gas  works,  other- 

irise  the  proportion  of  the  rate  will  be  unequal.  Rex  v.  Woking  (Jk),  Rex  v. 

foidreli  (f).    And  Uie  Company  are  not  liable  to  be  rated  in  respect  of  the 

tceipts  for  the  gAS  consumed  in  the  colleges  and  halls.    The  case  sufficiently 

ihovSy  that  those  places  are  extra-parochial,  and  therefore  no  rate  ought  to  be 

^ried  in  respect  of  the  occupation  of  the  land  which  is  situate  therein. 

Cur,  adv.  tmk. 


Lord  Dbnman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court. — 
This  was  an  appeal  against  a  rate  made  for  the  relief  of  the  poor  of  the  parish 
rfSr.  Maty  the  Great  in  the  town  of  Cambridge,  The  Sessions  confirmed 
the  rate  subject  to  the  opinion  of  this  Court,  upon  a  case  stating  that  the  said 
Company,  by  Yirtue  of  an  Act  of  Parliament  containing  the  usual  powers, 
bd  erected  a  gasometer  and  other  apparatus  in  the  parish  of  St,  Andrew  the 
lae,  in  the  said  town  of  Cambridge,  and  had  also  laid  down  mains  and  pipes 
kongfa  the  various  parishes  and  also  colleges  and  halls,  (which  upon  the 
riitaoient  we  consider  to  be  extra-parochial),  including  the  said  parish  of  St, 
Mary  the  Chreat,  and  thereby  supplied  the  public  and  private  buildings  in 
die  said  town  with  gas.  The  Company  has  been  assessed  in  the  latter 
fmh  in  the  sum  of  70/.  upon  the  amount  of  2400/.,  which  is  stated  to  be 
■hit  a  responsible  tenant  would  give  for  the  whole  apparatus  for  a  year, 
ifter  making  some  deductions  and  disallowing  others  hereafter  to  be  noticed. 
Dpon  hearing  of  the  appeal,  two  questions  mainly  arose :  first,  whether  the 
ihove  principle  of  ascertaining  the  sums  to  be  assessed  be  correct,  or  whe- 
kr  it  ought  to  have  been  made  upon  the  total  receipts  of  the  Company, 
iefacting  their  expenditure ;  and  second,  whether  due  allowance  has  been 
iade  oi  all  proper  deductions,  supposing  the  first  principle  to  be  correct. 
Ilttt  the  general  principle  adopted  by  the  parish  officers,  and  confirmed  by 
hb  Sessions  as  contrasted  with  that  contended  for  by  the  appellants  is  cor- 
M,  we  consider  it  to  be  now  too  late  to  doubt.  The  decisions  of  Rex  v. 
Trustees  of  the  Duke  of  Bridgewater,  of  Rex  v.  Tomlinson,  and  of  Rex  v. 
Lswer  Mittan,  have,  we  think,  settled  the  question ;  the  former  case  is  an 
npress  authority  against  the  appellants,  and  the  latter  in  favour  of  the  deci- 
tOQ  of  the  Sessions  upon  this  point.  We  are  of  opinion,  therefore,  that  the 
Sessions  were  quite  right  in  the  adoption  of  the  general  principle,  but  not 
•qnally  so  in  allowing  the  deductions  which  ought  to  be  made.  These  were 
diimed  by  the  Company,  first,  for  the  renewal  of  the  works  500/.,  secondly, 
fcr  the  value  of  the  mains  and  pipes  within  the  colleges  and  halls  350/.,  and 
tedly  for  the  profits  in  trade  of  the  Company,  600/. 
As  to  the  first,  the  rule  laid  down  in  the  case  of  Rex  v.  Lower  Mitton 

J^)  4  A.  «f  E.  40;  1  Har.  &  Wol.  (/)  1  B.  &  Ad.  403. 
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QmeenU  BenA.  before  mentioned,  is,  we  think,  in  point.  Amongst  other  deductk 
mentioned,  which  ought  to  be  made  from  that  rent,  which  is  to  be  t 
rion  for  ascertaining  the  proper  amount  of  the  rate,  there  is  spe* 
further  deduction  which  ought  to  be  allowed  when  the  subject  is  of  \ 
able  nature,  towards  the  expence  of  renewing  or  ro^producing  it'^ 
observed  at  the  bar,  that  until  the  case  of  Rex  v.  Lower  MUi 
doctrine  was  not  to  be  found.  The  Court,  however,  in  their  judgr 
which  time  was  taken,  referred  to  other  cases  as  the  foundation  of  it, 
reasonableness  of  allowing  such  a  deduction  is,  we  think,  obvious,  bee 
estimated  rent  at  the  supposed  time  of  letting,  manifestly  could  not 
tinued  at  the  same  amount  unless  the  apparatus  be  maintained  in  a 
state  and  condition.  And  this  view  of  the  subject  receives  confirmal 
had  been  requisite,  from  the  recent  Stat.  6  &  7  Will,  4,  c.  96,  s. 
prescribes  the  manner  in  which  property  shall  thereafter  be  assesse* 
language  there  used  in  describing  one  of  the  deductions  to  be  all 
almost  in  terms  the  same  as  that  employed  by  the  Court  in  the  h 
tioned  case.  The  second  ground  of  deduction  may  be  more  con^ 
considered  hereafter. 

The  third  claim  of  deduction  is,  "  for  the  profits  in  trade  of  the  C 
600/."  This  claim,  it  is  presumed,  has  arisen  from  the  fact  stated,  that  \ 
trade  are  not  assessed  in  any  parish  in  the  town  of  Cambridge,  nor 
io  this  instance.  The  rent  which  it  is  found  a  tenant  would  give  by 
after  certain  deductions,  (viz.  2400/.),  is  not  the  amount  of  profits, 
necessarily,  are  something  independent  of,  and  beyond  the  rent  upc 
the  person  taking  the  apparatus  must  calculate,  or  nobody  would 
tenant  at  all,  they  are  therefore  perfectly  distinct.  The  rent  which 
would  give  for  land  after  certain  deductions,  which  is  the  criterion  foi 
assessment  of  it,  is  one  outgoing,  the  expence  of  cultivation  another 
beyond,  whatever  that  may  be,  obviously  comes  under  the  denomii 
profits.  Since,  therefore,  the  profits  are  in  their  nature  wholly  distil 
the  rent,  and  are  not  only  not  a  deduction  from  it,  but  the  reverse 
thing  beyond,  and  in  addition  to  it ;  we  cannot  perceive  that  this  cli 
upon  any  just  principle,  and  are  of  opinion  that  it  has  been  properly  dii 

We  come  now  to  the  fourth  question,  upon  what  principle  the  tc 
able  value  being  ascertained,  ought  to  be  distributed  amongst  the  pa 
and  through  which  the  mains  and  pipes  are  laid,  after  deducting  1 5€ 
value  of  the  buildings  and  works  in  the  parish  of  St.  Andrew  the  Leei 
is  one  of  considerable  general  importance.  The  Sessions  have  ad 
their  criterion,  the  amount  of  the  receipts  for  gas  supplied  in  each  pa 
have  assigned  to  the  respondent  parish  the  sum  of  763/.  l^.Sd.,  be 
amount  within  it,  and  if  the  principle  be  correct,  it  is  admitted  that  1 
proper  assessment  upon  the  Company  in  that  parish.  In  determii 
point,  it  is  necessary  to  consider  in  respect  of  what  the  Company  is 
iiccording  to  the  decisions ;  and  from  the  case  of  Rex  v.  Corporation 
and  various  other  authorities  in  conformity  thereto,  including  Rex  v.  i 
Gae  Company,  and  the  still  later  case  of  Rex  v.  Trustees  of  Duke  of 
water,  and  many  others  which  might  be  cited,  it  appears  that  they  i 
able  as  occupiers  of  lands,  "  for  the  improved  value  of  the  land  from 
pipes  being  laid  in  it."    This,  therefore,  being,  as  we  think  it  is,  the  i 
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eged  principle,  it  seems  to  follow  that  the  criterion  before  mentioned,  which    Queen's  Beneh. 

AS  been  adopted  by  the  Sessions,  cannot  be  the  true  one.  Suppose,  (adopting     ^^e  Queen 

heir  own  rule)  the  value  of  the  whole  works  to  be  2400/.  per  annum,  minus 

ertain  deductions,  and  the  quantity  of  apparatus  in  the  soil  of  each  of  the 

sTera!  parishes  to  be  equal,  but  the  sale  of  gas  and  the  receipts  for  it  to  be 

onfined  to  one,  the  cases  of  Rex   v.    The  Corporation  of  Bath^  before 

eferred  to,  and  Rex  y.  New  River  Company^  and  Rex  v.  Foleshill  (/),  are 

zpress  authorities  to  shew  that  a  rate  upon  the  Company  in  that  particu- 

ir  parish  where  all   the  profits    are  received,  could    not  be    sustained. 

fbe  New  River  Company  was  rated  in  the  parish  of  Little  Amwell  at  the  sum 

i200l,  the  value  of  the  land,  independent  of  the  water,  being  61,  only,  and 

his  Court  held  the  rate  to  be  proper,  though  it  was  expressly  stated  that  f¥o 

mri  of  ike  profits  accrued  in  the  parish  of  Little  Amwell,  nor,  indeed,  until 

lie  distribution  of  the  water  in  London,    Since,  therefore,  in  the  present  case 

ihe  land  occupied  by  the  apparatus  in  each  parish  through  which  it  passes, 

DODtribates  to  the  whole  value  to  let,  it  follows  that  the  Company  must  be 

(•led  in  respect  of  its  occupation  in  each  parish,  and  if  so,  we  are  aware  of 

BO  rule  which  can  be  laid  down  as  to  the  amount,  except  that  it  must  be  in 

proportion  to  the  quantity  of  apparatus  situate  in  each  parish.     It  is  true 

tkit  in  the  case  of  a  canal,  where  the  tolls  varied  in  different  parts  of  the  line, 

it  was  decided  that  a  rate  could  not  be  made  upon  the  Company  in  each 

pirish  according  to  the  length  of  the  canal  in  it,  and /or  that  reason;  Rex  v. 

Eingsvinford,     But  in  a  case  very  recently  before  this  Court,  where  the 

tolls  were  the  same  throughout  the  whole  line,  it  was  held  that  the  proportion 

Id  be  paid  by  the  Company  in  any  given  parish  along  the  line  must  be  ascer- 

tnned  by  a  mileage  calculation,  Rex  v.  Woking,     And  as  it  is  impossible  to 

S^ipoie  any  superiority  in  one  part  of  the  apparatus  over  another,  the  same 

friodple,  we  think,  should  be  applied  in  the  present  instance,  and  that  the 

MKssment  upon  the  amount  of  profits  received  in  the  respondent  parish  was 

™og. 

It  remains  only  to  consider  whether  the  deduction  of  350/.,  being  the 

mmsl  value  of  that  part  of  the  apparatus  which  lies  within  the  colleges  and 

Usy  ought  to  be  made ;  and  we  purposely  reserved  the  consideration  of  this 

poiat  to  the  last,  because  it  is  connected  with  the  principle  which  regulated 

9B  answer  to  the  last  question  ;  for  inasmuch  as  the  rate  is  imposed  upon 

Ike  Imd  used  for  the  apparatus,  and  as  none  can  be  imposed  upon  that  part 

vkich  lies  in  those  extra  parochial  places,  the  amount  which  would  other- 

viK  have  arisen  therefrom,  (the  aforesaid  sum  of  350/.)  must,  we  think,  be 

Uncted.     Upon  the  whole,  therefore,  in  those  particulars  as  to  which  the 

nBu  are  agreed  upon,  the  amendment  of  the  rate  will  be  of  course,  but  as  we 

mf%  no  materials  for  ascertaining  the  proportion  between  the  parishes,  it 

IMit  (ts  according   to  the  statement,  was  intended)  in  that  respect  be 

'  ••djttsted.* 

Rate  to  be  sent  back  to  Sessions  to  be  adjusted. 


(/>  2  A.  &  E.  593. 
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Knight  v.  Clements  and  another. 

10. 

la  n  aetioD  on      A  SSUMPSiT  bv  indorser  ag:ain$t  acceptors  of  a  bili  of  excha 
a  bin  of  tX'         <aL  I        /  «     •  I  M 

dbnf€L  wli«r»-  ^^'J  /'*<^^  material.  wa£  fioii  accepenimL 

ta  so  Jur^ioD       ^j  the  trial,  before  Coleridge,  J.,  at  tbe  Laneasier  Summer  Ass 

•ppcfe/s  t4>  Dave  . 

bara  aude^tbe  tbe  plaintiff'  produced  tbe  bill,  which  was  written  upon  a  two  mon 

mow^utthe  ^P^*"  ini^pection,  it  appeared  that  the  word  •*  three"  had  been 

•ItmtioDww  written  before  "months,"  but  had  afterwards  been  smeared  wil 

tb«  iiMtnunrot  *t^  ^^  wrord  "  two"  was  written  upon  the  word  **  three,"  and  ab 


...  It  was  admitted  that  the  anys  lay  upon  the  plaintiff*  to  she 

conpetcDt for  alteration  had  taken  place  before  the  bill  was  negotiated;  but  i 

SmYoMvelT  ^^witended  that,  upon  inspection,  the  fact  must  necessarilj  be  co 

coineetiml  hare  been  so,  inasmuch  as  it  was  obvious  that  the  smear  had  been 

S  aoMMace    ^^  ^^^  ^  ^^  ^^^  **  ^^^^^  ^^  ***1^  ^^*-    ^o  paro^  evidence  wa 
aoljolthaUlL  explain  the  circumstances  of  the  alteration.     The  learned  judge 

bill  to  the  jury,  telling  them,  that  it  was  for  the  plain  tiff  to  explain 

tion,  and  that,  if  thej  were  satis6ed  with  the  explanation  given, 

to  lind  for  the  plain tiffl     Verdict  for  the  plaintifil    Leave  was  resei 

defendants  to  move  to  enter  a  nonsuit,  and 

Crenoell,  having  obtained  a  rule  niVt, 

TomlinMon  shewed  cause. — ^f t  must  be  conceded,  upon  the  av 
Coek  V.  Coxwell  (a),  and  Sibly  v.  Fisher  (6),  that  the  question  w 
raised  under  this  plea.  It  will  be  contended,  on  the  other  side,  thf 
an  alteration  appears  to  have  been  made,  the  plaintiff*  must  nee 
nonsuited,  unless  he  adduces  parol  evidence  to  explain  that  alters 
that  rule  of  law  only  applies  to  cases  where  it  is  clear,  upon  insp 
the  bill  was  complete  before  the  alteration  was  made.  Wher 
of  making  the  alteration  remains  uncertain,  the  jury  may  form  tl 
upon  the  simple  inspection  of  the  instrument ;  as  to  such  cases,  t 
DO  necessity  to  give  parol  evidence  in  explanation.  Here  it  may  h 
that  it  is  just  possible  for  the  note  to  have  been  negotiated  before 
tion ;  but  every  probability  is  the  other  way.  The  conclus 
necessary  from  the  inspection  of  this  note  is,  that  the  party  wrot 
**  three"  without  adverting  to  the  nature  of  the  stamp,  and 
noticing  that,  before  proceeding  further,  immediately  smeared  ovei 
and  wrote  the  word  "  two."  In  Johnson  v.  The  Duke  of  Mnrlbi 
and  I/entnan  v.  Dickinson  ((/)*  ^^^  alterations  had  manifestly 
after  the  instruments  were  complete.  Neither  of  those  cases  a; 
present,  where  the  time  of  making  the  alteration  is,  to  say  the 
biguous.  In  Bishop  v.  Chambre  (c),  Lord  Tenterden,  C.  J.,  left  tl 
of  the  time  of  alteration  to  the  jury,  and  that  case  is  recognised  ai 
fity  by  Lord  Lyndhurst,  C  B.,  in  Taylor  v.  MoseJey  (/). 

{d)  2  C,  M.  &  R.  291.  (f/)  .5  Bing.  183. 

\hS  2  N.  &  P.  430;  W.  W.  &  D.  (c)  M.  &  M.  116. 

c)  2  Stark,  N.  P.  C.  3ia  (/)  6  C.  &  P.  27a 
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nM  moi  GnoM|>iof»y  emUrti, — ^In  Bishop  y.  Chambre,  the  instrument  Qkeen*s  BefuK 
ibmitted  to  the  inspection  of  the  jury,  that  they  might  ascertain  whether        kkioht 
any  alteration  had  been  made,  because  no  alteration  appeared  upon     ^  _  *• 
;  the  note  only.     This  is  an  attempt  to  place  the  anus  of  proof  upon 
>ng  party.     The  only  safe  and  rational  rule,  where  an  alteration  appears, 
squire  the  plaintiff  to  account  for  it ;  and  this  he  may  always  be  in  a 
on  to  do,  because  he  may  refuse  to  take  the  note  unless  the  alteration 
uned.    There  is  no  hardship,  therefore,  upon  him,  in  such  a  rule.     On 
ter  hand,  the  acceptor  of  a  bill  which  has  been  altered  has  no  reason  to 

to  see  it  at  the  trial  in  such  a  state ;  he  has,  therefore,  no  means 
idncing  eyidence  respecting  it.     The  jury,  before  they  can  find  a 

for  the  plaintiff,  must  be  satisfied  that  the  alteration  took  place  before 
itioD.  Upon  mere  production  of  the  instrument  they  nerer  can  be 
d ;  they  can  only  guess  and  conjecture.  In  Johnson  v.  The  Duke  of 
TTOught  they  might  have  conjectured,  but  Lord  Tenterden,  G.  J.,  did 
ok  that  sufScient,  and  required  evidence  in  explanation. 

.  Cur.  adv.  vuli. 

I  Dbnhan,  C.  J.,  after  stating  the  facts  of  the  case,  now  delivered  the 
int  of  the  Court. — The  jury,  in  this  case,  foimd  that  the  alteration  was 
ted  in  time^  and  their  verdict  was  entered  for  plaintiff,  subject  to  a 
for  nonsuit  if  the  question  was  improperly  submitted  to  them.  This 
ras  argued,  and  has  been  considered  by  us.  We  think  the  rule  for 
nit  must  be  made  absolute. 

plaintiff  was  bound  to  prove  a  bill  accepted,  payable  at  two  months  ; 
bich  he  produced  was  accepted,  payable  either  at  two  or  three  months, 
)  evidence  whether  it  was  the  one  or  the  other.  The  mode  of  oblitera- 
ight  have  furnished  arguments  in  favour  of  one  or  the  other  supposition, 
aterial  confirmation  as  to  any  proof  adduced  as  to  that  fact.  But, 
ig  by  itself,  it  was  obviously  no  bettor  than  a  conjecture;  for  the 
on  might  have  been  too  late,  and  accompanied  wifh  a  fresh  marking 
ink  rubbed  over  on  the  instant.  The  case  of  Bishop  v.  Chambre 
ed  on  the  trial  for  the  plaintiff,  and  the  marginal  note  appears  favourable 
;  but  Lord  Tenterdens  proceeding  on  that  occat^ion  was,  in  truth, 
ler  way ;  he  permitted  the  jury  to  inspect  the  bill,  to  see  if  there  had 
ny  alteration,  which  there  manifestly  had;  and  then  decided  against 
ty  producing  it,  for  want  of  proof  that  it  was  made  before  the  instru 
ras  complete. 

Rule  absolute. 


The  Queen  v.  Toke,  Clerk,  and  another. 

PERRY YoA  obtained  a  rule  nisi  Cor  a  certiorari,  to  remove  the  fol-  An  order  of 
bwing  order  into  this  Ck)urt :  SFth^^wunty 

of  Kent,  re- 
cited an  application  by  the  ch  arch  wardens,  &c.,  of,  &c.,  in  the  county  of  JT.,  for  an  order  upon 
T.  G.f  of  M.,  in  the  said  county,  to  maintain  his  father,  &c.,  and  tnen,  among  other  things, 
•djudffed  the  said  T.  G.  to  pay  a  certn'n  sum : — Held^  by  Patteton  and  CoUridife,  Js. ;  dmbUtnUe, 
LutkaaUt  J;  that  the  adjuaicative  part  of  the.order  aumciently  atated  the  residence  of  T.  G.  to 
be  vithin  the  jurisdiction  of  the  justices. 
*•  I.  U 
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CoiiDtT  of      \  *<  The  order  of  the  Rer.  XidMu  Tmk^  Atk,  and  amg9 

Kent,  to  vit.    /  Edward  Saytr,  Esq^  t vo  of  her  Hajntj^s  jnstkes  of  Ae 

peace  in  and  (or  the  said  countVf  one  whereof  is  of  the  qnomn,  made  it  ^ 

pettj  seuions  held  at.  &c..  in  the  said  coontr.  on  Satmrdmf^  the  2(1  day  o 

December,  A.  D.  I S37.     Upon  an  application  to  us,  the  said  justices,  at  tli 

said  petty  se»^ions,  by  the  churchwardens  and  orerseers  of  the  poor,  of  tbi 

parish  of  Mer^ham,  id  the  county  of  Kent,  to  hare  an  order  made  on  Tkmu 

Gilbert,  of  the  parish  of  Mer*hnm^  in  the  j^d  county,  wool  sorter,  for  Jan 

to  maintain  his  father,  Jame9  Gilbert,  who  is  poor  and  unable  to  wofk,  soa 

to  maintain  and  support  himself,  and  chargeable  to  the  said  parish  of  Mth 

sham,  he,  the  the  said  Thomas  Gilbert,  being  a  person  of  sufficient  ahifity  Is 

maintain  and  provide  (or  bts  said  father ;  and  the  said  Thomas  Gilbert  haii^ff 

been  duly  summoned  to  appear  before  us,  the  justices,  at  the  said  pettjr 

sessions,  to  the  end  that  we  might  examine  into  the  case  and  circmnstaDoei  d 

the  premises,  and  now  appearing  before  us,  the  said  justices,  in  pursuaoee  d 

the  said  summons,  he  has  not  shewn  why  such  order  should  not  be  mdB; 

and,  having  heard  the  parties  so  complaining,  and  duly  considering  the  d^ 

cumstances  of  the  said  corrplaint;  as  wcIi  as  the  want  of  any  adequate  defence 

on  the  part  of  the  $^id  Thomas  Gilbert,  do  adjudge  and  determine  thai  the 

said  James  Gilbert  is  poor  and  unable  to  work,  so  as  to  maintain  and  support 

himself,  and  actually  chargeable  to  the  said  parish  of  Mersham  ;  and  thtt  the 

said  Thomas  Gilbert  is  a  person  of  sufficient  ability  to  maintain  and  profide 

for  his  said  father,  and  therefore,  we  order  that  the  said  Thomas  Gilbert  eUl 

and  do  forthwith,  upon  notice  of  this,  our  order,  pay,  or  cause  to  be  piidyto  i 

the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  MerdmSt 

for  the  time  being,  or  to  some  or  one  of  them,  weekly,  from  this  present  tinc^ 

the  sum  of  two  shillings  and  sixpence,  for  and  towards  the  sustentation,  relict 

maintenance,  and  support  of  the  said  James  Gilbert,  for  and  during  so  kog 

as  the  said  James  Gilbert  sYikW  be  chargeable  to  the  said  parish  ot  Mmhsmt 

or  until  the  said  nomas  Gilbert  shall  be  legally  directed  to  the  contrary." 

Deedes  naw  shewed  cause. — Two  objections  are  made  to  this  order;  one, 
that  the  words  "  Thomas  Gilbert,  of  the  parish  of  Mersham^'*  do  not  necei' 
sarily  import  that  he  resided  within  that  parish;  the  other,  that  the  oritf 
does  not  adjudicate  that  he  resided  there. 

As  to  the  first,  the  word  **  of,"  in  its  ordinary  sense,  when  used  as  it  ii 
here,  is  always  understood  to  indicate  the  residence  of  the  party.  Such  is  ttfl 
sense  attached  to  it  when  it  thus  occurs  in  affidavits  and  other  legal  insln^ 
ments.  As  to  the  second,  this  is  an  order,  and  every  intendment  is  tola 
made  in  favour  of  an  order,  Rex  v.  Bissex  (a);  Rex  v.  Middlehvrd  (^)J 
Rex  V.  IJoyd  (c).  Taking  the  whole  document  together,  it  sufficiently 
appears  that  the  residence  is  adjudicated  to  be  at  Mersham,  In  the  rcatii 
of  the  order,  Thomas  Gilbert  is  stated  to  reside  there,  and  in  the  adjudicatko 
he  is  described  as  "  the  said  Thomas  Gilbert:'  The  statement  in  the  redtil 
is,  therefore,  recognised  and  adopted  in  the  adjudication.  Indeed,  it  is  so"" 
cient  if  by  any  part  of  the  order  it  appears  that  the  case  is  within  tW 
jurisdiction  of  the  justices.     In  Rex  v.  Fox,  cited  in  Rex  v.  Price  (d),  it^ 

(a)  1  Bum'g  Just.,  Distress.  (c)  2  Str.  996. 

(b)  1  Burr.  399.  (d)  6  T.  R.  147. 
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iMt  tliat  the  pkce  of  birth  need  not  appear  in  the  adjudication  part  of  a    Qwm*«  Btndi. 
iiMtardy  order ;  yet  it  was  just  as  necessary,  in  that  case,  to  shew  that  the     *^q  qukeii 
birth  was  within  the  jurisdiction,  as  here,  that  the  residence  was. — [  Coleridge,  J.  «• 

— 4)o  you  contend,  that  all  the  fiu:ts  which  appear  in  the  recite),  might  be  struck 
out  from  the  other  part  of  the  order,  and  the  adjudication  be  simply  to  pay  ?] 
—Such  an  order  might  be  sufficient,  if  it  recognised  the  facts  in  the  recital. 
In  Rex  T.  Woodford  (e),  and  Rem  y.  Reeves  (/),  where  the  orders  were 
Md  bad,  the  form  is  not  set  out. 

E,  Perry,  eontfd. — ^The  word  ^'oC  used  as  it  is  in  this  order,  does  not 
Mcessarily  indicate  the  residence  of  a  party.  In  indictments,  in  writs  of 
it  has  no  such  meaning ;  in  the  latter  case  it  may  mean  nothing 
than  that  the  person  carries  on  his  business  at  the  place  named.  It  is  true 
thit,  io  affidavits,  such  is  the  meaning  of  the  word ;  but  there  it  necessarily 
matt  be  so,  because  the  Statute  requiring  a  statement  of  residence,  such 
Meaning  is  necessarily  attached  to  it.  Here  there  is  no  such  reason  for  fixing 
Ae  meaning,  and  the  fact  which  gives  jurisdiction  to  the  judges,  ought  not 
la  be  stated  ambiguously.  Rex  y.  Reeves  is  a  conclusive  authority  against 
ttis  order ;  there  an  order  was  held  bad,  because  it  was  made  upon  a  party 
Mging,  for  a  few  days  only,  within  the  jurisdiction  of  the  magistrates  making 
fts  order;  yet  such  a  party  might  properly  have  been  described  ''of"  the 
phfit  wheie  be  was  so  lodging. 

No  intendment  it  made  in  favour  of  orders ;  they  stand  on  the  same  footing, 

trilh  respect  to  construction,  as  convictions.     No  case  exists  where  intend- 

ttnt  has  been  made  of  a  fact  necessary  to  give  jurisdiction.     Rex  v.  Fox  (^), 

il  distinguishable ;  there,  the  recital  is  the  language  of  the  justices  themselves ; 

-jk  knot  so  here.     Rex  v.  Fox,  moreover,  was  the  case  of  an  order  in  bastardy, 

to  which  there  always  has  been  greater  looseness  than  in  other  cases. 

J%  V.  Ring  (A),  is  an  authority  to  shew  that  a  fact  necessary  to  give  juri»- 

ahould  appear  in  the  adjudication. 


LiTTLBDALB,  J. — in  Comyu's  Digest,  title,  Ilea  in  Abatement,  f.  25,  many 

Jtotances  are  given  where  the  word  *'of,"  though  used  to  indicate  a  person^s 

fitiitioo,  does  not  necessarily  mean  that  he  resides  there.     However,  such  is, 

ii  general,  the  meaning  attached  to  it.     This  order  was  made  under  the  pro- 

■liyons  of  59  Geo.  3/  c.  12,  s.  26,  which  refers  to  43  Eliz,  c.  2,  s.  7,  and 

rttteods  to  justices  at  petty  sessions  the  jurisdiction  given  to  them  at  quarter 

teaioDs  by  the  former  Statute.     The  objection  to  it  is,  that  it  does  not 

itfcieDtly  shew  that  the  person  upon  whom  the  order  was  made,  was  dwelling 

viduo  the  county  over  which  the  jurisdiction  of  the  justices  extended,     in 

lUans  Poor  Law  (i),  it  is  laid  down,  that  an  order  of  maintenance  must 

^te  that  the  residence  of  the  party  upon  whom  it  is  made  is  within  the 

liBiidiction  of  the  justices.     And  the  author  cites  Rex  v.  Woodford,  where 

Ike  order  was  held  to  be  bad  because  there  was  no  such  statement.     How- 

iMr,  thai  case  aflK>rds  us  very  little  assistance,  because  the  form  of  the  order 

'ttaotg;i?en.     From  the  recital  in  this  order,  it  appears  that  an  application 

w  been  made  to  the  justices  for  an  order  upon  T.  G,,  of  Mersham,  in  the 

W  1  Bolt  371 ;  PI.  ^.  (h)  5  A.  &  E.  359 ;   2  Har.  &  Wol. 

</)  2  BuUt  344.  17B 

W  Cited  6  T.  B.  148.  (/)  Vol.  2,  c.  30,  s.  4,  p.  264. 
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county  of  JTiPiil.  and  thej  adjudge  the  M»^  7.  &.  topej.Ac  V,  ikadan, 
it  may  be  takeo,  that  the  justioes  theteby  adopt  the  descnfitkNi  of  7.  (r. 
before  giveD,  then  there  is  an  adjudication  that  he  was  dweOii^  within  thdr 
jurisdiction.  I  own  I  ha?e  felt  some  doobts  whether  this  objection  is  not 
▼alid,  but  they  are  not  sufficiently  strong  to  justify  me  in  saying  that  tk 
order  is  bad. 


Patteso^,  J. — I  also  hare  felt  some  doubt,  but  I  now  think  that  this  order 
is  good.  It  is  true  that  **  oC*  may,  in  some  instances,  when  used  as  in  the 
present  case,  not  indicate  the  dwelling-place  of  the  party ;  yet  generaDj  it 
has  such  meaning,  and,  prima  facie,  it  must  be  taken  so  to  mean.  The  od/ 
question  then  is,  whether  the  justices  hare  adjudged  the  party  to  be  dveUin^ 
within  their  jurisdiction,  since  that  (act  only  appears  in  a  mere  redlal  of  the 
statement  of  others.  On  reading  the  whole  order,  I  think  that  the  justices 
ha¥e  actually  adopted  that  statement,  and  make  it  a  part  of  their  judgment. 

CoLERiDGB,  J. — I  think  that  Mr.  Perry  laid  down  the  rule  of  intendnent 
correctly ;  the  Court  must  see  that  the  justices  have  jurisdiction,  and  that,  not- 
by  doubtful  kmguage ;  but  when  once  their  jiuisdiction  appears,  then,  the 
bnguage  in  which  they  adjudge  all  that  appertains  to  the  facts  whereof  th^ 
hare  jurisdiction,  must  be  interpreted  candidly  nnd  fairly.  But  this  is  not  t 
case  of  intendment  at  all.  The  first  question  is,  whether,  in  its  ordioaiy 
meaning,  the  word  **  of,'^  thus  used,  indicates  residence.  I  think  Uiat  it  does* 
Then  have  the  justices,  in  their  adjudication,  adopted  the  recited  statement  it 
to  residence.  They  adjudge  "  the  said  7!  G.,  &c.^  Who  is  the  said  7.  ^.? 
'*  7!  G.,  of  Mersham,  in  the  county  of  Kent^  They,  therefore,  do  adjudge 
that  he  dwells  within  their  jurisdiction.  The  case  of  Day  y.  Rmg  was  quite 
different ;  there,  the  order  merely  stated  the  evidence  of  a  variety  of  frctf 
without  adjudging  as  to  those  facts  at  alL 

Rule  refused. 

Deedee  then  applied  for  costs,  but  the  Court  refused  to  grant  them. 


MMf  10. 


A  conTiction 
tat  keeping 
open  a  Deer 
•nop  at  times 
pmhibtted  by 
an  order  of 


Newman  v.  The  Earl  of  Hardwicke  and  another. 

'pRESPASS,  for  taking  a  cart  of  the  plaintiff.     Hea,  Not  Guilty. 

At  the  trial,  before  Parke,  B.,  at  the  Cambridgeshire  Spring  Assizes,  tte 
defendants  proved  that  they  were  justices,  acting  for  the  division  of  Arrinfflt^ 
in  that  county ;  and  that  the  plaintiff  was  a  retailer  of  beer  in  that  divisioOy 
jiistic^,  under  and  that  the  seizure  was  made  under  a  warrant,  dated  the  6th  of  November, 
1  W.4,'c.  64,  which  issued  the  6th  of  November,  upon  a  conviction  by  the  defendants  lO 
5  W-U**^!?  petty  sessions,  dated  the  30th  of  October,  1837,  which  stated  that  "Jti^- 
i.  6,  is  bad,  if     (the  plaintiff),  being  a  seller  of  beer,  &c.,  by  retail,  and  licensed  to  sell  tb* 

it  do  not  aver 

that  the  aes- 

siona  made  such  order,  and  at  what  time  the  shop  was  kept  open. 

The  conviction  waa  dated  the  30th  of  Odder  ;  the  warrant  of  diatreaa  under  it  was  ^ated  the 
5th  of  November,  but  issued  the  6th  of  November.  The  Statute  authorises  the  issuing  a  warrant 
if  the  partT  shall  "refuse  or  neglect,  within  seren  days,  &c/'  It  waa  proved  that  the  party 
bad  reiuaed  to  pay  before  the  warrant  issued  i—Hdd,  that  no  objection  could  be  taken  to  the 
warrant. 
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Newman 

V. 

The  Earl  of 
Hardwickb. 


by  retail,  to  be  drank,  &c.,  on  the  premises,  &c.,  under  the  previsions  Queen^s  BencL 
of  the  Statutes,  Ac,  did,  on  the  7th  of  October t  1837,  ai  a  time  declared  to 
bi  unktwM  by  an  order  of  the  justices  of  the  peace  of  and  for  the  said 
coanty,  acting  in  and  for  the  division  of  A.,  permit  beer  to  be  drank  on  the 
premises  mentbned  in  such  licence,  and  situate,  &c.,  against  the  tenor  of 
such  licence,  &c.,  &c.,  whereby  the  said  R.  N,  has  forfeited,  &c.  &c. 

The  warrant  recited  the  conviction,  and  that  the  plaintiff  had  refused  and 

neglected  to  pay  the  penalty  within  seven  days  after  the  conviction,  and 

ordered  the  distress.     It  was  also  proved,  that  on  the  day  of  conviction,  or 

the  day  after,  the  plaintiff  said,  he  should  not  pay.     For  the  plaintiff,  it  was 

objected,  that  the  warrant  was  bad,  because  the  seven  clear  days  required  by 

the  Statute  (a),  had  not  elapsed  subsequent  to  the  time  of  conviction*  whether 

that  time  be  reckoned  from  the  date  of  the  warrant,  or  from  the  day  when  it 

issued.    The  learned  judge  overruled  this  objection.    Various  objections  were 

then  taken  to  the  conviction,  two  of  which  only  are  noticed  in  the  judgment 

of  this  Court.     One  was,  that  it  did  not  contain  any  substantial  allegation  of 

any  order  of  justices,  fixing  the  hours  for  closing  the  beer  shops  ;  the  other, 

Ihtt  it  did  not  state  at  what  time  the  beer  shop  of  the  plaintiff  was  open. 

Upon  which  the  learned  judge  directed  a  verdict  for  the  plaintiff,  reserving 

bife  to  the  defendants  to  move  to  enter  a  nonsuit 


B^»  (27th  April),  moved  for  a  nonsuit  or  a  new  trial. — The  warrant  in 
tUs  case  was  good.  The  day  on  which  the  warrant  issued  is  the  day  which 
il  material,  and  not  che  day  of  the  date.  Steel  v.  Mart  {b) ;  Rex  v.  Picton  (c). 
That  being  so,  the  seven  days  required  by  the  Statute  had  elapsed,  because 
those  days  are  to  be  reckoned  one  day  inclusive,  the  other  exclusive,  Wallace 
T.  Kmg  (d) ;  but  in  this  case  it  is  not  necessary  to  enter  into  such  calcula- 
tion. The  words  of  the  Statute  are,  "  refuse  or  neglect  within  seven  days." 
The  seven  days  have  reference  only  to  a  neglect  to  pay,  and,  upon  a  refusal 
to  pay,  it  was  competent  to  the  justices  to  issue  a  warrant  immediately. 

As  to  the  conviction,  it  need  not  contain  a  substantive  allegation  that  an 
order  was  made.  The  order  is  framed  upon  the  form  of  the  licence  given  in 
the  schedule  to  4  &  5  H^.  4,  c.  85 ;  and,  as  to  the  time  when  the  plaintiff's 
kuse  was  open,  it  was  not  necessary  to  state  that,  for  the  purpose  of  shewing 
the  jurisdiction,  because  the  time  for  being  open  is  a  matter  wholly  in  the 
discretion  of  the  justices,  and  therefore  it  cannot  be  urged  that  they  may 
bve  exceeded  their  jurisdiction.  The  orders  made  by  the  magistrates  under 
4&5  ^  4,  c.  85,  s.  6,  have  the  force  of  an  Act  of  Parliament.  It  would 
We  been  sufficient,  therefore,  if  the  conviction  had  merely  stated  that  the 
plaintiff's  house  was  open  at  unlawful  hours. 

Thb  Court  intimated,  that  they  held  the  objections  to  the  warrant  to  be 
iBTilid ;  buty  as  to  the  objections  against  the  conviction, 

Cur,  adv,  vult. 

Lord  Denman,  C  J.,  now  delivered  the  judgment  of  the  Court. — This  was 
to  action  against  two  justices  of  the  peace  for  the  county  of  Cambridge,  for 


(a)  11  G.  4,  &  1  W.  4,  c.  64,  s.  21. 


(c)  2  East,  195. 
{d)  1  H.  Bl.  13. 


286  TERM  REPORTS  w  rat  QUEENS  BENCR 

QiMni*«  Bmdk.   selling  plaintifiTs  goods  under  a  wamnt  of  distress.    The  defence  was,  a 

Nbwmaii       ronvictbn  of  the  plaintiff  by  the  same  magistrates,  for  having  kept  open  hii 

V.  beer  shop  at  times  prohibited  by  the  order  of  jiistices,  in  execution  of  the 

Haeowickb.    power  vested  in  them  by  1 1  Gbo,  4,  and  1  WiU.  4,  c  64,  s.  14,  and  4  &  6 

Will,  4,  c.  85,  s.  6.    By  the  clause  last  referred  to,  the  petty  sessbns  are 

required  to  issue  an  order  for  closing  the  beer  shops  during  the  year,  which 

order  has  the  force  of  a  parliamentary  enactment,  and  the  present  con?ictioQ 

was  for  keeping  the  plaintiff *s  house  open  at  a  time  so  made  illegal.    Variolic 

objections  were  taken  to  it.    Two  appear  to  us  to  be  fatal.     There  is  no  arer* 

ment  that  the  sessions  made  such  order,  nor  at  what  time  the  house  was  kept 

open.     Those  are  substantial  defects  in  the  conviction;  and  the  plaintiff  is 

entitled  to  keep  his  verdict. 

Rule  refused. 
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CASES 


ARGUKD   AND    DETERMINED 


IN  THB 


COURT    OF    QUEEN'S    BENCH, 
AND    BAIL    COURT, 


IN 


Trinity  Terra,  1  Victoria,  1838. 


REGUL^   GENERALES.  booc^. 

HEREAS,  it   is  expedient  that  certain  of  the  rules  and  regulations,       kkoula 
made  in  Hilary  Term,  in  the  4th  year  of  his  late  Majesty,  King  Wil-     «*''**^"- 

the  Fourth,  pursuant  to  the  Statute  of  the  3d  &  4th  William  4,  c.  42, 
should  be  amended,  and  some  further  rules  and  regulations  made, 

uant  to  the  same  Statute: 

is  therefore  ordered,  that  from  and  ader  the  first  day  of  Michaelmas 

t  next  inclusive,  unless  Parliament  shall   in  the  meantime  otherwise 

t,  the  following  rules  and  regulations,  made  pursuant  to  the  said  Statute, 

be  in  force. 

is  ordered,  that  the  17th  and  19th  of  the  general  rules  and  regulations, 

e  pursuant  to  the  Statute  3d  &  4th  William  4,  c  42,  s.  1,  be  repealed ; 

that,  in  the  place  thereof,  the  two  following  amended  rules  be  substi- 

i^,  viz.  : 

.  For  the  17th  rule  (a) :  When  money  is  paid  into  Court,  such  payment  Payment  of 
Jl  be  pleaded  in  all  cases,  and,  as  near  as  may  be,  in  the  following  form,  cour?  *°^ 
ftea>  mutandis : 

"C.  D.^    The  day  of  ,  the  defendant,  by 

^^*-     >  ,  his  attorney,"  (or  "  in  person,  &c.),  says  " 

*         /    (or,  in  case  it  be  pleaded  as  to  part  only,  add  "  as  to  jC       , 

being  part  of  the  sum  in  the  declaration,"  or  '*  count  mentioned,"  or 

"  as  to  the  residue  of  the  sum  of  £  ,)  that  the  plaintiff  ought 

^^  further  to  maintain  his  action,  because  the  defendant  now  brings 

^^U)  Court  the  sum  of  £  ,  ready  to  be  paid  to  the  plaintiff!    And 

^lat  the  defendant  further  says,  that  the  plaintiff  has  not  sustained 

^  ^.  &  Add.  vi. ;  3  Nev.  &  Man.  6;   10  Bing.  468 ;   4  M.  &  Scott,  138; 
4  Tyr.  xiii. ;  2  Cr.  &  Mees.  18 ;  2  Dowl.  P.  C.  320. 
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Proc^wliniw  by 
the  plaintilT 
after  payment 
of  money  into 
Court. 


Genenl  intue 
by  Statute. 


Payments 
dited  in  par- 
ticulars of 
demand  need 
not  be  pleaded. 


Exception  as 
to  claims  for  a 
balance. 


Payments  not 
eridence  in  re- 
duction of  da- 
mages or  debt. 


damages/*  (or,  in  actions  of  debt,  **  that  he  nerer  was  indebted  to  the 
plaJDiiiT)  to  a  greater  amount  than  the  said  sum,  &c^  in  leqpect  of  tbe 
cause  of  action,  in  the  declaration  mentioned,**  (or  **  in  the  introductory 
part  of  this  plea  mentioned,)  and  this  he  is  ready  to  Yerify ;  where- 
fore he  prays  judgment,  if  the  phiintiff  ought  further  to  maintain  lui 
action  thereof.'* 
"2.  For  the  19th  rule  (6):  The  plaintiff,  af\er  delivery  of  a  plea  of  pajment 
of  money  into  Court,  shall  be  at  liberty  to  reply  to  the  same,  by  acceptiog 
the  sum  so  paid  into  Court  in  full  satisfaction  and  discharge  of  the  cause  of 
action  in  respect  of  which  it  has  been  paid  in ;  and  he  shall  be  at  liberty,  is 
that  case,  to  tax  his  costs  of  suit ;  and,  in  case  of  non-payment  thereof  withis 
forty-eight  hours,  to  sign  judgment  for  his  costs  of  suit  so  taxed ;  or  As 
plaintiff  may  reply  '*  that  he  sustained  damages,**  (or,  **  that  the  defendant 
was  and  is  indebted  to  him,**  as  the  case  may  be)  '*  to  a  greater  amount 
than  the  said  sum."    And,  in  the  event  of  an  issue  thereon  being  (bund  fer 
the  defendant,  the  defendant  shall  be  entitled  to  judgment  and  his  costs  of 
suit. 

3.  It  is  ordered,  that  in  every  case  in  which  a  defendant  shall  pkad  ths 
general  issue,  intending  to  give  tile  special  matter  in  evidence  by  virtue  of  si^ 
Act  of  Parliament,  he  shall  insert  in  the  margin  of  such  plea  the  words  "by 
Statute,*'  otherwise  such  plea  shall  be  taken  not  to  have  been  pleaded  by 
virtue  of  any  Act  of  Parliament ;  and  Such  memorandum  shall  be  inserted  in 
the  margin  of  the  issue,  and  of  the  Ntsi  Prius  record. 

4.  In  any  case  in  which  the  plaintiff  (in  order  to  avoid  the  ezpenoe  of  a 
plea  of  payment)  shall  have  given  credit  in  the  particulars  of  his  demud 
for  any  sum  or  sums  of  money  therein  admitted  to  have  been  paid  to  the  , 
plaintiff,  it  shall  not  be  necessary  for  the  defendant  to  plead  the  payment  of  h 
such  sum  or  sums  of  money : 

5.  But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating 
the  amount  of  his  demand,  states  that  he  seeks  to  recover  a  certain  balance 
without  giving  credit  for  any  particular  sum  or  sums. 

6.  Payment  shall  not  in  any  case  be  allowed  to  be  given  in  evidence  ia 
reduction  of  damages  or  debt ;  but  shall  be  pleaded  in  bar. 

Signed  by  the  fifteen  Judges. 


Staying  pro- 
ceedings in 
actions  on  bills 
or  notes. 


YT  is  ordered,  that  in  future,  in  any  action  against  an  acceptor  of  a  biD  of 
exchange,  or  the  maker  of  a  promissory  note,  the  defendant  shall  be  si 
liberty  to  stay  proceedings,  on  payment  of  the  debt  and  costs  in  that  action 
only. 

Signed  by  the  fifteen  Judges. 

(6)  5  B.  &  A«IoI.  vi. ;   3  Nev.  &  Man.  7 ;    10  Bing.  468 ;  4  M.  &  Scott,  13B; 
4  Tyr.  xiii. ;  2  Cr.  &  Mees.  19;  2  Dowl.  P.  C.  321. 
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Solly  v.  Richardson.  saacowt. 

AN  die  21 8t  of  November  last,  the  plaintiff  served  a  writ  of  summons  on  A  judge  hw- 

the  defendant  in  an  action  on  a  bill  of  exchange,  but  a  mistake  ^St^he 

ns  made  in  the  writ  as  to  the  second  christian  name  of  the  defendant.     On  plaintiff  might 

Uk  29th,  a  summons  was  served  on  the  part  of  the  defendant  to  set  aside  the  writ  of  luni- 


of  the  writ  for  the  irregularitv,  and  on  the  hearing  on  this  summons,   "^^  ?■  W* 

.  .JL  went  of  00SI8 : 

m  next  day,  before  a  judge  at  chambers,  he  made  an  order  that  the  plaintiff  --Held,  that 
wi^i  amend  the  writ  as  to  the  defendant's  name,  on  payment  of  costs.    The   ^^  having^ 
llowing  day  the  defendant  had  I  he  costs  taxed  on  this  order,  and  the  plaintiff  p«ared,  the 
fe  same  day  gave  him  notice  that  he  had  abandoned  the  action,  and  that  the  £ot  bound  to 
Ueodant  need  not  appear.    The  plaintiff  then  commenced  an  action  in  the  ^^"^H' 
Cbnrt  of  Exchequer,  on  the  same  bill  of  exchange.    On  the  7th  of  December,   might  abandon 
fe  defendant  obtained  a  summons  to  rescind  the  order  of  the  30th  of  iVb-  that^er^bte 
Hmber,  but  his  application  was  refused.     The  defendant,  however,  aAer  a  judgment  of 
pfing  notice  that  unless  the  costs  were  paid  he  should  proceed  to  sign   aftenranbfwas 
[rilgiiient  of  non  pros,  entered  an  appearance,  and  signed  judgment  accordingly.   >''«8^^* 
Irole  having  been  obtained  to  shew  cause  why  this  judgment  of  non  pros 
not  be  set  aside  for  irregularity  : 


£  F.  Richard*,  last  Term,  shewed  cause. — ^The  question  here  is,  whether 
it  plaintiff  was  at  liberty  to  abandon  his  writ  after  he  had  obtained  the  order 
bweod  it.  It  is  submitted  that  he  was  not,  and  that  therefore  this  judg- 
jint  of  fUM  proe  is  regular.  A  party  may  abandon  a  writ  before  any  costs 
liiie  been  incurred  on  the  other  side,  but,  in  the  present  case,  the  defendant 
lid  incurred  costs,  and  the  plaintifi)  after  obtaining  the  order  to  amend  his 
Irift  OD  payment  of  costs,  cannot  refuse  to  act  on  it. 

;  Bnii,  conird. — It  was  not  obligatory  on  the  plaintiff  to  act  on  the  order  to 
the  writ,  but  he  was  at  liberty,  as  in  other  cases  where  an  order  is 
to  do  a  thing  on  payment  of  costs,  to  decline  taking  the  benefit  of  the 
The  practice  has  always  been,  that,  before  appearance,  the  plaintiff 
liberty  to  abandon  his  writ.    There  is  no  pretence  for  saying,  that  the 
t  has  been  put  to  any  costs,  unless  the  amendment  is  in  fact  made, 
ase  of  Griffin  v.  Gray  (a),  shews  that  the  mistake  in  the  christian 
was  no  cause  for  setting  aside  the  service  of  the  writ,  and  therefore 
defendant  need  not  have  incurred  the  costs  occasioned  by  obtaining  the 
8  for  that  purpose. 

'r 

^  CoLiRiDGi,  J.,  this  Term  {June  4th),  read  the  following  judgment  of  Wii- 
Pbu,  J^  before  whom  the  case  was  argued. — This  was  a  motion  to  set  aside 
P  jl4groent  of  non  proe  for  irregularity,  under  the  following  circumstances. 
»b  pkintiff  had  sued  out  a  writ  against  the  defendant  in  a  wrong  name ; 
F*kiiupon  the  latter  took  out  a  summons,  calling  upon  the  plaintiff  to  shew 
why  the  writ  should  not  be  set  aside  for  that  defect.    Upon  the  hearing 

(a)  2  Gale,  201 ;  5  Dowl.  P.  C  331. 
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of  that  summons,  the  plaintifT  obtained  leave  to  amend  the  writ  upon  pajnnenl 
of  costs.     The  plaintiff,  however,  did  not  think  fit  to  draw  up  an  order,  hut 
declined  so  to  do,  and  in  lieu  thereof,  gave  notice  to  the  defendant,  befon  At 
held  appeared^  that  he  (the  plaintiff),  ha(J  abandoned  the  said  writ,  and  would 
not  proceed  thereon,  and  required  the  defendant  not  to  appear.    The  de» 
fendant,  however,  considering  that  what  had  been  ordered  about  the  amend* 
ment  of  the  writ,  must  be  taken  to  have  betn  actually  done,  entered  m 
appearance,  and  signed  judgment  for  want  of  a  declaration  ;  and  the  qnestiiM 
is,  whether  he  was  right  in  so  doing.     It  seems  to  me,  that  he  clearly  wm 
not.     The  order,  until  drawn  up,  amounted  to  nothing;   and  the  plaintif ' 
might  equally  forego  the  benefit  of  that,  as  of  anything  else  done  or  ordered  ^ 
in  his  favour.     The  defendant,  therefore,  could  not  compel  the  plaintifl( 
had  chosen  to  adopt  another  course,  to  proceed  upon  the  order,  nor 
entitled  to  treat  it  as  being  in  force,  and  to  consider  the  amendment  whic^i 
upon  certain  terms,  might  have  been  made,  as  made  actually.     Upon  ikm\ 
short  ground,  I  think  that  what  the  defendant  has  done  was  wrong,  and 
the  rule  for  setting  aside  the  judgment  of  non  pros,  with  costs,  must  then^l 
fore  be  made  absolute. 

Rule  absdatei 


Harrison  v.  Williams. 


If  itsue  if 
ioined  in 
Michaelmas 
TacatioD  in  a 
eountiy  <»use, 
and  no  notice 
of  trial  ici^iven, 
a  rule  for  judg- 
ment as  in 
case  of  a 
nonsuit,  movtd 
for  in  Easter 
Term,  is  too 
earlj. 


YSSUE  was  joined  in  this  cause,  which  was  a  country  cause,  on  the  Htbof 

December  last,  which  was  in  the  vacation  after  Miehaelmat  Term,    V^ 

notice  of  trial  was  given,  and,  in  Easter  Term,  a  rule  nisi  for  judgment  as  B 

case  of  a  nonsuit  was  obtained. 

E.  V,  Williams,  in  that  Term,  shewed  cause,  and  contended  that  dn; 
motion  was  made  too  early. 

R,  V,  Richards,  conlrd,  contended,  that  the  case  of  Evans  ▼.  Barnard {i 
overruling  that  of  Smith  v.  Miller  (b) ;   Robinson  v.  Taylor  (c)  ;  Wii 
y.  Edwards  {d),  and  Crowley  v.  Dean  (e),  were  authorities  to  shew 
there  was  no  difierence  between  issue  being  joined  in  a  Term,  or  in  the 
cation  afler  it ;  and  that,  consequently,  if  the  judgment  of  the  Court  io 
case  of  Apperley  v.  Morse  (/),  which  had  been  argued,  but  in  whidi 
ment  had  not  been  given,  was  in  favour  of  that  application,  it  ought  tho 
be  in  favour  of  the  present. 

Cur.  adv.  miL 


CoLBRiDGB,  J.,  this  Term  (June  4th),  read  the  following  pidgnieot 


(a)  1  Horn  &  Hurl.  4;  3  Mees.  & 
Wel8.  276. 

{b)  6  Dowl.  P.  G  154;  3  Mces.  & 
WeU.  60. 

(c)  2  Har.  &  Wol  304;  5  Dowl. 
P  C.  518. 


(d)  1  Cr.,  M.  &  Ros.  583;  3  DwJ^] 
P.  C.  183;  5  T\T.  177. 
(f)  1  Cr.  &  Jenr.  18. 
(/)  Ante,  171. 
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J^  before  whom  the  case  was  argued. — This  was  a' motion  for      Baa  Court 
lent  as  in  case  of  a  nonsuit,  made  in  the  last  {Easter)  Term,     Issue      HAmaiso.f 


in  December  last,  and  no  notice  of  trial  given  in  the  Hilary  Term  «• 

ing ;  and  the  question  is,  whether  the  motion  was  made  too  soon.  It 
tade,  1  believe,  in  consequence  of  my  having  decided,  that  where  issue 
Hiied  in  Michaelmas  Term,  the  motion  may  be  made  in  Easter  Term 
The  cases  seemed  to  me  to  be  involved  in  some  doubt,  how  far  two 
Terms  should  not  intervene  between  issue  joined  and  the  motion.  Afler 
I  deal  of  consideration  of  those  cases,  however,  and  much  enquiry  made 
I  masters  amongst  themselves,  and  the  officers  of  the  other  Courts,  I 
to  the  decision  above-mentioned,  chiefly  upon  the  authority  of  a  decision 
'  brother  LUtledale  expressly  in  point.  This  motion  was  made  soon 
in  a  case  where  a  still  shorter  interval  has  elapsed  since  the  issue  was 
.  A  distinction  between  the  cases  might,  perhaps,  be  made,  either  on 
roond  that  the  issue  joined  in  vacation  must  be  considered  as  of  the 
ig  Term,  or  that,  when  issue  is  so  joined,  the  plaintiff  ought  not  to  be 
I  so  speedily  to  give  notice  of  trial ;  but  probably,  in  matters  of  mere 
lion  and  practice,  the  best  and  safest  course  is  to  consider  what  has 
lone,  as  the  rule  for  what  ought  to  be  done  afler ;  and,  as  I  can  find  no 
n  which,  under  the  same  circumstances,  this  motion  was  successfully 
and  none  such  has  been  suggested,  I  do  not  think  I  am  warranted  in 
iling,  what,  so  far  as  I  know,  is  a  new  practice ;  and  therefore,  there 
in  this  case,  be  no  rule. 

Rule  discharged. 


Barnes  v.  The  Bank  of  England. 

[8  was  an  action  of  trover,  brought  by  Barnes,  to  recover  an  Exchequer  in  trover,  an 
btU  of  1 ,000/.     The  bill  had  been  deposited  at  the  Bank  of  England  j^r^^Jdto be 
ife  custody  by  Partridge,  who  kept  a  banking  account  there,  and  had  tried  under  the 
become  bankrupt.     In  Hilary  Term  last,  an  application  was  made  on  Ac?^^U^ea 
irt  of  the  defendants,  under  the  Interpleader  Act,  1  &  2  W,A,c.  58,  s.  1,  ^^^  pUintiff 
ke  Court  directed  three  issues  to  be  tried  in  which  Barnes  was  to  be  the  fonner  was' 
laiotiil^  and  the  assignees  of  Partridge,  the  claimants,  were  to  be  the  Jhen^p^"ued°to 
duits  (a).     The  issues  were,  first,  whether  at  the  time  the  fiat  issued  the  original 
H  Partridge  the  Exchequer  bill  was  the  property  of  Partridge  ;  secondly,  fhlThlw  for 
tev  at  that  time,  the  bill  was  in  the  true  order  and  disposition  of  Par-  which  the  ac- 
^2  and,  thirdly,  whether  the  defendants  were  assignees,  under  a  valid  brough?.-— 
puost  Partridge.     The  action  of  trover  was  stayed  until  the  trial  of  the  ^'?»  ^i***  . 

-     ,       -j*^  I       i»  r»     f      J  3-  1  .  under  the  cir» 

1^  and  the  Hank  ot  hnglana  was  directed  to  retam  possession  of  the  cumttancea,  he 

6q[uer  biU  until  the  same  time.     The  costs  of  the  Bank  of  England  in  i^^e^ftSlifgio 

atioo  of  trover,  were  directed  to  be  paid  by  the  unsuccessful  party  in  the  deUver  it  up 

.  Belbre  the  trial  of  the  issues,  the  plaintiff  abandoned  the  third,  and  on  the  Trder  of  the 

the  two  first  were  (bund  in  his  favour  {b).    An  application  was  then  S»a7\liCT«Le 

the  niuuccett- 
fol  p^rty  OB  the  issue,  must  pay  the  costs  of  an  application  to  the  Court  for  that  purpOMw 

See  the  case,  anie^  5a  {h)  See  mils  v.  Hopkins,  3  DowL 

P.  C.  346. 
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BoOGMiri.  made  by  BarnBs  to  the  Bank  of  England,  to  deliver  up  the  Excbec 

BAaNEf  ^"^  1^  ^^  refused.     A  rule  nUi  wasHast  Term  obtained  on  behalf  of 

The  Baitk  of  ^^^  ^^®  BanV  of  England  to  deliver  up  the  Exchequer  bill,  and  for  t 

•EvoLAifo.  of  England,  or  the  assignees  of  Partridge,  to  pay  all  costs. 

Maule,  on  behalf  of  the  Bank  of  England,  last  Term,  shewed  ci 
stated  that  there  was  no  objection  to^  delivering  up  the  Exchequc 
Barnes,  but  contended  that  it  was  necessary  to  have  the  order  of  t 
for  that  purpose,  and  that  the  Bank  was  therefore  justified  in  dec 
deliver  it  up,  when  application  was  made  without  the  order  of  the  C 
was  also  submitted,  that  the  Bank  was  entitled  to  the  costs  of  the 
trover,  and  of  the  present  application. 

R.  V,  Richards,  for  the  assignees  of  Partridge,  submitted,  that  t 
not  bound  to  pay  the  costs  of  this  applicatbn,  which  was  unnecessar 
for  the  improper  refusal  of  the  Bank,  aHer  the  trial  of  the  issues,  t 
up  the  Exchequer  bill  to  Barnes.     Bowen  v.  Bramidge  (c),  was  cit 

Piatt,  for  Barnes,  submitted,  that  he  was  entitled  to  be  paid  by  1 
the  costs  of  the  action  of  trover  up  to  the  time  of  the  application  to  tl 
under  the  Interpleader  Act,  as  it  was  clear  that  the  Bank  had  no  d 
that  action,  and  that,  according  to  the  terms  of  the  Interpleader  i 
assignees  of  Partridge,  who  had  been  unsuccessful  on  the  issues,  wei 
to  repay  those  costs  to  the  Bank.  It  was  also  submitted,  that  Bca 
entitled  to  the  costs  of  the  present  application,  as  there  had  been  a : 
application  to  the  Bank  for  the  Exchequer  bill. 

Cur,  adv. 

Coleridge,  J.,  in  the  vacation,  drew  up  a  minute  for  a  rule,  but 
not  having  been  drawn  up,  application  was  made  this  Term  to  am 
minute. 

Coleridge,  J.,  (Mag  25th),  gave  judgment.— In  this  case.  Barm 
the  Bank  of  England  in  trover  to  recover  an  Exchequer  bill,  of  which 
the  owner ;  a  claim  was  also  made  to  it  by  the  assignees  of  Parin 
bankrupt,  whereupon  an  application  was  made  to  the  Court  under  the 
pleader  Act  Three  issues  were  directed  to  be  tried  between  Barnes  a 
assignees  of  Partridge,  and  Barnes  recovered  a  verdict.  The  rule  da 
the  issues  had  ordered  that  the  Bank  of  England  should  in  the  me 
retain  the  Exchequer  bill.  On  the  questions  raised  on  the  issues  beii 
cided,  an  application  was  made  by  Barnes  to  the  Bank  of  England  io  c 
him  up  the  bill ;  the  Bank  of  England  declined  to  do  so,  and  I  think  that, 
the  circumstances,  they  were  justified  in  so  declining,  as  it  might  he  nea 
to  make  application  to  the  Court.  When  this  application  was  mac 
resistance  was  made  to  it  by  the  assignees  of  Partridge,  except  as 
costs  of  the  last  application.  I  drew  up  a  minute  for  a  rule,  in  wl 
decided  in  favour  of  Barnes,  except  that  I  did  not  give  him  the  costs  c 
last  application,  on  the  authority  of  the  case  of  Bowen  v.  Bramidge;  ^ 

(c)  2  DowL  P.  C.  213.  J 
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r  consideration  of  that  case,  I  think  that  I  ought  to  give  Barnes  the  costs 
i  application  also.    The  principle  of  that  case  is,  that  if  the  application  to 
>urt  might  have  been  spared,  and  there  has  not  been  an  application  to 
rty,  the  costs  ought  not  to  be  granted.     I  agree  that  if  it  appears  that 
iras  no  necessity  for  the  party  to  apply  to  the  Court,  the  costs  ought 
be  allowed,  and  unless  I  could  distinguish  this  case,  I  would  not,  of 
overrule  that  of  Bowen  v.  Bramidge,  which  was  a  decision  of  the  full 
of  Exchequer;  but  in  this  case  it  was  necessary  for  Barnes  to  make 
ition  to  the  G>urt,  as  there  might  be  so  many  points  to  be  decided 
;n  the  parties.     He  is,  consequently,  entitled  to  the  costs  of  the  appli- 
as  well  as  of  the  other  steps  that  have  been  taken. 
A  rule  was  then  drawn  up,  that,  on  payment  by  Barnes  to  the  Bank 
of  EngUtnd  their  costs  of  the  action  of  trover,  and  also  of  the  rule 
obtained  under  the  Interpleader  Act,  and  also  of  the  rule  directing 
the  issues,  and  also  of  this  application,  that  the  Bank  should  deliver 
lip  to  Barnes  the  Exchequer  bill ;  and  that  the  assignees  of  Par- 
tridge should  repay  to  Barnes  all  the  before-mentioned  costs,  and 
should  also  pay  to  Barnes  his  costs  of  the  action  of  trover,  of  the 
two  rules,  and  of  this  application,  and  also  the  costs  of  the  trial  of 
the  issues. 


298 


BAaKU 

The  Bank  of 
Englamo. 


Minster  v.  Sc(X)NE. 


executinj[  a 
writ  of  trimll 
need  not  state 
the  hour  at 
which  it  is  to 
take  place. 


NSEL  moved  to  set  aside  a  verdict  which  had  been  found  for  the  A  notice  of 
plaintiff  in  this  case  on  a  writ  of  trial,  granted  under  the  Stat.  3  &  4 
\  42,  on  the  ground  of  a  defect  in  the  notice  of  trial.  It  was  a  London 
and  the  writ  of  trial  omitted  to  state  the  hour  at  which  the  trial  was  to 
ace.  It  was  submitted,  that  a  notice  of  executing  a  writ  of  trial  ought 
tion  the  hour  as  well  as  the  day,  in  the  same  way  that  a  notice  of 
\ng  a  writ  of  inquiry  did,  as  the  sheriflfs  held  their  Courts  at  very  various 
n  diflerent  counties,  and  that*it  was  not  similar  to  a  notice  of  trial,  which 
require  the  hour  to  be  mentioned.  The  case  of  Hanslow  v.  Wtlks  (a), 
the  Court  set  aside  a  verdict  on  account  of  the  cause  having  been 
t  an  earlier  hour  than  that  mentioned  in  the  notice,  was  referred  to. 


BBIDGB,  J. — The  case  cited  is  very  different ;  there,  the  particular  hour 
ed  in  the  notice.  It  is  easy  for  a  party  to  ascertain  the  hour  at  which 
ff  will  take  writs  of  trial,  if  he  knows  the  day.  There  is  no  ground, 
re,  for  the  application,  it  might  be  inconvenient  to  make  it  necessary 
t  the  hour ;  besides,  cases  which  are  in  London  and  Middlesex,  are 
t}.e  principle  of  the  practice  as  to  notices  of  trial  at  the  assizes. 

Rule  refused. 


(a)  5  Dowl.  P.  C.  295. 
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Pail  Cnwf. 


In  an  tiction  of 
■lander,  the 
under-ftherifT, 
in  answer  to 
a  question  from 
the  jur^  on 
executmff  a 
a  writ  of  in- 
quiry, errone- 
ously snid,  that 
any  amount  of 
damaees  would 
entitle  the 
plaintiff  to  the 
costs;  where- 
upon they  frave 
If.  damages : — 
Held,  that  this 
was  not  such  a 
misdirection  as 
would  entitle 
the  plaintiff  to 
a  new  enquiry, 
or  to  have  the 
damages  in- 
creased to  40<. 


Grater  v.  CollarD. 

^T^HIS  was  an  action  by  an  attorney  for  slander ;  the  deiendaDt  suflered 
ment  by  default,  and  on  the  execution  of  the  writ  of  inquiry,  the  jar; 
they  had  consulted  together,  asked  the  under-sheriff  what  amount  of  di 
would  entitle  the  plaintiff  to  costs.  The  under-sheriff  replied,  that  oi 
thing  or  any  sum  would  entitle  him  to  the  costs ;  the  jury  then  fc 
verdict  for  one  shilling  damages.  A  rule  having  been  obtained  last 
calling  on  the  defendant  to  shew  cause  why  the  inquisition  should  not 
aside  and  a  new  inquiry  had,  or  why  the  damages  should  not  be  incre 
forty  shillings. 

F,  N.  Ragen,  this  Term,  shewed  cause. — The  ground  on  which  a  i 
quiry  is  sought  for  in  this  case  is,  that  there  has  been  a  misdirection 
part  of  the  under-sheriff,  in  saying  that  any  sum  would  carry  costs,  v 
by  the  Statute  21  Jac.  1,  c.  16,  s.  6,  if  the  damages  are  assessed  unde 
shillings,  the  plaintiff  can  only  recover  the  same  amount  of  costs 
damages  given.  It  is  inferred,  from  the  question  asked  by  the  jury,  ti 
they  been  rightly  informed,  they  would  have  found  a  verdict  for  ibrty  si 
damages.  The  costs,  however,  is  a  matter  with  which  the  jury  hi 
concern  ;  they  are  to  assess  the  damages  that  the  plaintiff  has  sustaim 
the  costs  are  merely  the  consequence  of  the  verdict.  This  is  not  a  mi 
tion  for  which  a  new  inquiry  will  be  granted ;  the  misdirection  shouli 
been  one  that  led  the  jury  to  a  wrong  verdict,  or  to  a  wrong  estin 
evidence,  not  such  a  misdirection  as  the  present,  which  regards  the  cost 
which  the  jury  have  no  jurisdiction.  The  invariable  practice  with  the 
has  been,  to  refuse  to  give  a  jury  information  as  to  the  amount  of  ds 
which  will  entitle  a  plaintiff  to  costs,  and  to  say  that  the  costs  are  th 
consequence  of  the  verdict  with  which  the  jury  has  nothing  to  do. — < 
latter  branch  of  the  rule  he  was  stopped  by  the  Court 

Jitmei,  contrd, — There  has  been  an  essential  misdirection,  for  wh 
Court  will  order  a  new  inquiry.  The  costs  are,  in  fact,  part  and  p( 
the  damages.  That  is  laid  down  to  be  so  in  Tidd^s  Practice  (a).  Ii 
lipi  V.  Bacon  (b),  it  was  held  that,  in  a  legal  sense,  costs  are  included 
word  damages.  The  form  of  a  scire  facias  on  a  judgment  also  shei 
costs  and  damages  are,  in  a  legal  sense,  the  same.  So  also,  the  inqi 
that  would  be  returned  in  this  case,  would  include  the  costs  as  well 
damages.  If,  therefore,  the  sheriff  has  misdirected  the  jury  as  to  tb 
he  has  also  misdirected  them  as  to  the  damages.  There  is  no  doubt  b 
judges  refuse,  in  general,  to  give  juries  information  respecting  the  ami 
damages  which  will  entitle  the  plaintiff  to  the  costs,  and  that  may 
better  practice ;  but  if  they  do  undertake  to  give  the  information,  the, 
give  it  correctly.  The  misdirection  here  consists,  not  in  giving  the  infon 
nor  in  refusing  to  give  it,  but  in  giving  it  erroneously.  It  is  clear  t 
plaintiff  has  suffered  an  injury  from  this  misdirection,  and  the  rule 
therefore,  be  made  absolute  for  a  new  inquiry. 


(a)  P.  945,  9th  ed. 


(6)  9  East,  298. 
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»LXRn>GB,  J. — ^There  is  no  ground  stated  for  a  new  inquiry  in  this  case,      Bail  Qmrt. 
pt  a  misdirection,  and  in  order  to  constitute  a  misdirection,  it  is  ne-        Gbater 
iTj  that  the  jury  should  have  received  some  wrong  information  on  some  *"• 

ir  which  is  directly  in  issue,  or  which  is  substantially  connected  with 
ioding  of  the  issue.  It  has  been  contended,  that  there  has  been  a  misdi- 
»  OD  two  grounds ;  6rst,  that  the  costs  being  essentially  part  of  the 
^es,  they  are  directly  within  the  issue.  If  that  be  so,  then,  whenever  a 
e  refuses  to  give  information  to  a  jury  respecting  costs,  he  withholds 
er  information  from  them,  and  consequently,  has  misdirected  them.  Now, 
jcactice  is  inveterate,  and  supported  by  the  highest  authority,  to  refuse 
t  information.  I  shall  not,  therefore,  disturb  it,  and  must  suppose  that 
( and  damages,  for  this  purpose,  are  quite  distinct  matters.  Then,  se- 
Jy,  if  not  directly  within  the  issue,  are  the  costs  so  much  a  part  of  the 
{  as  that  to  give  the  jury  wrong  information  respecting  them  constitutes 
^direction  ?  I  can  conceive  some  cases  in  which  such  wrong  information 
It  mislead  the  jury ;  but  let  us  see  whether  the  present  is  such  a  case. 
i  the  jury  asked  what  amount  of  damages  would  entitle  the  plaintiff  to 
sosts ;  they  were  then  misinformed,  and  told  that  one  farthing,  or  any 
would  entitle  him  to  the  costs.  Now,  if  their  object  was  only  to  give 
liain tiff  damages,  it  was  still  led  open  to  them  to  give  whatever  damages 
daintiff  was  justly  entitled  to,  and  therefore,  as  to  that  particular  point, 
were  not  misled ;  but,  if  their  object  was  to  give  such  an  amount  of 
^ges  as  would  secure  to  the  plaintiff  his  costs,  that  was  doing  what  they 
no  right  to  do.  Consequently,  the  wrong  information  given  does  not 
)  under  either  of  the  kinds  of  misdirection  which  I  at  first  adverted  to. 
cannot  send  down  the  cause  for  a  new  inquiry,  unless  there  was  a  clear 
irection,  the  rule  must,  therefore,  be  discharged. 

Rule  discharged  (e). 

(r)  See  Kingston  v.  Haychurchy  1  Chit.  644. 


In  re  Weston. 

UNDLESS  moved  that  Weston  might  be  brought  up  under  the  com-  ,  1.  A  notice 
pulsory  clause  of  the  Ix)rds'  Act,  32  G,  2,  c.  28,  s.  16,  17.     The  twenty  « i^y^  notice, 
*  notice  eiven  by  the  creditor,  under  section  16  of  the  Act,  to  the  prisoner,  y*'"  are  hereby 

»  .    ?  _  ,  .  ,  ,        ,  .      ,        '    .        .       required  to 

M  this  form :  "  Take  notice,  that  you  are  hereby  required   to  give  in,  give  in,  upor 

I  oath,  to  this  honourable  Ck)urt,  within  the  first  seven  days  of  next  Trt-  ^(ggi^fy 

TVrm,  a  true  account  of,  &c.,  in  order  that  your  estate  and  effects  may  be  shewt  the  cre- 

SBed  and  conveyed,  in  manner  and  for  the  purposes  declared  in  and  by  ^{^  to  bring 

Uq  Act  of  Parliament,  made,  &c."  up  a  ptiwner 

under  the  con- 
pulsorrclausce 

itf/ opposed  the  motion. — The  notice  that  has  been  given  to  the  prisoner  jf^J*^*^* 
>t  a  sufficient  notice,  as  required  by  the  Act.     The  Act  says,  notice  is  ^o      2.  If  the  no- 
ben  of  the  creditor's  '*  design  to  comper^  the  prisoner  to  give  into  G)urt  theobjeofof 

bringing  up  tlie 

priMoer  is,  that  his  estate  mav  be  assifn'ted  and  conveyed,  according  to  the  Act,  it  is  swdeBt, 

withcmt  stating  also  that  it  may  be  diyested  out  of  the  prisoner. 
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*«2p2I?*'  a'true  account  of  the  prisoner's  property.  This  notice  only  says,  *•  1 
in  ftfWisTOK.  hereby  required  to  give  in,  &c.,''  and  is  not,  therefore,  any  notice  of  1 
ditor's  intention  to  bring  up  the  prisoner  under  the  compulsory  cb 
the  Act,  which  it  is  submitted  ought  to  be  given.  Another  objection 
the  Act  requires  the  notice  to  be  given  of  the  design  to  compel  the  | 
to  give  in  the  account  of  his  property,  "  in  order  that  the  estate  anc 
of  such  prisoner  may  he  divested  out  of  him  or  her^  and  may,  by  the 
judge  or  judges,  justice  or  justices,  as  aforesaid,  be  ordered  to  be  a 
and  conveyed  in  manner  and  for  the  purposes  hereinafter  declared.*' 
notice,  therefore,  ought  to  be  in  the  form,  ''  in  order  that  your  esti 
effects  may  be  divested  out  of  you,  and  may  be  assigned  and  conveye 
and  the  omission  of  those  words  makes  it  an  invalid  notice.  The  fon 
by  Mr.  Tidd  contains  those  words,  and  that  form  has  been  a]wa}'6  us 
It  is  submitted,  that  parties  are  bound  to  adopt  it. 

CoLEHiDOE,  J. — I  have  the  greatest  possible  respect  for  whatever  M 
states  to  be  the  practice  of  the  Court,  and  also  for  the  forms  which  h« 
which  have  certainly  been  almost  considered  as  conclusive  authorit 
when  a  question  arises  on  an  Act  of  Parliament,  I  cannot  refuse  to  { 
force,  if  I  see  that  it  has  been  substantially  complied  with.  One  obje 
this  notice  to  the  prisoner  is,  that  it  omits  to  state  that  the  account 
property  is  to  be  given  in  order  that  it  may  be  divested  out  of  the  p 
But  what  is  the  object  of  the  notice  required  by  the  Act  %  It  is,  that 
soner  should  give  a  full  and  true  account  of  all  his  property.  T 
certainly  goes  on  to  say,  that  it  is  for  the  purpose  of  the  propert; 
divested  out  of  him,  and  of  being  assigned  and  conveyed  in  the 
directed  by  the  Act ;  but  this  notice  says,  ''  in  order  that  your  esti 
effects  may  be  assigned  and  conveyed,  in  manner  and  for  the  pui 
declared  by  the  Act.  That  surely  gives  abundant  notice  of  the  intei 
the  creditor,  for  if  the  property  is  to  be  assigned  over,  it  must  be  dives 
of  the  prisoner.  I  think  nothing  of  the  other  objection,  that  it  is  not  ] 
of  the  intention  of  the  creditor  to  bring  up  the  prisoner  under  tfa 
the  notice  does,  in  effect,  state  his  design  to  compel  the  prisoner  to 
the  account.     There  is  nothing,  therefore,  in  either  of  the  objections. 

The  prisoner  then  claimed  his  sixty  days. 


Marshal  v.  Adams. 


^HIS  was  an  action  brought  by  the  clerk  of  some  trustees  of  a  road 
a  local  Act,  4  6r.  4,  c.  xxvii.  which  incorporated  the  provisions 
General  Turnpike  Act,  3  G,  4,  c.  126.  The  action  was  in  covenant  on 
of  tolls,  and  was  brought  against  a  surety  of  the  lessee  who  had  jo 
the  lease.  Interlocutory  judgment  having  been  signed  for  want  of 
and  notice  of  executing  a  writ  of  inquiry  on  the  1 2th  of  May  given 


1.  Wliere 
truitees  sue 
in  the  name  of 
their  clerk, 
under  an  Act 
of  Parliament, 
it  is  unneces- 
sary to  deterihe 
the  character 
in  which  the 
clerk  auee,  in 

the  title  of  an  affidavit  in  the  cause. 

2.  An  objection  of  the  want  of  such  a  description  cannot  be  supported,  unlew  it  is  shtwtt 
cUtf  Ij  to  the  Court  in  what  way  the  plaintiiT  was  named  in  the  writ 
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(n  was  g:ranted  on  the  last  day  but  one  of  last  Ternii  to  shew  eause  on  the     BmlComri. 

jcood  day  of  this  Term,  why,  on  payment  of  costs,  the  interlocutory  judg-      mabshal 

ent  should  not  be  set  aside,  and  in  the  mean  time  all  proceeding  stayed.  «• 

be  affidavits  on  which  this  rule  was  granted  as  well  as  the  rule  itself,  were 

Lituied  simply  in  a  cause  of  Charles  Marshal  against  John  Adams,  without 

king  any  notice  of  the  plaintiff  suing  in  the  character  of  clerk  to  the  trustees 

der  sec  74  of  the  General  Act.     Notice  was  given  to  the  defendant  that 

I  rule  would  be  treated  as  a  nullity,  as  the  affidavits  were  improperly  inti- 

ied,  and  the  writ  of  inquiry  was  accordingly  executed,  final  judgment 

ned,  and  a  fi.  fa,  issued.     A  rule  nisi  was  also  obtained  this  Term  to  bel 

de  the  proceedings  subsequent  to  last  Term. 

Piatt  and  W,  Clarkson  shewed  cause  against  the  rule  obtained  last  tcrm.-« 
preliminary  objection  to  this  rule  is,  that  the  affidavits  are  not  properly  in- 
jkd,  as  they  ought  to  shew  the  character  in  which  Marshal  sues.  There 
t  several  authorities  to  shew  that  where  a  person  sues  in  a  representative 
iracter,  an  affidavit  made  in  the  cause  ought  to  shew  that  he  sues  in  that 
tracter.  In  Casley  v.  Smith  (a)  a  rule  for  setting  aside  a  proceeding  on  a 
d  bond  was  discharged  because  the  affidavit  was  intituled  "Ca^/^y,  assignee, 
L  V.  Smith^  without  saying  of  whom  the  plaintiff  was  assignee.  In  Wright 
Hunt  (6),  an  objection  that  the  plaintiff  was  not  called  assignee  at  all  was 
Id  g^ood.  Phillips  V.  Hutchinson  (c)  and  Steyner  v.  Cottrell  (^d)  are  cases 
actly  similar  to  that  of  Casley  v.  Smith, — [Coleridge y  J. — Is  there  any  case 
Here  the  plaintiff  does  not  sue  in  a  representative  character,  but  where  other 
rsoDS  sue  in  his  name  ?  The  Statute  3  G.  4,  c.  1 26,  s.  74,  enacts,  that 
e  trustees  may  sue  in  the  name  of  their  clerk ;  is  not  then  the  action  pro* 
sly  described  in  his  name?] — There  is  no  such  authority,  but  it  is  submit- 
d  that  the  present  case  is,  in  principle,  the  same  as  those  cited. 

Kslly,  eontrd. — In  three  of  the  cases  cited  the  plaintiff  sued  as  assignee  of 
bail  bond,  and  was  named  assignee  in  the  title  of  the  affidavits,  but  without 
escribing  of  whom  ;  those  cases,  therefore,  were  similar  to  the  case  where  an 
fidavit  is  intitled  *'  A.  B.  and  others,  against  C.  Z).""  The  distinction  ad- 
erted  to  by  the  G)urt  between  those  cases  and  the  present,  is  also  a  mate- 
id  distinction. — [Coleridge,  J. — Do  the  affidavits  on  either  side  shew  in  what 
xm  the  writ  of  summons  was  ?  The  right  way  to  state  the  objection  would 
le  to  say  that  the  writ  was  so  and  so,  and  that  the  affidavits  are  intituled  so 
od  so.  The  writ  may  be  in  this  same  form,  and  if  so,  then  the  affidavit  is  cor- 
net.]— There  is  nothing  to  shew  in  what  form  the  writ  was. — He  was  then 
topped  by  the  Court. 

CoLBRiDGE,  J.— My  opinion  is  against  the  validity  of  this  objection,  and  on 
two  grounds.  First,  the  party  making  such  a  technical  objection  is  bound  to 
Bake  it  appear  clearly  to  the  G)urt.  This  objection  is,  that  the  affidavits  are 
not  properly  intituled  in  the  cause  which  is  in  Court ;  now  in  order  to  make 
kt  out,  either  the  writ  of  summons  itself  should  be  shewn,  or  else  some  dis- 
tiDet  statement  as  to  the  way  in  which  the  plaintiff  sues  should  be  brought  to 

(«)  4  Dowl.  P.  C.  477.  (c)  3  Dowl.  P.  C.  20. 

(h)  1  Dowl;  P.  C.  457.  (rf)  3  Taunt  377. 
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BaHCowt, 


my  notice,  but  that  i»not  done.  Next,  supposing  that  that  did  appea 
not  sure  that  the  objection  is  a  good  one ;  the  broad  distinction  betw 
cases  cited  and  the  present  which  I  before  adverted  to,  has  not  been  an 
In  all  those  cases  the  plaintifis  sued  in  their  representative  character,  but 
the  substantial  plaintiflfs,  and  they  sued  for  their  own  benefit,  and  the 
would  have  abated  by  their  death ;  here  Marshal  is  not  the  plaintifl^  1 
the  trustees  who  are  the  plaiiitlfis,  and  if  Marshal  were  to  die,  t 
would  not  abate.  The  General  Turnpike  Act  of  3  G.  4,  c.  126,  mere 
that  the  trustees  may  sue  in  the  name  of  their  clerk,  that  is,  they  d 
themselves  in  the  name  of  their  clerk  instead  of  setting  out  all  their 
I  think,  therefore,  that  this  technical  objection  cannot  be  sustained. 

The  rule  was  then  argued  on  the  m 


Tory,  Assignee  of  the  S -leriff  v.  Stevens  and  his  two 

Kyme  and  Goring. 


'   1.  A  bail- 
bond  WIS 
ordered,  by 
agreement'  be- 
tween the  par- 
ties, to  stand  as 
a  security,  no 
action  having 
been  com- 
menced on  it; 
judgment  hav- 
ing oeen  ob- 
tained in  the 
original  action, 
the  plaintiff 
issued  a  writ 
against  the 
Mil,  and  then 
signed  judg- 
ment, without 
delivering  a 
declaration : — 
HeUL,  that  ha 
was  justified 
in  doing  so, 
under  toe  rule 
ofH  T.2W. 
4,  L29. 

2.  In  the  re- 
cord of  the  ori- 
ginal action  it 
was  stated  that 
the  plaintiff 
was  "  summon- 
ed" .— IfeW, 
no  reason  for 
setting  aside 
the  judgment 
against  the 
bail. 


YN  this  case  the  bail-bond  given  to  the  sherifl*  on  Stevens  being  arrest 
been  ordered  to  stand  as  a  security.  A  verdict  having  been  sine 
vered  against  Stevens  and  final  judgment  signed,  and  it  being  neces 
proceed  against  the  bail,  the  plaintiff  issued  a  writ  of  summons  agai 
three  defendants,  which  was  served ;  they  entered  an  appearance,  ai 
the  plaintiff,  without  delivering  a  declaration  or  doing  anything  furtl: 
mediately  signed  judgment  against  them. 

James,  on  the  part  of  Goring,  now  applied  to  the  Court  to  set  asid 
proceedings  against  the  bail. — By  the  rule  of  H.  T.  2  W.  4.  I.  29  (a 
directed  that  "  in  all  cases  where  the  bail-bond  shall  be  directed  to  stai 
security,  the  plaintiff  shall  be  at  liberty  to  sign  judgment  upon  it.''  Pi 
to  that  rule,  if  a  bail-bond  were  ordered  to  stand  as  a  security  the  ba 
entitled  to  a  rule  to  plead  and  a  demand  of  plea,  as  appears  from  the 
Evans  v.  Svrman  (fi).  The  rule  o{  H.  7!  2  W.  4,  has  now  altered  th) 
tice,  and  the  plaintiff  is  at  liberty  immediately  to  sign  judgment  on  tl 
bond.  In  this  case,  however,  the  plaintiff  has  not  chosen  to  avail  him 
that  rule,  but  has  waived  it,  and  has  proceeded  as  in  an  ordinary  ad 
issuing  process  against  the  bail.  Not  having  adopted  the  regular  coi 
these  cases,  these  proceedings  nmst  be  set  aside. — [Coleridge^  J. — ^I 
way  are  the  boil  prejudiced  by  the  plaintiff  having  adopted  this  co 
proceeding?] — It  is  not  contended  that  they  have  been  at  all  prej* 
strictly  speaking,  but  the  bail  had  expected  that  an  ordinary  actioD 
bail-bond  was  commenced,  and  had  actually  given  instructions  for  pl( 
They  have,  therefore,  been  misled,  though  perhaps  no  positive  prejud 
been  incurred.  It  cannot  be  said  that  what  has  been  done  is  mere  suipl 
the  plaintiff  has  chosen  to  adopt  a  different  course  from  that  pointed  < 
the  rule,  and  he  should  therefore  proceed  regularly  as  in  an  acticHi,  and  tl 
ceedings  must  therefore  be  set  aside  as  irregular.    Another  ground  ( 


(fl)  1  Dowl.  P.  C.  186. 


(6)  1  New  Rep.  63. 
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iccion  is,  that  on  the  record  in  the  original  action  it  is  stated  that  the  defend-      Botl  Qmru 
nt  was  •*  sninrooned  to  answer"  (c).     It  did  not,  therefore,  appear  when  the         ^^^^^ 
!cord  and  postea  was  taken  to  the  Master  to  sign  judgment  against  the  bail,  <*• 

lat  the  original  defendant  was  arrested  ;  judgment  has,  therefore,  been 
gned  against  the  bail  on  a  record  which  does  not  appear  to  be  in  a  bailable 
:tion.  The  case  of  Lycett  ▼.  Tsnant  (d)  shews  the  great  importance  of  a 
•cord  being  correct 

CoLKRiDGB,  J. — It  appears  to  me  that  there  is  no  ground  for  this  applica- 
on  on  either  of  the  points  suggested.  It  would  be  to  create  a  doubt  about 
le  practice  where  there  is  not  any,  were  I  to  grant  this  rule.  On  the  first 
nnt,  no  doubt,  if  the  fact  were  as  it  is  stated  to  be,  it  might  be  worth  while 
I  discuss  the  practice,  but  the  language  of  the  rule  oC  H.  T,  2  fV.  4,  I.  29,  is 
nambiguous,  and  the  practice  on  it  is  settled,  and  entirely  disposes  of  the 
>int.     Not  only  is  no  prejudice  to  the  bail  suggested  to  have  been  incurred 

this  case,  but  it  does  not  appear  to  me  that  any  can  be  suggested  in  any 
fficeivable  case.  The  rule  of  II,T.  2  W.  4,  was  made  to  meet  and  do  away 
ith  the  inconveniences  of  the  previous  practice,  and  in  consequence  of  that 
lie  I  hear  from  the  roaster,  that  without  waiting  for  the  judgment  in  the 
igifial  action,  the  usual  practice  now  is  for  a  party  immediately  to  sign  judg- 
ent  on  the  bail-bond ;  if  that  is  the  practice  the  objection  is  unfounded.  All 
lat  the  plaintiff*  has  done  here  is,  that  on  a  misunderstanding  of  the  rule, 
apposing  he  ought  to  bring  an  action  on  the  bail-bond,  he  has  sued  out  a  writ 
id  an  appearance  has  been  entered ;  but  what  has  been  done  is  mere  sur 
Insage,  and  prejudices  no  one.  I  should,  therefore,  be  wrong  to  put  a  mat- 
s' into  discussion  which  is  settled  practice.  As  to  the  other  point,  the  prin- 
pal  which  disposes  of  the  first  will  dispose  of  that  also.  As  regards  the 
iginal  action,  if  there  is  error  on  the  record  I  prejudice  no  one  by  not  now 
iterposing  in  the  way  required.  If  in  the  result  it  appears  that  there  is 
nor,  the  bail  also  may  have  the  advantage  of  it  by  and  bye ;  but  1  do  not 
Be  that  I  ought  now  to  set  aside  the  proceedings,  because  it  is  alleged  that 
lere  is  some  irregularity  in  the  original  record ;  I  should  defeat  tlie  very 
bject  of  the  rule  of  jfiT.  7!  2  W,  4,  if  I  were  to  do  so.  The  rule  must  there- 
ire  be  refused. 

Rule  refused. 

On  a  subsequent  day  a  rule  which  had  been  obtained  on  the  part  of  Kyme 
etee  the  above  application  was  made,  calling  on  the  plaintiff  to  shew  cause  * 
rby  the  judgment  and  execution  should  not  be  set  aside  with  costs,  came  on 
c  argnment.  It  then  further  appeared  that  Kyme  was  the  defendant's 
ttomey,  and  that  on  the  parties  appearing  before  a  judge  at  chambers  for 
be  purpose  of  justifying  bail  above,  an  order  was  made,  by  mutual  agreement. 
Iiat  one  of  the  bail  who  tiad  been  put  in,  and  who  was  about  to  render  the 
efendant,  should  be  discharged  from  responsibility  without  rendering  the  de- 
eodant,  on  condition  of  the  bail-bond  to  the  sheriff  standing  as  a  security ; 
wt  that  no  proceedings  had,  at  that  time,  been  commenced  on  the  bail-bond. 

Sr  F.  Pollock  and  Peacock  shewed  cause.— The  rule  of  //.  T.  2  W.  4,  L 

(r)  See  this  case  on  a  previous  motion,      (d)  4  Bing  N.  C.  16B. 
Win  Wol  U  Dav.  589. 
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29,  is  express  that  where  a  bail-bond  is  directed  to  stand  as  a  security^  tie 
pbintiflT  shall  be  at  libertjr  to  sign  judgment  upon  it.  The  practice  since  (k( 
rule  has  also  invariably  been  for  the  plaintiff  immediately  to  sign  judgmeD^ 
without  proceeding  as  in  a  regular  action;  if  there  was  any  doubt  oo  Uk 
point,  the  decision  of  Coleridge,  J.,  a  few  days  since  on  a  similar  spplicttios 
by  the  other  bail,  is  decisive. 


Platl  and  Bar  stow,  contrd. — Previous  to  the  rules  o(  H.  T.  2  W.  4,  the 
Court  had  no  power  to  order  judgment  to  be  signed  when  no  suit  was  pend- 
ing, but  the  practice  as  to  signing  judgment  where  the  bail-bond  had  been 
ordered  to  8 land  as  a  security,  difllered  in  the  several  Courts,  as  will  be  seeo  bjr 
reference  to  TtdcTs  Practice  (e).  The  object  of  the  rules  of  H.T.2  W.  4,  wu 
to  render  the  practice  uniform  in  all  the  Courts,  as  appears  by  their  iotrodne- 
tion.  The  29th  section  of  the  first  rule,  which  is  now  relied  on,  must  beooD* 
strued  as  mad-j  for  this  purpose.  Now  it  is  clear  from  that  consideration,  and 
also  from  those  sections  of  the  rule  which  immediately  precede  it,  that  it  wn 
intended  to  apply  to  those  cases  only  where  the  bail-bond  has  been  ibrieitel 
and  proceedings  have  been  commenced  on  it  which  have  been  set  aside  on  terai> 
In  this  case  the  bail-bond  was  not  forfeited^  nor  were  proceedings  ever  con- 
raenced  on  it.  If  the  literal  construction  of  the  rule  which  is  contended  fr 
on  the  other  side  is  to  prevail,  it  will  extend  to  a  case  where  there  has  ba§ 
no  default  on  the  part  of  the  bail,  and  where  no  action  has  ever  been  ai» 
menced. — [WilliamSf  J. — Supposing  the  plaintiff  had  followed  up  his  prooeel» 
ings  by  delivering  a  declaration,  what  defence  would  it  have  been  open  to  the 
defendants  to  make  ?] — They  may  or  may  not  have  been  able  to  plead  eon- 
peruit  ad  diem,  or  to  have  made  some  other  defence,  but  that  is  not  now  the 
question. 

Williams,  J. — ^As  this  case  has  already  been  before  my  brother  Coieridgt, 
I  shall  speak  to  him  before  I  decide  it. 

Cur.  advs  vuiL 

Coleridge,  J.,  the  next  d^y  {June  14th)  gave  judgment. — ^My  brother 
Williams  has  spoken  to  me  as  to  this  case,  in  which  a  decision  of  mine  thii 
Term  in  the  same  cause  was  referred  to.  I  have  mentioned  to  him  what  I  fail 
decided,  und  he  thinks  it  right  to  act  in  the  present  case  on  that  dectfioi* 
The  rule  must  consequently  be  discharged. 

Rule  discharged. 

(e)  P.  304,  5,  9th  ed. 


Corbet  v.  Brown  and  Patisson. 

Ar«iu«tby  a  T^IGHTMAN,  on  behalf  of  the  sheriff  of  Yorkekire,  moved  thatanJe^ 
•heriffto*di.  calling  on  the  sheriff  to  return  a  writ  of  capias,  should  be  dischiigai 

recthiiwar-  The  plaintiff's  attorney,  when  he  sent  the  writ  to  the  under  sheriff  wro*> 

ro?w  dfiiSJ'tf  the  following  letter :— "  I  will  thank  you  to  direct  the  warrant  to  «eew,  if *» 

he  is  at  home, 

and  if  not,  to  any  officer  he  thought  proper,  does  not  make  him  a  special  bailiff  so  aa  to  take 

tway  the  reaponsibility  from  the  eheriff'. 
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mBf  and  can  return  with  the  bearer  hereof;  if  be  is  not  at  home,  to  BotfCwiit. 
icer  yoa  think  proper."  Reeve  was  one  of  the  usual  sheriff's  officers, 
mrant  was  deKvered  to  him,  and  he  arrested  the  defendant  Fatieeon, 
terwards  suffered  him  to  escape.  It  was  submitted,  that  Reeve  had 
>pointed  special  bailiff  to  the  plaintiff,  and  that  therefore  the  sheriff  was 
I  from  all  responsibility,  the  defendant  not  having  been  delivered  into 
lal  custody ;  and  that  therefore  this  application  ought  to  be  granted, 
se  of  Ford  v.  Leche  (a),  was  relied  on 

BRIDGE,  J. — I  think  that  I  cannot  grant  a  rule  in  this  case,  which  is 
r  within  the  principle  of  the  decision  in  the  case  o^BaUon  v.  Meggat  (Jbi). 
ase  having  been  decided  by  myself,  I  attach  no  other  authority  to  it, 
that,  in  giving  judgment  in  the  case  of  Ford  v.  Leche y  Lord  Denman 
lis  my  dedlion,  without  dissenting  from  it ;  and  my  brother  Palteson 
o  and  agrees  with  it,  but  he  distinguishes  the  case  from  that  of  Ford 
\€.  In  that  case  the  only  persons  appointed  were  Bateman  and  Mee^ 
9  execution  of  the  writs  were  expressly  taken  out  of  the  sheriff's  hands, 
g  of  the  kind  has  been  done  in  this  case.  Here  only  the  usual  prac- 
A  been  followed,  namely,  that  the  attorney  requested  that  an  officer 
he  was  acquainted  with,  and  with  whom  he  was  in  the  habit  of  doing 
ss,  should  have  the  execution  of  the  writ  That  practice  is  a  matter  of 
ience  to  parties ;  but  this  sort  of  mere  request,  will  not  make  the  officer 
al  bailiff  to  the  party. 

Rule  refused. 

iVill,  Wol.  &  Dav.  258 ;  1  Ncv.  (b)  1  Har.  &  Wol.  659  ;  4  Dowl.  P. 

737.  C.  557. 


KiNGLAKE  and  others  v.  Pickham. 

S  action  was  brought  by  the  plaintiffs,  as  surviving  partners,  on  a  pro-  Two  counts  on 

lissory  note.     The  declaration  contained  a  count  on  the  note,  a  count  nofejOT^rSSeg- 

ney  lent,  and  a  count  on  an  account  stated,  alleging  the  promise  to  ing  the  promite 

I  the  plaintiffs  and  to  the  deceased  partner ;  and  a  second  set  of  counts,  ^d  a  ScceaMd 

g  the  promise  to  the  plaintiffs  alone,  as  surviving  partners.     A  sum-  ^^^fv*  ^the 

for  striking  out  one  of  these  sets  of  counts,  having  been  dismissed  by  plaintifTs  alone, 

e  at  chambers,  a  rule  nisi  for  the  same  purpose  was  obtained.  bwed!  ^  ^ 

xglake  shewed  cause. — Previous  to  the  passing  of  the  Statute  3  &  4 
c.  42,  S.23,  it  was  necessary  to  have  double  sets  of  counts,  lest  there 
\  be  a  variance  between  the  declaration  and  the  proof;  but  since  that 
Jd  and  the  rule  of  H,  T,  4  W,  4,  s.  6,  (a),  the  practice  in  this  respect 
irtainly  been  altered.  It  is,  however,  submitted,  that  the  question  which 
I  on  that  rule  is,  whether  there  appears  on  this  declaration  to  be  two 
ent  contracts  stated.  The  first  example  given  in  that  rule,  as  to  stating 
'tract  without  a  condition,  and  then  with  a  condition,  shews  that  that  is 

(fl)  2  Dowl.  P.  C.  314,  &c. 
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Bml  CmrL      not  to  be  allowed,  because  it  is  ooe  and  the  same  ooDtnct    So^  on  the  coo* 
KiMOLAKB      ^rary,  counts  on  a  bill  of  exchange,  and  for  the  consideialioD  of  it,  are  to  be 
«•  allowed,  because  the  debt  and  the  security  are  difierent  oootracts.    In  thii 

case,  the  promise  to  the  present  plaint  ifls,  jointly  with  the  deceased  psrtoer, 
and  the  promise  to  the  present  plain tifls  akme,  must  necessaiiij  be  distinct 
oontracts. — [Coleridge,  J.— Is  not  the  same  evidence  equally  neeeasiy  Is. 
support  both  these  sets  of  eounts  !] — That  is  not  a  proper  test  to  shew  thst 
the  contract  is  the  same.  On  the  last  set  of  counts  it  would  be  neeessaiy  to 
prove  that  the  promissory  note  was  unpaid  afler  the  death  of  the  deoesiel 
partner.  The  original  subject  matter  of  complaint  is  thepromissofynote^ 
but  ader  the  death  of  the  plaintiffs'  partner,  an  implied  contract  arises  witk 
the  plaintiffs  alone ;  they  are,  therefore,  distinct  and  separate  contracts.  Hie 
case  of  ChohnondeUy  v.  Payne  (6),  is  distinguishable  from  the  present ;  for 
that  case  was  like  the  example  given  in  the  rule,  of  statian  •  contract  without 
a  condition,  and  then  with  a  condition.  Nor  is  Jenkins  y,  Treloar(e)y  an 
authority  against  these  counts.  There  it  was  held,  that  the  two  ooonts 
were  only  two  modes  of  stating  the  consideration  for  the  same  grant ;  while 
the  examples  given  in  the  rule,  where  two  counts  are  allowed,  are  stated  to  be 
where  the  claims  arise  on  different  contracts.  That  is  the  present  case;  ani 
therefore  both  these  sets  of  counts  may  be  allowed. 

Buttt  contrd,  was  stopped  by  the  Court 

CoLERiDGB,  J. — I  am  satisfied  that  this  is  a  case  within  the  pleading  mle 
of  H,  T,y  4  W,  4.  It  is  admitted  that  the  same  evidence  will  support  both 
sets  of  counts;  and  it  is  nothing  more,  therefore,  than  a  question  whidi  hii 
arisen  either  from  the  ingenuity  of  the  pleader,  or  from  his  doubt  as  to  whit 
would  be  the  exact  effect  of  the  evidence.  The  instance  relied  on  by  Mr. 
Kinglake^  which  is  given  as  an  exception  to  the  rule  in  the  case  of  Inlle « 
exchange,  suffices  to  shew  the  meaning  of  the  rule  itself.  The  exception  if 
there  put  on  the  ground  that  the  subject  matters  of  complaint  are  distinct, 
and  are  different  contracts;  and  it  might  be  necet^sary  to  have  both  county 
as  the  bill  of  exchange  or  promissory  note  might  be  lost,  or  on  a  wrong  stanfk 
But  then  in  such  cases  there  is  a  prior  contract,  namely,  a  sale  of  goods,  andee 
there  is  a  distinct  subject  matter  of  complaint.  In  this  case,  however,  it  isiw 
pretended  that  these  sets  of  counts  are  not  both  on  the  same  note,  and  fhit 
there  is  similar  evidence  to  support  either  the  one  set  of  counts  or  the  otfc»* 
The  rule  must,  therefore,  be  made  absolute. 

Rule  absolute 

{b)  3  Hodges,  80;  3  Bing.  N  C.  708  (c)  1  Gale,  360;  1  Mew.  &  Web.  I& 


Venner  v.  Oxenham. 


It  it  no  objec-      ALFRED  S\  BOWLING  moved  to  discharge  a  defendant  out  of  custody 
^jSof*a*dV.  «n<Jer  the  Small  Debtors'  Act,  43  (?.  3.  c  123,  the  defendant  havi^r 

fendaot  under     been  in  custody  above  a  year,  for  a  debt  under  20/. 
the  Small  Deb- 
ton^  Act,  that  he  has  already  claimed  his  sij^ty  days  under  the  Lords'  Act,  which  time  as  not 
yet  expired. 
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Buit  opposed  the  discharge,  in  the  first  instance.     At  the  last  Assizes  for      Ban  Omrt. 
the  county  of  Dewan,  the  defendant  had  been  brought  up  under  the  oompul-       ViNam 
lorj  clauses  of  the  Lords'  Act,  32  G.  2,  c.  28,  and  had  claimed  his  sixty  days  ^ 

odelii^  in  his  schedule.  It  was  submitted,  that  as  he  had  claimed  the 
Koefit  of  thai  Act,  he  was  not  now  entitled  to  be  discharged  under  the 
ES  G.  8,  c  18S ;  and  that  the  case  of  Ex  parte  White  (a),  was  not  a  decision 
vfakfa  was  opposed  to  this  objection,  as  in  this  case  the  sixty  days  had  not 
ret  expired,  while  in  that  case  they  had  expired  before  the  application  was 
Hide  to  the  Court. 

CoLBRiDGB,  J.— I  think  that  that  circumstance  makes  no  difference  between 
he  two  cases. 

Rule  absolute. 
^  (o)  1  Dowl.  P.  C.  G6. 


Spencer  v.  Newton. 

nPHE  usual  side-bar  rule,  calling  on  the  marshal  to  bring  the  defendant  1.  The  nanhal 

into  Court  within  three  days,  or  to  give  a  note  in  writing  acknowledging  ^l^r^er  * 

)im  to  be  in  his  actual  custody,  or  to  shew  cause  to  the  contrary,  having  "P^fV^jfll?^ 

Men  obtained,  the  marshal  filed  affidavits  in  opposition  to  the  rule,  stating  1. 8S,  discharge 

hat  the  defendant  was  committed  to  his  custody  on  the  23d  of  January  1837,  i^J[***JS|d?** 

uk)  that  in  the  following  Easter  Term  a  declaration  was  delivered  ;  and  that  able. 

liter  Hilary  Term  last,  the  defendant  not  being  charged  in  execution,  the  eufficient  fSr 

narshal  marked  off  the  cause  in  his  book ;  and  that  the  defendant  was  not  in  the  marshal,  on 

lis  custody  when  the  side-bar  rule  was  obtained.     The  affidavits  did  not  say  Ugainst^the**^ 

the  defendant  had  been  in  actual  custody  within  the  walls,  nor  how  he  "'?*}  "de-bar 

.  .  rule  to  ac- 

to  be  in  his  custody ;  nor  did  it  negative  any  notice  having  been  given  knowledge  a 

o  the  marshal  of  any  writ  of  error,  special  order,  agreement,  or  other  special  f u^^Jfo"  ^J 

natter  under  the  rule,  H.  7!,  2  W.  4,  I.  87  (a).  purpose  of 

charging  him  in 
execution,  to 

Sir  /.  Campbell,  A.  G.,  shewed  cause. — The  object  of  the  present  rule  is  iUte  that  the 

to  charge  the  defendant  in  execution ;  and  it  is  the  usual  course,  where  the  mhuTc'^tl^y, 

ielendaot  is  in  the  custody  of  the  marshal.     The  practice  is  so  laid  down  by  without  suting 

Mr.  Tidd{6),     But  if  a  defendant  is  not  in  the  custody  of  the  marshal,  this  ceased  to  be  in 

practice  is  irregular.     In  this  case  the  defendant  was  not  in  the  marshal's  ^*3^nJS^^' 

eoitody  when  the  side-bar  rule  was  obtained,  and  could  not  legally  be  so,  as  whether  affid^ 

he  was  long  since  supersedeabie.     The  declaration  having  been  delivered  in  H^  hl^Lsw 

EoMter  Term,  1837,  the  defendant  was  supersedeabie  at  the  end  of  Hilary  i^J\®^T*^" 

Term  last,  by  the  rule  of  H  7!,  2  W.  4,  L  85  (c).     The  marshal  was  bound,  side-barTule* 

under  the  88th  section  of  the  same  rule,  to  discharge  the  defendant  of  his  own  jj withcnu^"*" 

authority,  on  the  expiration  of  a  month  after  that  Term ;  and  it  appears,  from  affidavit, 
the  affidavits,  that  he  has  done  so.  Another  answer  to  this  rule  is,  that 
whether  supersedeabie  or  not,  this  rule  cannot  be  supported  if  the  defendant 
li  oot  in  the  marshars  custody ;  and  it  is  immaterial  whether  the  defendant 
^  escaped,  or  how  he  ceased  to  be  in  custody.  The  case  of  White  r. 
^attm(d),  is  an  authority  to  shew  that  to  be  the  practice. 

(o)  I  Dowl.  P.  C.  194.  (r)  1  Duu  1.  P.  i\  194. 

(A)  Tidd.  IV.  363,  9th  ed.  (d)  I  Dowl.  P.  C.  550. 


answer 


Nbwtov. 
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BarHew,  eonird, — A  preVimiiary  point  to  be  raised  ii^  wiKtheraUi 
soppoit  of  this  rule,  may  not  now  be  read  in  answer  to  the  eMtfit 
by  the  marshal.  The  rale  being  a  side-bar  rule  was  obtained  witho 
affidavit,  it  is  therefore  submitted  that  the  affidaTits  may  be  read,  as  tk 
shew  that  the  defendant  is  not  supersedeable.  If  they  may  not^  tin  ph 
placed  in  a  worse  sitnatioa  than  he  would  hare  been  in  had  the  del 
himself  applied  to  the  C>ourt  to  be  discharged,  as  he  is  unable  to  ans^ 
affidavits.  CHi  the  principal  question,  the  case  of  Siggert  ▼.  Br€U\ 
cides  that  sections  87  and  88  of  the  rule  of  H,  7!,  2  W.  4,  only  a| 
persons  within  the  walls  of  the  prison ;  and  in  this  case  it  does  not  ap 
the  affidavits,  that  the  defendant  was  within  the  walls.  They  ought 
negative  any  writ  of  error  or  special  matter,  as  mentioned  in  the  87th 
of  the  rule.  The  affidavits,  therefor^  do  not  make  out  thai  the  defendt 
entitled  to  be  discharged.  But  if  he  was,  the  marshal  IhiIjiid  power  i 
of  his  own  authority.  In  the  case  of  Robinton  v.  CrewmiMi^f),  it  jh 
that  the  marshal  was  not  bound  to  discharge  a  defendant  of  his  own  au 
It  may,  therefore,  be  inferred,  that  he  had  no  power  to  discharge  him 
also  said  that  the  defendant  was  not  in  custody  when  the  side-bar  r 
obtained,  and  that  that  is  sufficient  to  discharge  the  rule.  But  it  ougl 
shewn  that  he  has  ceased  to  be  in  custody  either  by  a  legal  discharge, 
that  he  has  escaped.  In  this  case  the  marshal  is  probably  endeavou 
avoid  the  difficulty  in  which  he  was  placed  in  the  case  of  White  v 
tont  and  to  avoid  acknowledging  that  the  defendant  baa  escaped  out 
custody. 


Ck>LBRn)GB,  J.-— Some  difficulty  has  been  introduced  into  this  case, 
particular  form  of  the  side-bar  rule,  and  I  should  have  rather  ezp 
ought  not  to  contain  that  clause,  calling  on  the  marshal  to  shew  eaun 
it ;  but,  however,  I  do  not  like  to  introduce  a  new  practice,  and  to  » 
in  any  case,  the  party  moving  for  a  rule  is  to  read  affidavits  in  suppoi 
original  motion,  after  cause  is  shewn  against  the  rule.  I,  therefore^ 
deciding  the  case  without  deciding  that  point.  Now,  as  this  case  is 
bar  rule,  the  marshal  should  shew  one  of  two  things,  either  that  the  del 
being  once  legally  in  his  custody,  he  is  now  legally  out  of  his  custodjf 
he  cannot  do  that,  he  should  shew  in  what  way  he  has  ceased  to  be 
custody.  If  the  practice  is,  that  the  affidavits  in  support  of  the  rule 
not  to  be  read,  of  which  there  seems  some  doubt,  the  marshal  ought  t 
a  complete  answer  in  every  respect ;  and  it  is  not  sufficient  that  he 
shew  merely  a  prima  facie  case.  I  do  not,  however,  decide  this  case 
ground,  but  I  decide  it  on  another  ground.  If  this  defendant  is  legi 
of  custody,  it  is  on  the  marshal's  authority  alone,  and  without  the  au 
of  the  Court  Now,  if  the  rules  of  H.  T.,  2  W.  4,  are  examined,  it  ^ 
seen  that  the  marshal  has  not  power  of  his  own  act  to  discharge  a  pen 
of  custody,  if  he  is  supersedeable.  The  85th  section  of  the  rule  shew 
delays  will  entitle  the  defendant  to  be  discharged.  The  86th  directs  t 
marshal  shall  present  to  the  judges  a  list  of  such  prisoners  as  are  supc 
able.    The  87th  directs,  that  if  for  any  special  matter  any  person  n  i 


(e)  5  B.  &  AdoL  455. 
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tilled  toa  tnpersedeas,  the  plaintiff  shall  give  notice  thereof  to  the  marshal,  Bait  Omrt. 
and  the  iMvriial  shall  present  to  the  judges  a  list  of  the  persons  to  whom  such  spenccu 
qiedil  matter  shall  relate.     The  judges  then  will  have  a  list  uf  fhe  prisuners  »• 

vbo  are  sopersedeable  by  lapse  of  time,  and  also  a  list  of  those,  who.  by  rea- 
BOD  of  any  special  matter,  are  not  supersedeable.  The  88th  section  then 
directs  that  all  prisoners  in  custody  of  the  marshal  for  one  month  after  they 
ue  supersedeable,  shall  be  forthwith  discharged.  It  seems  to  me,  that  the 
nesoing  of  that  rule  is,  that  when  the  list  is  presented  to  the  judges,  they 
nay  make  an  order  for  the  discharge  of  such  prisoners  as  are  supersedeable ; 
ud  if  that  is  not  done,  that  the  prisoners  themselves  may  move  the  Court 
or  their  dbcharge ;  but  that  the  marshal  himself  has  no  right  to  mark  off  a 
mse  in  his  list,  and  to  let  the  defendant  out  of  custody.  The  marshal,  there- 
ore,  has  not  made  out  that  there  has  been  a  legal  discharge  of  this  defendant. 
t  is  not  enough  Iflr  him  to  say  that  the  defendant  is  not  in  his  custody ;  he 
ihoold  go  on,  andlliew  how  he  ceased  to  be  in  his  custody.  The  opposition 
0  this  side«bar  role,  therefore,  is  not  successfully  made,  and  it  must  be  made 

ibsdute. 

Rule  absolute. 


Ex  parte  Turner. 

'pHE  applicant,  Mrs.  Turner^  in  Michaelmas  Terntf  1835,  obtained  a  man-  i.  a  private 

damns,  commanding  the  Nottinqham  Waterworks  Gunman  v  to  summon  Act  gave  com- 

**  ."^  .        »       •      .  }>ons.»ti'»n  t'»tlie 

I  jury,  to  assess  the  damages  occasioned  to  her  water-mill  by  a  weir,  erected  owners  of  Uud 

by  the  company  below  her  premises,  whereby  the  water  was  dammed  back  !Ja7er  olnmany 

aathe  mill  (a).     A  jury  were  accordingly  summoned,  and  500/.  was  assessed  laid  iheir 

li  compensation  to  Mrs.  71/mer,   for  the  damage  done.     Afterwards  a  nile  gave  t'hom  the 

M' for  a  mandamvi  was  obtained,  calling  on  the  company  to  nay  the  500/.  fos'aof  assess- 

j^.  -   ,     -  1      ,         ,  ing  the  com- 

wtach  had  been  assessed  as  damages,  and  also  the  sum  of  241/.  Is.  Sd.  fur  pcnsation  by  a 

JiecosU  of  the  jury,  witnesses,  &c.     In  Ili/arf/  Term,  IS37,  that  rule  was  i'^'j\,;n^t*c?au8^ 

■rie  absolute  as  to  the  500/.  compensation,  but  was  discharged  as  to  the  compensation 

sosts;  the  Court  thinking,  that  if  Mrs.  Turner  was  entitled  to  them  at  all,  other  pewone 

lie  had  a  remedy  by  distress,  under  a  justice's  warrant  (A).    An  application  su<»taining  da- 

■is  subsequently  made  to  two  justices  to  issue  a  warrant  of  distress,  under  works  of  the 

Ifce  18th  section  of  the  Company's  Act  of  incorporation,  7  &  8  G.  4,  c.  Ixxxii,  ^otZlTwaS'** 

nidi  was  refused.     Afterwards  a  nile  nisi  (or  a  mandamus  to  the  justices  to  said  as  to 

■We  a  warrant  of  distress  was  obtained.  cident  to  th"e 

jury : — Held, 

M.  D.  ^i7/ shewed  cause.— The  only  clause  of  the  Company's  Act  under  JJlfohJa"^ 

vaich  it  can  be  contended  that  Mrs.  Turner  can,  by  any  j)ossibility,  be  entitled  compenaation 

to  these  costs,  is  the  18th,  for  that  is  the  clause  jjiving  parties  a  right  to  their  JuJy.^undeJthe 

<«its.  But  that  section  only  gives  the  right  to  costs  in  cases  where  a  verdict  latter  clause 

■sheen  given  for  damages  snsUiined  '*  by  any  pcTson  or  persons  aforesaid  ;"  to  those  cosu. 

™is,  to  the  owners  and  occupiers  of  lands,  mentioned  in  the  1  Ith  section.  ^  ^-  'f  «*'»'»nct 

'  '  demands  are 

made  for  payment  of  two  sumx  of  money,  both  of  which  are  refused,  and  on  an  application  for 
a  maniamus  to  compel  the  payment  of  them,  the  Court  grants  the  application  as  to  one,  but 

refuses  it  as  to  the  other,  on  the  ground  that  the  party  is  not  entitled  to  it ;  the  Court  will  never- 
tbeleMtllow  the  applicant  his  costs,  under  the  1  W.  4,  c.  21,  s.  6. 

(«)  See  the  case.  The  King  v.  The  (b)  See  the  case,  Wil.,  Wol.  &  Dav. 
fywif*«»  Old  fFaterwwks  Company,  166 ;  1  Nev.  &  Per.  480;  6  Ad.  &  El. 
a»eT.&lian.498.  355. 
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€11  vUdi  the  works  of  the  oomptti j  mre  bad.  Mis.  ThfiiN  i|^  1 
penntjoii  did  not  arise  under  thtt  section,  bat  under  a  sabscqwot  c 
20th»  the  iDJoiy  done  to  her  not  having  arisen  from  any  thinp  done 
land,  bat  being  a  consequential  injoiy,  from  something  done  on  oth 
Now,  the  20th  section  mentions  nothing  as  to  the  costs  of  a  jarf,  i 
where  compensation  is  givec  by  that  section.  The  c^nion  of  the  C 
this  point,  on  the  last  application  for  a  mandamm*,  appears  to  hare  ben 
adTerse  to  the  right  of  Mrs.  Ttcra^  to  recover  these  costs,  thoogh  tk 
was  not  decided.  As  the  right  to  these  costs  is  merely  the  creature 
Act  of  P^iament,  unless  there  is  an  express  enactment  giring  the  i 
cannot  be  held  to  exist  at  all. 


Sir  19^  IF.  FoUeti  and  Btmrme,  eoiUra. — It  must  have  been  the  ii 
of  the  legislature  to  give  parties  a  complete  indemnity  fof  damage  dot 
by  the  company ;  the  Court  will  therefi>re  construe  thb  JUt  (avoumb 
ards  the  applicant,  Mrs.  Tlimer.  The  question  turns  chiefly  on  tl 
stmctioa  of  the  word  **  aforesaid,**  in  the  18th  section,  which  has  been 
referred  to.  A  liberal  construction  of  that  word  will  extend  it  to  a 
where  compensation  is  given  by  the  Act,  for  injuries  done  by  the  woii 
Company.  It  may  also  refer  directly  to  the  2(hh  section,  as  it  is  not  una 
the  legislature  to  pass  a  later  clause  previous  to  one  which  stands  ei 
position.  Mrs.  Tamer^s  claim  to  compensation  may  also  be  consid 
coming  within  the  11th  section ;  but  if  not,  the  20th  was  cleariy  inte 
embody  all  the  provisions  as  to  the  recovery  of  compensation  gives 
previous  sections ;  and  as  a  part  of  them,  it  is  submitted,  that  it  was  ii 
to  embody  the  right  to  the  costs  incident  to  the  jury.  If  this  constn 
not  to  prevail,  it  will  be  a  great  hardship  on  Mrs.  Tlimer,  as  a  great 
the  amount  given  her  as  compensation  for  the  damage  done,  will  be  a 
in  costs. 

CoLBRiDGB,  J. — I  think  that  these  Acts  are  to  be  considered  as  a 
bargain,  and  that  if  there  is  any  thing  ambiguous  in  their  constructk 
to  be  taken  rather  against  the  Company,  who  are  the  undertakers  of  tb< 
But,  at  the  same  time,  I  must  not  give  an  effect  to  the  Act  which  is 
expressly  given,  nor  is  within  the  meaning  of  the  words  of  the  clause 
the  Act  is  unfair  in  its  provisions,  it  is  not  my  fault  Two  points  ha 
made  in  this  case ;  first,  whether  this  was  a  case  within  the  1  Ith  sectio 
Act ;  if  it  is  within,  it  being  clear  that  Mrs.  Turner  is  entitled  to  thes 
as  the  18th  section,  giving  these  costs,  is  expressly  referred  to.  Now,  t 
section  enacts,  '*  that  the  owners  and  occupiers  of  lands,  springs,  Ac  f 
in,  or  upon,  over  or  under  which  the  works  hereby  authorized  were, 
intended  to  be  made  or  laid,  might  receive  satisfaction  for  the  value  • 
land,  &c.,  and  for  the  damages  to  be  sustained  in  making  and  complel 
said  works."  It  cannot  be  said  that  l^lrs.  Turner  was  the  owner  or  occ 
any  land  "  through,  in,  or  upon,  over  or  under"  which  the  works  we 
and  this  case  therefore  is  not  within  that  section.  The  second  questior 
whether  the  20th  section,  under  which  Mrs.  Turner  is  clearly  enti 
oompensatkm,  as  has  already  been  decided  by  the  Court,  also  entitle 
costs.  Now,  the  words  of  that  section  are,  that  *'  if  at  any  time  or  tioM 
after  any  person  or  persons  shall  sustain  any  damage  in  his,  her,  or  thei 
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teneneDtSy  hefeditamenis,  or  property,  by  reason  of  the  execution  of  any  of  Bail  Court, 
tkt  powers  gireo  by  this  Act,  and  for  which  a  compensation  is  not  herein-  ^^  p^^^ 
before  provided«  then,  and  in  every  such  case,  such  damages  shall  from  time  TuaNEa. 
to  time  be  settled  and  ascertained,  or  assessed  by  a  jury,  and  the  sum  or  sums 
if  mbney  to  be  paid  for  the  same  shall  be  recovered,  levied,  and  applied,  in 
nich  and  the  same  manner  as  is  herein  directed  with  respect  to  such  damages 
IS  is  herdnbefore  provided  for/'  Now,  the  word  "  damages"  must  mean  the 
imount  assessed  by  the  jury,  and  it  has  nothing  to  do  with  the  costs  mcident 
io  the  jury ;  within  the  words,  therefore,  of  that  section  there  is  no  provision 
IS  to  the  costs ;  and,  consequently,  if  that  section  stood  alone,  it  would  be  a 
cue  which  has  been  omitted,  as  the  right  to  compensation  for  the  costs  in- 
curred is  the  mere  creature  of  the  Act.  But  then  it  is  said  that  the  20th 
lection  incorporates  the  preceding  section  giving  the  costs.  In  express  terms 
it  certainly  does  nut  do  so,  being  in  words  confined  to  damages  only.  Let  us 
DOW  look  at  the  18th  section,  and  see  if  it  can  be  incorporated  into  a  clause 
Mlowing  after.  It  enacts,  that  "  in  every  case  where  a  verdict  shall  be  given 
by  any  such  jury  for  more  money  than  shall  have  been  previously  offered  for 
or  OD  behalf  of  the  said  company  of  proprietors,  as  a  recompence  or  satisfac- 
Ikn  for  any  such  lands,  &c.  or  for  any  damages  that  may  have  been  sustained 
llj  any  person  or  persons  aforesaid,  all  the  costs  and  charges  incurred  in  sum- 
Booing,  impanelling,  and  returning  such  jury,  taking  such  inquisition,  and 
die  attendance  of  witnesses,  and  recording  the  verdict  or  judgment  thereon, 
diall  be  borne  by  the  said  company."  That  can  then  only  have  reference  to 
tile  nth  section.  It  is  argued  that  the  word  **  aforesaid,"  may  apply  to  a 
mbsequent  part  of  the  Act,  as  a  subsequent  clause  is  often  passed  by  the 
legislature  before  one  which  stands  prior  to  it,  but  of  that  I  can  take  no 
Botioe.  I  can  only  construe  the  Act  as  if  it  were  one  undivided  clause,  and 
then,  how  can  I  construe  the  word  "  afuresaid  "  to  refer  to  that  which  occurs 
•fter,  and  where  that  which  does  occur  after,  does  not  refer  back  to  the  pre- 
ceding part.  This  case  is,  therefore,  one  which  has  been  omitted  by  the 
kgiilatnre ;  and  I  have  no  doubt  on  the  point.  But  if  I  had  any  doubt,  how 
could  I  direct  this  mandamu9  to  issue,  and  so  make  the  justices  subject  them- 
idfes  to  an  action  ?  If  I  were  to  do  so,  I  should  o0end  against  a  well 
cMdished  role  of  the  Court. 

Rule  discharged. 

M,  D,  HiU  then  shewed  cause  against  two  rules  obtained  by  Mrs.  Turner, 
the  Statute  I  F^  4,  c.  21,  s.  6,  for  the  costs  of  the  two  mcmdamus; 
lid  contended  that  neither  was  a  case  in  which  costs  ought  to  be  granted, 
ii  HI  each  instance,  it  was  a  matter  of  doubt  whether  the  mandamus  ought  to 
W  been  granted ;  and  that  on  the  last  occasion  the  G}urt  had  refused  the 
lA  as  to  part  of  what  was  demanded. 

Sir  W.  W.  FoUett  and  Bourne,  contrd,  contended  that  the  applications  for 
«e  two  fmrndamui  having  been  successful,  Mrs.  Turner  was  entitled  to  the 
^^;  and  that  it  would  be  a  great  hardship  if  they  were  not  granted,  as  the 
^^leiiae  would  otherwise  swallow  up  all  the  amount  given  as  compensation. 

v<HJKtiDOB,  J. — I  do  not  understand  the  argument,  that  because  a  party  is 
'^'^c^ful  in  an  application  for  a  mandamue,  he  is  therefore  to  be  entitled  to 
^«oits,  as  the  Statute  1  ^  4,  c.  21,  s.  6,  expressly  leaves  it  to  the  disere- 

y2 
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Baa  Covrt.      Hon  of  the  Court     In  this  case,  as  to  the  first  application  for  a  mandamu^  I 
Ex  parte       ^^^^  "^  doubt  but  that  Mrs.  Turner  ought  to  be  allowed  her  costs.    As  to 

TuRNXB.  the  second  application,  I  have  a  difficulty  in  allowing  the  costs,  as  the  demand 
was  made  not  merely  for  the  500/.,  to  which  Mrs.  Turner  was  entitled,  but 
also  for  the  costs,  which  the  company  were  not  bound  to  pay ;  and  I  thiiik 
that  where  a  party  makes  a  joint  demand  for  two  things,  to  one  of  which  only 
he  is  entitled,  that  a  refusal  is  perfectly  justifiable. — It  was  then  suggested 
that  it  appeared  on  the  affidavits,  that  the  demand  for  the  500/.  and  for  tbe 
costs,  were  separate  and  distinct  demands. 

Cur.  ado,  vuli. 

Coleridge,  J.,  afterwards  (June  7th)  gave  judgment. — This  was  a  case  u 
to  the  costs  of  two  several  applications  to  the  Court  for  a  mandamus.    Ai  to 
the  costs  of  the  first  mandamus,  I  had  no  doubt  but  that  Mrs.  Turner  ought  tobe 
allowed  them.   As  to  the  second,  I  doubted  on  this  ground  ;  there  had  been  m 
application  for  a  mandamus  which  had  been  granted,  and  in  obedience  to 
which  a  jury  had  been  summoned,  and  they  had  assessed  Mrs.  Thmer^s  oon* 
pensation  at  500/.    The  Company  had  then  been  applied  to  to  pay  that  500L 
and  also  the  costs  incident  to  the  jury,  but  the  Company  had  refused  bolk 
An  application  was  then  made  to  the  Court  for  another  mandamus,  to  ooa* 
pel  the  Company  to  pay.    This  was  refused  as  to  the  costs,  on  the  groooi 
that,  whether  or  no  Mrs.  Thrner  was  entitled  to  the  costs,  a  mandamss 
could  not  be  granted,  as  she  had  another  remedy  for  them ;  but  it  was  dete^- 
mined  that  the  application  was  well  founded  as  to  the  sum  awarded  bj  til] 
jury  for  compensation.     An  application  was  then  made  in  this  Court  fortj 
mandamus  to  two  justices,  to  issue  a  warrant  of  distress  for  these  costs;  tut' 
on  that  application  the  question  arose  as  to  Mrs.  Tltmer's  right  to  these  coil^J 
and  I  thought  that  she  had  no  such  right.    That  was  the  state  of  things  wte; 
the  last  rules  for  the  costs  of  the  two  first  applications  to  the  Court  vcni 
argued.     Now,  the  second  application  for  a  mandamus  was  well  fonndhl 
as  to  part,  though  not  as  to  the  other  part ;  and  the  question  is,  wbethv 
Mrs.  Turner  ought  to  be  allowed  the  costs  of  that  mandamus  under  tlMi| 
circumstances.     I   thought  that   as   there  was  one  entire  demand  naii 
on  the  Company,  which  the  Company  were  not  bound  to  grant,  the  Mji 
was  with  Mrs.  Turner  in  making  too  large  a  demand,  and  that  therefore  iMl 
ought  not  to  have  the  costs.     But  it  was  stated  that  the  applicatioo  to  ttl 
Company  was  not  a  joint  demand,  but  was  several,  and  that  the  Coiiiptfi|| 
might  have  refused  to  pay  the  costs  incident  to  the  finding  of  the  jiuy»  Wjj 
might  have  ofiered  to  pay  the  500/.  which  had  been  assessed  by  way  of  cfllj 
pensation ;  and  that  if  they  had  done  so,  the  mandamus  need  not  have  bslj 
applied  for.     On  looking  into  the  affidavits,  it  seems  to  me  that  it  is  so;  tlHl 
were  distinct  and  separate  demands,  and  it  therefore  became  the  duty  of  Ai 
Company  to  ofier  to  pay  the  500/.,  but  not  the  costs.     The  Company,  tlMi^ 
fore,  were  in  fault,  and  Mrs.  Turner  is  consequently  entitled  to  the  coiliiii 
the  second  mandamus  also  (a). 

Rule  aooordiQg4^* 

(a)  See  the  case  of  Kendrick  v.  Davis,  Will.,  Wol.  &  Dar.  587* 


TRINITY  TERM,  1838.  SOU 


Marriott  v.  Chapman.  Baacourt 

npHIS  defendant  was  arrested  for  the  sum  of  160/.     On  the  trial  a  verdict      l*.  1^»>  «ffi- 

was  taken  for  the  plaintiff,  subject  to  a  reference  to  arbitration  of  the  opposition  to  « 

cause  and  all  matters  in  difference  between  the  parties,  and  the  costs  of  the  ''"*®j»*^»  ^^^^ 

,      *  the  deponent  8 

cause  were  to  abide  the  event.     Power  was  given  to  the  arbitrator  to  exa-  addition,  the 

mine  the  parties  themselves,  and  also  for  some  books  to  be  produced ;  but  iJt^tl^eTule 

DO  other  matters  were  gone  into  before  the  arbitrator,  except  the  matters  in  *o  allow  it  to 
the  cause,  neither  of  the  parties  were  examined  nor  were  the  books  produced.      2.  A  verdict 

The  arbitrator  awarded  to  the  plaintiff  30/.  only.     A  rule  having  been  ^«»tal'en>n* 

r,  ®  cause,  subject 

obtained  to  shew  cause  why  the  defendant  should  not  have  his  costs  under  to  a  reference 

the  43  6.  3,  c.  46,  s.  3,  for  having  been  arrested  without  any  reasonable  or  ^f  the*cause° 

prubable  cause :  ^^  <^li  matters 

in  difference, 

Humfrey  in  support  of  the  rule,  objected  to  an  affidavit  being  used  which  given  to  the 

kd  been  filed  in  opposition  to  the  rule,  as  it  contained  no  addition  of  the  ^'^'^'•^o' *<> 

,  *^     ,  examine  the 

deponent,  the  plaintiff  in  the  cause.     It  was  intituled  in  the  cause,  and  com-  parties;  no 

neoced ;  "  A  rule  nin  having  been  obtained  in  this  suit,  John  Marriott,  the  JJibini«ed*to 

•hove  named  plaintiff  in  this  action,  maketh  oath  and  saith,  &c."  (a).  ^  ^^®  arbitrator 

except  tne 
matters  in  the 

Coleridge,  J. — If  this  is  an  objection  I  shall  enlarge  the  rule  for  the  pur-  pajtSs^wer?* 

po«  of  enabling  the  plaintiff  to  amend  the  affidavit,  it  being  an  affidavit  in  not  examined : 

opposition  to  a  rule  iit><. — ^The  objection  was  then  given  up.  ^e  defendant 

was  not  pre- 

Adams,  Serjt.,  and  Miller  then  shewed  cause. — Although  the  cases  of  having  his 

Keene  v.  Deeble  {h)  and  Thompson  v.  Atkinson  (c)  are  not  exactly  like  the  Jhe^'tat°*^'^G 

present,  yet  the  judgments  given  in  those  cases  shew  that  in  this  case  the  3,  c.  46. 

defendant  is  not  entitled  to  his  costs.     This  cause,  and  all  matters  in  differ-  tion  for°thaT*** 

coee  were  referred,  and  the  costs  were  directed  to  abide  the  event,  and  power  purpose,  the 

vas  given  to  the  arbitrator  to  examine  the  parties  themselves,  besides  the  shew  the  want 

liooks  which  were  allowed  to  be  produced:  it  cannot  then  be  said  that  the  of  reasonable 

'■  and  probable 

■  Klf>  was  a  sum  recovered  within  the  meaning  of  the  Statute.    Another  ground  cause,  and  the 

:  Jar  discharging  this  rule  is,  that  very  little  appears  on  the  affidavits  in  sup-  tweenthe***" 

I  fort  of  the  rule,  except  the  difference  between  the  sum  for  which  the  defend-  amount  for 

^:tiit  was  arrested  and  the  amount  ultimately  awarded.     Now  the  cases  of  fendant  was 

t  A#nrooc^  V.  Tayler  {d)  and  Spooner  v.  Banks  {e)  shew  that  it  is  necessary  arrested  and 

^fbd  the  defendant  should  give  greater  proof  of  the  want  of  reasonable  and  awarded,  is  not 

ivobable  cause  for  the  arrest  than  the  mere  difference  between  these  two  »lone  sufficient. 
in  order  to  entitle  him  to  recover  his  costs  under  the  Statute.     The 

t    («)  See  the  rule  H.  T.  2  /F.  4, 1.  5,         (b)  3  B.  &  Cress.  491 ;    5  Dow.  & 

t;-  lUowl.  P.  C.  184 ;  and  the  cases  of  Bof-      Rvl.  383. 

'^hmr.  Lister,  Will.  Wol.  &  Dav.  216;         '(c)  6  B.  &  Cress.  193;   9  Dow.  & 

Amans  r.  Fenn,  Id.  2\7 ;  Jackson  v.      Ryl.  347.     See  also  Holder  v.  Raith, 

Jwtt  2  Dowl.  P.  C.  469 ;  Lawsm  v.       1  Har.  &  Wol.  8 ;  2  Ad.  &  El.  445 ;   4 

%€,  2  Dowl.  P.  C.  40 ;  1  Cr.  &  Mees,     Nev.  &  Man.  466. 

*1 ;  3Tyr.  489 ;  Sharpe  v.  Johnson,  1  {d)  6  Bing.  280  ;  3  M.  &  Payne,  641. 

^'     4  Dowl.  P.  C.  324;  2         (e)  7  Bing.  772;  5  M.  &  Pavne, 701 ; 


j»i ;  o  1  jr. « 

£«4et,  298;  4  Dowi:  P.  C.  324;  2         (e)  7  Biog.772; 

«bif .  N.  R.  246 ;  2  Scott,  407 ;  and      1  Dowl.  P.  C.  232. 

ftrm  v.  Jon^s,  1  Har.  &  Wol.  654 ;  4 

^L  P.  CX  610. 
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Baa  Court.      last  of  those  cases  is  a  very  strong  decision  to  that  effiict — ^He  then  oontaided 

Harriott      ^^^>  ^^^^  ^^  ^^^  ^^^^  o^  the  <^^e  &8  ^^  forth  on  the  affidavits,  the  rale 
f.  ought  to  be  discharged. 

Humfrey,  contra, — On  the  first  point  the  case  of  Jones  v.  Jihu  (/)  ii 
exactly  in  point,  to  shew,  that  although  other  matters  in  the  cause  have  Ueei 
referred  to  the  arbitrator,  yet  that  there  not  having  been  any  other  matter 
submitted  to  the  arbitration,  or  any  medium  of  proof  resorted  to  which  vm 
not  available  at  nisi  prius,  the  sum  awarded  may  be  considered  as  reoovend 
within  the  meaning  of  the  Statute.  On  the  second  point  the  case  of  TWift 
V.  Osborn  {g)  shews  that  the  Court  will  not  re-try  the  facts  of  a  case  oi 
motions  like  the  present,  but  will  take  them  to  be  as  found  by  the  jury.  Itii 
submitted  that  the  disparity  between  the  amount  awarded,  which  is  to  be  oooo- 
dered  as  the  verdict  of  the  jury,  and  the  amount  for  which  the  defendant  VM 
arrested,  alone  constitutes  a  primd  facie  case  of  want  of  reasonable  and  po^ 
bable  cause  for  the  arrest,  which  requires  an  answer  on  the  part  of  theplaiotiC 
—He  then  contended  on  the  affidavits,  that  the  rule  ought  to  be  made  absolnlik 

CoLBRiDGE,  J. — I  am  of  opinion  that  this  rule  must  be  made  absolotiL 
Three  grounds  of  opposition  to  the  rule  are  taken,  the  last  of  which,  on  tk 
facts  of  the  case,  is  the  most  important ;  on  the  two  first  I  have  no  doubt 
As  to  the  first,  the  cause  and  all  matters  in  difference  were  referredl^  a  venliel 
was  taken,  it  was  agreed  that  the  parties  themselves  might  be  ezamined,  sal 
that  some  books  might  be  produced ;  now,  it  is  said  that  this  is  not  a  OM 
within  the  Statute.    It  appears  that  the  parties  were  not  examined  before  tki 
arbitrator,  nor  were  the  books  produced,  nor  were  any  other  matters  exeepl 
the  matters  in  the  cause  submitted  to  the  arbitrator.     That  was  the  state  of 
the  facts ;  now  let  us  see  whether  the  Statute  will  operate.     No  case  has  beei 
cited  which  is  directly  in  point,  shewing  that  it  does  not  operate;  the  caseirf 
Keene  v.  Deeble  and  Thompson  v.  Atkinson  are  not  directly  in  point,  and 
not  indeed  relied  on  as  being  so,  but  only  certain  dicta  in  these  cases 
relied  on.     Now,  on  the  other  hand,  Mr.  Humfrey  cited  the  case  ofJomss  V. 
JehUf  which  was  a  decision  of  my  own,  and  1  therefore  do  not  attach  aay 
weight  to  that  decision,  except  that  I  see  no  reason  to  differ  from  the  opinioa 
which  I  then  pronounced.     There  being  no  express  decision  on  the  point,  it 
is  necessary  to  look  to  the  terms  of  the  Statute  itself;  now  that  enacts  that 
''  in  all  actions,  &o.,  wherein  the  defendant  or  defendants  shall  be  arrested  aod 
held  to  special  bail,  and  wherein  the  plaintiff  or  plaintiffs  shall  not  recover  the 
amount  of  the  sum  for  which  the  defendant  or  defendants  in  such  actioa 
shall  have  been  so  arrested  and  held  to  special  bail,  such  defendant  or  defend-      J 
ants  shall  be  entitled  to  costs  of  suit,"  with  a  provision  which  follows  whidi 
is  immaterial  on  the  present  point.     Now  the  principle  of  the  cases  oo  tb 
subject  is,  that  where  no  verdict  has  been  taken,  the  amount  awarded  is  not 
recovered  at  all.     Has  this  amount  then  been  recovered  ? — Clearly  it  ]iai> 
Has  it  been  the  less  recovered  because  power  was  given  to  refer  other  nal* 
ters,  and  to  examine  the  parties  and  to  produce  the  books,  neither  of  whidi 

(f)  2  Har.  &  Wol.  119;  5  Dowl.      Wol.  27^n.    See  tiuo  Pakg  r.  Berhff 
P.  C.  130.  1  Har.  &  WoL  20a 

(g)  4  Dowl.  P.  C.  107 ;   1  Har.  & 
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afenluany  has  been  done  ?'-It  is  purely  a  sum  recovered.  It  cannot  be  said 
that  merely  l>ecau8e  the  parties  have  agreed  to  allow  other  things  to  be  done 
before  the  arbitrator,  which  could  not  be  done  at  Nisi  Prius,  that  it  is  not  a 
ca^e  within  the  Statute.  Then,  secondly,  it  is  said  that  there  is  no  ground 
faud  for  this  rule,  except  in  the  difference  between  the  sum  for  which  the 
defendant  w^  arrested  and  the  sum  recovered,  and  it  is  said  that  the  onus  of 
proving  the  want  of  reasonable  and  probable  cause  for  the  arrest  lies  on  the 
defendant,  and  that  it  has  been  determined  that  the  difference  between  those 
nuns  alone,  is  not  proof  of  want  of  reasonable  or  probable  cause,  and  the  cases 
of  Sherwood  v.  Tayler  and  Spooner  v.  Danke  were  cited  ;  I  agree  with  both 
of  those  cases,  but  this  case  is  consistent  with  those  decisions.  First,  as  to 
the  principle  of  those  cases  ;  it  is  there  laid  down  that  it  is  for  the  defendant 
to  shew  the  want  of  reasonable  or  probable  cause,  and  I  agree  that  in  many 
cues  the  mere  difference  between  the  sum  for  which  the  defendant  was 
arrested  and  the  sum  recovered  may  not  affect  the  decision  on  this  rule.  On 
tlie  other  hand,  the  difference  between  those  sums  may  be  everything,  as 
where  the  sum  for  which  the  defendant  is  arrested  is  20/.  and  the  sum  reco- 
vered is  only  19/.  On  the  other  hand  again,  let  us  look  at  the  case  of  Spooner 
T.  Danks,  the  difference  there,  though  very  great,  was  entirely  immaterial. 
That  case  turned  on  the  question  of  whether  the  plaintiff  had  a  right  to  con- 
sider the  defendant  as  a  feme  sole.  Now  look  at  the  case  of  Sherwood  v. 
Tayier;  the  difference  there  was  between  327/.  and  250/.  Chief  Justice 
fmdal  there  says ;  "  the  construction  which  has  been  put  upon  the  Statute 
11,  that  the  defendant  is  only  entitled  to  the  costs,  if  the  plaintiff  holds  him  to 
bul  for  a  sum  materially  larger"  [that  must  depend  on  the  circumstances  of 
the  case]  "  than  that  which  is  found  to  be  due ;  and  the  labouring  oar  is 
thrown  on  the  defendant  to  shew  that  so  much  was  not  due ;"  that  is,  the 
proof  of  want  of  reasonable  and  probable  cause  for  the  arrest,  lies  on  the 
Ueodant.  The  defendant,  therefore,  must  shew  that  the  plaintiff  had  not 
leasooable  and  probable  cause  to  think  that  he  could  prove  the  amount  for 
which  be  arrested  the  defendant  (A). — The  learned  judge  then  made  some 
ohipnrations  on  the  facts  of  the  case,  and  decided  that  sufficient  appeared  on 
the  affidavits  to  make  the  rule  absolute. 

Rule  absolute. 


811 

Baa  Court. 
Marriott 

V. 

Chapman. 


(I)  See  Robinson  v.  Whitehead^  Will.  Wol.  &  Dar.  67 ;  6  Dowl.  P.  C.  292. 


In  re  Smith  and  Blake. 

These  parties  agreed  to  refer  to  arbitration  certain  matters  which  were  in      1.  WJieretwo 

dispute  between  them.     The  submission  was  made  by  deed  on  the  20tli    mission  to 
^AprU,  1837,  and  two  parts  were  executed.     The  award  was  directed  to  be    reference  were 

%   .  .  ,        executed,  on 

•Me  by  a  certain  day,  but  power  was  given  to  the  arbitrator  to  enlarge  the   one  of  which 
^    The  arbitrator  made  several  enlargements  of  the  time  which  he  in-   traior  indln-sed 

the  enlarge- 
ments of  the  time  for  making  the  award,  the  Court  compelled  the  party  in  whoae  posBeaaimi 
it  was  to  make  it  a  rule  of  Court. 

2.  The  enlargements  of  the  time  for  making  an  award  are  to  be  considered  u  part  of  the 
tubmiaaioii. 
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Bail  r^Hft.  dorsed  on  the  back  of  that  part  of  the  submission  which  was  in  the  [Wtgettioii  * 
In  re  SMITH  ^^  Blo/ie.  The  award  was  made  on  the  10th  of  April,  1838,  and  wa»  entirely 
aud  Blake  jn  favour  of  Blake.  On  the  sth  of  May,  application  was  made  on  the  ptrtof 
Smith  for  that  part  of  the  submission  which  was  in  possession  of  Blahf  for 
the  purpose  of  making  the  enlargements  of  the  time  for  making  the  twtid 
part  of  the  rule  of  Court  together  with  the  submission,  but  the  application  wti 
refused.  On  the  1 0th  of  Mai/,  which  was  the  last  day  of  Easier  T«nR,t 
rule  was  obtained  calling  on  Blake  to  shew  cause  why  be  should  not  make  the 
deed  of  submission  a  rule  of  Court. 

/.  Addieon  this  Term  shewed  cause. — This  rule  is  quite  unnecessary,  ^y 
the  Statute  9  &  10  W.  3,  c.  Id,  s.  1,  it  is  intended  that  the  submission  to 
arbitration  should  be  made  a  rule  of  Court  immediately  after  it  is  executed. 
The  enlargements  of  the  time  for  making  the  award  could  not,  of  course,  be   1 
made  at  that  time,  and  it  is  unnecessary  that  they  should  be  made  at  all    j 
Smith  cannut  want  them  for  the  purpose  of  enforcing  the  award,  as  it  is  en-   * 
tirely  in  favour  of  Blake  ;  nor  is  it  necessary  they  should  be  made  part  of    ^ 
the  rule  of  Court  for  the  purpose  of  setting  aside  the  award. — [Colerid^,  J. 
— Are  not  the  enlargements  to  be  considered  as  part  of  the  original  submit- 
sion?] — It  is  submitted  that  they  are  not;  they  only  give  the  arbitrator 
power  to  make  the  award. — [Coleridge,  J. — Suppose  the  parties  themsdvee 
had  enlarged  the  time  by  mutual  agreement,  would  it  not  then  be  necessaiy 
to  make  the  enlargements  part  of  the  rule  ?] — Not  if  there  were  a  power  coh 
tained  in  the  submission  for  the  parties  to  make  such  enlargements ;  if,  how- 
ever, there  were  no  such  power,  it  might  be  otherwise. — [Coleridge^  J. — If  the 
enlargements  are  not  made  part  of  the  rule,  what  power  can  the  Court  bafe 
over  the  award,  which  will  not,  in  that  case,  appear  to  be  made  under  the  sub- 
mission, not  being  within  the  time  mentioned  ?] — The  enlargements  may  he 
brought  before  the  Court  on  affidavit ;  they  also  generally  appear  mi  the  6oe 
of  the  award.     There  is,  therefore,  no  necessity  for  making  these  enliige*  ^ 
ments  part  of  the  rule  of  Court,  and  consequently  Smith  may  make  his  om  ^ 
submission  a  rule  of  Court,  and  this  rule  must  be  discharged.  j 

R.  V.  Richards,  contrd. — It  is  necessary  that  these  enlargements  sbouli  j 
be  made  part  of  the  rule  of  Court,  for  the  purpose  of  enabling  Smith  to  sel  ! 
aside  the  award,  which  it  is  his  intention  to  do  (a).  The  invariable  prKtiet 
is  to  make  the  enlargements  part  of  the  rule  at  the  same  time  with  the  tn^ 
mission,  and  a  motion  cannot  be  made  to  set  aside  the  award  until  they  at 
made  a  rule  of  Court.  This  is  a  question  which  turns  wholly  on  the  pradiee 
of  the  Court,  and  not  at  all  on  the  provisions  of  the  Statute  9  &  10  ^.  8,  c.  flu 
As  to  the  recital  in  the  award,  they  are  of  no  force,  unless  it  first  appears  to 
the  Court  that  there  is  some  authority  for  making  the  award  at  all. — ^He  vas 
then  stopped  by  the  Court. 

Coleridge,  J. — I  think  that  Smith  is  entitled  to  have  this  rule  madetbe^* 
lute.     The  practice  has  always  been  to  make  the  submission  to  arbitratiei 

(a)  As  to  the  time  for  moving  to  set  C.  98 ;  and  Reynolds  v.  Asknt,  W3I 
aside  the  award,  see  this  case  pott — and  Wol.  &  Dav.  366;  5  Dowl.  P.  C  6S^ 
Jn  re  Perring  &  Kymety  3  Dowl.  P. 
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and  the  enlargement  of  the  lime  for  making  the  award,  a  rule  of  Court  by  one      SaU  Coiurt. 
moikoL    No  instance  is  known  to  the  contrary,  and  that  practice  is  founded     j„  „  smith 
00  a  good  principal.     The  parties  had  agreed  to  make  the  submission  a  rule      *"d  Blake. 
of  Court,  and  also  had  agreed  that  the  arbitrator  should  have  power  to  en- 
kjge  the  time  for  making  his  award ;  the  third  fact  is,  that  he  hcts  enlarged 
the  time  accordingly.    If,  instead,  the  parties  had  themselves  agreed  to  enlarge 
the  time,  the  case  of  Evans  v.  Thompson  (b)  shews  that  that  enlargement 
^oald  be  considered  as  part  of  the  original  submission  to  arbitration.     Now 
is  there  any  difierence  in  principle,  whether  the  enlargement  is  made  by  the 
parties  or  by  the  arbitrator?  In  fact,  it  is  equally  in  either  case  part  of  the 
original  submission.     The  case  then  becomes  the  common  case,  where  one 
party  holds  a  deed  as  trustee  for  the  other  (c).     The  rule  must  therefore  be 
■nde  absolute ;  the  party  applying  paying  the  expenceof  making  the  submis- 
OD  a  rule  of  Court. 

Rule  absolute  accordingly. 
(4)  5  East,  189.  (c)  Sec  the  next  case. 


The  Mayor,  &c.,  of  Arundel  v.  Holmes. 

QNthe  14th  of  /u/y,  1835,  a  lease  was  granted  by  the  old  corporation  of  A  jury  haring 

Arundel  to  the  defendant,  reserving  a  certain  annual  rent.     Two  parts  rent  wferved 

•f  the  deed  were  executed,  one  of  which  was  kept  by  each  party.     The  town  ^^  »  lease  by 

flNiDcil,  elected  under  the  Municipal  Reform  Act,  5  &  6  ^.  4,  c.  76,  thinking  wat^luBireiy 

that  this  lease  was  collusively  made,  for  an  inadequate  consideration,  caused  ff"?2f^'  ^ 

tile  value  of  the  land  to  be  inquired  into  by  a  jury,  under  the  97th  section  of  value  wu 

the  Act     The  jury  found  that  the  rent  was  collusively  reserved,  and  that  Sg^to'^iheSSr 

tbc  real  annual  value  was  greater  than  the  reserved  rent,  and  the  defendant  *  «  6  W.  4^  c 

taving,  therefore,  the  option  either  to  abandon  the  lease  or  pay  the  increased  tenaut  elected 

lent,  elected  to  pay  the  increased  rent,  and  made  the  indorsement  according  ^^  p*y  the  in- 

b  the  Ondicg  of  the  jury  on  the  back  of  his  part  of  the  original  lease,  as  and  indorsed 

nqiiiTed  by  the  same  section  of  the  Act.     An  action  having  been  brought  the  jury "n^is 

igUDst  the  defendant  for  the  increased  rent,  an  application  was  made  to  him  P^*.  of  *}>« 

fcracopy  of  the  indorsement  on  his  part  of  the  lease,  for  the  purpose  of  an  action  hav* 

coablin?  the  plaintiffs  to  draw  their  declaration,  but  it  was  refused.     A  rule  »ngheencom- 

^  r  »  menced  againft 

vts  then  obtained,  calling  on  the  defendant  to  shew  cause  why  he  should  not  him  for  the 

pwdnce  the  lease  and  indorsement,  and  allow  a  copy  of  the  indorsement  to  Jhe'court'com- 

ke  taken.  pelled  him  to 

I>roduce  the 
ease  and  in- 

Sir  W.  W.  FoUett  shewed  cause. — This  is  not  a  case  where  it  is  to  be  con-  dorscment  for 

•^ered  that  one  party  holds  a  document  as  a  sort  of  trustee  for  the  other,  oftheplaintifli, 

«ri  the  Court  will  not,  therefore,  compel  the  defendant  to  produce  this  deed.  i*e?e  m^p^ 

^  corporation  have  one  part  of  the  original  lease,  and  they  must  also  have  session  of 

^  their  possession  the  inquisition  of  the  jury  ;  it  cannot,  therefore,  be  neces-  ^he  original 

•My  that  this  indorsement  should  be  produced  for  the  purpose  of  enabling  !«»•«»  »■  ^•l^ 

Ik     1  •     .^         1  1    •     1     •  ,^1.  1  ,    ,  J  as  of  the  in- 

''i^  pnmtiffs  to  draw  their  declaration.     If  this  were  a  case  where  a  party  held  quiaition. 

^  only  part  of  a  document,  then  the  rule  might  be  granted ;  but  this  Court 
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has  no  power  to  compel  this  defendant  to  fumtih  evidence  against  hi 
This  is  an  unprecedented  and  unnecessary  application,  and  the  G>ur 
consequently,  discharge  the  rule. 

Sir  /.  Campbell,  A.  G.,  and  Channel,  contrd,  were  stopped  by  the  C 

CoLBRiDtiB,  J. — I  think  that  this  is  a  case  within  the  general  rule,  i 
is  sworn  that  the  plaintiffs  want  this  indorsement  for  the  purpose  of  dr 
the  declaration.  The  Act  directs,  that  the  additional  consideration  is 
indorsed  on  the  original  deed,  and  if  the  defendant  takes  upon  himi 
indorse  it,  it  must  be  taken  that  he  puts  it  there  for  the  benefit  of  both  p 
The  rule  must,  therefore,  be  made  absolute. 

Rule  absolute 

(a)  See  the  previous  case. 


A  rule  tun  for 
a  new  trwl, 
obtained  by  a 
new  attorney 
without  an 
order  to  change 
the  attorney,  is 
irregular,  and 
will  be  dis- 
charged, 
thoueh  a  mo- 
tion for  that 
purpose  is  not 
msae  until  two 
Terms  have 
tlapaed. 


Doe,  dem.  Bloomer  and  others  v.  Bransom. 

A  FTER  the  rule  in  this  cause,  which  was  discussed  last  Term,  wi 

posed  uf  (a),  a  rule  niei  was  obtained  on  the  5th  of  May,  calling 

defendant  to  shew  cause  why  the  rule  for  the  new  trial  should  not  I 

charged,  on  the  ground  of  it  having  been  moved  for  by  a  new  attorney,  n 

any  order  having  been  obtained  to  change  the  attorney. 

Whitehuret,  this  Term,  shewed  cause. — The  ground  of  objection  isai 
of  irregularity  merely,  as  was  decided  by  Williams,  J.,  on  the  rule  i 
last  Term ;  and,  being  a  matter  of  irregularity,  it  is  impossible  after  i 
lapse  of  time  to  make  it  a  ground  for  discharging  the  rule  for  a  nev 
which  was  obtained  as  long  ago  as  the  6th  of  November, — [Coleridgi 
May  it  not  be  a  question,  whether  the  objection  is  not  made  too  suoo,  a 
as  too  late?]— Perhaps  it  may,  as  the  objection  may  be  made  on  sb 
cause  against  the  rule  for  a  new  trial. — [Coleridge,  J. — It  cannot,  the 
said,  that  there  has  been  laches  on  the  part  of  the  lessors  of  the  plaint! 
this  objection  has  the  effect  of  hastening  on  the  proceedings.] — If  it  is 
treated  as  a  mere  irregularity,  application  ought  to  have  been  made  1 
Court  in  the  first  instance.  The  rule  for  a  new  trial  was  regularly  obti 
it  was  moved  for  by  the  counsel  in  the  cause,  which,  it  is  submitted,  b 
entitled  to  do  of  his  own  authority,  and  therefore,  it  was  immaterial  wl 
he  was  instnicted  by  the  attorney  on  the  record  or  by  any  other  att( 
At  any  rate,  the  Court  will  not  make  this  rule  absolute,  without  again  [ 
the  defendant  an  opportunity  to  move  for  a  rule  for  a  new  trial. 

Uumfrey,  eontrd,  was  not  called  on  b^  the  Court 

CoLBRiDOS,  J. — I  think  that  this  rule  must  be  made  absolute.    It 


(a)  See  ant^,  p.  193L 
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o  the  defendant,  but  I  think  it  is  far  better  that  parties  should  Baa  Qfmrk 
zi\y  to  observe  the  rules  as  to  changing  the  attorney  on  the  record,  jj^^  ^j^^^ 
K)8sible  to  say  what  may  be  the  consequences  if  the  rules  are  not  Bloomer 
I  think,  however,  that  under  the  circumstances,  there  must  be  a  Bransom. 
^edings  for  four  days,  so  as  to  enable  the  defendant  again  to  move 
)r  a  rule  for  a  new  trial. 

Rule  absolute  accordingly. 


Blythe  V.  Chadwick. 

se  was  tried  under  a  writ  of  trial,  on  the  28th  of  March  last,  and      1.  An  wpli- 
lict  was  given  for  the  plaintiff  for  a  sum  wder  40s.    The  first  ^te^the  ^ 
ter  Term,  on  which  the  Courts  sat  for  business,  was  the  18th  of  P'•"***J^°^^• 
the  23d  the  plaintiff  signed  final  judgment,  at  1 1  o'clock  in  the  Middkiex 
d  on  the  same  day  a  rule  was  obtained  by  the  defendant,  calling  ^^J^?^^ 
tiff  to  shew  cause  why  the  defendant  should  not  have  leave  to  mast  be  made 
jiestion  to  deprive  the  plaintiff  of  his  costs,  under  the  Middlesex  ^'^iR'J'too 
quests'  Act,  23  G.  2,  c  33.    It  did  not  appear  on  the  affidavits  ^,^i^']J*^t 
rule  was  granted  before  or  after  final  judgment  was  signed,  nor  judgment  hu 
costs  were  taxed.    The  affidavit  on  which  the  rule  was  obtained,   °®5'*  **^  w^ 

and  completed, 

the  defendant  lived  in  the  county  of  Middieiex,  and  ''  was  liable  by  uzinff  coeti. 
d  or  summoned^'  to  the  county  Court.  ptrtioi^cir- 

cumttaocea,  it 

"iatson,  this  Term,  shewed  cause. — ^The  first  objection  to  this  rule  laTe  i^r  final 
absolute  is,  that  it  does  not  sufficiently  appear  that  the  defendant  |ji^*jf^  *^ 
>  be  summoned  to  the  county  Court.     The  affidavit  stated,  that  costo  are  taxed, 
e  to  be  warned  or  summoned ;  that  may  mean,  that  he  was  liable  yitln  au^rt 
d  as  a  juror,  not  summoned  as  a  defendant.    The  case  of  C^iirtn  of  such  an  ap- 
I,  shews  that  it  ought  to  be  stated  distinctly  that  he  was  liable  to  uig^that  the 
ed  (6).    A  second  objection  is,  that  final  judgment  has  been  «  *°^vi^*^ 
it  is,  therefore,  too  late  to  make  this  application.     Watcbom  v.  be  toam<d  or 
hews  that  it  is  for  that  reason  too  late ;  Hippesley  v.  Layng  {d)  Jh"(S^n*ty*^ 
me  effect.     That  case  also  shews  that  the  application  must  be  Court,"  ia  raf-. 
>tly,  even  before  final  judgment  is  signed.    Here  there  has  been 
'  on  the  part  of  the  defendant,  as  he  might  have  applied  to  the 
le  18th  of  Aprilf  but  did  not  do  so  until  the  23d. 

ie«,  eontrd,  was  stopped  by  the  Court  on  the  first  objection.— -On 
objection,  the  case  of  Baddley  v.  Oliver  {e)  shews,  that  where  a 
)as  not  had  an  opportunity  of  applying  earlier  to  the  Court,  this 
may  be  made  after  final  judgment.    In  the  present  case,  the  cause 

rl.  P.  C.  492;  S.  P.  FomkU         (d)  4  B.  &  Cress.  8^3;  7  Dow  & 

id  587.  Ryl.  265. 

ruu  V.  Langridgey  2  Har.         (e)  1  Dowl.  P.  C.598;  ICr.&Mees. 

219 ;  3  Tyr.  145. 
k  Selw.  348. 


Chadwick. 
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Bail  comi      having  been  tried  in  vacation,  the  defendant  could  not  apply  to  the  Comt 
^][^^        before  the  commencement  of  the  following  Term,  and  it  is  submitted,  that  the 
V.  delay  from  the  1 8th  to  the  23d,  is  not  sufficient  to  preclude  the  defendast 

from  having  his  remedy  as  to  costs.  Bond  v.  Bailey  {/)  is  another  case^ 
shewing  that  this  application  may  be  made  after  final  judgment  has  been 
signed,  if  there  has  been  no  opportunity  to  make  it  sooner.  Godsmi  r. 
Lhyd  (g)t  is  another  case  to  the  same  effect.  That  case  also  decides  that 
the  final  judgment  must  be  completed  by  taxing  the  costs^  before  the  de- 
fendant can  be  deprived  of  his  right  to  make  this  application.  In  the  pref«Qt 
case,  it  does  not  appear  that  the  costs  were  taxed,  and  it  is  most  probable 
that  they  were  not. 

Coleridge,  J. — I  have  no  difficulty  as  to  the  first  objection.    Admitting 

that  it  must  be  stated  that  the  defendant  is  liable  to  be  summoned  to  the 

G)unty  Court,  it  is  here  stated  that  he  is  liable  to  be  "  warned  or  summoned "  = 

and  I  think  that  the  term  '*  warned,'*  is  not  more  apj^licable  to  a  wilDesi 

in  a  cause,  than  to  one  of  the  parties  ;  but  that  the  terms  '*  warned  **  and  : 

*'  summoned''  mean  the  same  thing.     As  to  the  second  objection,  I  shall  take  ! 

time  to  consider  my  judgment. 

Cur.  adv.  mdL 

Coleridge,  J.,  afterwards  (June  13th),  gave  judgment. — This  was  a 
to  shew  cause  why  the  defendant  should  not  have  leave  to  enter  a  si 
under  the  Middlesex  Court  of  Requests'  Act,  for  the  purpose  of  depriving! 
plaintiifof  his  costs.    Two  objections  were  made  to  the  rule  being  granted; 

1  decided  on  the  argument,  and  it  is  unnecessary  further  to  refer  to  it. 
other  objection  was  that  the  application  was  too  late,  as  final  judgment 
been  signed,  and  in  support  of  that  objection,  Mr.  Watson  referred  to  the 
of  Hippesley  v.  Layng.  On  the  other  hand,  Mr.  Jones  contended  that 
application  was  not  too  late,  as  the  costs  were  not  yet  taxed,  and  that 
true  sense  of  final  judgment  being  signed,  was,  that  the  costs  should  be  taie^j 
and  the  master's  allocatur  obtained,  afler  which  the  final  judgment  was  cmpf\ 
pleted  (A).  Several  cases  were  cited,  and  there  are  also  others  which  I  kM/ 
referred  to,  and  it  appears  to  me  that  three  principles  are  to  be  extracted  &«■' 
them  :  first,  that  the  application  must  be  made  promptly  to  the  Court;  Ihi, 
case  of  Hippesley  v.  Layng  lays  down  that  principle ;  there,  BayUy,  J.,  flty%' 
not  that  every  person  applying  before  final  judgment  is  in  time  in  his  appfc* 
cation,  but  that  an  application  after  final  judgment  is  too  late.  The  i^pp^Blh 
tion,  therefore,  must  be  made  promptly,  as  in  every  other  case  where  a  fMiMJ 
seeks  to  have  the  benefit  of  an  Act  of  Parliament.  The  second  prindpliflj 
that  the  application  is  too  late  af\er  final  judgment  has  been  signed,  andUl 
been  completed  by  taxing  the  costs  before  the  master.  That  was  decided))^ 
Lord  Abinger,  C.  B.,  in  the  case  of  Godson  v.  Lloyd.  The  third  tiiinii|l| 
is,  that  before  the  completion  of  the  final  judgment  in  that  sense,  the  apffe» 
cation  may  or  may  not  be  granted,  according  to  the  circumstances  of  dn 
particular  case.  There  are  several  cases  where  a  cause  has  been  tried  beta 
a  sheriff  under  a  judge^s  order,  in  vacation,  and  final  judgment  has  been  sigoeli 
yet  it  has  been  held,  that  if  the  defendant  has  made  his  application  ptm^<<| 

(/)  1  Gale,  162 ;  SDowl.  P.  C.  808 ;         (f)  4  Dowl.  P.  C.  157 ;  1  Gale,  911 

2  rV,  M.  &  Ros.  246.  (A)  See  Bu^wv.Bulkdeg^  Biof .91 
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following  Temii  it  is  not  too  late.  On  these  three  principles  then, 
se  must  be  decided.  This  cause  was  tried  in  vacation ;  the  Term 
need  for  business  on  the  18th  of  April,  before  which  time  the  applica- 
»uld  not  be  made ;  on  the  23d  this  application  was  made,  and  the 
[ay  judgment  was  signed,  and  though  it  is  not  expressly  said  whether 
its  were  taxed,  yet,  1  must  take  it  that  they  were  not.  This  rule  was 
id  the  yery  same  day.  I  think  that,  under  the  circumstances,  the 
ition  was  not  made  too  late;  there  was  no  great  lapse  of  time  from  the 
>  the  23d,  and,  on  the  other  side,  the  plaintifT  might  have  proceeded 

and  as  be  has  not  done  so,  I  think  that  the  application  was  not  too 
it  was  in  good  time.     The  rule  must,  therefore,  be  made  absolute,  but 

t  COStd. 

Rule  absolute,  without  costs. 


Bail  Cowrl, 
Blythe 

V. 

Cbadwick, 


Gray  v.  Soanes. 


S  was  a  rule  nisi  to  enter  a  suggestion  to  deprive  the  plaintiff  of  The  Qraveiend 

X)8tg,  a  verdict    having  been   recovered  under  6/.      The   defendant  queiu*  Act," 

it  Swanscomb,  in  the  county  of  Kent,  which  was  within  one  of  the  47  G.  3,  sesa. 

^ds  mentioned   in  the   Statute  47  G,  3,  sess.  2,  c.  xl.,  establishing  not  ffive juris- 

rt  for  the  recovery  of  small  debts  (a).     The  action  was  brouglit  for  diction  over 

•^  ^   '  ®  debts  rot  aris- 

ing within  the  hundreds  therein  mentioned. 


Thif  Act  was  entitled,  "  An  Act 
B  more  easy  and  speedy  recovery 
all  Debts,  within  the  town  of 
tendy  and  the  hundreds  of  Tol- 
9ugk,  Darfardy  Wilmington^  and 
«,  m  the  county  of  Kent.*^ 
!  following  sections  were  those 
id  to  in  argument : 

1.  Whereas  the  town  of  Graves- 
ompriRingthe  parivhes  of  Graves- 
nd  Milton)  is  much  connected 
le  and  business  with  the  several 
parishes  or  places  in  the  hundreds 
Uingtr&ugh,  Darfard,  and  Wil- 
m,  and  Axtane,  in  the  county  of 
'  and  the  inhabitants  and  trade  of 
id  town,  and  of  the  said  parishes 
daces  respectivelr,  have  of  late 
very  much  increased,  and  many 
IS  resort  to  the  said  town  from 
)arts  of  the  United  Kingdom,  and 
foreign  countries ;  and  whereas 
ercbants,  tradesmen,  and  inhahit- 
»f  the  said  town  and  parishes  and 

respectively,  are,  for  the  purpose 
overine  small  debts  under  the  re- 
re  jurisdictions  to  which  by  the 
on  law  they  must  at  present  re- 
obliged  to  be  at  an  exnence  some- 

br  exceeding,  and  in  all  cases 


highly  disproportioned  to  the  value  of 
the  sum  in  contest;  and  whereas  it 
would  greatly  tend  to  the  improvement 
and  encouragement  of  trade,  and  to  the 
necessary  support  and  protection  of 
useful  credit  in  the  said  town,  and  in 
the  several  parishes  and  places  within 
the  said  several  hundreds,  were  sufficient 
powers  vested  in  commissioners  to  hear 
and  determine  plaints  concerning  such 
debts  in  a  summary  way ;  but  as  the 
same  cannot  be  effected  without  the  aid 
and  authority  of  Parliament,  May  it 
therefore  please  your  Majesty  that  it 
may  he  enacted ;  and  be  it  enacted,  &c. 
[certain  persons  named],  sliall  be,  and 
they  9re  hereby  appointed  commis- 
sioners for  the  recovery  of  small  debts 
within  the  said  town  of  Gravesendy  and 
in  the  several  hundreds  of  Tolting- 
troughy  Darford,  and  fnimingtony  and 
Axtane,  in  the  county  of  Kent;  and 
the  said  commissioners  and  their  suc- 
cessors are  hereby  constituted  a  Court 
of  justice,  by  the  name  of  "  The  Court 
of  Requests  for  the  town  of  Gravesendy 
and  the  several  hundreds  of  ToUing- 
trovghy  Darford y  and  Wilmington,  and 
Ajctancy  in  the  county  of  Kent  T  and 
the  said  commissioners  shall  and  they 


818 


TERM  REPORTS  m  thb  QUEENS 


the  ram  of  5^  12c.  hj  a  liTery  stable  keeper,  lor  the  utanftig  of  a  hor 
liTerj  in  the  BlaekfriarM-roady  and  for  mooej  lent,  and  it  was  sworn,  oi 
affidaTits  in  opposition  to  the  rule,  that  the  whole  cause  of  action  arose  ii 


are  herebj  empowered  and  required  to 
meet  and  to  hold  the  said  Court  on  the 
first  Fridajf  in  tiitrr  Diunth  {Christmas 
dojfy  fast  dart,  and  thanksgiring  dajs 
by  proclamation  onlj  excepted,  and 
then  on  the  following  daj),  within  the 
said  town  of  Gratresend,  in  some  con- 
venient place  there,  to  be  appointed  bj 
the  major  part  of  tke  said  commissioners 
for  that  purpose  at  an  j  of  their  meetings 
to  be  holden  br  rirtue  of  this  Act :  and 
the  said  commissioners  shall,  and  they 
are  hereby  empowered  and  required  to 
bold  the  said  Court  on  the  third  Friday 
in  every  month  (Christmas-day^  fast 
days,  and  thanksgiving  davs  by  pro- 
clamation only  excepted,  and  then  on 
the  following  day),  within  the  said  town 
of  Darford,  in  some  convenient  place 
there,  to  be  appointed  by  the  major 
part  of  the  said  commissioners  for  that 
purpose  at  any  of  their  meetings  to  be 
nolden  bv  virtue  of  this  Act ;  and  the 
first  meeting  of  the  said  commissioners 
shall  be  holden  within  the  said  town  of 
Gravesend  on  the  fourth  Friday  next 
after  the  passing  of  this  Act 

Sec  2.  And  be  it  further  enacted, 
that  nothing  herein  contained  shall 
extend  or  be  construed  to  extend,  so  as 
to  require  or  compel  the  attendance  of 
any  aefendant  or  defendants,  witness  or 
witnesses,  in  the  said  Court  so  to  be 
holden  in  the  said  town  of  Gravesend^ 
In  pursuance  of  any  order  or  summons 
issued  out  of  the  said  Court,  or  by  any 
person  or  persons  whosoever,  acting  as 
an  officer  or  officers  of  the  said  Court, 
in  any  cause,  suit,  or  action,  for  or  on 
account  of  any  debt  or  demand  incurred, 
arising,  or  arcruing  within  the  said 
hundreds  of  Darford^  and  ^iimington^ 
and  Axtancj  o&  any  of  them  ;  and  no- 
thing in  this  Act  contained  shall  extend 
or  be  construed  to  extend,  so  as  to  re- 

Suire  or  compel  the  attendance  of  any 
efendant  or  defendants,  witness  or 
witnesses,  in  the  said  Court  so  to  be 
holden  in  the  said  town  of  Darford^  in 
pursuance  of  any  order  or  summons 
issued  out  of  the  said  Court,  or  by  any 
person  or  persons  whomsoever  acting 
as  an  officer  or  officers  of  the  said  Court, 
in  any  cause,  suit,  or  action,  for  or  on 
account  of  any  debt  or  demand  incurred, 
arising,  or  accruing  within  the  said 
hundred  of  Toltingtrough. 

Sec.  13.  And  be  it  tiirther  enacted, 
that  it  shall  and  may  be  lawful  to  and 
for  the  said  commissioners,  and  they  are 


hereby  empowered  and  enabled  t 
cide  and  determine  all  disputes  an« 
ferences  between  party  and  parti 
any  sum  not  exceeding  five  pound 
all  actions  or  causes  of  debt,  and 
causes  of  assumpsit  and  insimol 
putasset,  and  in  all  causes  or  actic 
trover  and  conversion,  and  in  all  c 
or  returns  founded  on  a  quantum  ok 
and  in  all  causes  or  actions  of  trc 
or  detinue  for  goods  and  chattels 
or  detained. 

Sec.  14.  Provided  always,  and 
enacted,  that  nothing  in  this  Act 
t.iined  sball  extend  or  be  eonstm* 
extend  so  as  to  enable  the  said 
misiiioners  to  determine  the  right  ii 
to  any  lands,  tenements,  or  \m 
ments,  or  real  estates  whatsoever, 
jud^e,  determine,  or  decide  on  say 
where  the  title  of  the  freehold  or 
for  years  of  any  lands,  tenement 
herediuments,  or  of  any  chatteh 
whatsoever,  shall  be  brought  or 
into  question,  nor  to  any  debt  fo 
sum  being  the  balance  of  an  accos 
demand  originally  exceedine  fire  pe 
or  to  judge,  determine,  or  decide o 
debt  that  shall  arise  by  reason  c 
occupation  of  lands,  tenements,  i 
reditaments,  situate  elsewbere  thi 
the  said  several  hundreda  of  7*s 
troygh,  Darfordy  and  fFihrningim 
Axtane^  or  any  of  them,  or  by  real 
any  cause  concerning  testament  o 
trimony,  or  any  thing  concemiai 
perty  belonging  to  the  Eceleni 
Court,  or  for  or  concerning  any  i 
ment  by  way  of  composition  for 
wav  of  retainer  of  tithes. 

§ec.  17.  And  be  it  further  ca 
that  from  and  after  the  first  meet 
the  said  commissioners,  it  shall  an 
be  lawful  to  and  for  any  penon  a 
sons  (whether  such  person  or  pi 
shall  reside  within  tiie  jurisdicti 
the  said  Court  or  not),  haying  aa 
or  debts,  on  the  balance  of  accou 
otherwise  howsoever,  not  exceedii 
value  of  five  pounds,  due  or  owii 
belonging  to  him,  her,  or  them,  i 
her,  or  their  own  right,  or  in  thi 
of  any  other  person  or  persons, 
executor,  administrator,  gnardia 
signee,  or  trustee  to  any  pen 
persons,  or  due  and  owine  to  1 
mayor,  chamberlain,  town  clerk,  o 
officer,  to  any  body  corporate,  or 
club  or  friendlv  society,  duly  aa 
and  constituted  by  the  Statutes 
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y.  The  jury  disallowed  part  of  the  amount  claimed  for  horse 
1  verdict  for  4/.  1 4«. 

wed  cause. — By  the  42d  section  of  the  Act  establishing  this 
ts,  any  plainliflf  suing  elsewhere  than  in  that  Court  for  any 

in  that  Court,  shall  not  be  entitled  to  costs.  It  is  submitted. 
}t  a  debt  recoverable  in  that  Court.  By  the  1st  section, 
oners  are  appointed  "  for  the  recovery  of  small  debts  within 
r  Gravesend,  &c,^'  but  it  is  not  stated  that  the  debts  must 
!  accrued  within  the  districts  there  named.     The  2d  section, 

that  persons  are  not  to  be  summoned  to  the  Court  when  it 
vesend,  for  debts  arising  within  the  hundreds  of  Darford, 
i  Axtane  ;  nor  to  the  Court,  when  held  at  Darfordf  for  debts 
ie  hundred  of  Toltingtrough.  The  inference  from  that  sec- 
Legislature  intended  to  confine  the  jurisdiction  of  the  Court 
within  those  hundreds ;  for  if  not,  it  is  uncertain  to  which  of 

parties  may  be  summoned  for  debts  arising  without  those 


8t9 


BaaCovH. 


ovided,  or  in  any  other 
sr,  which  the  said  com- 
7  this  Act  enabled  to 
ine,  and  not  expressly 
i  Act,  by  or  from  any 
persons  whatsover  in- 
r,  or  being  within  the 
wesendy  or  within  any 
er  parishes  or  places  in 
oUingtroughj  Darford^ 

and  Axtane y  or  any  of 
,  or  keeping  or  using 
ehousc,  wharf,  nuay, 
led,  stall,  or  stand,  or 
:ing  the  markets  there, 
lihood,  or  in  any  way 
g  within  the  same,  to 
k  of  the  Court  for  the 
[lis  deputy,  who  shall 
e  out  and  deliver  to 
ants  of  the  said  Court 
7,  a  summons  in  writ- 
land  of  the  i^aid  clerk, 
debtor  or  debtors,  ex- 
demanded  of  him,  her, 
ting  the  particulars  of 
auRe  of  action,  together 
r  the  party  demanding 
p(|uiring  him,  her,  or 

at  a  certain  time  and 
oned  in  such  summons, 
]is!«ioners  of  the  said 
r  such  demands ;  and 
all  forthwith  serve,  or 
nons  to  be  served  on 
iitors,  either  personally, 
I  same  h  ith  his,  her,  or 
other  person  belonging 
them,  or  at  the  dwell- 
hou»e,  wharf,  quay, 
>f  abode,  shop,  shed. 


stall,  stand,  or  other  place  of  dealing, 
trading,  or  working  of  such  debtor  or 
debtors,  being  within  the  jurisdiction  of 
the  said  Court,  and  upon  due  proof  made 
of  such  summons  having  oeen  duly 
served  in  manner  aforesaid,  the  said 
commissioners  present  in  Court  (such 
number  present  not  being  le»s  than  by 
this  Act  directed^,  are  hereby  empow- 
ered and  required  to  make  due  enquiry 
concerning  such  demands  or  plaints, 
and  make  such  orders  and  decrees 
therein,  and  pass  such  final  sentence  or 
judgment  thereupon,  and  award  such 
costs  of  suit  as  to  them  shall  seem  most 
agreeable  to  equity  and  eood  conscience. 
Sec.  42.  And  be  it  further  enacted, 
that  if  any  action  or  suit  for  any  debt 
recoverable  hj  virtue  of  this  Act  in  the 
said  Court  of  Requests,  shall  be  com- 
menced in  any  otiier  Court  whatsoever, 
or  elsewhere  than  in  the  said  Court  of 
Requests,  then,  and  in  every  such  case 
the  plaintiff  or  plaintiffs  in  such  action 
or  suit  shall  not,  by  reason  of  a  verdict 
for  him,  her,  or  them,  or  otherwise,  have 
or  be  entitled  to  any  costi  whatsoever, 
and  if  the  verdict  shall  be  given  for  the 
defendant  or  defendants  in  such  action 
or  suit,  and  the  judge  or  judges  before 
whom  the  same  siiall  he  tried  or  heard, 
shall  think  fit  to  certify  that  such  debt 
ought  to  have  been  recovered  in  the 
said  Court  of  Requests,  then  and  in 
every  such  case  such  defendant  or  de- 
fendants shall  have  costs,  and  such  re- 
medy for  recovering  the  same,  as  any 
defendant  or  defendants  may  have  for 
his,  her,  or  their  costs  in  any  cases  by 
law. 
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BaHCtmri.      hundreds.    It  cannot  be  contended,  that  the  1 3th  sectioOy  giviitir  power  to 
^^^        the  commissioners  over  all  disputes  for  sums  not  exceeding  SL,  is  to  be  eon- 
V-  strued  to  mean  all  disputes,  wherever  arising,  but  all  dispute*  not  exceediiift 

5/.,  arising  within  the  jurisdiction  which  is  given  by  the  6rst  and  second  tt!c- 
tions.  The  exception  in  the  1 4th  section,  that  the  Act  is  not  to  extend 
to  give  the  commissioners  power  over  any  debt  which  arises  by  reason  of  lb 
occupation  of  land  situate  elsewhere  than  in  those  hundreds,  is  relied  on  faj 
the  other  side,  as  shewing  that  debts  not  arising  on  the  occupation  of  bnl , 
may  be  sued  for,  though  arising  elsewhere.  T^at  exception,  however,  aloiM^  -l 
cannot  be  construed  to  give  the  commissioners  a  power  which  b  not  gifea 
them  elsewhere  in  the  Act.  It  requires  an  express  enactment  to  take  avtj 
the  jurisdiction  of  the  superior  Coiuls,  and  there  being  no  such  enactment 
to  debts  arising  without  the  hundreds  mentioned,  this  rule  must  be  (fit- 
charged. 

Bantow,  contra, — ^The  question  here  is,  what  are  debts  recoverable 
this  Act.     Now,  the  language  of  the  13th  section  is  very  compreheiuifeb 
the  commissioners  may  determine  all  disputes  in  all  actions  or  causes  of  i 
&c.,  and  in  all  causes  of  assumpsit,  and  insimul  computasset,  and  in  i 
causes  or  actions  of  trover  and  conversion,  and  in  all  causes  or  actions  foi 
on  a  quantum  meruit,  and  in  all  causes  or  actions  of  trespass  or  detii 
goods  and  chattels  taken  or  detained.     These  are  very  laige  and  general 
and  will  extend  to  causes  of  action  arising  without  the  hundreds  mentic 
The  exception  in  the   14th   section   fortifies   the  construction  that  it 
intended  to  give  the  commissioners  power  to  that  extent.     There  is  noti 
in  this  construction  inconsistent  with  the   1st  section.     As    to  the 
intended  merely  to  provide  for  a  part  of  the  causes  which  might  be 
before  the  Ck)urt,  namely,  those  arising  within  the  hundreds  mentioned ;  leti 
it  open  for  the  parties  in  other  causes  to  be  summoned  indifierently, 
at  Darford  or  Gravesend,     The  17th  section  is  also  material,  A»r 
power  is  given  to  any  persons  having  any  debts  on  the  balance  of 
or  otherwise  howsoever  due  or  owing  to  them,  to  summon  any  person 
siding  within  the  hundreds  mentioned,  and  for  the  conmissk>ners  to 
the  demand  as  they  shall  think  right.     That  section,  in  conjunction  witii 
13th,  clearly  gives  jurisdiction  over  causes  arising  without  the  hi 
mentioned. 

Ck)LERiDGE,  J. — This  is  a  case  in  which  the  plaintiff  was  residing  a  < 
able  distance  from  the  place  where  this  local  Court  is  established,  in 
any  thing  that  appears,  he  did  not  know  any  thing  whatever  of  this  locals 
and  indeed,  it  is  most  probable  that  he  did  not.     He  is  now  called  on  to 
cause  why  he  should  not  be  deprived  of  the  costs  of  this  action,  which  he 
prosecuted  in  the  superior  Court.  Now,  the  mere  statement  of  these  fitctii 
a  sense  of  the  hardship  that  there  may  be  in  such  a  case,  and  I  musty 
sequently,  see  the  intention  of  the  legislature  clearly,  before  I  can  cone 
the  conclusion  that  this  plaintiff  is  to  be  deprived  of  his  costs, 
has  always  been  held,  that  there  must  be  clear  and  express  words  m  an! 
of  Parliament  to  take  away  the  jurisdiction  of  the  superior  Courts,    ft 
said  that  that  is  done  by  the  thirteenth  section,  in  conjunction  with  the 
teenth.    Of  the  seventeenth,  it  is  enough  to  say,  that  it  is  qualified  in 
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Injy  namely,  that  the  power  there  given  must  be  exercised  in  a  matter  which 
^  the  commissioners  are  by  that  Act  enabled  to  judge  and  determine."  That 
brings  us  to  the  thirteenth  section,  which  enacts  that  the  commissioners  may 
determine  aU  disputes  for  any  sum  not  exceeding  5/.  in  all  actions  or  causes  of 
debt,  &c.  Now,  it  is  quite  impossible  to  construe  those  words  according  to 
their  own  general  effect  in  the  way  which  it  is  contended  they  ought  to  be ; 
for  if  they  were  so  construed,  a  creditor,  living  in  Cumberland,  might  be 
enabled  to  sue  a  debtor,  living  in  Cornwall,  in  this  Court  at  Gravesend,  It 
is  impossible,  therefore,  to  give  those  words  the  force  of  their  general  effect 
Id  their  literal  sense.  We  must  look,  therefore,  to  the  recital  of  the  Act,  and 
J  see  that  it  is  confined  to  the  convenience  of  persons  living  in  the  particular 
neighbourhood.  There  is  also  the  particular  provision  in  the  first  section  as 
to  the  Court  being  held  at  two  different  places,  and  the  Act  so  much  consults 
the  ease  of  defendants,  that  those  living  in  the  neighbourhood  of  Darford, 
■re  not  to  be  summoned  to  Crravesend,  and  those  living  in  the  neighbourhood 

t  Gravesend,  are  not  to  be  summoned  to  Darford.     That  seems  to  point 
distinctly  what  was  intended  by  the  legislature.     It  would  be  a  great 
dship  if  the  Court  had  the  extended  jurisdiction  contended  for,  and  I  see 
dearly  that  it  must  have  been  intended  that  the  Court  should  be  one  of 
jurisdiction  only,  that  I  cannot  say  that  this  plaintiff  can  be  deprived  of 
costs  for  having  sued  in  this  Court.     The  rule  must,  consequentU',  be 
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Rule  discharged. 


Ex  parte  Haydex. 

jP  Avffusi,  1831,  the  applicant  was  articled  to  an  attorney.  Turner,  and  a 
premium  of  105/.  paid;  and  it  was  agreed  that  a  further  sum  of  105/. 
liouM  be  paid  on  a  future  day.  In  January,  1833,  Turner  took  Drake  into 
fcrtoership,  and  in  November  following,  the  remaining  105/.  was  paid  to 
^nmer.  In  April,  1835,  Turner  died,  having  appointed  Drake  and  two  other 
Ml  ions  his  executors.  Drake  having  already  two  articled  clerks,  the  ap- 
Stant  was  assigned  over  to  another  person,  and  was  obliged  to  pay  him  an 
tional  premium  of  fifty  guineas.  A  rule  was  obtained  last  Term,  calling 
Drake  to  shew  cause  why  it  should  not  be  referred  to  the  master,  to 
how  much  of  the  premium  paid  should  be  returned  by  Drake.  It 
on  the  affidavits  that  part  of  the  latter  payment  of  105/.  harl  been 
to  the  partnership  accounts,  and  that  the  applicant  had  always  refused 
•dmowledge  Drake  as  his  master,  especially  since  the  death  of  Turner, 
that  he  had  been  employed  in  the  partnership  business  generally.  Some 
tion  having  taken  place  with  Drake,  as  to  returning  part  of  the  pre- 
paid, it  was  agreed  to  refer  the  question  to  a  iVJr.  Tyrreh  who  decided 
the  applicant  could  not  recover  any  part  of  the  premium  from  Turner^ t 
It  was  afterwards  agreed  to  refer  the  question  again  to  a  Mr 
^,  bat  be  refased  to  act,  and  then  this  application  was  made. 
^  I.  z 


The  Court  will 
direct  a  sunriv- 
ing  partner  of 
an  attorney 
to  return  part 
of  the  premium 
paid  on  a 
clerk  being 
articled  to  the 
decea<^ed  parr- 
ner,  ev*»n  if  it 
was  before  the 
partnership, 
where  it 
appears  that 
the  relation  of 
master  and 
clerk  has  ex- 
isted between 
the  surTiving 
p<irtner  and  the 
clerk,  and 
where  part  of 
the  preniium 
has  been  re- 
ceived by  the 
s  arriving 
partner. 
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BaU  Court,  Sir  W.  W,  FoUeti,  and  Montague  Smiih,  shewed  cause. — ^T)ie  cue  of 

Ev  parte  ^^  parte  Bayley  (a),  will  be  relied  on  by  the  other  side,  but  that  case  is 
R4TOEN.  distinguishable,  for  there  the  party  was  articled  during  the  partnership; 
in  the  present  case  he  was  articled  before  Drake  had  an  connection  whh 
TUrner.  Lord  Tenlerden,  in  Ex  parte  Bayley,  gave  judgment,  on  the  ground 
that  the  clerk  "  was  bound  to  one  only  in  name,  but  in  reality  and  contcieoce 
he  was  bound  to  the  two."  That  is  not  the  present  case.  In  this  case,  abo, 
it  appears  that  the  applicant  has  always  refused  to  acknowledge  Drake  as  bis 
master;  he  cannot,  then,  turn  round  and  make  this  application,  in  whidi 
he  in  fact  says  that  Drake  has  been  his  master.  The  decision  of  Mr.  Tyrrd 
on  the  subject,  after  it  was  agreed  to  be  referred  to  him,  is  also  a  ground  for 
the  Court  to  refuse  to  exercise  its  discretion. 

Newman,  contrd. — This  is  an  application  to  the  discretion  of  the  Court, 
against  Mr.  Drake,  as  surviving  partner.     The  decision  of  Mr.  Tyrrei  was, 
as  to  the  right  of  the  applicant  to  recover,  at  law,  from  Thmers  eseeuten. 
The  applicant,  therefore,  is  not  concluded  by  that  decision.     The  caw  ofj 
Ex  parte  Prankerd  (h)  is  a  still  stronger  case  in  favour  of  this  rule  IhaBtltft; 
of  Ex  parte  Bayley ;  for  there  the  apprentice  had  misbehaved  and  no 
away,  and  yet  the  Court  compelled  the  master  to  return  part  of  the  prenmnii 
I'he  chief  thing  which  is  to  be  inquired  into  is,  whether  any  part  of  Ah 
premium  has  found  its  way  into  the  partnership  funds,  which  it  is  subfnittm 
the  affidavits  shew  clearly  to  have  taken  place.     Ex  parte  Bayley  shews  thi'i 
to  be  the  chief  point  which  is  to  be  inquired  into. 

Cor.ERiDGE,  J. — Lord  Tenterden  seems  to  have  laid  down  the  rule  in 
case  referred  to,  that,  on  these  applications,  the  Court  will  exercise  its  ji 
diction  according  to  law  and  conscience,  and  not  by  any  strict  technical 
Mr.  Newman  says,  that  we  must  see  whether  any  part  of  the  premium  pail 
has  found  its  way  into  the  partnership  funds,  but  I  think  that  this  questitfi 
cannot  be  decided  on  that  principle  alone.  I  must  see  also  whether  the  reb* 
tion  of  master  and  clerk  subsisted  between  Drake  and  Hayden,  and  i  mad 
act  on  those  two  principles  jointly,  which  are  to  be  collected  from  thecaie 
of  Ex  parte  Bayley.  This  case,  though  different  on  other  points  from  that  of 
Ex  parte  Bayley,  yet  agrees  with  it  on  both  those  principles,  and  this  matter 
must,  therefore,  be  referred  to  the  master.  I  must  take  it,  on  the  affidavit^ 
that  part  of  the  premium  found  its  way  into  Drake*s  pocket ;  next,  has  tka 
relation  of  master  and  clerk  subsisted  ?  Sir  Wm.  Follett  relied,  first,  oo 
fact  that  Hayden  was  articled  before  the  partnership  existed  between 
and  Turner,  and  argued  that,  therefore,  the  case  was  distinguishable 
that  of  Ex  parte  Bayley,  and  that  so  far  Lord  Tenterden^s  judgment 
not  apply ;  and,  secondly,  on  the  fact  that  Hayden  had  always  refund  It 
admit  Drake  to  be  his  master,  which  also  made  a  distinction.  But  1  HtStk 
that  the  employment  by  one  partner  in  the  partnership  businessy  was  at 
employment  by  both  the  partners,  when  construed  in  the  liberal  way  fefenvi 

(a)  9  B.  &  C.  691  ;  4  Man.  &  R;1.  (6)  3  B.  &  Aid.  257. 

603;  and  see  Ex  parte  Bennett,  Will. 
WoL  &  Dav.  210.  *' 
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to  by  Lord  Thnierden,    It  was,  then,  an  employment  by  both,  and  consti-      Baxl  Gmrt. 
tated  the  relation  of  master  and  clerk  between  Drake  and  Harden,    At  first,        ^    ^^ 
I  thought  that  Hayden  had  concluded  the  question  by  what  had  passed  before      II  ay  den. 
Mr.  Tyrre/,  but  that  related  only  to  the  liability  of  the  executors  of  Turner^ 
•ad  that  decision  does  not  touch  the  point  as  to  the  liability  of  Drake,  as 
furviviug  partner     As  to  what  passed  with  regard  to  Mr.  James,  it  was  merely 
•n  agreement  of  reference,  which  has  gone  off.     It  must,  therefore,  be  referred 
to  the  master,  to  ascertain  what  amount  ought  to  be  returned. 

Rule  absolute. 


The  Queen  v.  The  Justices  of  Derbyshire. 

^N  the  2d  ot  January  last,  an  order  of  justices  was  made  for  the  removal  of  1.  A  state- 
Dot^  Stringer,  his  wife,  and  three  children,  from  the  township  of  l/at-  ^ou*„S[  ^f t 
in  the  county  of  Derby,  to  the  township  of  Burntwood,  Edyall,  and  peal  against  an 
r#,  in  the  county  oi  Stafford.     On  the  21st,  the  latter  township  movIufTpau- 
%  notice  of  appeal,  in  which  the  grounds  of  appeal  were  stated  as  follows :  per  issufficiom, 
\kDA  we  further  give  you  notice,  that  the  grounds  of  our  appeal  are  as  fol-  the  information 
;  that  is  to  say,  that  the  said  David  Stringer,  his  wife,  and  three  children,  pilJantiVavrit 
not  any  legal  settlement  in  our  said  township,  inasmuch  as  about  the  m  their  power 
1813,  Tkomae  Stringer,  the  father  of  the  said  David  Stringer,  did  rent,  edfhat'a?rpaio8 
and  occupy  a  tenement  for  one  year  and  upwards  in  the  township  of  have  been  tak*-n 

.                  •••!             •!*»>                          m            •       \          '  t  *o  procure  m- 

^mgww,  or  witbm  the  parish  of  Burton-^pon-  frent,  m  the  said  county  formation. 

^Mejfford,  which  tenement  was  of  the  value  of  10/.  a  year,  and  for  which  J^^fnu^f^th^ 

laid  Thomas  Stringer  actually  paid  10/.  a  year,  and  also  paid  levies  and  grounds  of  ap- 

fcr  one  year  and  upwards,  whereby  the  said  TTiomas  Stringer  gained  a  pauper,**oW" 

-ItgA  settlement  in  the  said  township  of  Hominglow,  or  within  the  said  parish  the  year  1813, 

Bmrton-upon-Trent ;  and  that  at  the  time  of  the  said  Thomae  Stringer  mentinathird 

;  or  acquiring  such  settlement,  the  said  David  Stringer,  the  pauper,  ?^"^^*  ^^^Ia" 

with  and  was  a  part  of  the  family  of  his  said  father,  by  means  whereof  settlement 

laid  paCiper  became  legally  settled  in  the  said  township  of  Hominglow,  *^^,^^*  ** '"®" 

'vithin  the  said  parish  of  Burton-upon^Drent,  since  which  time  we  believe  3-  But  a 

Hid  pauper  hath  not  gained  or  acquired  any  legal  settlement."  th^  settlement 

'Ihe  appeal  came  on  for  hearing  at  the  Derbyshire  April  Sessions,  and  the  y|[M  gained  in 

t          rtr                               ,.         ,         ,        ,     "^             -   ,                  ,       -            ,  •' the  township 

8  counsel  then  objected  to  the  statement  of  the  grounds  of  appeal  of  f/.,  or  within 

notice,  as  not  being  in  compliance  with  the  81st  section  of  the  stat.  4  &  5  p*»P*"'^o^^n. 

\  c  76.  The  justices  being  of  opinion  that  the  objection  was  good,  refused  ship  being  in- 

'k^r  the  appeal,  whereupon  the  order  of  removal  was  confirmed.  A  rule  nisi  Jj,"  p^,  JIh,  ^\ 

ft  mondtmue  was  then  obtained,  calling  on  the  justices  to  shew  cause  why  maintaining  its 

ikmld  not  enter  continuances,  and  hear  the  appeal.     In  an  affidavit  by  sufficient. 
aiiistant  orerseer  ef  the  appellant  parish,  it  was  stated  that  "  the  afore- 
lownship  of  Hominglow  is  situated  close  to  the  town,  and  is  actually 
the  aftireaaid  parish  of  Burton-upon- Trent,  and  he  now))elieves  that 
ft  leparate  township,  maintaining  its  own  poor ;  but  that  at  the  time  the 
notice  of  appeal  was  prepared  and  served,  he  did  not  know  whether 
ft^  township  of  Hominglow  was  or  was  not  a  township  maintaining  its 
'  poor ;  or  whether  it  was  or  was  not  a  hamlet  within  and  forming  part  of 
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and  maintaining  its  own  poor  conjointly  with  the  said  parish  of  BuHwHipm' 
Trent;  neither  did  he  know  the  precise  year  in  which  the  said  Thoma% 
Stringer,  the  pauper's  said  father,  gained  the  said  settlement  in  the  said  town- 
ship of  Hominglow  ;  but  that  the  said  appellants  communicated  and  em- 
bodied in  the  said  notice  all  the  infonnation  of  which  they  themselves  were  in 
possession,  in  respect  both  of  the  time  and  of  the  place  at  and  in  which  the 
said  settlement  was  supposed  to  have  been  gained." 

A^.  /?.  Clarke  shewed  cause. — The  sessions  have  done  right;  the  notice  of 
the  grounds  of  appeal  not  being  sufficiently  stated,  according  to  the  81st  sec- 
tion of  the  Poor  Law  Amendment  Act,  4  &  5  W.4,c.  76.   The  first  objection  to 
the  notice  is  its  uncertainty  as  to  time.    It  states,  that  about  the  year  1813,  (he 
house  was  rented,  without  any  statement  of  the  name  of  the  landlord,  or  an? 
other  particulars.     The  second  is,  its  uncertainty  as  to  place  ;  it  states,  that 
the  settlement  was  gained  in  the  township  o^  Hominglow^  or  in  the  parish  of 
Burton-upon-Trent.     The  case  of  1%e  King  v.   'Die  Juetiees  of  Derby- 
shire  (a),  is  an  authority  to  shew  that  so  general  a  notice  as  the  present  is 
not  sufficient.     The  pauper'*s  father  might  have  rented  several  houses  in  dif- 
ferent parts  of  this  parish  and  township,  which  are  very  large,  by  any  of 
which  it  would  have  been  open  to  the  appellants,  on  this  notice,  to  have  con- 
tended that  a  settlement  was  gained.    The  name  of  the  landlord  ought  to  hifB 
been  given.     The  excuse  also  that  the  appellants  did  not  know  the  prec« 
year  when  the  house  was  rented,  is  insufficient.     Still  less  sufficient  is  the 
excuse  for  the  uncertainty  of  the  statement  of  the  place  in  which  the  settle-  1 
ment  was  gained,  that  they  did  not  know  whether  the  township  maintained  J 
its  own  poor.     That  is  a  fact  which  might  easily  have  been  ascertained.  It  I 
might  also  have  been  so  stated  in  the  notice,  as  to  shew  that  the  house  whick  I 
was  rented  was  in  the  township ;  and  that  the  settlement  was  gained  either  | 
there  or  in  the  parish,  according  to  the  fact  of  the  township  maintaining  its 
own  poor  separately  from  the  parish. 

Willmore,  contrd. — In  the  case  of  The  King  v.  The  Justices  of  Derby 
shire  there  was  no  statement  whatever  of  the  year  in  which  the  hiring  and  \ 
service  took  place,  nor  of  the  name  of  the  master,  so  that  it  was  open  to  the 
appellants  to  prove  a  settlement  during  any  part  of  the  time  that  had  eltpeed, 
from  the  year  1816,  when  the  settlement  relied  on  by  the  respondents  was  ; 
gained.  Another  distinction  between  that  case  and  the  present  is,  that  it  did 
not  appear  that  the  appellants  had  communicated  all  the  infonnation  th^ 
were  themselves  in  possession  of,  which  it  appears,  on  the  affidavits,  that  than 
appellants  have  done.  The  time  for  appealing  might  have  passed  by  beftft 
they  could  obtain  more  particulars  of  the  settlement.  The  intention  of  the 
legislature  was,  that  the  respondents  should  have  reasonable  means  of  inquiry; 
and  the  ground  of  the  decision  in  the  case  of  The  King  v.  The  Justices  ofDef' 
byshire  was,  that  the  respondents  had  not  reasonable  means  of  inquiry.  HeriB 
the  respondents  had  means  of  inquiring  further  into  the  particulars  of  the 
settlement  gained,  and  might  have  been  as  well  prepared  with  evidenoe  at 
the  sessions  as  the  appellants  themselves.  The  SUth  section  of  the  AA 
giving  the  appellants  power  of  access  to  the  pauper,  shews  that  the  togide" 

(a)  Will.,  WoL  &  Dav.  248 ;  6  Ad.  &  El.  885 ;  1  Ner.  &  Per.  703. 
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hire  contemplated  that  appellants  would  oflen  require  more  evidence  than 
tbey  were  furnished  with  at  the  time  of  giving  the  notice  of  appeal.  That 
part  of  the  notice  which  mentions  the  levies  and  taxes  having  been  paid, 
would  also  assist  the  respondents  in  their  inquiries,  as  to  where  the  house  had 
been  rented.  The  case  of  T%e  King  v.  The  InhabiianU  of  Holbeach  {h\ 
shews  the  danger  there  is  in  stating  unnecessarily  with  too  great  particularity 
tiw  circumstances  of  a  settlement.  The  uncertainty  of  the  notice,  in  stating  that 
the  renting  was  in  the  township,  or  the  parish,  is  immaterial,  as  the  word 
"  or  "  may  be  read  **  and."  It  is  clear  the  notice  would  have  been  good,  and 
the  appellants  might  have  proved  a  settlement  in  each,  considering  them  as 
two  perfectly  distinct  places. 

Coleridge,  J. — This  question,  which  arises  on  the  81st  section  of  the 
Poor  Law  Amendment  Act,  is,  whether  a  sufficient  statement  has  been  made 
of  the  grounds  of  appeal.    VVhat  has  been  done  is  this :  a  statement  has  been 
tent,  that  the  pauper  is  not  settled  in  the  appellant  township,  as  *'  about  the 
year  1813,  Thomas  Stringer ,  the  father  of  the  said  David  Stringer,  did  rent, 
hold,  and  occupy  a  tenement  for  one  year  and  upwards,  in  the  tovmship  of 
HominglaWf  or  within  the  parish  of  Burton-upon-  Trenf^  in  the  said  county 
^Stafford/''  and  it  is  also  added,  that  the  levies  and  taxes  were  paid,  but 
it  is  not  stated  where.     Two  objections  have  been  made  to  this  notice ;  the 
4ni  is,  as  to  the  time  when  the  house  is  stated  to  have  been  rented ;  the 
Mcond  is,  as  to  the  uncertainty  of  the  place  where  the  settlement  is  said  to 
have  been  gained.     I  do  not  like  to  decide  this  question  on  the  objection  as 
Id  the  uncertainty  of  the  time,  because  I  think  that  the  description  of  *'  about 
the  year  1813,"  is  sufficiently  accurate,  inasmuch  as  it  would  tic  down  the 
appellants  to  prove  a  settlement  gained  a  little  before  or  a  little  after  that 
J»r.    But  the  other  objection  is  of  a  much  more  serious  nature.     The  ap- 
pellants are  bound  to  state  in  their  notice  of  the  grounds  of  appeal,  the  place 
vhere  the  subsequent  settlement,  which  is  relied  on,  has  been  gained.     Now, 
if  the  appellants  are  ignorant  where  that  place  is,  what  are  their  grounds  of 
•ppeal  ?     They  have,  in  fact,  no  grounds ;  all  that  they  know  is,  that  a  set- 
tlement has  been  gained  somewhere.     Had  the  two  places  mentioned  in  this 
lotice  been  two  distinct  parishes,  instead  of  a  township  and  a  parish,  it  could 
lot  be  contended  that  the  notice  was  sufficient.     But  a  township  maintaining 
ill  own  poor,  is  in  the  same  situation  as  a  parish  ;  I  cannot,  therefore,  make 
toy  difference  between  them.     Mr.  Willmore  contended,  that  if  the  word 
■and""  had  l)een  used  in  the  notice,  instead  of  "  or,"  that  the  notice  would 
kave  been  good.     But  t  hat  would  not  have  been  so,  unless  it  had  been  in- 
^Inded  that  /iro  settlements  had  l)een  gained,  in  which  case  the  appellants 
■igbt  have  relied  on  both.     In  the  same  way,  if  there  had  been  twenty  other 
Nttleroents,  it  would  have  been  open  to  the  appellants  to  rely  upon  each  and 
<v^  one  of  them.     But  that  is  a  very  different  case  from  the  present.     Here 
lite  appellants  meant  to  rely  on  one  settlement  only;  and  therefore,  had  the 
HUement  here  contained  the  word  **  and,"  instead  of  "  or,"  it  would,  under 
'ka  drcumstances,  have  been  frivolous,  and  would  have  subjected  the  party 
iMng  the  notice  to  costs,  under  the  33d  section  of  the  Act    It  cannot,  ther&* 
^,  be  held,  that  a  notice  which  would  have  been  frivolous  and  ve.xatidis* 


Bail  Cntr/. 

TheQuasN 

TheJusriCBS 
OF  De&bt* 

8B1RR. 


(b)  2  Har.  &  Wol.  414 ;   5  Ad.  &  £1.  585 ;  1  Ncv.  &  Per.  137. 


^m 


TERM  REPORTS  in  the  QUEEN'S  BENCH. 


Bml  Court. 
The  QuKKir 

V, 

TheJasTicES 
OP  DmBT- 

SHIAI. 


would  have  been  a  good  statement  of  the  grounds  of  appeal.  Mr  H^m»§ 
also  contended  that  the  statement  is  sufficient,  as  it  enables  the  respondenti 
to  ascertain  the  place  of  settlement,  by  reference  to  the  booka  of  levies  and 
taxes,  and  as  it  gives  all  the  information  which  the  appellants  ha'1  it  in  their 
power  to  give.  Perhaps,  in  general,  provided  all  pains  have  been  taken  hj 
the  appellants  to  procure  information,  they  do  sufficient  if  they  eommanicate 
that  informntitm  in  their  notice.  But  I  do  not  see  that  they  have  taken  sod) 
pains  here ;  and  the  very  statement,  as  to  the  payment  of  the  levies  and  taxei, 
shews  thig.  It  would  have  been  easy  to  ascertain  when  they  were  paid,  and 
whether  they  were  paid  in  the  township  or  the  parish.  The  next  step  sIms 
whether  the  township  maintained  its  own  poor,  might  very  easily  have  bees 
known.  That  mu<«t  have  been  a  circumstance  of  much  notoriety.  It  ooglit 
to  have  been  inquired  into  by  the  appellants ;  and  they  having  neglected  to 
do  so,  cannot  therefore  acquire  any  right  to  throw  the  burden  of  these  inquiries 
upon  the  respondents.  On  the  whole,  therefore,  without  infringing  on  sny 
of  the  cases  cited,  1  am  of  opinion  that  the  Sessions  have  done  right 
rule  mui>t,  consequently,  be  discharged. 

Rule  dischaiged. 


Children  i;.  Mannbrino. 
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After  a  defend* 
ant  has  had 
time  to  plead 
on  tbe  terms  of 
pleading  issu- 
able, if  the 
plaintiff  amends 
the  declaration, 
the  defendant 
is  not  preclud- 
ed from  de- 
murring spe- 
cially to  tne 
declaration. 


^HIS  was  an  action  of  trespass,  for  breaking  and  entering  a  dose,  and  th 
abuttals  were  set  out  in  the  declaration.  The  defendant  obtained  tins 
to  plead,  on  the  usual  terms  of  pleading  issuably,  &c.  Afterwards  the  pkis- 
tiff  obtained  leave  to  amend  the  declaration  ;  the  defendant  having  liberty  to 
plead  de  novo.  The  plaintiff  amended  the  declaration,  by  merely  oorrectiq; 
the  statement  of  the  abuttals.  The  defendant  then  demurred  specially,  as- 
signing for  cause  of  demurrer,  that  the  abuttals  were  unintelligibly  aad 
improperly  described.  Application  was  then  made  to  a  judge  at  chambers,  for 
leave  to  sign  judgment,  on  the  ground  that  the  demurrer  was  frivolous;  but 
the  judge  refused  to  interfere.  The  plaintiff  then  treated  the  demurrer  ast 
nullity,  being  contrary  to  the  terms  imposed  of  pleading  issuably,  and  signed 
judgment.  A  rule  having  been  obtained,  calling  on  the  plaintiff  to  shew 
cause  why  this  judgment  should  not  be  set  aside  for  irregularity  ; 


i 


Channell  shewed  cause. — This  case  differs  from  that  of  Barker  v.  GUtr 
dow  (a),  which  will  be  relied  on  by  the  other  side.  There  the  deieodtft 
demurred  to  an  informal  replication,  which,  if  it  had  been  allowed  to  standi 
w  ould  have  placed  the  defendant  in  a  very  difficult  position.  He  was  in  coo- 
sequence  allowed  to  demur  to  the  replication,  notwithstanding  be  had  been 
under  terms  of  pleading  issuably.  In  the  present  case  the  demurrer  is  to  the 
declaration,  which  has  been  merely  altered  as  to  the  statement  of  the  abottab 
since  the  time  that  the  defendant  was  put  under  the  terms  of  pleading  issuaUj. 
The  plaintiff,  therefore,  was  entitled  to  treat  the  demurrer  as  a  nullity,  audio 
sign  judgment. 


(a)  2Har.  &  Wol.  113;  5  Dowl.P.  C.  134. 
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T\fndaUi  emUrd, — ^The  pnnciple  on  which  the  case  of  Barker  v.  Gleadow      B^jOohh. 
VIS  decided,  is  also  favourable  to  the  present  rule.     That  principle  is,  that      Child iien 
the  undertaking  to  plead  issuably  is  confined  to  the  state  of  the  record,  as    mannerino. 
K  b  when  the  undertaking  is  made.     Here,  the  state  of  the  record  having 
been  altered  bj  the  amendment  made  in  the  declaration,  the  defendant  was 
not  bound  to  plead  issuably  after  that  alteration.     The  case  of  Jones  v. 
Meordlf  (6),  is  also  an  authority  in  favour  of  this  rule,  though  not  exactly 
n  point. 

CoLSRiDGE,  J. — I  take  it,  that  the  principle  laid  down  in  the  case  of  Barker 
T.  Gleadow,  and  carried  out  by  a  subsequent  decision  in  the  Court  of 
Egekt^uer  {e),  is,  that  the  undertaking  to  plead  issuably  had  reference  to 
ikt  then  state  of  the  record.  Each  party  knows  the  terms  of  that  contract ; 
\nt  if  afterwards  the  record  is  altered,  the  contract  is  no  longer  binding ;  and 
Ihedefendaof  s  contract  does  not  extend  to  that  altered  state  of  the  record. 
It  would  lead  to  great  inconvenience,  and  very  often  to  great  injustice,  if  it 
'were  understood  that  the  defendant  was  to  be  botmd  by  it ;  for  the  plaintiff 
■ight  afterwards  materially  alter  the  declaration,  and  so  do  substantial  injus- 
lioe  to  tne  defendant.  If  J  am  right  in  that  being  the  principle  of  the  two 
referred  to,  this  defendant  might  have  said,  I  am  ready  to  plead  to  thie 
kration  on  the  terms  of  pleading  issuably ;  but  if  the  plaintiff  is  afterwards 
%  liter  the  declaration,  the  defendant,  treating  it  as  a  common  ccmtract,  ought 
%be  remitted  to  his  former  state.  But  as  it  is  impossible  to  do  that,  the 
^tfendant  is  released,  and  he  stands  in  the  same  situation  he  was  in,  as  if 
kthtd  never  had  time  to  plead  on  the  terms  of  pleading  issuably,  and  has 
dfcthe  original  rights  of  pleading  and  of  demurring.  This  leads  to  no  inju%- 
Ibi^aitlie  plaintiff  is  aware  of  this  consequence;  while  the  effect  of  a  con- 
%By  dedsioa  migfat  prove  a  very  great  disadvantage  to  the  defendant.  I 
fllgbt  not,  therefore,  to  make  any  distinction  between  the  cases  cited  and  the 
It,  and  must  decide  that  the  plaintiff  has  done  wrong  in  signing  judg- 
and  that  this  rule  must  consequently  be  made  absolute. 

Rule  absolute. 

Jk)  1  Horn.  &  Hurl.  44;   3  Mces.  &      Hurl.  2;  3  Mees.  &  Wei.  304;  6 Dow. 
^«l  218 ;  6  Dowl.  P.  C.  369.  P.  C.  371. 

(()  fFoodman   v.  Goble,   1   Horn  & 


Denton  r.  Williams. 

^HIS  wa»  an  action  for  running  down  a  ship,  which  was  tried  some  time  Where  a  pUin- 

back,  and  in  which  a  verdict  was  found  for  the  plaintiff.    Afterwards  a  rule  t^^"*fter 

^  made  absolute  for  a  new  trial,  on  the  ground  that  the  verdict  was  contrary  verdict,  and  a 

^  the  weight  of  the  evidence.    The  plaintiff  had  since  become  a  bankrupt.  JrilTiSd'bwr 

^  rule  was  then  obtained,  calling  on  the  plaintiff  to  shew  cause  why  the  pro-  g«n»ed.  the 

^^edings  should  not  be  stayed  until  he  gave  security  for  costs.  ed  swwitylo" 

be  giTen  fur  the 

W,  H.  WaUon  shewed  cause.— The  defendant  is  not  entitled  to  have  secu-  Twu  n^  *2f-^ 
■"•y  for  costs,  unless  it  appears  that  the  actron  is  carried  on  for  the  benefit  of  gn'tJe'IS 

wai  carried  on  for  the  benelU  of  the  aMigneet. 
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the  plaintiff^s  assignees.  No  affidavit  to  that  eflect  has  been  made  b  snpfwrt 
of  this  rule.  If  the  plaintifT  himself  is  still  carrying  it  on,  the  defeodant  is  not 
entitled  to  have  security  for  the  costs.  The  case  of  Ciarke  t.  Caberiia), 
shews  that  this  right  of  action  does  not  pass  to  the  assignees,  unless  ihej 
interfere ;  and  the  case  of  Beckham  v.  Knight  {b),  shews  clearly  that  wbea 
the  action  is  not  corricd  on  by  the  assignees,  but  by  the  plaintiff  himself  the 
Court  will  not  compel  him  to  give  security  for  costs.  There  was  also  a  caae 
in  this  Court  similar  to  the  present,  in  which  Coleridge,  J.,  decided  that  this 
application  could  not  be  made  before  it  was  ascertained  that  the  assigaeei 
were  carrying  on  the  action  (c). 

Creavcelly  contrd. — This  application  is  quite  regular,  being  made  bete 
any  fresh  step  has  been  taken  in  the  cause  since  the  plaintiff  became  bank- 
rupt. There  can  be  no  doubt  but  that  the  action  must  be  continued  by  the 
assignees  of  the  plaintiff;  and  the  cases  of  Man  ley  v.  Afayne{d),  and  Matm 
V.  Polhill{e)  are  authorities  in  support  of  the  present  application. 

Williams,  J. — It  is  the  change  of  circumstances  alone  which  has  gifei 
rise  to  this  application.     I  am  not  aware  that  any  distinction  can  be  dnim 
between  the  present  application  and  that  of  3faeon  v.  PolhilL     There  the 
action  was  proceeding,  and  in  the  course  of  the  cause  the  application  i«; 
made,  and  was  S4iccessful.     No  doubt  that  in  this  case  the  proceedii^  hM^ 
gone  much  further.     Here  a  verdict  which  has  been  obtained  has  been  Ml 
aside,  and  a  rule  for  a  new  trial  has  been  granted ;  and  then,  in  the  middb 
of  the  cause,  before  any  further  step  has  been  taken,  this  application  vtt 
made.     The  only  question  is,  as  to  whether  the  assignees  are  the  parties  who 
are  actually  proceeding  with  the  cause.     Prima  facie,  it  would  appear  pio* 
bable  that  they  are  proceeding  with  it,  for  where  else  could  the  funds  cooe 
from.     In  the  case  of  Beckham  v.  Knight,  I  observe  that  Tindal,  C.  J.,  reliai 
on  the  circumstance,  that  it  was  expressly  denied,  not  that  it  was  not  stated 
affirmatively  that  the  assignees  would  interfere  with  the  action  ;  and  but  (or 
that  circumstance,  the  Court  would  have  compelled  the  plaintiff  to  give  secu- 
rity for  costs.     The  only  difference  here  is,  that  this  cause  has  proceeded  veiy 
much  further,  but  I  cannot  distinguish  it;  and  the  rule  must  therefore  be 
made  abi^olute. 

Rule  absolute. 


(a)  3  Mo.ire,  96. 

(A)  6l)owl.  P.(\227;  S.r.,notS.P. 
1  Hum  &  Hurl.  71. 

(c)  The  case  of  Rrynolds  v.  Howden^ 


Will.,  Wol.  &  Dav.  597,  not  then  »• 
porteii. 

{d)  3  Man.  &  Ryl.  381. 

{e)  2  Dowl.  P.  C.  61 ;  1  Cr.  &M«» 
620 ;  3  T)  r.  595. 


Macfarlane  V.  GUNN. 


On  arulo  to        ^T^HIS  was  an  action  fur  money  had  and  received.     At  the  trial,  before  t» 
TZ^Z^r^'^  ""^^t'**  ^^^riff  of  Middlesex,  it  was  submitted,  that  under  the  circani- 

bhould  not  be      stances,  the  action  did  not  lie;  and  the  under  sheriff,  being  of  that  opiniflV 

entered,  the 

Court  will  DOt  enter  into  the  question,  whether  a  new  trial  ought  not  to  be  granted. 
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was  aboat  to  nonsalt  the  plaintiff)  but  he  refused  to  be  nonsuited.     The      BaaComrt. 
luder  aheriff  then  directed  the  jury  to  find  a  verdict  for  the  defendant,  but   MACFAKLAwr. 
ihey  found  a  rerdict  for  the  plaintiff*,  for  40».  damages.     The  sheriff*  gave         ^^ 
letre  to  the  defendant  to  move  to  enter  a  nonsuit.     A  rule  nisi  having  accord- 
iogl/  been  obtained  to  set  aside  the  verdict,  and  enter  a  nonsuit : 

Kelly  shewed  cause,  and  contended  that  there  was  no  power  to  enter  a 
nonsuit)  even  though  leave  was  reserved,  as  the  plaintiff*  had  refused  to  be 
nonsuited  ;  and  that  the  only  ground  for  moving  was  for  a  new  trial,  which 
the  Court  would  not  grant,  as  the  verdict  was  under  5/.  (a),  and  as  the  rule 
was  not  in  the  alterative. 

Roland,  cantrd,  contended  that  the  practice  as  to  the  verdict  being  under 
511  did  not  apply,  as  it  was  a  perverse  verdict ;  and  that  if  there  was  no  power 
to  direct  a  nonsuit  to  be  entered,  still  the  Court  would  mould  the  rule,  and 
grant  a  new  trial. 

Williams,  J. — If  there  has  been  a  perverse  verdict,  the  practice  as  to  the 
dunages  being  under  5L  does  not  apply.  But  I  think  that  I  must  look  at  the 
itrm  of  the  rule,  and  that  I  cannot  now  alter  the  terms  of  it.  The  rule  is  to 
ttter  a  nonsuit,  as  that  cannot  be  done,  I  cannot  enter  into  the  question  of 
vbether  a  new  trial  ought  to  be  granted,  as  the  rule  is  not  in  the  alternative. 
The  constant  practice  of  so  shaping  rules  shews  the  necessity  of  that  practice. 
His  another  question  whether  the  defendant  has  any  other  means  of  relieving 
buelf. 

Rule  discharged. 

(a)  See  Packham  v.  Newmany  1  Cr.,  M.  &  Ros.  585;  5  Tyr.  215;  and  Lyddon 

V.  Coombs,  Will.,  Wol.  &  Dav.  207. 


Bettyes  v.  Thompson. 

T^HE  defendant  having  been  arrested  on  a  testatum  capias  ad  satisfacien^  The  omission  of 

duniy  at  the  back  of  which  was  not  indorsed  his  place  of  abode,  as  *f®t^^j^7"d^* 

f^nired  by  the  rule  of  H,  T.,  2  &  3  G.  4(a),  a  rule  was  obtained  to  shew  ant*s  place  of 

^use  why  he  should  not  be  discharged  out  of  custody  for  irregularity.    The  J^m«7 1«  *** 

Pendant  had  left  the  country,  and  been  living  some  time  in  France y  which  taken  idvwiuge 

•^as  the  reason  why  no  place  of  abode  was  indorsed.  fen^nt. 

Alfred  S.  Dowling  shewed  cause. — The  rule  of  Court,  which  has  not 
^*«en  complied  with,  was  made  for  the  benefit  of  the  sheriff*,  and  therefore  the 
'defendant  cannot  avail  himself  of  the  omission  to  indorse  his  place  of  abode. 
U  is  true,  that  in  the  case  of  Constable  v.  Fothergill  {b),  Patteson,  J.,  did  not 
^  to  adopt  this  argument,  but  yet  he  did  not  determine  the  point.    In 

(«)  5  R  &  Aid.  560.  (b)  2  DowL  P.  C.  591 
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Baa  Cami,      Davidson  v.  Dunne  (c),  the  Courijieem  oertainly  to  haYe  expresfled  «i  opioMi, 

BiTTYEs       ^^^  ^^  omiBsion  ol'  thu  indorsement  was  an  irregularity  which  thedefendnt 

V.  could  take  advantage  of:  but  in  that  case  also  the  point  was  aot  detemuMd. 

Thompson.  o         »  r 

In  Esdaile  v.  Davis  (d),  Patteson,  J,,  expressly  taid,  that  the  point  had  not 
yet  been  determined ;  and  though  it  was  argued,  refused  to  decide  it  Kat- 
rick  V.  Nanney  (e),  and  Clarke  v.  Palmer  (f),  are  also  cases  where  the  object 
of  the  rule  came  into  discussion.  The  intention  of  the  rule  must  have  been 
to  assist  the  sheriff)  so  that  he  could  have  no  difficulty  in  finding  the  right  per- 
son when  he  proceeded  to  make  the  arrest  The  distinction  as  to  the  indone- 
inent  on  mesne  and  on  final  process,  as  regards  the  defendant,  is  approved  of 
by  PatteeoTit  J.,  in  the  case  of  Eedaile  v.  Davie  ;  so  that  no  argument  can  ht ^ 
raised  from  the  materiality  of  the  indorsement  on  mesne  process.  In  the  pf^ 
sent  case  also,  it  was  impossible  to  give  the  defendant's  place  of  abode,  as  be  j 
had  absconded,  and  was  living  somewhere  in  Fronetf.— Two  other  groiindi  of 
irregularity  were  also  argued. 

■ 
Peteredofrffy  eontrd, — There  being  no  direct  authority  on  the  point,  it  nroit; 

be  decided  on  the  construction  and  intention  of  the  rule  of  ^.  T.,  2  &8  G.i^i 

itself.     That  rule  is  connected  with  two  others,  neither  of  which  could  fanit 

been  intended  for  the  protection  of  sheriffs  only,  but  must  have  beeo  (or  tht^ 

benefit  of  all  persons.     The  object  of  this  particular  rule  must  have  besD 

prevent  mistakes  as  to  the  person  who  is  to  be  taken  in  ezecutwn.    TVs 

first  cases  cited  on  the  other  side,  as  far  as  they  go,  are  favourable  to  the 

sent  application.     An  argument  may  also  be  drawn  from  the  similar 

in  the  Uniformity  of  Process  Act,  2  &  3  ^.  4,  c.  39,  schedule,  Na  4| 

requires  the  defendants  place  of  residence  to  be  stated  in  writs  of  eapasa^ 

having  been  decided  on  that  Statute,  that  the  omission  may  be  taken 

tage  of  by  the  defendant.     It  would  have  been  suflkrient  in  this  ease  to 

described  the  defendant  as  "  late  of  such  a  place,'*  Hill  v.  Harvey  (g\  or  to 

have  given  his  supposed  place  of  residence,  Rolfe  v.  Swann  (A). 

Cur.  adv.  vulL 

Coleridge,  J.,  afterwards  gave  judgment. — One  irregularity  comphiMl] 
of  was,  the  want  of  any  indorsement  of  the  defendant's  place  of  abode  ani^ 
addition  on  the  testatum  capias  ad  satisfaciendum,  on  which  he  had  been  , 
taken.  This  is  required  by  the  rule  of  H.  T.,  2  &  3  Geo.  4,  on  all  writs  of  ^ 
capias  ad  satisfaciendum ;  and  it  was  not  disputed  but  that  the  preceiA 
writ  was  within  the  rule.  It  was  contended,  however,  that  the  role 
intended  for  tbe  benefit  of  the  sheriff  only,  and  that  the  defendant  could  not 
avail  himself  of  the  non-compliance  with  it  I  cannot  find  that  thisar^menti 
which  is  not  new,  has  ever  been  countenanced  from  the  Bench.  In  ComtM 
V.  Father gilly  my  brother  Patteson  expressly  dissented  from  it ;  and  I  can  « 
no  satisfactory  foundation  on  which  to  rest  it  It  seems  to  me,  that  thisnik 
is  but  part  of  a  general  provision,  the  object  of  wtnch  is  stated  in  the  preaoNk 

(c)  4  Dowl.  P.  C.  119.  (g)  X  Gale,  185 ;  4  Dowl.  P.CIO; 

(</)  Ante,  35;  6  Dowl.  P.  C.  465.  2  (>.,  M.  &  Ros.  307.  ^ 

(e)  1  Dowl.  P.  (\  58.  (//)  2  Galf,  82;  1  Meea.  &  Wd.3» 

(/)  9  B.  &  C.   153;  4  Man.  &  Bvl. 
141. 
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eventing  the  fraudulent  issuing  of  any  writ  of  execution  without 

4>  support  it''  The  defendant,  then,  is  clearly  within  the  intention 

i,  and  the  rule  therefore  should  be  absolute.  „     «- 

_  -     -     ,  Thompion. 

Rule  absolute. 


GORB  V.  MoRPHEW. 

\  calling  on  the  plaintiff,  who  sued  in  forma  pauperis,  to  shew   Under  the  rule 

hy  he  should  not  pay  the  costs  of  the  day  for  not  proceeding  to   f  ^  \iq^  ^  J„l 

different  occasions,  pursuant  to  notices  he  had  given  ;  "oo  •w»°8  »«>  . 

■  forma  pauperu 

mav  be  com- 

5wcd  cause. — The  effect  of  granting  this  rule  will  be,  to  prevent  {k^^^tsSthe 
trying  the  cause  at  ail,  as  the  cost«  exceed  5/.,  which  the  plaintiff  day  for  notptro- 
in  affidavit  he  is  not   worth,  on  his  petition  to  sue   in  forma   Swrluluiuo"  * 


notice. 


itrd, — ^This  rule  is  moved  under  the  rule  of  H.  T.,  2  W.  4, 
•{Coleridge,  J. — Is  it  the  meaning  of  that  rule,  that  the  defendant 
br  the  costs  of  the  day  for  not  proceeding  to  trial  ?  May  it  not 
he  plaintiff  shall  eventually  be  liable  to  all  the  costs  of  the  cause?] 
36  of  Doe,  d.  Lindeey  v.  Edwards  (b),  a  rule  nisi  was  granted  in 
{Coleridge,  J. — In  that  case  it  was  taken  for  granted  that  the  rule 
>ved  in  this  form  ;  and  that  the  term  **  costs  ^*  in  the  rule,  meant 
the  day  for  not  proceeding  to  trial.] — It  is  submitted  that  it  must 
>8t8  of  the  day. 

SB,  J. — There  is  a  great  hardship  on  parties  who  are  sued  by 
id  I  think  that,  notwithstanding  the  doubt  which  arises  on  the 
e  Rule  of  Court,  yet  that  this  rule  must  be  made  absolute.  In 
Weston  V.  Withers  (c),  the  Court  adopted  a  similar  course  of  com- 
uper  to  pay  costs  (rf). 

Rule  absolute. 


r1.  P.  C.  198.  (v)  2T.  R.  511. 

kl.  W  C.  4o«.  \d)  See  Tidd '»  Prac.  98,  9tli  edit. 


V\'  I  Lcox  V.  Lemon. 

0  S.  DOW  LING  applied  to  the  Court  to  discharge  the  defend-    On  giring 
der  the  Small  Debtors'  Act,  48  G.  3,  c.  123.    Notice  of  the  appli     Sonfor^theS^ 

:ieen  given  under  the  rule,  H.  T.,  2  W.  4,  I.  90  (a),  charge  of  a 

prifooer  under 
the  Small  Debtors*  Act,  it  is  not  necessary  to  leave  a  copy  of  the  aifidaTit,  on  which  the  motioa 
fk  to  be  made. 

(a)  I  Dowl.  P.  C.  195. 
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IhilGmrt.  R.  V,  Richards  shewed  cause,  and  contended  that  according  to 

the  books  of  practice,  it  was  necessary  that  a  copy  of  the  affidavit  o 
the  application  was  to  be  made,  ought  to  have  been  left  with  the  notic 
application  ;  but  that  it  had  not  been  done. 

Coleridge,  J.  (after  conferring  with  Master  Bunce), — I  understan 
is  customary  sometimes  to  leave  the  cop}'  of  the  affidavit,  but  it  is  no 
sary ;  and  therefore  this  rule  may  be  made  absolute. 

Rule  abs 


The  Queen  v.  The  Lords  of  the  Treasury,  Ex  pa 

The  Haron  de  Bode. 

1.  A  manda-    l^f  ^'  ^^^^  (with  whom  was  Manning),  applied   for  a  nile  ' 
«»  ^|1^  not  lie  *     cause  why  a  mandamus  should  not  issue  to  the  Lords  of  tl: 

the  Treasury  6ury,  commanding  them,  out  of  the  amount  of  the  surplus  paid  to  I 

^ere  they  jjjg  Commissioners  of  Deposit,  mentioned  in  the  Statute,  59  G,  3,  < 

act  merely  as  .  •         *  .  '  ' 

the  servanu  of  indemnify  the  Baron  De  Bode  for  the  loss  of  immoveable  property  ii 

enforceThe  w-  ^^^ce,  undulv  confiscated  by  the  French  authorities.     The  Baron  w 

tisfaction  of  a  in  England,  of  a  British  mother,  his  father  being  a  native  of  Germa 

Crown.  had  never  been  naturalized  in  France.    His  father  was  possessed  of  a 

2.  A.  manda-  ,p  l^icer  Alsoce,  which  was  an  inalienable  fief,  there  beine  no  powei 

wttf  will  not  lie  '  ... 

to  the  deposi-  the  entail.     The  present  Baron  was  invested  with  this  property  in  t 

faiiTto  pay°"  1792,  at  the  same  time  with  his  father,  and  subsequently,  at  the  l 

thereout  a  por-  out  of  the  French  revolution,  it  was  thought  adviseable  that  his  fathei 

tionof  an  un-  cede  to  him  all  his  right  to  the  property  in  question,  which  was  aca 

liquidated  done.   Afterwards,  the  Baron  and  his  father  fled  from  France,  aod  tbei 

claim,  the  de*  ... 

poaitaries  hav-  were  accordingly  put  into  the  list  of  emigrants  by  the  French  authorit 

awertainThe^^  ^^^^^  property  was  seized  and  confiscated.     At  the  general  peace,  in  t 

amount  of  the  1814,  by  convention  between  the  British  dXi6.  French  governments, 

3.  The  Court  agreed  that  the  latter  should  make  satisfaction  to  British  subjects 
refuaed  to  grant  n^rty  seized  during  the  French  revolution;  and  accordingly  a  mixc 

a  mandamva  ic  ^      "^  ir^.  ••  ii-i.^ 

the  Lords ofthe  mission  o{  French  and  English  commissioners  was  established  for  < 

McUnffThemto  ^^^^^e  claims.     The  claims  were  to  be  sent  in  within  a  certain  time, 

indemnify  a  which  time  the  Baron  De  Bode  sent  in  his  claim,  through  the  i 

the  surplus  of  ambassador,    he  being  at    the   time   in   the   Russian  service.     Th( 

thesum  handed  j)^  Richelieu .  the  French  minister,  at  first  thought  that  the  Baron  wj 
orer  by  the  '  .  .  ... 

Frenth  govem-  British  subject,  and  accordingly  his  name  was  not  inserted  in  a  regii 

SSUTfor^the  ^^^  ''^P*'  ^^  ^^^  claimants  who  sent  in  their  claims  within   the  i 

satisfaction  of  time.     Afterwards,  however,  the  claim  was  sent  by  the  Duke  De  R 

pro{wrty\ad^  to  the  mixed  commissioners  for  their  investigation,  but  the  name  was  i 

been  improper-  inserted  in  the  register.     By  a  further  convention  between  the  Fre 

If  seized  dur-  .         ,  i  i       ^      •» 

ing  the  Frenrfc  English  governments,  signed  on  the  25  th  April,  1818,  the  latter  a 

dSspoIaUf  *^*  accept  a  certain  amount  for  the  satisfaction  of  all  claimants.     Tb 

wUfcb  sum  was  commission  was  in  consequence  put  an  end  to,  and  the  Statute  59  G. 

regulated  by 

^    Statute  59  G.  3,0.31. 
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the  disposal  of  this  sum.     The  Baron'^s  claim  was  then  inves-      Baii  Court. 

commissioners  appointed  under  this  Act,  and  his  claim  was      .pj^^  Queen 
[e  then  appealed  to  the  privy  council,  as  he  was  entitled  to  do  r. 

;  but  the  award  of  the  commissioners  was  affirmed.     He  then      thb  Trea- 
)rivy  council  to  re-hear  his  case,  but  it  was  refused.     Subse-    *"J*^'  ^'  i"^^ 

for  the  first  time  discovered  that,  owing  to  the  delay  that  had       de  Bode. 
1  by  the  Duke  De  Richelieu's  doubts  as  to  whether  the  Baron 
subject,  his  name  had  never  been  inserted  in  the  register  of 

the  59  G.  3,  c.  3],  the  commissioners  had  power  to  investi- 
ms  only  which  were  registered  (a).  After  all  the  claims  were 
-emained  a  surplus  of  the  sum  paid  to  the  £n^/i>A  government 
iirhich  surplus  was  handed  over  to  the  Lords  of  the  Treasury(^). 

Cur.  adv,  vult 

J.,  afterwards  {June  14th)  gave  judgment. — This  was  an  ap- 
;  part  of  the  Baron  De  Bode^  for  a  rule  to  shew  cause  why  a 
uld  not  issue  to  the  Lords  of  her  Majesty's  Treasury,  com- 

to  shew  cause  why  the  amount  of  the  surplus  paid  by  the 

of  Deposit,  mentioned  in  the  59  6r.  3,  c.  31,  to  the  Lords  of 
or  so  much  thereof  as  may  [be  found  by  the  Lords  of  the 
le  sufficient  to  indemnify  the  Baron  De  Bode,  for  the  loss  of 
3perty  in  Lower  Alsace,  unduly  confiscated  by  the  French 
uld  not  be  paid  to  the  said  Baron  De  Bode. 
that  this  was  only  an  application  for  a  rule  to  shew  cause,  I 
rgued  at  unusual  length,  and  taken  time  to  look  at  the  affida- 
ure  and  importance  of  the  application,  as  regarded  both  the 

and  parties  applied  against,  together  with  the  fact,  that  the 
^erred  has  been  adjudicated  upon  and  rejected  by  a  Court  of 
ough,  as  was  alleged,  extra-judicially,  and  without  some  of  the 
aid  before  me,  seemed  to  me  to  make  it  fitting  that  I  should  not 
3,  unless  I  entertained  a  very  clear  and  considered  opinion 

g^rant  it,  unless,  upon  examination,  I  doubted  the  propriety  of 

tances  of  the  case  upon  the  affidavits,  (and  I  must  know  them 
er  means),  are  such  as  cannot  fail  to  inspire  a  warm  desire  to 
licant  every  possible  assistance ;  and  there  are  in  it  so  many 
nany  disputable  questions  of  law,  that  if  it  were  necessary  to 

fter  reciting  the  conven-  authorized  and  empowered,  according  to 
the  comiiiiBgioners  had  the  mode  and  form  which  has  hitherto 
icribed  in  a  register  the  been  observed,  and  subject  to  such  and 
!  claimants  who  present-  the   like  deductions  of  two  per  cent,  as 
within  the  period  pre-  have  heretofore  been  made  in  the  liqui- 
conventions,  and    had  dationsalrendyeffected,  in  manner  afore- 
paid  some  of  the  claims,  said,  to  apportion,  divide,  and  distribute 
n  order  to  enable  the  said  the  said  several  sums  of  money,  stipu- 
of  liquidation,  arbitra-  lated  by  the  said  several  conventions  to 
,  to  complete  the  examl-  be  provided  by  France,  and  to  order  the 
jdation  of  the  claims  of  same  to  be  paid  to  and  among  the  seve- 
o  shall  have  caused  their  ral  claimants  whose  names   are    duly 
18  to  be  duly  inserted  in  entered  in  the  said  registers.'* 
mentioned  registers,  it  (Jb)  The  grounds  on  which  the  appli- 
be  lawful  for  the  said  cation  was  made,  are  fully  adverted  to  in 
and    they   are    hereby  the  judgment. 
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BwlOwiri.      pronounce  judgment  on  them  all,  in  order  to  come  to  ih%  oonclnsiofi 
fhe  Quiiif     I  ^▼c  arrived,  I  certainly  should  not  have  trusted  myself*  sitting  al 

-^  ,  **  the  responsibility  of  such  a  decision.    In  the  view,  however,  which 

TRx  Trka-     this  application,  that  will  not  be  necessary ;  and  believing  the  points 

"rhe'^aoM**  '  decide  to  be  clear  and  free  from  doubt,  there  could  be  no  real  ki 
OB  BooE.  the  Baron  in  putting  him  to  the  expense  and  anxiety  of  a  protractet 
and  I  should,  at  the  same  time,  be  guilty  of  injustice  to  the  high  ofEcc 
whom  the  writ  is  prayed,  and  bring  unnecessarily  into  question  oer 
ciples  with  regard  to  the  jurisdiction  of  this  Court  in  cases  of  this  si 
experience  shews  it  to  be  most  important  to  maintain  inviolable. 

J  shall  assume,  for  the  sake  of  argument,  almost  every  fact  and  p 
which  the  Baron*s  application  has  been  rested ;  and  these  may  in  t 
be  thus  shortly  stated : — That  the  Baron  is  a  British  subject  by  bi 
either  by  virtue  of  the  original  investiture,  he  had  in  1 792  a  veste 
alienable  reversion  in  the  barony  mentioned  in  the  affidavits,  or,  by  tli 
of  his  father,  an  estate  in  possession;  that  by  an  unlawful  act  of  tli 
government  in  1 792,  his  property  was  seized  and  plundered,  as  beii 
a  British  subject,  and  very  heavy  losses  inflicted  on  him  thereby; 
ought  therefore  to  have  been,  and  was  in  fact,  taken  as  one  of  those 
behalf  reclamations  were  made  by  the  British  government  at  the 
1814,  and  whose  claims  were  contemplated  as  to  be  provided  for  by 
ventions  made  in  1 81 4  and  1815 ;  that  by  no  fault  of  his  own,  his  clai 
been  duly  preferred  by  him,  was  not  duly  registered  by  the  comn 
appointed  in  pursuance  of  those  conventions ;  and  that  their  reject! 
with  the  confirmation  of  their  award  by  the  privy  council,  being  extn 
do  not  exclude  him  from  a  further  prosecution  of  it.  I  shall  assome 
that  all  claims,  duly  registered,  have  been  either  satisfied  in  full  or 
and  that  a  surplus  remaining  of  the  sum  paid  by  the  French  goveiiH 
lieen  handed  over  by  the  commissioners  to  the  Lords  of  the  Treasu 
finally,  I  shall  assume  that  their  Lordships  have  been  required,! 
refused,  to  do  the  very  act  in  substonce,  which  the  present  writ  is  to  o 
them  to  do.  I  assume  all  these  things  for  the  sake  of  argunMnt;  bat 
any  misunderstanding,  it  is  fitting  that  I  should  add,  I  am  by  no  meu 
fied  at  present  as  to  some  of  them,  that  they  are  made  out  in  fiict,  or 
able  in  law. 

Upon  these  assumptions,  however,  it  is  only  necessary  for  roe  to  ( 
two  points ;  first,  the  nature  of  the  Baron's  right  to  any  portion  of  tbe 
handed  over  to  the  Lords  of  the  Treasury ;  and,  secondly,  the  chsr 
which  they  received  and  hold  it ;  for  it  is  clear  that  the  writ  of  wa 
cannot  issue,  unless  the  Baron  has  a  specific  legal  right  to  that  which  I 
for,  and  this  at  the  hands  of  those  from  whom  he  requires  it. 

Upon  the  first  of  these  points,  it  appears  that  the  British  goverenii 
ing  under  no  obligation  which  any  municipal  court  of  justice  coul 
enforced,  but  in  discharge  of  that  duty  which  every  government  o»i 
subjects,  stipulated  by  convention  with  the  French  government  fore 
aation  to  British  subjects,  for  property  which  had  been  unduly  cool 
It  was  finally  arranged  between  the  high  contracting  parties,  that  the 
on  being  paid  a  sum  of  money  by  the  latter,  should  place  itself  in  toe  j 
of  the  French  government,  and  undertake  the  liquidation  of  the  Britit^ 
In  pursuance  of  this  arrangement,  a  large  sum  of  money  was  irwaskn 
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fe  names  of  Briiuh  commissioners  ;  and  upon  this  being  done  the  BriHih  Bail  Omrt 

cgislatnre  intervened,  and  by  the  59  G,Z,  c.  31,  provided  for  the  total  dis-  XheQotatn 
local  of  this  sum.     Certain  of  the  British  claims  had  l)een  registered,  under  «. 

Bgnlations  previoosly  made  and  recognized  by  this  Act,  and  the  whole  sum  the  Trra- 


in  the  first  instance,  made  liable  to  those  claims.  Whether  by  so  enact-  ^^S^'S^  ^^ 
ig  any  moral  injustice  were  done  to  unregistered  claims,  is  not  a  matter  for  ob  Bodg. 
qniry  here ;  no  British  Court  or  subject  can  question,  but  that  if  the  whole 
im  had  been  absorbed  by  registered  claimants,  their  title  would  have  been 
defeasible,  and  no  unregistered  claimant  could  have  applied  successfully  in 
Court  of  Justice  for  any  share.  This,  on  that  supposition,  would  have  been 
e  caae  of  the  Baron  De  Bode. 

But  it  is  said  that  a  surplus  has  remained,  and  that  that  surplus  has  found 
I  way  into  the  hands  of  the  Lords  of  the  Treasury,  under  such  circumstances 
t  constitutes  them  public  tnistees  for  every  just  claimant  as  yet  unsatisfied, 
he  Baron,  it  is  said,  is  one  of  those  claimants;  it  is  true  his  claim  has  never, 
f  competent  authority,  been  established,  liquidated,  or  reduced  to  a  definite 
UD«  nor  has  any  specific  portion  of  the  surplus  ever  been  allotted  and  ap- 
popriated  to  meet  it  But  his  claim  is  a  just  one,  is  capable  of  proof,  he 
la  been  guilty  of  no  laches  in  preferring  it,  and  he  has  a  right  to  have  it 
i|iiidated,  and  a  portion  of  the  surplus  appropriated  to  it.  This  is  the  state 
r  things  cm  his  side. 

On  the  other  band,  what  is  the  position  of  the  Lords  of  the  Treasury  ?  They 
■ve  received  the  surplus  under  the  Act  of  Parliament :  by  the  i6th  section, 
ha  commissioners  were  to  invest  the  money  **  for  the  purposes  of  being  ap- 
^ied  to  the  payment  or  liquidation  of  any  such  claims,'^  (t.  e.  registered 
Wms) ;  "  or  in  case  all  such  claims  shall  be  paid  or  liquidated,  for  such  other 
as  the  said  Commissioners  of  the  Treasury  for  the  time  being,  or  any 
of  them,  shall  direct  the  said  Commissioners  of  liquidation,  arbitration, 
lad  award,  to  apply  the  same.'" 

Now,  it  is  obvious  that  tmif  application  of  this  surplus  by  order  of  the 
theasary  would  have  been  an  application  under  the  Act  of  Parliament; 
kowerer  unjust,  no  British  Court  of  Justice  could  have  afibrded  relief  against 
iL  The  Statute  gives  the  Treasury  an  absolute  discretion  to  order  the  pur- 
of  its  application ;  the  commissioners  must  obey  the  order  given  by 
and  the  Statute  would  have  been  the  protection  both  fur  the  one  and 
Ihs  other. 

Lst  it  DOW  be  supposed,  which  is  the  most  favourable  supposition  that  can 
hs  madr  for  the  Baron,  that  the  Lords  have  made  a  simple  order  to  pay  it  to 
IhsmaelTes,  and  put  the  fund  under  their  immediate  controul.  The  money 
Ml  then  hare  been  traced  from  the  hands  of  the  French  government  into  those 
of  the  British,  charged  with  a  solemn  trust;  by  it  disposed  of  to  commis- 
iioners,  acting  under  a  Statute  of  the  realm,  and  a  portion  of  it  by  them 
ivtomed  into  the  hands  of  the  servants  of  the  British  crown.  I  may  con- 
cede that  the  solemn  trust  now  revives;  and  in  this  state  of  things  I  am 
cfetfly  of  opiobn  that  two  insuperable  difliculties  are  presented  to  the 
1*8  present  application. 

In  the  first  pkce,  his  claim  is  unproved  and  unliquidated;  he  cannot  call 
the  depositoriea  of  a  gross  fund  to  pay  him  thereout  any  portion,  till  he 
reduced  his  demand  to  a  certainty  ;  he  cannot  call  on  these  depositories 
to  aaoertaiD  his  ckim,  they  have  no  power  so  to  do ;  no  power  to  hear,  to 
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Bail  CouTi,      inquire,  to  take  proofs,  to  determine.    Merely  as  depositories  thej  have  00116 
Th*QuitEN     ^^  these  powers,  and  no  Law  or  Statute  has  invested  them  specially  with 

V.  them. 

THE  lisA-**^        In  the  second  place,  in  what  capacity  do  the  Lords  of  the  Treasury  liold 

8URT,  Ex  parte  this  fund?     Most  clearly,  as  the  mere  servants  of  the  Crown.     By  the  eier- 

OE  Bode.       ^^^^  ^^  the  royal  functions  the  money  was  first  obtained ;  the  present  daim 

has  been  properly  admitted  to  be  beside  the  parliamentary  appropriatioo  of 

any  part  of  it ;  and  the  residue  has  now  reverted  to  the  Crown,  and  is  in  the 

hands  of  the  Crown  by  its  servants. 

But  against  the  servants  of  the  Crown,  as  such,  and  merely  to  enforce  tk 
•  satisfaction  of  claims  upon  the  Crown,  it  is  an  established  rule,  that  a  mmi^ 

mus  will  not  lie.  I  call  this  an  established  rule,  and  I  believe  it  has  neiv 
been  broken  in  upon.  There  arc  circumstances,  indeed,  under  which  a  mm- 
damns  will  lie  against  the  Lords  of  the  Treasury ;  and  a  much-misunder* 
stood  instance  is  the  case  of  The  King  v.  The  Lords  of  the  Treasury {di* 
There,  it  appeared  prima  facie,  that  a  pension  had  been  granted ;  that  fundi 
applicable  to  its  payment  had  been  placed  by  Parliament  in  the  hands  of  tk 
Lords  of  the  Treasury,  as  public  officers,  charged  by  Statute  with  the  ptf 
ment  of  such  pensions  ;  that  the  Lords  had  allotted  the  fund  for  the  paymeol^ 
and  acknowledged  to  the  claimant  that  they  held  it  for  his  use;  and  tkl 
they  only  refused  to  pay,  because  he  declined  to  take  it  clogged  with  oos* 
ditions,  which  they  had  no  right  to  impose.  These  were  the  facts  on  whkk 
the  Court  directed  the  mandamus  to  go,  and  no  answer  was  given  to  ttai; 
but  in  so  deciding  the  Court  did  not  impliedly  infringe,  and  they  expreii(f 
affirmed  the  doctrine,  that  a  mandamus  will  not  lie  against  the  Crown,  mr 
\xA  servants,  as  such.  It  is  only  necessary  to  refer  to  the  cases  which  areli- 
be  found  in  the  same  volume,  of  The  King  v.  The  Lords  of  the  Treanift- 
In  re  Smythe{b),  In  re  IIand{c),  and  Ex  parte  Richetts(d/,  (decided  ii 
Strict  consistency  with  the  former  case,  but  upon  the  distinction  adtertidli 
above),  to  perceive  that  the  doctrine  of  the  Crown^s  exemption  froai 
mandamus,  and  of  the  Crown's  servants  equally,  has  not  been  brought  i0 
question  by  the  Court  of  Queens  Bench  in  modern  times.  I  have  neitktf 
the  power  nor  the  inclination  to  shake  it. 

Upon  these  grounds,  I  feel  compelled  to  refuse  this  rule ;  and  the  imfMrt' 
ance  of  the  subject  matter  to  the  party,  and  as  a  matter  of  principle,  kMt 
induced  me  to  state  my  reasons  at  this  unusual  length.  The  case  of  thaip 
plicant  has  been  set  before  me  with  extraordinary  zeal,  ability,  and  eloquenos; 
nothing  has  been  omitted  that  was  likely  to  inform  my  mind  or  interest  wf  < 
feelings.  Of  course,  upon  the  statement  of  one  side,  I  can  form  no  opiMi!, 
as  to  the  actual  merits ;  but  this  I  may  say,  that  if  the  decision  to  whick  I 
come  should  bar  the  applicant,  as  it  has  been  represented,  from  his  last  hop 
of  prosecuting  his  claim  with  success,  I  deeply  lament  such  consequeae^ 
though  the  fear  of  it  must  not  prevent  me  from  dealing  with  his  apfili- 
cation  as  I  think  the  case  requires  at  my  hands. 

Role  refused. 

(a)  4  Ad.  &  El.  286;  S.  C.  1  Har.&         (c)  4  Ad.  &  El.  984;   S.C  2  Jbt. 
Wol.  533 ;  5  Nev.  &  Man.  589.  &  Wol.  67 ;  6  Ncv.  &  Man.  508. 

(b)  4  Ad.  &  El.  9?6;  S.  C.  6 Nev.  &         (rf)  4  Ad.  &  El.  999 ;  S.  C  6II*  ' 
Man.  505  &  Man.  523. 
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le  QoEEN  f'  The  Recorder  of  the  Borough  of  Ipswich.     ^.  boh  cowl 

the  Ist  {^January,  1838,  the  town  council  of  the  borough  of  Ipnoich      1.  It  ii  to  be 

made  a  borough  rale  for  above  3000/.  which,  on  the  face  of  it,  purported  J^,^'""^^ 

made  under  the  provisions  of  the  Stat.  7  Will.  4,  and  1  Vict.  c.  81,  s.  2,  for  the  purpose 

:pences  incurred  previous  to  the  passing  of  that  Act,  and  in  putting  in  "^nstoh^oa 

ition  the  provisions  of  the  Municipal  Corporations'  Reform  Act,  5  &  6  the  face  of  it, 

4,  c.  76.     An  appeal  against  this  rate  having  been  made  to  the  quarter  US  appeal    *' 

ns  of  the  borough,  an  objection  was  taken  that  there  was  no  power  given  ■^•^"•*I*IP 

3eal  against  this  rate.     The  recorder  decided  in  favour  of  the  objection,  does  not  lie, 

fused  to  hear  the  appeal.     A  rule  was  last  Term  obtained,  calling  on  the  "u,^L^of  ^^ 

ler  to  shew  cause  why  a  mctndamus  should  not  be  issued,  commanding  ucertainin^ 

>  enter  continuances  and  hear  the  appeal.  made  f^'tliat 

purpose,  if 

Alexander,  Prendergaet,  and  A^.  Palmer,  this  Term,  shewed  cause. —  express  power 
ate  in  question  was  made  under  the  Stat.  7  Will.  4,  and  1  Vict.  c.  81,  s.  ^^7 "jj^  l^^li* 

which  was  passed  in  consequence  of  the  case  of  Woods  v.  Reed  {b),  in  lies  to  the  ses- 

it  was  decided  that,  under  the  6  &  6  Will.  4,  c.  76,  s.  92,  the  council  of  borolgfme,* 
»ugh  have  no  power  to  make  a  retrospective  rate.     In  the  Stat.  7  Will,   fnerely  as  such, 
I  1   Vict,  c  81,  there  is  no  express  provision  that  there  may  be  an   of  any  express 
I  against  a  rate  made  luider  its  provisions,  and  the  case  of  The  King  v.  P®'^*''  ^Y®** 
^ueticee  of  Surrey  (c),  and  other  cases  which  may  be  cited,  shew  that,      3.  By  tiie  5 

such  cirbumstances,  there  can  be  no  appeal.     It  will  be  contended,  75^ 8!92  twwer 
he  latter  part  of  the  second  section  gives  the  same  power  of  appeal   ^^  given  to 
(t  this  rate  that  was  given  against  rates  made  under  the  provisions  of  rate,  and  to"^ 

WilL  4,  c  76,  s.  92,  but  neither  of  the  words  "  made,  levied,  and  reco-  ?Ppea»  against 

,  It  to  the 

^  can  be  construed  to  mean  any  thmg  as  to  appeals.     Had  it  been  sessions:  by 

ed  to  give  the  power  of  appeal,  more  comprehensive  words  would  have  ^^^^\  v.'^si 

used.     It  may  very  well  be  supposed,  that  there  was  no  intention  in  b.  2,  power  was 

^lature  to  give  a  power  of  appeal,  inasmuch  as  the  power  to  make  a  a  borough  rate 

t  all  under  the  Stat.  7  Will.  4,  and  1  Vict.  c.  81,  s.  2,  could  only  be  once  for  some  parti- 

.  cular  expences 

sed,  being  limited  to  six  months  aAer  the  passing  of  that  Act.     It  might  which  there 

ore,  have  been  thought  unnecessary  or  inexpedient  to  give  the  power  ^^"©"un^'LT" 

teal.    Nor  are  the  parties  without  any  remedy,  for  by  the  44th  section  of  the  former  Act, 

Will.  4,  and  1  Vict.  c.  78,  which  is  an  Act  to  amend  the  5  &  6  Will.  4,  enaded^Uiat 

a  power  for  remedying  the  misapplication  of  the  borough  funds  is  given,  "  r*7*n? 

18  commensurate  with  the  power  of  appeal. — (Other  points  of  objection  made,  levied, 

rule  were  also  argued.)  ^f^^tZVt 

provided  by 
the  said  Act  for  reinilating  corporations,  and  by  this  Act:" — Held,  that  there  was  no  appeal  to 
the  sessions  against  a  rate  made  for  those  expences  under  the  latter  Act* 


The  following    is  the  section : 
be  it  enacted,  that  it  shall   be 
for  the  council  of  any  such  bo- 
at any  time  within  six  calendar 
I  next  after  the  passing  of  this 
9  make  and  levj  a  borough  rate 
s  purpose  of  defraying  any  ex- 
incurred  before  the  passing  of 
ct  in  putting  in  execution  the 

.  L 


provisions  of  the  said  Act  for  regulating 
corporations  ;  and  every  such  rate  shall 
be  made,  levied,  and  recovered  in  tiie 
manner  provided  by  the  said  Act  for  re- 
gulating corporations,  and  by  tins  act.'* 

(6)  Mur.  &  Hurl.  256  •.  2  ftic<!e.  & 
Wcls.  777. 

(c)  2  T.  R.  504. 

2  A 
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Bnii  Court.  Cres8icpU^  Montaguc  Smith,  and  O^Malleyy  conird, — One  of  the  questions 

The  guEEN      ^^^^  wuuld  have  been  raised  on  the  appeal  against  this  rate  was,  that  it  wasiwl 
^-  made  for  the  purposes  contemplated  by  the  Stat.  7  Wi/l.  4,  and  1  Fict.  c.  81, 

of  Ipswich,  s.  2.  The  mere  assertion,  therefore,  of  the  town  council,  on  the  face  of  the  rate 
that  it  was  fur  the  purposes  of  that  Act,  will  exchide  the  appellants  from  content' 
ingthc  rate,  and  shewing  that  it  is  an  ordinary  borough  rate,  if  it  is  tobeassume( 
that  that  assertion  is  tnie,  and  that  there  can  be  no  appeal  against  it.  Tbi 
G)urt  will,  therefore,  issue  the  mandamui^  even  though  it  should  be  of  opinioi 
that  no  appeal  lies  against  a  rate  really  made  for  the  purposes  provided  fbrb; 
the  7  Will.  4,  and  1  Vict.  c.  81 ,  s.  2.  But  an  appeal  is,  in  fact,  given  by  tin 
Statute.  It  is  true  that  it  contains  no  express  words,  but  the  section  mm 
be  considered  as  incorporated  with  the  92d  section  of  the  5  &  6  If  i7/.  4,  c  1i 
where  the  power  of  appeal  is  given.  The  last  of  the  two  Acts  merely  give 
a  power  to  apply  the  same  "  borough  rate'^  to  new  purposes.  ]t  remaio 
still  a  borough  rate,  against  which  an  appeal  is  giren.  The  case  of  The  M 
torney  General  v.  Saggers  (d),  is  an  analogous  case,  where  it  was  held,  thai 
a  later  Act  having  prohibited  certain  foreign  goods  to  be  imported,  the  p» 
nalty  for  the  importation  given  by  a  former  Act  attached.  Being  a  case  of  a 
penalty,  it  is  a  strong  authority  for  the  present.  So  also  where  an  Ad 
declares  a  certain  offence  to  be  a  felony,  it  subjects  a  party  who  is  convicted d 
that  oflence  to  the  forfeiture  of  his  chattels,  without  a  special  enactment  to  that 
effect.  Again,  the  appeal  against  the  removal  of  paupers  was  given  hj  the 
Stat.  13  &  14  Car.  2,  c.  12 ;  and  though  various  kinds  of  settlement  have  beet, 
created  since  that  Statute,  yet  it  never  was  contended  that  an  appeal  doesMl^ 
lie  against  an  order  of  removal  to  any  place  where  such  subsequently  creatrf , 
settlements  have  been  gained.  So  also  an  appeal  is  given  against  poor  ntai^  i 
and  various  Acts  have  been  since  passed,  extending  the  purposes  to  wM'] 
such  rates  may  be  applied  ;  yet  it  has  never  been  thought  necessary  to  rejwt 
the  enactment  of  the  power  of  appeal.  The  term  "  borough  rate"  has  l^  1 
ceived  a  certain  defmition  in  the  Stat.  5  &  6  B'tU.  4,  c.  76,  which  has  alU'J 
given  a  right  of  appeal  against  it,  and  therefore  the  subsequent  Statute^ 
giving  additional  powers  for  raising  a  borough  rate,  impliedly  re-enacls  il  j 
the  incidents  to  wliich  it  is  liable.  The  case  of  The  King  v.  7%^  InhabiMf\ 
of  East  Teignmoftth  (e),  is  a  strong  authority  to  shew,  that  where  words  arr; 
used  in  pari  materia,  the  Courts  will  construe  them  to  have  the  sanie  meaa- 
ing.  The  words  in  the  latter  part  of  7  ll'i/i.  4,  and  1  Fid.  c.  S\,s.%"vi\ 
every  such  rate,  &c."  are,  in  fact,  quite  unnecessary,  and  are  mere  surplnsagf^ , 
the  previous  part  of  the  enactment,  giving  power  to  make  and  levy  a  horcia|fc  , 
rate,  impliedly  giving  all  the  necessary  powers  for  making  the  rate  availabte. 
Had  those  words  been  omitted,  there  could  have  been  no  doubt  but  thattli0  j 
s  jme  powers  might  hfive  been  exercised  as  may  be  in  levying  a  borough  raK 
under  the5  &6  IH//.  4,  c.  76,  s.  92;  and  of  course  the  right  of  appeal  vdiM  i 
also  have  been  incident  thereto.  Hud  the  7  IVill.A,  and  1  Vict,  c.  81,  s.t 
merely  enacted,  in  terms,  that  the  expences  for  which  it  provides  might  to 
paid  out  of  the  burough  rate,  there  could  be  no  doubt  but  that  it  would  still  haW  \ 
Kvn  liable  to  an  api>eal ;  yet,  *n  substance,  the  enactment  is  precisely  the »■•  ^ 
as  if  it  had  been  s>o  framed.     It  is  impohsible  to  understand  the  enactment  j 

(d)  I  Price,  182.  (e)  1  B.  &  Adol.  ^4. 
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B  7  WilL  4,  and  1  Fid,  c.  81,  as  to  borou<»h  rates,  without  referring      BajlCo^, 
to  the  5  &  6  fVili,  4,  c  76,  8.  92,  tu  see  what  is  intended  by  the  term.        The  Queen 

Cur.  adv.  vult.       TheBECo.uE. 

Gf  IPSV^ICll. 

LBRroGB,  J.,  afterwards  {June  12th),  grave  judgment. — This  was  a  nile 
nandamus,  to  the  Recorder  of  Ipswich^  to  enter  continuances  on,  and 
in  appeal  against  a  borough  rate,  made  on  the  1st  of  Jatmary,  1838,  to 

expences  incurred  before  the  17th  of  ^w/y,  1837,  (the  day  on  which  the 
f.  4,  and  1  VicL  c.  81,  received  the  royal  assent),  in  putting  in  execution 
oTisions  of  the  5  &  6  Wili.  4,  c.  76.  A  principal  objection  relied  on  in 
ig  cause,  was  that  this  rate,  being  imposed  under  the  7  HW.  4,  and  1  Vici.  • 

s.  2,  no  appeal  against  it  lay  ;  to  which  it  was  preliminarily  replied, 

his  could  not  be  assumed  against  the  appellants  merely  upon  the  state- 

of  the  parties  imposing  the  rate ;  that  the  appeal  was  one  mode  of 

aining  under  what  authority  the  rate  was  imposed,  and  that  the  appel- 

had  a  right  to  have  their  appeal  entertained,  in  order  to  put  the 
idents  on  proof  of  such  authority.  It  seems  to  me  clear  that  there  is 
indation  for  this  argument  Every  rate  being  made  by  a  limited  autho- 
n  the  exercise  of  power  given  by  Statute,  must  disclose  upon  its  face 
iwer  under  which  it  is  made ;  if  its  validity  comes  into  (juestion,  it  can 
itified  only  by  its  being  shewn  to  have  been  made  in  strict  accordance 
he  power  given  ;  if  it  fails,  when  tried  by  that  test,  it  cannot  be  sup- 
i  by  being  shewn  to  agree  with  any  other.  No  injustice  can  be  done 
ring  credit  to  the  title  which  it  bears ;  the  law  assigns  some  mode  of 
r  the  validity  of  every  rate,  under  whatever  authority  it  professes  to  be 
In  the  present  instance,  the  rate  professes  to  have  been  made  to 
f  by-gone  expences,  under  the  authority  of  the  7  iVtil  4,  and  1  Fict.  c. 
id  we  may  assume,  for  the  moment,  that  no  appeal  to  the  sessions  lies 
si  a  rate  so  made ;  but  unless  it  has  been  really  so  made,  t.  e.  unless 

according  to  the  requirements,  and  for  the  purposes  of  that  Statute,  it 
d,  as  has  been  in  effect  decided  in  Woods  v.  Reed^  and  there  is  no  neces- 
or  an  appeal  to  protect  the  party  charged  against  being  compelled  to 
L  In  an  action  brought  against  the  party  who  shall  seek  to  enforce  it, 
mid  be  compelled  to  prove  it  to  be  what  it  professes  to  be  ;  the  remedy, 
fore,  is  only  changed,  whereas  the  argument  on  the  other  side  would 
el  in  all  cases  the  trial  of  the  appeal,  in  order  to  see  \\  hether  the  appeal 

No  general  rule  can  be  better  established  than  that  no  appeal  lies  to  the 
)D9  from  the  acts  of  magistrates,  except  expressly  t,'iven  ;  and  yet  this 
nent  wotdd  put  it  in  the  power  of  the  sessions  to  determine,  in  every 

whether  the  appeal  lay ;  in  almost  all  cases  to  determine  it  finally,  and 

give  themselves  jurisdiction  by  their  own  decision. 
iking  it,  then,  to  be  a  rate  made  under  the  7  Will.  4,  and  1  Fict.  c.  81,  s. 
e  objection  above-mentioned  is  now  to  be  considered.  In  the  argument, 
eneral  rule  was  not  questioned  that  an  appeal  must  be  given  by  express 
Sy  and  it  was  admitted  that  the  section  in  question  contained  none  such  ; 
t  was  said,  that  the  92d  section  of  the  5  &  6  Will.  4,  c.  76,  must  be  read 
loorporated  with  it,  which  section  undoubtedly  gives  an  appeal  against 
txmnigfa  rate  authorized  by  it  to  be  made.  It  was  ingeniously  argued, 
this  was  the  same  borough  rate  which  is  there  described,  although  allowed 

2  a  2 
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Sail  Gmrf.      to  be  made  for  a  diflerent  purpose ;  that  it  was  clothed,  thereibre,  with  all 

ThTooiiir     ^^^  ^'^^  incidents,  among  which  the  liability  to  appeal  was  one ;  that  the 

V.  92d  section  had  created  and  defined  a  borough  rate,  when,  therefore,  a  sab- 

of  Iwhtich!*   sequent  Statute  authorized  the  collection  of  a  borough  rate,  the  term  must  be 

understood  as  containing  within  it  impliedly  all  the  particulars  of  that  de- 

finition,  as  much  as  if  they  had  been  expressly  enumerated ;  and  the  argument, 

therefore,  asserted,  that  the  words  which  conclude  the  section,  **  eserj  sock 

rate  shall  be  made,  levied,  and  recovered  in  the  manner  provided  by  the  siid 

Act  for  regulating  corporations,  and  by  this  Act,"  were  merely  surplusi^e^ 

adding  nothing  to  the  simple  words  "  borough  rate,"  by  what  they  expressed, 

nor  leaving  any  thing  to  be  inferred  against  the  right  of  appeal,  from  their 

omitting  to  mention  it. 

I  regret  that,  upon  consideration,  I  cannot  accede  to  this  reasoning.  It 
appears  to  me  based  on  the  fallacy  of  supposing  that  a  borough  rate  is  the 
mere  creature  of  the  5  &  6  Will.  4,  c.  76,  s.  92,  and  that  that  section  creating 
it,  gives  it  a  legal  character  and  certain  attributes  which  must  necessarilj, 
and  in  oil  cases,  belong  to  it  Borough  rates  however  simply,  as  well  is  in 
the  nature  and  applicable  to  the  purposes  of  a  county  rate,  were  well  koowo 
before  the  passing  of  this  Act ;  they  are  mentioned,  indeed,  as  well  known,  ii 
the  very  section  under  consideration,  and  it  can  never  be  said  that,  simply 
such,  they  are  liable  to  appeal ;  nor  can  it  be  argued  that  this  section,  either 
in  the  letter  or  the  spirit,  attaches  that  liability  to  all  borough  rates,  simply 
such.  All  that  it  does,  is  to  authorize  the  making  of  such  a  rate  ante 
certain  conditions  and  for  certain  purposes,  and  against  such  a  rate  so 
it  gives  the  right  of  appeal  to  the  Recorder. 

Neither  can  I  agree  that  this  is  the  same  rate  as  is  given  by  the  5  &  6  WL 
4,  applicable  only  to  a  different  purpose.  That  Statute  had  provided  for  thl 
coming  expences  of  the  boroughs,  in  case  of  a  deficiency  in  the  borough  fundll^ 
by  permitting  a  rate  to  be  levied  on  the  properties  in  the  borough,  in  the  mtiut 
of  a  county  rate.  But  it  was  found  that  expences  had  already  been  incofiei 
for  the  defraying  of  which  this  rate  could  not  be  levied,  nor  the  funds  io  htti 
from  previous  rates  be  made  available.  The  legislature  interposed,  not  If 
saying  the  funds  might  be  so  applied,  which  might  not  have  been  unnaUuA 
considering  the  necessity  for  it  could  never  recur,  but  by  authorizing  a  nli 
to  be  made  expressly  for  the  purpose.  The  new  rate  was  naturally  calMt 
borough  rate,  for  it  was  to  be  a  rate  on  the  inhabitants'  property  m  tks 
borough ;  but  the  framers  of  the  Statute,  not  content  with  authoriziag  i 
borough  rate  to  be  levie<1,  they  went  on  to  provide  expressly  how  sock  nil 
shall  be  made,  levied,  and  recovered,  by  reference,  namely,  to  the  mode  pi^ 
vided  by  the  5  &  6  Hill.  4,  c.  76,  and  ihe  Act  itself.  1  do  not  see  upoovht 
ground  1  can  reject  this  latter  part  of  the  clause  as  surplusage;  uoargooMt 
is  suggested  for  so  treating  it,  and,  admitting  that  so  much  of  it  as  respect! 
the  5  &  6  Will  4,  cuuld  be  so  regarded,  how  can  this  be  done  with  theli>lbirip( 
words,  "  and  by  thin  Act.^^  These  are  entirely  new,  and  cannot  be  contenM 
with  any  shadow  of  fairness,  to  be  included  under  the  term  "borough  rate** 
in  the  previous  Statute.  Hut  if  these  cannot  be  rejected  as  surplusage,  is  it 
reasonable  to  reject  the  preceding  words  of  the  very  same  clause  of  thl 
sentence?  Unless,  however,  this  can  be  done,  the  argument  in  favour  if 
an  appeal  becomes  very  difficult  to  be  maintained,  for  then  there  will  fai^ 
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»8  proyiskm  as  to  the  making,  levying  and  recovering ;  no  one  of     Baa  Comf. 

irds  will  apply  to  the  relief  given  by  appeal,  and  there  are  no  oUier     ^he  Qusiir 

hich  expressly  or  impliedly  give  it.  TheRBcoRDSB 

lot  insensible  to  the  inconvenience  of  the  conclusion  to  which  1  am     of  Ipiwicb. 

It  is  said,  indeed,  that  as  the  rate  was  to  be  made  but  once,  the  legis- 

ight  have  purposely  abstained  from  granting  any  appeal,  either  as 

:ary  or  inexpedient.     This  does  not  satisfy  me ;  but  no  incovenience 

eat  as  the  straining  the  words  of  a  Statute,  or  the  departure  from 

ed  rules,  in  order  to  meet  a  specific  grievance.     Being  determined 

K>n  thi»  principle,  I  feel  bound  to  say  that,  in  my  opinion,  no  appeal 

ist  this  rate,  and  therefore  the  rule  must  be  discharged. 

Rule  discharged. 


King  v.  Sackett. 

lefendant  was  arrested  on  the  following  affidavit  of  debt :  "  Jam$9  In  an  iffidaTit 

nff,  of,  &c.,  maketh  oath  and  saith,  that  George  Sackett  is  justly  and  JiluVex"  * 

ebted  to  this  deponent  in  the  sum  of  307/.,  for  principal  money  due  change  against 

ponent  as  indorsee  of  a  bill  of  exchange,  drawn  by  John  Trevers  and  it  is'not  nMea- 

1,  and  accepted  by  the  said  George  Sackett^  for  the  payment  of  307/.  ff'{??  •{".jf . 

ler  of  the  said  John  Trevere  and  Son,  at  a  day  now  past,  and  by  them  unpaid. 
to  this  deponent."    A  rule  having  been  obtained,  to  shew  cause  why 
idant  should  not  be  discharged  out  of  custody,  on  filing  common 


shewed  cause.^The  objection  that  is  made  to  this  affidavit  is,  that 
stated  that  the  bill  is  unpaid.  That  is  not,  however,  a  valid  objpc- 
Ihe  action  is  against  the  acceptor,  who  is  the  person  primarily  liable 
•ill.  The  distinction  between  the  acceptor  and  an  indorser  or  the 
s  laid  down  in  the  case  of  Buckworth  v.  Levi  (a),  and  a  number  of 
tes.  In  the  case  of  an  indorsee,  or  of  the  drawer,  who  are  only  col- 
liable  on  the  default  of  the  acceptor,  it  is  necessary  to  state  that 

In  PhiUipe  v.  Turner  (J)),  it  was  objected,  that  it  was  not  stated 
bill  was  still  unpaid,  but  the  objection  was  overruled.  Jamet  v. 
m  (c),  was  an  action  against  the  maker  of  a  promissory  note,  who  is 
jne  position  as  the  acceptor  of  a  bill  of  exchange,  and  it  was  held 
ary  to  state  the  default  of  the  maker.  The  form  given  both  in 
ind  also  ArchboliTs  Practice,  does  not  state  a  default  on  the  part  of 
>tor,  and  that  form  has  been  invariably  adopted.  Two  other  ana- 
ises  of  Matters  v.  Billing  (rf),  and  Lambert  v.  Wray  («),  may  also 
where,  in  actions  against  persons  on  a  deed,  it  was  held  unnecessary 

ling.  251 ;  5  M.  &  Pavne,  23 ;  (c)  2  Har.  &  Wol.  332 ;    5  Dowl.  P. 

>.  C.  21 1.    See  also  ffWight  v.      C.  275. 

nte,  189.  [^d)  3  Dowl.  P.  C.  751. 

)owl.  P.  C.  163;   5Tyr.  196; 

&  Bos  597. 


(c)  5  Tyr.  195 ;  3  Dowl.  P.  C.  169 ; 
1  Cr.,  M.  &  Ro8.  576. 
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BailCourt.      to  State  a  default  in  non-payment  of  a  sum  which  was  covenuited  to  b 
on  a  certain  day  which  was  past. 

James,  conird. — There  are  conflicting  decisions  on  affidaTits  to  holdt 
but,  in  the  present  case,  it  does  not  appear  on  this  affidavit  that  the  bill 
actually  unpaid.     The  word  "  indebted,"  is  not  of  itself  sufficient  to 
that  the  bill  is  now  due  and  unpaid.     The  bill  created  a  debt  before  it  h 
due,  so  that  it  is  consistent  with  the  word  "  indebted,''  that  the  bill 
yet  due.     In  Brett  v.  Lecett  (/),  it  was  held,  that  a  bill  which  was  nc 
was  a  good  petitioning  creditor's  debt.    It  would  be  impossible  to 
perjury  on  this  affidavit,  if,  in  fact,  the  bill  had  been  already  paid«  as  it 
be  quite  consistent  with  the  affidavit  that  it  had  been  paid.     The  ai 
should  have  had  the  words  ''  and  which  said  bill  of  exchange  is  now  uo 
added  to  it.     Those  words  are  contained  in  some  forms,  though  omiti 
others. 

Coleridge,  J. — It  is  truly  said,  that  the  decisions  on  affidavits  ti 
to  bail,  have  been  somewhat  contradictory ;  but,  at  the  same  time,  i 
cision  has  been  pointed  out  where  a  form  of  affidavit  to  hold  to  bail  10 
present,  has  been  held  bad ;  and,  on  the  other  hand,  the  case  of  Phil 
Turnery  which  was  a  decision  of  the  full  Court  of  Exchequer^  is  diret 
point  in  support  of  it,  and  another,  by  my  brother  Littledah,  in  this  < 
I  must  therefore  hold  that  this  affidavit  is  sufficient.  As  to  the  eftct 
words  "  is  justly  and  truly  indebted,*^  I  agree,  that  those  words  akx 
not  sufficient ;  it  is  a  mere  conclusion  of  law,  and  the  party  may,  no 
standing  them,  have  no  right  to  make  an  arrest  {g).  A  party  m 
indebted,  but  it  may  be  dehitum  in  presenti  iolvendum  infuturo,  Bi 
affidavit  goes  on  to  state,  (and  I  should  observe  what,  indeed,  is  notdis] 
that  although  it  is  necessary  to  shew  that  there  is  a  good  cause  of  ad 
is  not  necessary  to  state  it  in  any  precise  form  of  words),  words  whid 
been  expressly  held  equivalent  in  the  case  of  Warmiley  ▼.  Maeey  (A). 
form  there  was  similar  to  the  present,  and  the  objection  was  made  th 
bill  was  not  averred  to  be  unpaid.  Dal/aSj  C.  J.,  there  says,  "  Whatever 
that  a  bill  is  due,  shews  that  it  is  payable,  and  unpaid,  and  the  party 
necessarily  confined  to  any  precise  form  of  words ;  if  the  affidavit  sbei 
which  is  tantamount  to  the  word  unpaid,  it  will  be  sufficiently  clear. 
the  affidavit  states  that  the  bill  is  due,  and  the  acceptor  indebted 
plaintiff,  as  drawer  of  the  bill,  which  would  be  impossible  if  the  bil 
paid.  Any  other  construction  of  the  expressions  of  this  affidavit  woi 
violence  to  common  sense  and  reason.'*  On  the  authority,  therefore^  d 
and  of  the  other  cases  cited,  this  rule  must  be  discharged. 

Rule  dischaii 


64g 


(/)  13  East,  213.  (A)  2  Brod.  &  Bing.  338. 

g)  See  Elstone  v.  Alortlake,  1  Cliit. 
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The  Queen  v.  The  Mayor,  Aldermen,  and  Burgesses  of     Banomrt. 

the  Borough  of  Beverley. 

ONG  previous  to  the  passing  of  the  Municipal  Corporation  Reform  Act,  Where  disputes 
6  &  6  If  til.  4,  c.  76,  certain  pastures  had  been  granted  to  the  burgesses  of  twee*n  certiSn^ 
*everley,   and  their  successors,  and  by  an  old  Act  of  Parliament  certain  freemen  of  a 
ficers,  called  pasture-masters,  had  been  created  for  the  management  of  these  rights  of  pa*- 
utures.  After  the  passing  of  the  5  &  6  H'ilL  4,  c.  76,  some  disputes  arose  as  {JJJ J*® g,"  ?^* 
» the  beneficial  enjoyment  of  these  pastures,  in  consequence  of  which  the  served  by  the 
rivate  Act  6  &  7  WiU.  4,  c.  Ixx,  was  passed  for  the  regulation  of  them.  ofThe^M^nid- 
*his  Act  only  made  regulations  as  to  the  pasturage,  but  had  a  saving  clause  P&l  Reform 
5  to  the  soil  of  the  pastures,  and  enacted  nothing  as  to  the  trees  that  were  new  corpora- 
rowing  on  the  land.     The  right  to  the  beneficial  enjoyment  of  the  pastures  *!°"'  ®*  to  the 
rss  now  claimed  on  behalf  of  the  freemen  of  Beverley,  resident  in  Beverley,  down  the  trees 
nd  the  pasture-masters  had  ordered  the  trees  to  be  cut  down  and  sold.   The-  and^^n  iniunc- 
ew  corporation  then  applied  to  the  Ck)urt  of  Chancery  for  an  injunction,  and  t>on  .l»ad  been 
ibtained  one,  to  prevent  the  cutting  down  of  these  trees.     In  order  to  answer  the  Court  of 
bat  application,  and  to  dissolve  the  injunction,  the  pasture-masters  applied  to  £J**"f^'  *?jj 
he  corporation  to  allow  them  to  inspect  all  deeds,  &c.  relating  to  the  pastures,  a  manaamus  to 
mt  were  refused.     A  rule  having  been  obtained,  calling  on  the  present  cor-  tioiToftlur^ 
nration  to  shew  cause  why  a  mandamus  should  not  issue,  commanding  them  deeds,  &c. 
o  produce  to  the  pasture-masters  of  Beverley  all  deeds,  books,  papers,  &c.  the  possesion 
D  any  way  relating  to  the  pastures  of  Beverley,  and  to  allow  them  to  inspect  of  the  new  cor- 

-•      1  r         *i  poration,  in 

nd  take  extracts  from  the  same  :  order  to  enable 

the  freemen  to 
dissolve  the 

M.  D.  Hill  and  Austin  shewed  cause. — This  is  a  novel  and  unprecedented    injunction. 

ipplkatioo.     No  suit  is  pending  between  the  parties,  and  the  object  of  the 

Implication  is  merely  to  assist  a  proceeding  in  Chancery,  and  to  get  the  effect 

vfa  bill  of  discovery,  without  incurring  the  liability  which  attaches  to  it.   No 

iDBlanoe  can  be  cited  of  such  an  application  being  granted  ;  and  many  cases 

BHgfat  be  cited  to  shew  that  the  practice  of  the  Court  of  Chancery  is  to  make 

■n  interlocutory  order  to  compel  the  production  of  documents.     In  the  case 

of  The  Mayor  of  Southamplon  v.  Graves  (a),  an  action  was  pending,  yet  the 

Court  refused  inspection  of  the  corporation  books  to  the  defendant,  who  was 

a  stranger  to  the  corporation.     In  The  King  v.  The  Merchant  Tailors^  Com" 

ftmy(b),  it  was  held,  that  not  even  members  of  a  corporate  body  could  have 

a  mandamus  to  inspect  the  corporation  documents;  and  the  present  case 

does  not  materially  differ  in  its  circumstances  from  that  case.     The  persons 

*bo  set  up  a  claim  to  the  beneficial  enjoyment  of  these  pastures,  could  not 

we  had  a  separate  existence  as  a  body  from  the  old  corporation,  which  con- 

•isted  of  the  freemen  and  burgesses,  and  could  not  therefore  have  had  the 

'^  estate  in  the  soil  and  freehold  of  these  pastures ;  the  legal  estate  in  the  soil 

'^'Uf.t  have  been  in  the  old  corporation.     Then,  admitting  tliat  by  the  second 

*eciion  of  the  Stat.  6  &  6  Will.  4,  c.  76,  the  right  of  pasturage  is  reserved  to  the 


(a)  8  T.  R.  590.  (b)  2  B.  &  Adol.  115. 
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same  persons  who  enjoyed  it  before,  still  the  question  which  is  now  at  imw 
on  the  injunction  is  as  to  the  right  to  cut  down  the  trees,  whidiisaright 
incident  to  a  claim  to  the  soil  and  freehold.  The  private  Act  makes  no  pro- 
visions as  to  the  soil  and  freehold,  and  therefore  does  not  aflect  the  questioo. 
The  case  then  beconoes  similar  to  the  cases  of  Hodgei  t.  Atki9  (c),  and  Tkk 
Mayor  of  Southampton  v.  Grtxvei,  on  the  authority  of  which,  had  these 
applicants  brought  an  ejectment  for  this  land  against  the  corporaticm,  tbeCoort 
Would  have  refused  to  allow  an  inspection. — [Coleridge,  J. — ^That  may  be  so, 
except  that  under  the  second  section  of  the  Stat.  5  &  6  Will,  4,  c  76,  these 
persons  who  before  that  Act  had  certain  rights  have  them  thereby  reserved, 
and  yet  you  would  treat  them  as  strangers.] — ^They  are  mere  strangers,  as  they 
claim  a  right  to  the  soil. — [Coleridge,  J. — Is  it  necessary  that  there  should  be 
more  than  some  common  interest  ?] — Yes ;  it  is  submitted  that  there  roust  ba 
It  is  not  competent  for  every  member  of  a  corporation,  as  such  member,  to 
demand  inspection.  In  the  case  of  Cox  v.  Coppin  (e),  which  was  a  questioa 
between  the  plaintiff,  the  impropriator,  and  the  parishioners  of  the  parish,  is  to 
the  right  to  a  house,  the  Court  refused  the  plaintiff  inspection  of  the  ptridi 
books ;  saying  that  it  was  not  a  parochial  right,  but  a  title,  which  was  il 
question,  and  that  therefore  it  was  not  reason  that  the  parish  books  shoald  bo 
produced,  as  that  would  be  to  shew  the  defendant's  evidence. — [Coleridgif  J. 
— I  cannot  separate  this  as  a  question  between  a  right  and  a  title.  The  dan 
here  made  is  for  a  greater  interest  in  the  pasturage,  as  the  owners  of  the  aolL 
It  is  a  peculiar  case.] — It  is  not  denied  that  the  right  to  the  soil  was  vestel 
in  the  old  corporation ;  and  there  is  nothing  which  can  have  prevented  thit 
right  vesting  in  the  present  corporation. 

R.  Alexander,  contrd. — There  is  no  doubt  but  that  the  present  is  a  nofd 
application,  but  great  injustice  will  be  suffered  if  it  is  not  granted.  TiMi 
can  be  no  doubt,  even  if  the  soil  and  freehold  are  in  the  new  corpontioo,  bat 
that  the  beneficial  interest  is  reserved  to  the  same  persons  who  enjoyed  il 
before,  by  the  second  section  of  the  5  &  6  fViU.  4,  c.  76.  The  private  Act  alw 
confirms  that  right  to  those  same  persons.  There  is  then  an  existing  i^ 
in  these  persons,  and  there  is  a  dispute  as  to  that  right,  and  the  only  doei- 
ments  which  relate  to  the  property  in  question,  are  in  the  possession  of  Ikl 
present  corporation,  who  must  be  considered  as  holding  them  for  the  miitail 
benefit  of  both  parties.  The  case  of  JTie  King  v.  The  Merehani  IhiM 
Company  differs  very  much  from  the  present,  as  in  that  case  there  was  oo 
specific  matter  in  dispute.  That  case  is  an  authority  also  to  shew  that  it  il 
not  necessary  there  should  be  a  suit  pending  between  the  parties.  Hereabo 
there  has  been  a  distinct  application  for  inspection,  and  refusal,  which  tbefO 
had  not  been  in  that  case  as  to  some  particular  ordinances  referred  to,  as  to 
which  the  G)urt  seemed  inclined  to  have  granted  the  application. — fie  vai 
then  stopped  by  the  Court. 

Coleridge,  J. — In  making  this  rule  absolute,  it  must  not  be  taken  that  I 
decide  against  the  right  claimed  by  the  present  corporation.  I  find  that  there 
is  a  certain  community  of  interest  between  the  parties ;  that  the  title-deedli 


(c)  3  Wils.  398 ;  2  W.  Black.  877.  (il)  5  Mod.  395. 
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the  Mtre  M  to  the  subject  matter,  aA  to  whi«:h    ho  there  is  clearly  a  £ml  Qmrt. 

I  between  Uie  parties.     One  party  also  is  the  holder  of  these  title-  xbeQui«ii 

&c,  and  I  think  that  these  circumstances  are  sufficient,  in  the  present  ». 

I  autbome  the  Court  to  issue  the  writ  of  mandamuM,  &c. 

Rule  absolute.  <>»  BBTiaLBx. 


The  Queen  v»  Samuel  Bowser 

iquisition  on  the  Statute  8  Hen.  6,  c.  9,  for  a  forcible  entry,  on  which  An  inqaintioii 
J  justice  had  awarded  restitution,  having  been  brought  before  the  Court  ^try  uken 
rn  to  a  writ  of  certiorari,  a  rule  nisi  for  quashing  the  inquisition,  and  JJjf^'Jf^u^?^ 
rding  a  writ  of  re-restitution  was  granted.  One  of  the  grounds  of  objec-  c.  9,  &  21  i.  I, 
8,  that  the  inquisition  stated  "  that  R,  B.,  of,  &c.,  then  and  there  l^^^*  for^whlt 
fie  duly  authorized  agent  of  IV.  M.,  was  lawfully  and  peaceably  pos-  esute  the  party 
>f,"  &c.,  without  stating  what  was  the  interest  of  W.  M.  in  the  pro-  iJ*o^r*to  wil 
I  question.  i^o"^«  a justict 

'  to  award  retti* 


tutioiu 


r.  WcUeon,  on  shewing  cause,  contended  that  the  inquisition  was  suffi- 
ind  referred  to  the  cases  of  The  King  v.  Wileon  (a),  and  The  King 

.  Williams,  contrd.-^^yen  supposing  that  the  statement  in  the  inqui- 
•f  the  possession  of  R.  B.  as  an  agent,  is  sufficient  to  authorize  the 
to  award  restitution,  and  that  the  possession  of  the  agent  is  to  be 
'ed  as  the  possession  of  his  principal,  still  the  inquisition  is  defective, 
itute  8  Hen.  6,  c.  9,  is  confined  to  giving  restitution  to  persons  who 
^  in  fee;  and  by  the  Statute  21  Jac.  1,  c.  15,  the  power  is  extended 
its  for  term  of  years,  tenants  by  copy  of  court  roll,  guardians  by 
service,  tenants  by  elegit,  statute  merchant  and  staple.  The  power 
>nfined  to  such  persons  only,  it  ought  distinctly  to  appear  on  this 
ion,  as  the  object  was  to  have  restitution,  that  W.  il/.'s  estate  in  the 
y  in  question,  was  of  one  of  the  descriptions  which  the  Statutes  men- 
Rueeel  on  Crimes  (c),  it  is  stated,  **  An  indictment  on  the  S  Hen.  6, 
ist  shew  that  the  place  was  the  freehold  of  the  party  grieved  at  the 
'  the  force  (d).  And  in  a  case  where  the  Court  of  King^e  Bench 
I  an  indictment,  because  it  did  not  appear  what  estate  the  person 
I  had  in  the  premises,  they  said  that  it  was  absolutely  necessary  that 
uld  appear,  otherwise  it  would  be  uncertain  whether  any  one  of  the 
(  relative  to  forcible  entries  extended  to  the  estate  from  which  the 
m  was :  the  5  Ric.  2,  c.  7,  the  15  Ric.  2.  c.  2,  and  the  8  Hen.  6,  c.  9, 
tending  to  freehold  estates,  and  the  21  Jac.  1,  c.  15,  extending  only  to 

Ad.  &  El.  627 ;  3  Nev.  &  Man.  (c)  Vol.  T.  p.  290.     Sec  also  Burns 

War.  &  Wol.  387  :  3  Ad.  &  El.  Justice,  tit.  Forcible  Entry  and  Detainer. 

S>v.  &  Man.  164  .  (d)  The  King   v.  Dorny,   1   Lord 

B.  &  Adol  307 ;  1  Nev.  &  Man.  Raym.  210 ;  1  Salk.  260 ;  Anon.  1  Vent 

alfso  The  King  v.  Hoare,  6  M.  89  ;  2  Keb.  495 »  Hetl.73;  Latch.  109. 
286. 
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Bail  Qmrf.  estates  holden  by  tenants  for  years,  tenants  by  copy  of  oourt  roU,  and  teointi 
Ute^jHsv  ^^  elegit,  statute  merchant,  and  statute  staple  («). ^  In  the  present  case, 
_«. it  would  be  consistent  with  this  inquisition  that  the  party  may  have  been 

in  possession  for  one  month  only,  in  which  case  no  power  is  giren  to  a  justice 

to  award  restitution. 

Coleridge,  J.-^I  think  (hat  that  clearly  is  the  case.  Supposing  the  possei- 
sion  of  the  agent  to  be  the  possession  of  his  principal,  the  inquisition  ougk 
to  state  further,  that  the  principal  is  within  the  Statutes.  The  inquisitioo, 
therefore,  is  bad,  and  the  rule  must  be  made  absolute. 

Rule  absolute. 

(e)  Rex  Y.  FFannop,  Say.  R.  142. 


Doe,  dem.  Geldart  v.  Roe. 

On  morinff  for  f^ROMPTON  shewed  cause  against  the  usual  landlord's  rule,  calling  oi 
10^*8**1X1^  "^  *^®  tenant  ;n  possession  to  find  security  for  the  costs  of  the  ejectnwU 

under  the  ^ut.  under  the  Statute  1  Geo.  4,  c.  87,  s.  1 ;  and  objected  that  the  notice  given  to 

s.  1,  if  the    '  ^^^  tenant,  as  required  by  the  Statute,  was  signed  **  Quenlin  Rote,  agent  of 

notice  given  to  Jamef  Geldart,  the  lessor  of  the  plaintiff,  and  landlord  of  the  premises;''  W 

been  signed  bv  that  there  was  nothing  in  the  affidavit  of  the  service  shewing  that  Rote  wtf 

not"nec«  ** "  ^^®  agent  of  the  lessor  of  the  plaintifiT.   He  referred  to  an  Anonymous  Caie(B\ 

"hatTh^*'^  Goodtitle,  d.  TTie  Duke  of  Norfolk  v.  Noiitle{h),  and  TiMt  Practice  (e). 

should  be  an 
affidavit  that 

the  peraon  R,  Hildyard,  contrd,  submitted  that  the  cases  cited  did  not  shew  tint  it 

awning  i  it       ^^  necessary  that  there  should  be  proof  by  affidavit,  that  the  person  ugoBf 

the  notice  was  agent  for  the  lessor  of  the  plaintiff;  and  that  it  was  sufficieil 

that  the  notice  purported  to  be  signed  by  an  agent ;  it  appearing,  morttm, 

by  the  declaration,  tbat  Rose  was  the  attorney  for  the  lessor  of  the  plaintiff 

Coleridge,  J. — It  never  has  been  the  practice  to  require  such  an  affidaA 
nor  does  the  Statute,  on  which  the  motion  is  grounded,  require  it 

Rule  absolute. 

(ft)  1  Dowl.  &  Rvl.  435,  n.  (c)  p.  1209,  9th  ed. 

(b)  5  B.  &  Aid.  849. 


Sykes  v.  Maclise. 


Application  for    WJOGGINS,  on  the  part  of  the  plaintiff,  moved  for  the  costs  of  thetau- 
thecostsoftax-   ^^  ti^j^  ^f  his  attorney's  bill,  more  than  one-ninth  having  been  taxed  offC*)- 

aiion  01  an  i.     i        •  ij  k> 

attorney's  bill     The  only  question  was,  wnelner  it  was  necessary  that  the  motion  shouM  » 
mad'e  before  a^  made  in  Court,  or  whether  it  might  be  made  before  ajudge  at  chambers. 

judge  at  cham- 

^*  Coleridge,  J. — It  is  not  necessary  that  it  should  be  made  in  Court;  ip 

plication  therefore  had  better  be  made  at  chambers. 

(m)  See  the  Statute  2  Geo.  2,  c.  23,  s.  23. 
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Doe,  dem.  Timmins  v.  Roe.  Baacawt. 


i  VLEV moved  for  judgment  against  the  casual  ejectcr,  in  a  country      1.  A  niie 
luse.     The  declaration  had  been  served  on  the  14th  of  April  last,  i^ain^Se'' 
ice  to  appear  in  Easier  Term  ;  and  it  was  submitted^  that  the  case  casual  ejector, 
d.  Wilson  V.  Roe  (a),  was  an  authority  for  granting  a  rule  nisi  this  cause,  maybe 
The  service  had  been  made  on  the  son  of  the  tenant  in  possession,  on  ^^^f^^ 
lises;  there  had  been  no  recognition  by  the  tenant,  but  it  was  sworn  where  the  no- 
came  home  the  same  evening.    It  was  submitted  that  this  service  was  Jlw  t'^wit  to 
t  for  the  Court  to  grant  a  rule  nisif  on  the  authority  of  the  case  of  "PP®*'^** 

Protheroe  v.  Roe  {h),  2!  Sermon 

a  son  on  the 

I.DCE,  J.,  granted  a  rule  nui.  TAZ'^i^ 

Kuie  nisi  granted.         returned  home 

the  same  even- 

Dowl.  P.  C.  124.    See  also  Doe,       Greaves  v.  Roe^  4  Dowl.  P.  C.  88,  and   to^rant^a  nde 
v.  Rocy  1  Gale,  15;    Doe,  d.      the  next  case.  mm, 

(b)  4  Dowl.  P.  C.  385. 


Doe,  dem.  Barker  v.  Roe. 

lED  S.  DOWLING  moved  for  judgment  against  the  casual  ejector,  Inatowneject- 

\  town  cause,  where  there  had  been  service  of  the  declaration  in  j^J^^  of  tS* 

ast,  with  a  notice  to  appear  in  last  Easter  Term,  the  delay  in  making  tenant,  the 

ion  having  been  owing  to  the  tenant  requesting  that  it  should  be  judsment 

ia\  *«»'»«'  ?>• 

^  '  casual  ejector 

has  not  been 

iiDGB,  J.,  granted  the  rule.  made  in  the 

Rule  absolute.      Sfe^/ticTto  ^ 

appear  was 

ec  Doe,  dem.  Greaves  v.  Roe,  4  Dowl.  P.  C.88,  and  the  previous  case.        pveo,  it  may 

be  made  the 
following 
Term. 


,  dem.  The  Churchwardens  of  Pitminsterv.  Roe. 

NING  moved  for  judgment  against  the  casual  ejector.     The  only  it  it  no  objeo- 
)int  was,  that  in  the  notice  to  the  tenant  in  possession,  at  the  foot  *wn*o granting 
iclaration,  the  lessors  of  the  plaintiflT  were  only  called  the  churchwar-  ment  against 
Piiminster,  but  their  names  were  not  given.  to* ^hS*!^*^ 

names  of  the 

iiDOB,  J. — I  think  that  there  is  no  objection;  the  only  question  now  *^*|**"ff^^ 
,he  service;  that  being  regular,  the  rule  may  be  granted.  suedaschmeli. 

Rule  absolute.       T.^'^i^r* 

the  notice  left 
with  the  tenant  in  possession. 


348  TERM  REPORTS  in  the  QUEEN'S  BENOI. 


Qiu)en*M  Benth,     Doe,  d.  Madkins  and  another  v.  Hornor  and  another  (a). 

May  7.  .  . 

An  action  of  /\^  action  of  ejectment  upon  two  several  demises  having  been  brought  in 

two  severarde-  Easter  TVrm,  1 835,  to  recover  certain  lands,  described  in  the  partica- 

mises.  and  all  lars,  all  tncUters  in  difference  in  the  cause,  were,  by  a  judge's  order,  dated 

ference  in  the  8th  March,  1836,  referred  to  tlie  arbitration  of  a  gentleman  at  the  bar.    The 

ferr'^to*M  I?I  ^^^^^  ^^  ^^^  ^^**'  *"^  ^^  ^^®  leference  and  award  to  abide  the  event  of  the 

bitratnr;  cosu  award,  and  if  made  in  favour  of  the  lessor  of  the  plain tifil  he  was  to  he  it 

cventl  which,  hherty  to  sign  judgment,  as  if  the  cause  had  been  tried  at  Nisi  Prius,  and  to 

^>^  '"/*^**"'  issue  a  writ  of  possession,  and  proceed  in  the  usual  way  for  the  costs  of  sndi 

tiff;  he  was  to  judgment;  and  if  the  award  should  be  in  favour  of  the  defendant,  he  was 

to  allnju?/-  *^  ^  *'  liberty  to  sign  judgment,  as  if  the  cause  had  been  tried  at  Nisi  Pnu* 

ment  as  if  the  Neither  party  was  to  bring  a  writ  of  error.  The  order  was  made  a  rule  of  Court. 
S^at  Z^tW****       ^"  ^h®  26th  of  August,  1 837,  the  arbitrator  made  his  award,  that  "  the 

FriuM,  and  to  plaintiff,  on  the  1st  oi  Mjrch,  1834,  was,  and  still  is,  entitled  to  the  pos- 

possession,  and  Session  of  a  certain  part  of  the  lands  sought  to  be  recovered  in  the  actioo.** 

proceed  in  the  ^j^^  jj,^  award  then  minutely  described,  and  illustrated  by  a  plan,  the  piece 

the  costs  of  the  of  land  to  which  the  plaintiff  was  alleged  to  be  so  entitled.     No  damages  were 

i?eithe^"party  awarded.     The  plaintiffs'  attorney  thereupon  served  a  notice  on  the  deleod- 

was  to  bring  a  ants'  attorney,  to  attend  the  taxation  of  his  costs.     The  defendants'  attonej 

InAugust,  1837,  gave  notice  that  he  would  only  consent  to  attend  under  protest,  and  that  he 

*w*  d«i*that'  should  apply  to  the  Court  upon  the  irregularity  of  the  award.     Under  such 

the  plaintiff  protest  the  costs  were  taxed,  and  judgment  was  signed  by  the  plaintiff  apoo 

aTert^nmtof  *^®  award.     A  judge's  order  for  a  stay  of  proceedings  having  been  obtained 

thelandi  iougfu  bv  the  defendants'  attorney, 

to  be  recovered 
im  the  action, 

Mri W  and*"  ^^^^' '°  Hilary  Term,  1 838,  obtained  a  rule  nisi  to  set  aside  the  judgment, 

illustrated  by  a  and  to  restrain  the  lessor  of  the  plaintiff  from  issuing  execution,  upon  the  fol- 

pirt*<rfthl°*  lowing  grounds :— That  the  arbitrator  had  not  finally  settled  the  matters  in 

award.    He  difference  referred  to  him.     That  he  had  not  awarded  any  damages  to  the 

thing  as  to"  lessors  of  the  plaintiff;  and  that  the  award,  purporting  to  have  been  made  by 

damages.  j^g  arbitrator  was  not  in  favour  of  the  lessors  of  the  plaintiffs,  so  as  to  entitle 

Judgment  hav-      ,  .     ,  i  i         ^      ^ 

ins  been  enters   them  to  enter  up  judgment,  pursuant  to  the  order  of  reference, 
ea  up  on  the 
award  the 

defendants,  in  Creswell  and  Armstrong  now  shewed  cause. — It  will  be  argued  on  the 

•^  '!*»J^®»  .  other  side,  that  the  arbitrator  ought  to  have  gone  on,  and  stated  that  the  de- 

to  set  aside  the  fendant  was  entitled  to  the  rest  of  the  lands  not  by  him  directly  awarded  to 

i»tmrthe*°^  the  plaintiff;  but  that  was  unnecessary.     By  awarding  that  the  plaintiff  wM 

plaintiff  from  entitled  to  SO  much  of  the  land,  he  has  virtually  awarded  that  the  plaintif 

xxovL'.—Held,  was  not,  and  that  the  defendants  were,  entitled  to  the  rest  of  it.    As  between 

defendinu  *^*  the  plaintiff  and  the  defendants,  the  latter  are  entitled  to  alt  that  was  not 

could  take  ad-  directly  awarded  to  the  plaintiff.     The  case  is  the  same  as  if,  in  aMsumpsU 

o^^oM  only  for  100/.,  the  arbitrator  had  awarded  10/.  to  the  plaintiff.     That  would  hate 

M  appeared  on  the  face  of  the  award. 

2.  That  the  award,  because  it  determined  as  to  part  only  of  the  matters  in  difference,  was 
bad,  not  being  final. 

3.  That  it  was  also  bad,  because  it  did  not  find  on  which  demise  the  plaintiff  was  entitled  to 
recover. 

4.  Semble,  That  it  was  also  bad,  because  it  did  not  award  damages  to  the  plaintiff. 

(a)  This  and  the  following  case  were  decided  in  Easter  Term, 
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x«o  t  decisioD,  that  he  was  not  entitled  to  more.  There  is  this  difference  Qii«eit'«  Bendt. 
>et  ween  an  award  in  ejectment  and  a  verdict,  that  the  award  is  final,  and  the  ver-  po,  ^^q,^ 
fct  is  not.  The  Court  will  not  go  into  the  question  of  the  extent  to  which  the  MADKiKg 
aintiffis  entitled.  It  is  clear  that  he  is  now  in  the  same  position  as  if  he  had  Hoinob. 
itained  a  verdict.  The  Court,  therefore,  will  not  interfere,  because  he  will  be 
ble  to  an  action  of  trespass  if  he  takes  too  much  on  execution,  Doe,d,  Drapers^ 
mipany  v.  Wilson  (a).  It  will  probably  be  also  objected,  that  no  damages 
re  been  awarded ;  but  the  arbitrator  was  not  bound  to  award  damages,  by 
i  terms  of  the  reference.  The  plaintiff  was  only  to  have  what  the  arbitrator 
jee  to  give.  Tlie  action  of  ejectment  is  not  brought  to  recover  damages, 
le  substantial  event  is  the  recovery  of  the  term. — [LiiilecUUe,  J. — Can  you 
re  judgment  entered  up  without  some  damages  to  tax  costs  upon  ?] — The 
e  to  costs  does  not  here  depend  upon  the  Statute  of  Gloster,  it  depends  upon 
i  rule  of  reference ;  that  provides,  that  if  the  award  is  in  favour  of  the  plain- 
\  he  shall  be  at  liberty  to  sign  judgment,  as  if  the  cause  had  been  tried  at 
n  Priu9  ;  and  also  that  neither  party  shall  bring  a  writ  of  error.  There- 
e,  either  the  plaintiff  had  the  power  to  enter  damages,  or  the  defendants 
\  restricted  from  taking  any  advantage  on  the  occasion  of  its  not  being  done. 
IS  doubtful  whether  the  arbitrator  had  authority  to  enter  up  a  verdict  under 
8  order  of  reference.  It  is  in  the  nature  of  a  warrant  of  attorney  to  confess 
Igment,  when  the  decision  of  the  arbitrator  shall  be  known ;  and  the 
ard  would  probably  have  been  bad  had  he  done  so,  Hutchtmon  v.  BUmk" 
M{b).  Wykei  \.  Shipion (e),  m\\  be  relied  upon;  but  that  is  quite  a 
ferent  case.  There,  no  doubt  the  plaintiffs  were  entitled  to  damages  upon 
s  Dew  assignment ;  and  the  arbitrator  ought  to  have  assessed  them,  but 
neglected  to  do  so.  An  Anonymous  Case,  from  SmitKs  Reports  (d),  is 
ed  in  that  case,  very  like  the  present,  and  is  a  distinct  authority  against 
is  application.  No  defects,  therefore,  appear  on  the  face  of  this  award ;  and 
the  plaintiffs  are  entitled  to  costs,  in  respect  of  the  part  recovered  by  them, 
d  the  defendant,  in  respect  of  the  residue,  no  difficulty  can  exist  as  to  the 
ution. 

^r  W,  W.  FoUett  and  Ogle,  contrd. — According  to  the  arguments  used  on 
e  other  side,  if  an  ejectment  brought  for  a  thousand  acres,  were  referred  to 
I  arbitrator,  his  award  might  be  good,  though  he  only  determined  the  title 
one  (bot  of  land.  By  the  particulars  of  demand,  it  appears  that  this  action 
IS  brought  to  recover  five  closes.  By  the  order  of  reference,  all  matters  in 
flerence  in  the  cause  are  referred;  and  there  is  no  doubt  that  the  land,  as 
which  there  is  no  award,  was  a  matter  in  difference  in  the  cause.  The 
rard,  on  the  face  of  it,  professes  to  decide  as  to  a  part  only ;  and  there  is 
thing  even  to  shew  that  the  part  awarded  on  was  an  essential  part.  An 
urd  must  notice  and  decide  on  all  demands  laid  before  the  arbitrator, 
Muei  V.  Cooper  («),  even  those  as  to  which  no  evidence  is  offered,  and  no 
judication  requested.  In  the  matter  of  Robson  and  RaiUton  (y* ).  Had 
;  award  adjudicated  on  all  the  matters  in  difference,  no  further  action 

a)  2  Stark.  N.  P.  C.  477.  (e)  2  A.  &  E.  752;    1  Har.  &  Wol. 

h)  8  Bing.  331.  86. 

e)  3  N.  &  M.  240.  (/)  1  B.  &  Ad.  723. 

d)  1  Smith,  426. 
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Queen*t  Bendi.  could  have  been  brought,  Doe,  d.  Morris  v.  Rotter  {g).  But  in  this  ease 
Doe,  dem.  another  ejectment  might  be  brought  to-morrow ;  the  award,  therefore,  cannot 
Madkins  be  said  to  be  final. — [Cre*trc// referred  to  Dunn  v.  Murray  (fy  as  shewing  that 
Hoaifoft.       ^^  further  action  could  be  brought.] 

This  action  also  was  brought  upon  two  separate  demises,  and  the  award 
does  not  find  upon  which  demise  the  plaintiff  is  entitled  to  recover;  it  does 
not  decide  which  of  the  two  lessors  is  intended  to  be  precluded.  This  is  a 
question  also  which  may  become  material  on  the  taxation  of  costs.  The  costs 
on  the  demise,  on  which  the  plaintiff  did  not  recover,  may  exceed  those  upoo 
which  he  did.  Neither  are  any  damages  awarded  ;  and  it  is  upoo  damages 
only  that  costs  can  be  taxed.  The  costs  follow  the  damages,  and  must  be 
taxed  upon  them,  IVt/ket  v.  Shiplon  (t).  Unless  it  appears  by  the  award 
that  the  action  is  finally  determined  in  favour  of  one  party,  the  costs  cannot 
be  ascertained ;  In  the  matter  of  Leemtng  and  Feamley{j),  Here  the  object 
is  to  set  aside  the  judgment,  as  not  supported  by  a  valid  award ;  therefore^ 
objections  to  the  award,  not  appearing  on  the  face  of  it,  may  be  taken  ad- 
vantage of,  Wrighteon  v.  Bywater  {k).  [The  Court  intimated  that  no  objectioni 
but  those  appearing  on  the  face  of  the  award  could  be  referred  to.] 

LiTTLEDALE,  J. — The  first  question  is,  whether  we  can  entertain  this  appli- 
cation at  all  at  this  period  of  time :  because,  although  this  motion  is  not  ill 
form,  still  it  is  virtually,  to  set  aside  the  award.  However,  I  60  not  think  that 
we  are  precluded ;  and  I  am  of  opinion,  that  upon  this  application  thepartiei 
may  make  such  objections,  as  would  be  open  to  them  in  the  case  of  an  appli- 
cation for  an  attachment.  They  may,  therefore,  take  advantage  of  any  defects 
apparent  on  the  face  of  the  award,  but  of  them  only,  in  this  case  there  am 
two  lessors  of  the  plaintifiT,  and  all  matters  in  difl^erence  in  the  cause  wera  \ 
referred.  It  appears  from  the  plan,  that  other  matters  in  difiTerence  existed, 
as  to  which  the  arbitrator  has  made  no  award.  Indeed  the  arbitrator  hinwelf 
does  not  even  profess  to  award  as  to  all  matters  in  difference ;  for  he  ei« 
pressly  sayS)  that  the  plaintiff  is  entitled  to  a  certain  part  of  the  lands  sought  \ 
to  be  recovered.  It  is  said,  that  by  awarding  part  to  belong  to  the  plainttf 
he  does,  in  effect,  award  that  the  other  parts  belong  to  the  defendants.  Pot* 
sibly  that  might  have  been  his  meaning,  but  that  is  not  what  he  has  done; 
nor  is  it  a  necessary  inference.  If  an  action  of  assumpstif  brought  to  recover 
50/.,  as  the  price  of  a  horse,  and  50/.,  the  price  of  a  bale  of  cloth,  had  been 
referred,  and  if  the  arbitrator  had  awarded  50/.  to  the  plaintiff,  the  award 
would  have  been  final,  because  it  would  amount  to  saying,  that  the  plaiatif 
was  entitled  to  no  more.  But  in  an  action  of  ejectment  it  is  otherwise;  and 
on  a  reference  in  such  action,  an  award  like  the  present  cannot  be  said  to  be 
as  it  ought  to  be,  conclusive  between  the  parties.  Here  all  matters  in  di^ 
ference  being  referred,  the  arbitrator,  after  awarding  as  to  part,  ought  to  hafS 
gone  on,  and  done  something  as  to  the  residue.  Perhaps  it  might  have  been 
sufficient  had  the  award  found  that  the  plaintiff  was  not  entitled  to  the  resi- 
due ;  as  to  that  I  give  no  opinion.  However,  even  that  has  not  been  dooe^ 
and  therefore  upon  this  ground  the  award  is  not  good. 


00  3  East,  m  U)  5  B.  &  A.  403. 

^)  9  B.  &  C.  780.  {k)  3  M.  &  W.  1^9  ;  1  Horn  k  Had 

?)  3  N.  &  M.  24  51. 


i 


TRINITY  TERM.  1838.  351 

inother  objection  is,  that  this  action  was  brought  upon  two  demises,  and  QaeaCt  B^ch, 

award  does  not  state  upon  which  demise  the  plaintiff  is  entitled  to  re-  jy^^  ^^^ 

Bf.    Upon  a  trial  certainly  the  verdict  is  often  general ;  but  there  informa**  Madkins 

,  with  a  view  to  the  taxation  of  costs,  may  be  obtained  from  the  judge's  Hobnor. 
s.     That  could  not  be  done  here ;  and  a  difficulty  would  exist  in  con 
lence ;  I  think,  therefore,  tha<  th>s  rule  must  be  made  absolute. 

^ATTESON,  J. — It  is  true  that  this  is  an  application  to  set  aside  a  judgment, 
DOt  to  set  aside  an  award  Still  I  do  not  think  that  Wrightaon  v.  By 
tr  at  all  shakes  the  doctrine  which  has  always  been  held,  that  parties  at 
period  of  time,  after  an  award  has  been  made  must  confine  themselves  to 
ctions  appearing  on  the  face  of  it.  Is,  then,  this  award  good  upon  the  face 
%  Now,  it  is  obvious,  that  in  order  to  support  it,  we  must  import  into  it 
ething  which  was  not  originally  there.  The  words  used  expressly  deter- 
9  as  to  part  only  of  the  matters  referred.  Afler  awarding  that  the  plain- 
are  entitled  to  part  of  the  premises,  the  arbitrator  does  not  even  add,  and 
no  more."  Not  that  I  mean  to  say,  the  addition  of  these  words  only 
id  have  been  «nifficient.  It  has  been  rontended  that,  by  necessary  impli- 
Ml,  the  award  finds  the  defendants  to  be  entitled  to  all  the  residue  of  the 
b  y  if  that  be  so,  then  the  master  might  tax  costs  for  the  defendants  as  to 
Jioee  lands,  and  the  award  would  be  an  answer  to  any  subsequent  action 
veen  the  parties,  respecting  the  same  lands  ;  because,  it  is  clear,  that  a  valid 
rd  in  ejectment  is  final,  though  a  verdict  is  not  so.  But  this  award  is  not  final : 
ept  from  the  affidavits,  we  cannot  know  that  the  arbitrator  ever  took  into 
nderation,  or  intended  to  decide  any  thing  as  to  the  residue.  I  cannot  gather 
such  intention  from  the  words  he  has  used.  Admitting,  however,  his  in- 
tioD,  still  the  defendants  have  a  right  to  an  express  decision.  Were  they  to 
i|^ another  actk>n,  they  would  be  expressly  concluded  by  the  award ;  yet  if 
action  were  brought  against  them,  the  plaintiff  would  not  be  concluded. 
Ib  the  ground  also  that  the  award  does  not  find  on  which  demise  the 
mHJM  is  entitled,  I  think  it  is  bad.  The  costs  were  to  abide  the  event. 
mAAy  the  plaintiff  may  have  been  entitled  partly  on  one  demise,  partly  on 
iKer.  However  that  may  have  been,  the  award  should  have  stated  it,  in 
er  that  the  question  of  costs  might  be  decided.  I  do  not  wish  to  violate 
general  rule,  that  the  Court  will  not  be  astute  in  setting  aside  awards, 
1 1  think  that  this  award  cannot  be  supported. 

SoLBRiDGB,  J. — I  think  that  the  defendants,  upon  this  application,  stand 
in  the  same  footing  as  if  we  were  now  discussing  a  motion  for  an  attach- 
li ;  and  therefore  are  confined  to  objections  appearing  on  the  face  of  the 
ivd.  In  Wrightfon  v.  Bywaier,  this  point  was  never  raised ;  and  there,  aller 
tbe  award  was  sustained.  I  agree  entirely  with  the  principles  which  have 
n  already  laid  down  ;  still  I  have  some  doubt  whether  the  arbitrator  has 
•  by  necessary  implication,  done  all  that  he  was  required  to  do.  If  he 
^  cone  on,  and  said  that  the  plsuntifiT  was  not  entitled  to  the  residue,  I 
4  that  he  certainly  would  have  done  enough ;  and  had  an  action  been 
^ight,  I  think  that  parol  evidence  might  have  been  employed  to  determine 
ntidue.  However,  if  I  were  bound  to  decide  as  to  this  point,  upon  the 
<^  of  tbe  award  as  it  now  stands,  I  perhaps  should  agree  with  my  brothers. 
^*  to  tbe  other  point  I  feel  no  doubt,  the  claim  being  upon  two  demises. 


•^^ 
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Q«';2!t£r^    ^^  •^''^  ^^^  °o^  find  on  which  the  plaintiff  is  entitled ;  in  (act,  therefore,  it 
Doe,  den.       ^^ils  to  say  which  of  two  persons  is  entitled.     And  this  is  an  objectioo  wbidl 
Maokims       gjjjgjg  independently  of  the  difficulty,  created  thereby,a«  to  the  taxing  ofoNte. 
HORNOB.  With  respect  to  the  other  question,  as  to  damages,  I  think  the  award  wdl 

enough.  Under  this  order  of  reference  the  parties  were  entitled,  upon  a  ItrJ 
cision  in  their  favour,  to  do  any  thing  which  they  would  have  been  enttMl 
to  do  on  obtaining  a  verdict  Under  that  provision,  I  think  that  the  plaintir 
might  have  signed  judgment,  with  nominal  damages. 

Rule  absolute. 


May  10.  MiDDLETON  V.  Gale  and  others. 

A  complunt       /^ASE.    The  first  count  of  the  declaration  stated  that  the  plaintiff  was 
W.  Zc.  32,  moned  before  the  defendants,  as  justices  of  the  peace  for,  &c,  to  aoivtf 

t.  30,  for  a  tret-  the  information  on  oath  of  fViiliam  Sparks,  for  committing  a  trespass  in  pumit' 

piMupon  lancL      -  iitii  i  • 

committed  in      <>>  game,  on  certain  waste  lands,  called,  &c.,  the  property  of,  &c. ;  thttw 
•evehofme,  plaintiff  appeared,  and  that  the  defendants,  as  justices,  claimed  and  exerdiei 
byapenon        a  pretended  jurisdiction  over  such  pretended  offence,  whereas  they  bad 
tere^^ther*?n  povfer  to  do  SO,  the  Said  fV,  S,  not  being  the  occupier  of  such  land,  north 
nme  or  in  the.   owner,  nor  having  the  right  to  kill  game  thereon,  nor  proved  to  be  the  occu- 
pier, &c.,  nor  to  be  authorized  to  institute  such  proceedings  by  such  oocopioii 
&c.,  and  it  not  being  proved  before  the  said  defendants  that  such  informttioi 
was  laid  at  the  instance,  or  with  the  assent  of  the  lord  of  the  manor;  yettlii 
defendants,  well  knowing,  &c.,  unlawfully  caused  the  plaintiff  to  be  ooi- 
victed,  &c.  &c. 

The  second  count  was  similar,  but  related  to  other  lands.  I^ea,  not  guHQT* 
At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Spring  Assizes  for  1S08MK 
tetskire,  upon  production  of  the  informations  and  convictions,  it  appeared  tM 
W,  Sparki  was  the  informer.  They  did  not  state  him  to  be  the  owner  ci^ 
occupier  of  the  lands  in  which,  &c.,  nor  that  he  had  the  right  of  killing  gaaic 
upon  them  ;  and  it  was  proved  that  he  was  not  such  owner  or  occapier,  9ti 
had  no  such  right  (a). 

It  was  then  contended,  that  under  1  &  2  IF.  4,  c.32,  s.  30,  the  defenWi 
had  no  authority  to  entertain  the  complaint.  | 

His  Lordship,  however,  told  the  jury,  that  in  his  opinion  it  was  not  neoi**  \ 
sary  that  the  information  should  be  laid  by  the  owner  or  occupier  of  the  ka^  < 
or  by  the  party  having  the  right  to  kill  game.     Verdict  for  the  defendtnti. 

Cockbum  (25  Aprils)  moved  for  a  new  trial,  on  the  ground  of  misdirect 
An  information  under  this  Statute  must  be  laid  by  the  party  intereslei^ 
There  is  no  express  provision  to  that  effect,  but  the  language  of  section  H; 
shews  distinctly  that  such  was  the  intention  of  the  legislature.    That  secM 
begins  by  reciting,  that  it  is  just  to  provide  some  more  summary  meani^ 


^. 


jo)  There  was  evidence  to  shew  that     jury  so  found  ;  but  the  jadgmeot  of^j 
.  S,  was  authorized  by  the  parties  in-      Court  does  not  proceed  on  that 


tereated  to  lay  the  information)  and  th^ 
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protect  gtme  from  trespassers.    Then  follow  the  provisions  for  coDYicting    Qiuetet  Bem^- 

SQch  trespassers,  and  the  amount  of  the  penalty  to  which  they  are  liable.     Middlvton 

In  the  same  section,  parties  charged  with  such  trespasses  are  enabled  to  prove,  «• 

by  way  of  defence,  any  matter  which  would  have  been  a  defence  to  an  action 

al  law  lor  such  trespass.     All  these  provisions  merely  substitute  a  remedy  in 

L  fiSoe  of  an  action  of  trespass,  and  therefore  clearly  relate  to  a  proceeding  by, 

^  «r  on  behalf  of  the  owner  or  occupier.   The  subject  matter  also  is  wholly  of  a 

private  nature,  it  has  nothing  of  a  public  or  fiscal  character.     Then,  if  the 

ooroplaint  ought  to  proceed  at  the  instance  of  the  party  interested,  that  fact 

ought  to  have  been  stated  in  the  information,  and  afterwards  proved.  Rex  v. 

Daman  (4),  Rex  v.  Carder  (c). 

^  Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  judgment — The  question  in  this  case 

was,  whether  it  was  necessary  that  a  complaint  under  I  &  2  W.4,c.  32,  s.  30, 

for  a  trespass  committed  in  seareh  of  game,  should  be  made  by  an  owner  or 

coeupier  of  the  land.     We  do  not  find  that  any  decision  has  taken  place  on 

Um  point ;  but  we  have  considered  it,  and  are  of  opinion  that  any  person 

vay  make  such  complaint ;  and  that  the  convictions,  therefore,  were  good. 

I      Tliere  will,  therefore,  be  no  rule  for  a  new  trial. 

[  Rule  refused. 

(*)  2  B.  &  A.  378.  (c)  4  Burr.  2279. 


Empson  V.  Fairfax  and  others.  May  25, 

T  IBEL.     Pleas  ;  first,  not  guilty ;  second,  a  justification. — Replication  to  In  an  action  of 

the  first  plea,  similiter,  to  the  second,  de  injuria.     At  the  trial  before  Jjfw  aS  a*** 

Lord  Denman,  C.  J.,  at  the  London  Sittings  after  Michaelmas  Term,  1836,  justification; 

the  counsel  for  the  defendants  called  no  witnesses  as  to  the  second  plea,  and  fmLerand  c<« 

tddressed  the  jury  as  to  the  first  issue  only.  dTTf^  'tk^'d 

Verdict  for  the  defendants,  on  the  first  issue.  fendant  on  the 

His  lordship  thereupon  ordered  the  verdict  to  be  entered  for  the  plaintiff  fh" d^ilL'dant 

to  the  second  issue.     The  record  was  delivered  to  the  defendants,  and  they  offered  no  evi- 

prepared  ihepostea,  which  stated  as  to  the  second  issue,  that  the  jury  were  pieaofjuatiL 

discharged  by  consent  cation,  and  the 

"         •'  judge  directed 

a  verdict  to  be ' 

Bmnpas,  Seijt.  —  On   affidavits   stating   these  facts,  and   that  the  jury  returned  on  that 

found  on  the  second  issue  for  the  plaintiff,  obtained  a  rule  nisi,  calling  on  the  pi't^ntiff.*— ^ 

defendants  to  shew  cause  why  the  Nisi  Prius  record,  and  the  marshal's  in-  ^'^.^^  ^^ 

dorsement  thereon,  should  not  be  delivered  to  the  plaintiff  to  enable  him  to  entitled  to  en- 

prepare  the  postea,  and  enter  up  final  judgment  thereon,  and  why  it  should  jud^SenT^and 

Bol  be  referred  to  the  Master  to  tax  the  plaintiff's  costs  of  this  application,  to  the  costa  on 
•ad  why  such  costs  should  not  be  added  to  the  costs  of  the  second  issue,  to 
be  paid  by  the  defendants  to  the  plaintiff. 

Sir  /.  CampMl,  A.  G.,  and  W.  H.  Watson,  now  shewed  cause.-^Were  this 
^iplicaiioQ  to  be  granted,  the  record  would  present  'this  incongruity,  that 

VOL.  I.  2  B 
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Queen'iBetuJi.     the  juiy,  firstly,  find  the  defendant  not  guilty  of  the  libel ;  secondly,  that  He 

^]^^^        is  guilty  without  the  justification  alleged.     Had  the  finding  been  so  actually, 

V  it  would  have  been  a  mere  nullity.     The  verdict  being  for  the  defendant 

on  one  issue,  which  goes  to  the  whole  cause  of  action,  all  enquiry  under 

the  second  issue,  became  wholly  immaterial.     When  such  is  the  case,  ^ 

jury  should  be  discharged  from  finding  any  verdict  upon  the  immaterial  issfd, 

and  that  the  judge  has  power  to  do  proprio  v%g4tre,  Cossey  v.  Diggma  (a); 

Cooke  V.  CaldecoU  {b) ;   Powell  v.  Sonnett  (c) ;  Marquis  of  Angleeey  t. 

Dibben  {d) ;  Rex  v.  Johnson  (e) ;  no  doubt  if  the  postea  be  prepared,  and 

final  judgment  entered  up  by  the  plaintiff,  he  will  be  entitled  to  costs  of  the 

second  issue,  Spencer  v.  Hamerton  (/) ;  but  great  injustice  would  be  done  to 

the  defendant  thereby.     These  pleas  virtually  say,  I  did  not  publish  the  libel; 

but  if  the  plaintifi*  calls  witnesses  to  swear  that  I  did,  1  will  prove  the 

facts  stated  are  true.     Circumstances  may  render  it  expedient  to  put  boUi 

these  defences  on  the  record.     But   should  the  plaintiff  fail  on  the  first 

issue,  the  defendant  is  not  obliged  to  rely  on  the  second.     Suppose  tbeie 

had  been  twenty  issues,  all  of  which  had  become  immaterial  by  the  fiulure  of 

the  plaintifi*  to  prove  the  first     It  cannot  be  contended,  that  the  judge  il  \ 

bound  to  try  the  other  twenty-nine,  simply  with  a  view  to  the  questioi 

of  costs.      Moreover,  cases  might  occur  where  it  would  become  absolutdy 

necessary  to  discharge  the  jur}'  on  some  issues.     Suppose,  in  debt,  the  de* 

fendant  pleaded  the  general  issue,  and  a  set-ofi*;  and  the  plaintiff*  failed  oo 

the  general  issue,  there  the  jury  must  be  discharged  as  to  the  set-ofl",  otherwise, 

although  there  is  nothing  to  which  a  set-ofi*  can  apply,  still  a  verdict  for  the 

plaintifiT  on  that  plea,  would  be  a  bar  to  an  after  action  by  the  defendant 

BompaSf  Serjt.,  Humfrey,  and  Hughes,  eonlrd,  were  not  called  on. 

Lord  Denman,  C.  J. — The  arguments  for  the  defendant  go  so  far  as  fl 
say,  that  a  judge  is  bound  to  discharge  a  jury  in  a  case  like  the  preieo^ 
even  although  no  application  be  made  to  him  for  that  purpose.  I  do  not 
think  that  is  so,  and  it  has  not  been  so  decided.  In  the  cases  referred  to,  tiN 
finding  of  the  jury  would  have  been  inconsistent.  But  there  is  not,  noauMi' 
rily,  any  contradiction  in  the  findings  of  the  jury  in  the  present  case.  Ilil 
impossible  not  to  see  very  clearly  a  mode  of  reconciling  and  explaining  thoL 
The  jury  might  be  convinced  that  the  plaintiff  had  not  done  such  acts  ti 
amounted  to  a  publication  of  the  libel,  but  still,  that  the  justification  which 
he  had  pleaded,  was  a  mass  of  falsehood.  When  several  constructions  are 
equally  probable,  it  is  our  duty  to  give  that  which  will  render  the  finding  of 
both  issues  consistent  one  with  the  other.  And  we  should  be  guilty  of 
great  injustice  to  the  plaintiff,  were  we  to  subject  him  to  the  payment  of  the 
costs  of  an  issue  on  a  plea  of  justification,  every  word  of  which  might  be  falie; 
and  as  to  the  truth  of  which,  at  all  events,  no  evidence  has  been  ofiefed. 

LiTTLEDALE,  Patteson,  and  Williams,  J.,  concurred. 

Rule  absolota. 

(a)  2  B.  &  A.  546.  (e)  5  A.  &  E.  48a  J 

{bS  4C.&P.315.  (f)  4A.&  E.413;  I  Har.l^lfol  J 

(c)  3  Bing.  381.  700.  i 
((I)  2  C.  &  M.  723. 
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n  the  matter  of ',  Gent.,  one,  &c.  Qufet^i^Bendi. 

May  28. 

Foileii,  moved  for  a  rule  to  shew  cause  why  an  attorney  should  A  bill  of  cosu 
ruck  off  the  rolls,  on  the  ground  of  his  having  been  guilty  of  was^reducedj 
jury.     The  aflSdavit,  in  support  of  the  motion,  stated,  that  the  J"  **^V/!2?\   ' 

'     •;  ,  .  - ,.,    ;         *    I    »i»    *•    I        I   •     '/r      I        •  from  llOOi.  to 

ronducted  an  action  of  libel  on  behalf  of  the  plamtifl;  wherein  a  3702.,  and 
ken  for  40#.,  by  consent.     The  attorney  afterwards  brought  in  ^If^i^^J^J^ 
,  amounting  to  1100/.,  of  which,  374/.  was  sworn  to  have  been  tohare'been 
ces  to  witnesses.    The  whole  bill  was  reduced,  on  taxation,  by  ne«e!^  was're- 
>  370/.,  and  the  sum  of  374/.,  was  reduced  to  47/.  i"^**i'*°  ^'^^' 

'  '  The  Court  re- 

fused a  rule  to 

n. — The  Court  will  not  call  upon  an  attorney  to  answer  sum-  the  rolls,  on 
ase  like  the  present,  where  the  facts  do  not  appear  upon  any  the  ground  that 
his  own.     The  charges  made  against  this  party,  can  be  sup-  could  be  eatab- 
nesses  only,  and  are  therefore,  more  properly  a  subject  of  en-  ^l^^^  onW  *^" 

ry,  and  was  tliere- 

'  Rule  refimpd  ^*^'®  proper  for 

sxme  reiusea.       ^^^  contidera- 

tion  of  a  jury. 


Queen  v.  The  Inhabitants  of  Abergele.  May  30. 

against  an  order  of  removal  at  the  Court  of  Quarter  Sessions  On  appeal 
.unty  of  Carnarvon^  the  Court  quashed  the  order.  aprainat  an  or- 

•^  •11  •  "^"^  ^^  removal, 

ri  was  thereupon  obtained  to  remove  the  order  of  Sessions  into  the  S(>8»inns 

In  his  return,  the  clerk  of  the  peace  set  out  the  original  order,  JJlI^r  and  * 

the  grounds  of  appeal  (which  was  bad  on  the  lace  of  it),  the  refuaed  a  caae. 

ons,  and  the  facts  01  the  case.  obtained  to  r«- 

move  the  order, 
the  return  to 

obtained  a  rule,  calling  on  the  defendants,  in  whose  favour  the  which  set  out 

ons  was  made,  to  shew  cause  why  the  order  of  Sessions  should  the  notice  of 

ed,  and  the  original  order  confirmed.     The  affidavit  in  answer  *^®  8^""^^  ?f 

t  the  trial  of  the  appeal,  objection  had  been  taken  to  the  notice,  facts  of  the  caae. 

I,  and  that  the  Sessions  refused  to  grant  a  case.  bwf  on°the  hce 

of  it.    On  mo- 
tion therefore 

t9on,  who  appeared  in  support  of  the  order  of  Sessions,  con-  to  quaah 

the  question  intended  to  be  raised  could  not  be  brought  before  SeLton^  HM^ 

on  affidavits  only.     Whereupon,  the  Court  called  on  J^/  *^»»  ^""^ 

^  bad  no  authori- 

ty to  interfexe. 

eonird. — The  clerk  of  the  peace  has,  upon  certiorari,  returned 
—[Lord  Denman,  C.  J. — Is  he  competent  to  do  so?  A  Court  of 
risdiction  have  already  decided  this  case.  If  they  do  not  choose 
>inion,  is  not  their  decision  conclusive  ?] — The  clerk  of  the  peace 
)f  the  Court  of  Quarter  Sessions,  it  must  be  presumed  therefore, 
been  directed  by  them  to  make  the  return  which  is  before  the 
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Q^Ben*i  Betuh    Couit     The  result  of  that  is  the  same  as  if  they  had  granted  a  case;   It  ii 

The  QasEN      obvious  that  the  Seisions  desire  to  have  the  opinion  of  this  Court,  otherwiie 

^  ,  y-,.  they  would  not  have  set  out  the  grounds  upon  which  they  formed  their  ded* 

Tneinhabitants      »  m  w       i^n  •  i      .       «       .  .  • 

ofABEROKLB.    siou. — iFatieion,  J. — Where  a  case  is  g^nted,  the  Sessions  only  make  a 
qualified  order ;  here  the  order  made  is  absolute.] 

Per  Curiam  (a). — No  authority  has  been  cited  in  support  of  the  present 
application,  which  is  something  analogous  to  a  motion  for  a  new  trial.  Were 
we  to  accede  to  it,  we  should  introduce  a  practice  wholly  new,  and  afibrd  a 
precedent  productive  of  great  inconvenience. 

[  Watson  contending  that  he  was  now  entitled  to  have  the  rule  discharged] 

The  Court  intimated  that  such  would  be  the  most  convenient  course,  siooe  ; 
if  a  rule  were  obtained  to  quash  the  return,  as  containing  impertinent  maUtefi  \ 
the  order  of  Sessions  alone  would  be  returned,  which,  being  on  the  face  of  it  : 
good,  this  rule  must  then  necessarily  be  discharged,  whereupon  i 

Rule  discharged  (6).     ^ 

(a)  Lord  Denman,  €.  J.,  LittledaU^         (h)  See  Re»v.  InhMiantsofOvUmt 
Patteson,  and  ff'iUiamSy  Js.  1  Burr.  S.  C  64. 


i 

J 


May  20, 


An  order  of 
remova!  be- 
comes inralid  1 
if  the  removing 
parish  neglect 
to  send  a  notice 
of  chargeabili-  \ 
ty,  pursuant  to 
4&5W.4. 
c.78;'«.  73,  ftnd 

must  be  quash- 
ed on  appeal. 


The  Queen  v.  The  Inhabitants  of  Brixham. 


J 


ry^  appeal  against  an  order  of  two  justices,  for  the  removal  of  EUMk 
Thomas,  from  the  parish  of  Formoham^  to  the  parish  of  Brixham,  boi 
in  the  county  of  Devon.  The  Sessions  confirmed  the  order,  subject  totti  8 
opinion  of  the  Court,  upon  the  following  case.  An  order  was  made  by^ 
two  justices  of  the  county  of  Devon,  dated  the  7th  October,  1836,  for  lk» 
removal  of  Elizabeth  Thomas  from  the  parish  ef  Formeham,  to  the  parish  ef 
Brixham,  ii'i  tlis  county  of  Devon,  A  copy  of  the  order  of  reflM>Tal,  andi 
copy  of  the  examination,  upon  which  the  order  was  made,  were  duly  seifiA 
on  the  parish  officers  of  Brixham,  by  the  overseers  of  the  parish  of  Psns^ 
ham,  but  no  notice  in  writing  of  the  said  Elizabeth  Thomas  being  chargoUt 
to  the  parish  of  Formoham,  or  relieved  therein,  was  sent,  together  with 
notice  by  the  overseers,  or  guardians  of  the  parish  of  Formoham,  to  theofcf* 
seers  of  the  parish  of  Brixham,  On  the  25th  October,  1836,  the  pariA 
officers  of  Brixham  gave  notice  of  appeal  against  the  above  order  ofremofil; 
and  on  the  2d  December  following,  sent  to  the  overseers  of  the  parish  oC 
Formoham,  a  statement  in  writing,  under  their  hands,  of  the  grounds  of  their 
appeal.  The  two  grounds  first  stated,  related  to  the  settlement  of  the  pan* 
per,  and  the  last  stated  was,  that  the  overseers  of  the  parish  of  /brmatoi. 
had  omitted  to  send  with  the  before-mentioned  order  of  removal,  any  notk» 
of  the  said  Elizabeth  Thomas  having  become  chargeable  to,  or  having  beSi; 
relieved  by,  the  parish  of  Formoham,  as  directed  by  the  79th  section  of  SttC 
4  &  6  ^.  4,  c.  76.  Upon  the  hearing  of  the  appeal,  the  counsel  for  the  ip" 
pellants  contended,  that  the  respondents  were  bound  to  prove  that  they  ^ 
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iie  above  notice.    The  Court  of  Quarter  Sessions  were  of  opinion,  Queen't  Bettdi, 

e  omission  to  send  the  above  notice  with  the  copy  of  the  order,  was  f  j^^  Qubxn 

y  ground  for  quashing  the  order,  and  after  hearing  evidence  and  ^  ,  «•  . 

I  on  the  other  grounds  of  appeal,  confirmed  the  order  of  removal  sub-  of  Baixham. 
the  opinion  of  this  Court,  on  the  question,  whether  the  omission  to 
he  notice  of  chargeability  as  above,  was  a  ground  for  quashing  the 


Sbit'M  in  support  of  the  order  of  Sessions. — The  omission  to  send  the 
was  a  mere  irregularity  in  the  mode  of  executing  the  order,  it  does  not 
he  order  itself.     The  sole  object  of  requiring  the  notice  to  be  sent 
was,  that  the  parish  might  have  an  opportunity  of  disputing  the  order 
the  removal  of  the  pauper.     That  object  has  been  attained.     It  is 
fiat  as  no  notice  was  sent,  the  parish  need  not  have  taken  any  pro 
',  because  the  pauper  could  not  be  removed  before  a  notice  was  sent. 
jy  have  chosen  not  to  rely  upon  that  irregularity,  and  having  taken  a 
step,  they  have  thereby  waived  it.     It  is  impossible  to  contend,  that 
r,  good  in  itself,  can  be  rendered  invalid  by  something  which  has  oc- 
subsequent  to  it.     The  cases  which  have  been  decided  under  35  G. 
>1,  which  provided  for  the  suspension  of  orders  during  the  illness  of 
iper,  are  analogous  to  the  present.     In  Rex  v.  Englefield  (a),  where 
r  had  been  suspended,  and  the  removal  afterwards  took  place,  without 
r  to  take  off  the  suspension  of  the  original  order ;  the  Court  held,  that 
sions  could  not  quash  the  order,  on  the  ground  that  the  suspension 
t  taken  off.     In  Rex  v.  Penkridge  {b),  by  reason  of  the  length  of  time 
d  elapsed,  the  presumption  was,  that  the  original  order  had  been 
led  — [Patteson^  J. — The  words  of  s.  79  are,  that  the  pauper  shall 
removed  or  removeable,  till  twenty-one  days  afler  notice  of  his  charge- 
;hall  have  been  sent.    The  meaning  of  that  must  be,  that  the  ordei 
ve  no  efiect  till  afler  the  sending  of  the  notice.] 
consequence  of  that  seems  to  be,  that  the  parish  obtaining  the  order, 
ot  act  under  it,  until  after  sending  a  notice.     But  s.  79  gives  a  parish 
ion  of  consenting  to  receive  a  pauper,  afortiori^  therefore  they  must 
s  power  of  waiving  this  irregularity,  with  a  view  to  obtain  a  decision  at 
B ;  and  their  conduct  in  giving  notice  of  appeal,  has  had  this  effect. 
19  V.  Parameini  (e),  attending  a  *.vrit  of  enquiry  was  held  to  be  a 
>f  an  irregularity  in  signing  judgment ;  so  a  party  who  has  defended 
n  at  the  trial,  cannot  afterwards  avail  himself  of  having  received  no 
f  trial  {d). 

U,  contrd,  was  not  called  on. 

Dbnman,  C.  J. — We  think,  that  under  the  provisions  of  s.  79,  the 
a  notice  of  chargeability  is  expressly  made  requisite,  before  the  order 
^al  can  have  any  effect. 

.BDALB,  Pattbson,  and  Wiilliams,  Js.,  concurred. 

Order  of  Sessions  quashed. 

East,  317.  (c)  4  Taunt.  545. 

B.  &  Ad.  538.  (cQ  Doe  v.  Jepson,  2  B.  &  Ad.  402. 
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If  a  writ  be  set 
aside  for  irre- 
gularity, the 
attornt^y  in  the 
cause,  who  has 
sued  it  out  and 
arrested  a  party 
upon  it,  is  liable 
ID  trespass. 


CODDRINGTON  V.  LlOYD. 

nPRESPASS,  for  assault  and  false  imprisonmeDt. — ^The  only  part  of  tk 
pleadings  material,  was  the  plea  to  a  new  assignment  and  the  replicatin 
thereto.  The  plea  stated,  that  before,  &c.,  the  defendant  was  an  attoroej, 
&c.,  and  that  the  plaintiff  was  indebted  to  one  F.  P,,  and  that  the  said  F.  P, 
for  the  recovery  of  his  said  debt,  retained  the  defendant  to  sue  out  a  certiin 
writ,  called  an  cUias  capias,  against  the  plain tifil  Whereupon  the  defendiBt, 
as  the  attorney  for  the  said  F.  P.,  Sec.,  by  virtue  of  his  retainer  in  that  befai]( 
and  in  discharge  of  his  duty  as  such  attorney  for  the  said  F,  P.,  and  by  hii 
command,  sued  out  an  alias  writ  of  capias  against  the  plaintiff,  at  the  suit  if 
the  said  F.  P.,  directed  to  the  sheriff  of  Hampshire.  The  plea  tbei 
averred  the  caption  of  the  plaintiff  by  the  sherifi^  under  such  writ,  &c  whick 
was  the  same,  &c 

The  replication  stated,  that  the  said  writ  of  capias  was  irregulariy  soed 
out,  and  was  afterwards,  by  a  judge's  order,  which  was  duly  made  an  order 
of  Court,  set  aside  for  irregularity,  concluding  with  a  verification. 

General  demurrer  and  joinder. 

The  points  of  law  stated  in  the  margin  were,  that  a  party,  who  is  not  III 
plaintiff  in  the  cause,  may,  if  he  has  acted  bond  fide  under  a  writ,  justify  oi*  | 
der  such  writ,  though  it  be  afterwards  set  aside  for  irregularity ;  and  that  tt 
attorney,  who,  acting  bond  fide  under  the  instructions  of  his  client,  W$ 
out  a  writ,  is  not  liable  in  trespass,  although  that  writ  be  afterwards  Hi 
aside  for  irregularity. 

James  in  support  of  the  demurrer. — No  case  has  determined  that  an  atttf^ 
ney  is  liable  in  trespass,  because  a  writ  of  capias,  which  he  has  sued  oo^ 
has  been  set  aside  for  irregularity.  In  Barker  v.  Braham  (a),  the  writ  fM 
illegal.  In  Bates  v.  Pilling  {b),  the  judgment  and  execution  taken  out 
were  altogether  void.  Those  are  the  only  cases  where  any  attorney  has  beai 
held  liable  in  trespass.  Upon  the  face  of  these  pleadings,  nothing  appeM 
but  an  irregularity  only.  The  writ  in  the  case  was  merely  voidable.  TW 
replication  does  not  traverse  the  bona  fides  of  the  defendant.  Even  suppos* 
ing  the  defendant  were  liable  in  case,  the  plaintiff  must  have  averred  voiJkt 

Kinglake,  contrd — The  only  party  who  can  justify  under  irregular  pw* 
cess,  is  the  mere  officer  who  executes  the  writ.  The  party  to  the  writctt- 
not.  This  distinction  is  laid  down  by  all  the  authorities.  And  the  attoiMf 
of  the  plaintiff,  and  the  plaintiff  himself,  are  identical,  as  far  as  regards  {Rt* 
ceedings  in  the  suit,  Philips  v.  Biron  (c),  Turner  v.  Felgate  (d).  Portent  v. 
Lloyd  (e).  In  King  v.  Harrison  (/),  Lord  Ellenborough  decided  on  tfcl 
ground,  that  the  writ  was  not  quashed  in  toto.  In  the  note  to  that  case^lif 
the  reporter,  the  authorities  are  collected,  and  they  clearly  establish,  thi 
where  process  has  been  vacated  for  irregularity,  it  is  no  justification  to  tfcl 
party  who  procured  it  to  be  issued,  and  that  trespass  is  the  proper  form  of  actiot* 


'a )  3  Wil8.  368. 

(b)  6  B.  &  C.  38. 

(c)  1  Str.  509. 


{(I)  T.  Raymond,  73;  2  Sid.  125. 
(c)  2  \V.  Bl.  845. 
(/)  15  East,  612. 
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This  liability  appears  also,  from  the  practice  which  prevails  on  setting  asicle  Q»een*t  Be^h. 

process  for  irregularity,  to  impose  as  terms,  that  no  action  shall  be  brought.   coDPRiN«TOif 

^Liiifeda/e,  J. — In  Loion  v.  Devereux  (g),   an  action  of  trespass   was  « 

Irought  against  the  attorney  alone,  for  acting  under  a  judgment  and  execn- 

IjuQ  which  had  been  set  aside  for  irregularity,  and  no  question  was  raised  as 

to  that  being  the  proper  form  of  action,  and  brought  against  the  proper 

pirty.] 

James  in  reply. — ^An  attorney  who  issues  a  writ,  acts  as  much  ministerially 
K  an  officer.  He  is  not  the  party  who  procures  the  writ  to  issue.  Again, 
»Ten  supposing  the  circumstances  were  such  as  to  make  him  liable,  case,  not 
trespass  is  the  proper  form  of  action.  In  Noel  v.  Isaac  (A),  it  was  held, 
that  trespass  would  not  lie  for  holding  an  attorney  to  bail. — ILiUledale,  J. — 
[n  Bales  v.  PiUing,  and  in  Barker  v.  Braham^  there  was  no  plea  of  justifi- 
cation.] — The  qnestion  therefore  in  the  present  case,  was  not  then  dis- 
cussed. 

Lord  Dbnman,  C.  J. — The  plaintiff  in  the  present  case,  having  been 
nrested  upon  a  writ  which  was  set  aside  for  irregularity,  the  circum- 
fttaoces  may  be  considered  to  be  the  same  as  if  no  writ  had  ever  been  in 
existence.  It  is  clear  therefore,  that  some  party  is  liable  to  the  plaintiff  in 
■n  action  of  trespass.  The  only  question  is,  who  is  the  party  liable  ?  In 
Butss  Y.  PiUing,  both  the  attorney  and  the  plaintiff  in  the  original  action 
vere  sued,  and  the  Court  held,  that  both  were  liable.  In  Barker  v.  Bra- 
AoM,  the  point,  as  to  the  liability  of  the  attorney,  was  discussed  at  great 
kngth.  There  also  he  was  held  to  be  liable,  and  since  that  time  the  point 
In  never  been  held  to  be  doubtful  In  fact,  many  more  grounds  exist, 
which  furnish  a  reason  to  excuse  the  plaintiff,  than  the  attorney.  We  must 
eoDclude,  where  an  irregularity  has  been  committed,  that  an  attorney  is  more 
&ely  to  be  cognizant  of  it  than  his  client. 

LrrTLEDALE,  J. — ^I  do  not  consider  an  attorney  to  be  a  mere  ministerial 
cflioer.  The  bailiffs  of  a  sheriff  are  bound  to  execute  the  process  of  the 
Court,  and  they  can  know  nothing  of  any  irregularity  in  it.  But  it  is  the 
attorney  who  puts  that  process  in  motion.  It  is  true,  that  in  Bates  v.  Pil- 
lUg,  and  in  Barkery,  Braham,  the  only  plea  was  not  guilty:  still  the 
question,  as  to  the  liability  of  an  attorney,  was  considered,  and  no  reason 
las  ever  been  given  why  it  should  not  exist. 

Pattbson,  J. — The  arguments  used  for  the  defendant  go  too  far,  for  if 
tbey  prove  any  thing,  they  prove  that  the  actual  party  to  the  suit  would  not 
be  liable ;  for  no  reason  can  be  given  why  he  should  not  justify  under  the 
process,  which  does  not  equally  apply  to  the  attorney.  If  the  plea  in  this 
C|9e  had  been  not  guilty,  and  the  defendant  had  shewn  that  he  had  done  no- 
l^Dg  more  than  act  within  the  strict  line  of  his  duty,  he  might  have  brought 
Unself  within  the  principle  of  a  case  in  Espinasse  (t).  But  if  he  be  liable 
*faeQ  the  proceedings  are  void  from  the  beginning,  a  fortiori  he  is  so  when 


(>)  3  B.  &  Ad.  343.  (t)  Sedley  v.  Sutherland,  3  Esa  202. 

0  lC,M.&R.75a 
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Queei^t  Bench,  an  irregularity  has  been  committed.  Because  the  circomstanoe  tbtt  the 
CoDDAiNOToif  whole  proceodiDgs  were  Toid,  might  have  been  unknown  to  him,  but  thi 
commission  of  an  irregularity  must  have  been  known  to  him,  or  his  derick 


V. 

Lloto. 


Williams,  J. — ^The  arguments  for  the  defendant  apply  principally  to  tin 
form  of  action.     But  if  he  did  the  acts  complained  of  without  authority, 
am  unable  to  see  why  he  should  not  be  liable  in  trespass.     And  certainly  th 
circumstances  of  the  case  lie  more  inunediately  in  his  knowledge,  than  in  tb 
of  any  one  else. 

Judgment  for  the  plaiotiC 


June  1, 


In  replevin^  two 
arowries,  both 
justifying  tak- 
ing the  cattle 
as  damage  /»- 
fan/,  one  stat- 
ing the  owner- 
ship  of  the  ZocM 
in  quo  in  A., 
the  other  stat- 
ing it  in  J3., 
are  allowable. 


Evans  v.  Da  vies  and  Lucas. 

Jf^EPLEFiy.  After  declaration  delivered,  the  defendant  took  ont  a  m 
mons  to  plead  several  matters,  whereof  they  delivered  the  ibilowiog  ab 
stracts : 

Fir9it  an  avowry  by  Davies,  and  cognizance  by  Luau,  as  his  baili(  k 
damage  feoMant,  stating  that  James  Watt  was  seized  in  fee  of  the  Itau  ■ 
quo,  and  that  he  demised  to  Davies. 

Second,  a  cognizance  by  both  defendants,  as  bailiffs  to  the  late  Ki^ 
WiUiam  4,  stating  that  the  late  king  was  sdised  in  fee  of  iocus  in  quo,  io  rj^ 
of  the  Crown. 

On  the  hearing  of  the  summons,  before  a  learned  judge,  his  lordship dem 
that  an  application  should  be  made  to  this  Oourt;  whereupon 


Sir  /.  Campbell,  A.G.,  (R.  V.  Richards  was  with  him),  applied  od  bMr 
of  the  defendants.     The  locus  in  quo  is  part  of  the  waste  of  the  mBorl^ 
Iscoedy  in  the  county  of  Radnor  ;  that  manor  was  bought  by  Mr.  WaU.di 
Crown  ;  and  the  question  sought  to  be  determined  is,  who  has  the  tbki 
the  soil  where  the  distress  was  made.    Attempts  have  been  before  maife' 
successfully,  to  decide  that  question.  Doe,  d.  Watt  v.  Morris  (a)  ;ui 
still  remains  doubtful.     The  defendants,  therefore,  have  no  means  of  i 
ing  on  whose  title  to  avow.    The  Court  has  authority  to  grant  this  appliati^j 
and  in  furtherance  of  justice  they  will  do  so.     These  avowries  ohviooilji 
not  the  same ;  they  could  not  be  supported  by  the  same  evidence ;  ui 
judge  at  At>t  Prius  would,  therefore,  have  no  authority  to  makeaoaoMVl 
ment. 


The  Court  then  called  on 


E.  V  Williams,  contrd.—By  the  rule  of  Nil.  T.4W.4,r,5,  it  is  ^niM 
that  several  pleas  or  avowries  shall  not  be  allowed,  unless  a  distinct  grov, 
of  answer  or  defence  is  intended  to  Ite  established  in  respect  of  etcfa;  *■ 
also  pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  prioctp 
matter,  but  varied  in  statement,  description,  or  circumstances  only,  are  v^^ 


(a)  2  Bing.  N.C  189;  1  Hodges,  215. 
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h allowed.    The  role,  therefore,  is  in  terms  prohibitory  of  this  application.    QMm^tBMcft, 
Tbe  ooosequence  is,  that  the  law  is  brought  back  to  what  it  was  before  the        etans 
Slat  4  Anne,  c.  16,  s.  4.     Before  succeeding  in  this  application,  the  defend-        T)J!Jf« 
lot  is  therefore  placed  under  a  condition  to  shew  that  he  has  a  distinct  de- 
ieoce  under  each  plea :  the  onus  is  on  him.     What  is  the  principal  matter  in 
the  first  avowry  t  that  the  cattle  were  taken  damage  feasant    Is  not  the 
mndpal  matter  in  the  second  exactly  the  same,  varied  only  by  the  statement 
IS  to  the  owner  of  the  soil  ?     This  is  not  like  justification  by  a  commoner,  by 
vason  of  property  in  A,,  and  again  by  reason  of  property  in  B,    In  that  case 
theie  are  two  distinct  rights  claimed.    Here  there  can  be  only  one  right 
dtimed,  because  there  can  be  only  one  owner  of  the  soil.     There  may  be  a 
lonbt  as  to  who  the  owner  is,  but  that  will  not  enable  the  defendant  to  make 
I  second  avowry,  unless  there  are  two  distinct  co-existing  rights.  Where  there 
ire  not,  the  principle  of  the  new  rules  is,  that  a  party  must  make  his  election. 
Thus  he  cannot  plead  the  same  contract  with  and  without  a  condition.     So 
rfa  right  of  common  for  the  whole  year,  and  a  particular  part  of  a  year.^ 
[IhiUsant  J. — Is  not  the  present  case  more  like  the  case  of  "  an  agreement 
to  accept  the  security  of  A.  B.,  in  discharge  of  the  plaintiflTs  demand,  and  of 
ID  agreement  to  accept  the  security  of  C.  D.  for  the  like  purpose."] — There 
the  securities  are  distinct,  and  might  co-exist.    The  criterion  is  the  distinct- 
ness and  power  to  co-exist     The  two  pleas  of  solvit  ad  diem,  and  solvit  post 
Htm,  are  not  allowed,  because  in  substance  they  amount  to  a  mere  plea  of 
pyment     The  test  is  not  whether  the  judge  would  amend  at  Nisi  Prius. 
Bnppose  a  party  were  in  doubt  whether  a  contract  amounted  to  a  guarantee 
or  a  sale,  he  must  elect.     Then  if  the  defendant  pleaded  non  assumpsit,  the 
fudge  might  amend,  Hanhury  v.  Ella  (Jb),     Bat  if  the  defendant  admitted 
Ae  contract,  and  pleaded  that  it  was  not  in  writing ;  and  the  plaintiff  replied, 
setting  out  the  contract,  to  which  the  defendant  demrrred  for  the  insufficiency 
ofil,  then  if  the  Court  decide  in  favour  of  the  demu^  r,  no  amendment  could 
be  made.     In  Jenkins  v.  Trsloar{e),  it  was  held,  thavN^o  counts,  one  claim- 
ing a  sum  as  metage,  the  other  the  same  sum  as  port  ou.j,      "ild  not  be 
slowed*     Bastard  v.  Smith  (d),  Cholmondely  v.  Payne  (e)  are     stances  of 
the  same  doctrine  in  the  construction  of  the  rules. — [Patteson,  J.—     ^hat  is  to 
pievent  tbe  defendants,  who  may  be  mere  servants,  from  having  auti      ty  from 
hoth  parties  ?] — ^Authority  from  both  cannot  co-exist.  The  first  avo       states 
tte right  to  the  soil  in  Watt;  the  second  in  the  King. — [Patteson, «»      Your 
aq[iunent  goes  to  the  extent  of  saying,  that  in  trespass,  pleas  of  rent  due  to 
A,  to  B.,  and  to  C,  cannot  be  allowed,  yet  such  pleas  always  have  been 
•ibwed.] — It  should  seem  that  the  allowance  is  not  consistent  with  the  spirit 
oT  the  new  rules. 

Sir  J,  Campbell  mentioned  the  case  of  Leuckhart  v.  Cooper  (f) 

Cur  adv,  vuU. 

Lord  Denman,  G.  J.,  this  day  stated,  that  the  Court  were  of  opinion  that 
pcrmissioD  must  be  given  to  plead  the  two  avowries  and  cognizances  {g). 

Rule  absolute 

{h)  1  A.  &  E.  61.  (c)  3  Bing.  N.C.  708;  3  Ho<lg«8,80. 

(e)  1  M.  &  W.  16;  1  Gale,  360.  (/)  3  Dowl.  P.  C.  415;  1  Hodges,  16. 

(lO  5  A.  &  £.  827;  2  Uar.  &  Wol.  (g)  See  also    James  v.   Bourne,  I 

Oa  Arnold,  182. 
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Ow»^;j^«*.  The  Queen  v.  Goodburn. 

Where  tbein-    fXS  appeal  against  a  conviction  of  the  defendant,  under  39  &  40  (ir.  3,  c.M. 
a^Dawnbroker  (       Pawnbrokers'  Act),  for  exacting  more  interest  upc  n  the  ledeBptiot 

amounu  to  a      of  a  pledge,  than  he  was  entitled  to,  the  Middlesex  Quart4:r  Sessions  eoih 
thrfr«cUon"(&    firmed  the  conviction.  The  proceedings  having  been  removed  into  this  Ckwrti 
a  fiuthinff,         a  rule  nisi  was  obtained  for  quashing  the  order  of  Sessions, 
belt  entitled  to       The  facts  of  the  case  were,  that  the  article  in  question  vras  pledged  the  4tk 

*^1b?r^^Lui  ^^^^^  ^^^»  ^^^  ^*-i  *^  ^^  redeemed  the  16th  February,  1837,  when  tbt 
by  a  paim-  defendant  demanded  and  received  the  sum  of  1  Hd.,  as  interest,  for  the  use  of 
^0^24',^  ^  for  the  1 1*  months. 

mootht,  and  the 

the  end  of  one  C-  Jones  shewed  cause. — By  39  &  30  G,  3,  c.  99,  ss.  2  &  3,  the  interest 
month  amoonu  ^hich  the  defendant  was  entitled  to  receive  upon  (he  loan  of  4*.  viras,  atiil 

to  a  Bum  in- 

▼oWioff  a  firae-  afler  the  rate  of  Ad,  for  20«.,  by  the  calendar  month  ;  4#.  being  an  ioteraiK 

thbg,  hek'not  ^*®  8^™  between  2s.  6d,  and  20*.    Calculating  the  interest  at  that  rate,  tht 

mtitled  to  sum  payable  per  month  amounts  to  three  farthings  and  one-fifth  of  a  farthiq|. 

theendc?sach  Had  the  pledge  been  redeemed  at  the  expiration  of  one  month,  the  defendail 

month,  for  the  ^ould  have  been  entitled  to  receive  Id,  interest;  because,  since  the  fractioa 

charaing  the  of  a  farthing  could  not  have  been  paid,  he  could  not  otherwise  have  receif«d 

hut mu!»tatlcu-  ^^  ^^  amount  of  the  interest  due  to  him.     But  in  the  present  case  no  suck 

late  the  interest  necessity  existed  for  the  payment  of  more  than  the  legal  interest;  becauM^ 

whole  period,  calculating  the  interest  due  upon  As.  for  1 1^  months,  at  the  rate  of  three  iaf- 

at  the  rate  of  things  and  one-fifth  of  a  farthing  per  month,  the  sum  due  is  9^,  whidi  il 

annum.  less  than  the  sum  demanded  by  2^.  The  conviction,  therefore,  was  liglit. 

Sir  W.  W.  FoUeH  and  Adoiphvj,  conird.— The  question  is,  whether  the  a- 
terest  is  to  be  calculated  from  month  to  month,  or  for  the  entire  periui  of 
the  loan.  The  construction  contended  for  on  the  part  of  the  defendant  is  Mt 
novel ;  it  has  always  hitherto  been  acted  on.  The  language  of  the  Act  tecMi 
to  contemplate  such  a  construction;  all  the  provisions  in  section  2  audi 
determine  the  rate  of  calculation,  by  reference  to  months.  In  no  part  of  tb 
Act  are  means  afforded  for  making  the  calculation  from  the  beginning  to  Ik 
end  of  the  period  ;  the  provisions  have  all  reference  to  months,  (James,  MO* 
tions,  1 7  and  19.  speak  of  one  whole  year) ;  those  sections  do  not  refer  to  Ai 
calculation  of  interest.  If,  then,  the  calculation  of  interest  is  to  be  made  If 
the  month,  the  defendant,  at  the  end  of  each  month,  became  entitled  erxcM- 
sitatCy  to  \d.  The  whole  sum,  therefore,  due  to  him  was  1 1^.,  which  is  tl« 
amount  demanded.  This  principle  of  calculation  resembles  that  bj  wiiidi 
rests  are  made  in  a  mercantile  account. 

Cur.  euh.  m/t 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court  — This  wtsa 
appeal  against  a  conviction  of  the  defendant,  a  pawnbroker,  for  taking  iatemi 
lit  a  higher  rate  than  Ad.  on  20s.  for  a  month,  or  20  per  cent,  per  annaBi 
He  had  in  fact  taken  1  l^d.  on  As.  for  eleven  months  and  odd  days,  which  ii 
about  2d.  more  than  at  the  rate  aforesaid.     But  an  ingenious  afgumeot  w 
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r. 
GoooBumir. 


on  the  defendant's  behalf,  that  the  Act  considers  the  sum  lent  as  ad-  Qiit^'«  Bmrib. 
1  by  the  month ;  that  if  the  4«.  had  been  repaid  at  the  end  of  the  first  ji^^  Quxkn 
,  the  20  per  cent,  would  be  three  farthings  and  one-fifth,  which  sum 
lant  could  not  have  received,  as  there  are  no  fifths  of  a  farthing;  so  that 
St  have  either  received  a  penny,  or  lost  a  portion  of  his  20  per  cent ; 
ie  Act  requires  a  similar  mode  of  paying  for  every  succeeding  month ; 
lerefore  1^.  for  each  month  must  have  been  paid ;  and  tliat  adding  all 
for  the  eleven  months  and  upwards,  the  amount  actually  received  by 
fendant  is  warranted  by  the  Act. 

rapposing  this  argiunent  to  be  valid,  if  the  loan  were  repaid  while  the 
*t  is  less  than  a  farthing,  from  the  necessity  of  the  case,  inasmuch  as  it 
>therwise  be  less  than  20  per  cent,  (which  I  am  by  no  means  prepared 
lit,  the  words  being  *'  so  much  and  no  more,'')  still,  as  soon  as  that 
arrived  when  the  interest,  so  calculated,  amounted  to  a  current  coin, 
ecessity  is  at  an  end.  Nothing  prescribes  that  rests  must  be  made 
iy,  the  efiect  of  which,  in  the  present  case,  would  entitle  the  pawn- 
to  near  25  per  cent  We  think,  therefore,  that  the  Sessions  did  right 
*ming  the  conviction;   and  the  rule  for   setting  it  aside  must   be 

rged. 

Rule  discharged. 


Raphael  and  another  v.  Goodman. 

T  on  bond,  which  was  set  out  on  oyer.  The  condition  recited  that  the 
aintifiTs,  then  sherifis  of  Middlesex,  had  seized  goods  of  John  Hayward, 
^fi.fa.y  at  the  suit  of  the  defendant.  That  doubts  had  arisen  whether 
had  become  bankrupt;  that  the  defendant  stated  that  he  was  not,  and 
ne  no  act  to  affect  the  right  of  the  defendant ;  that  the  defendant  re- 
d  the  sheriff  to  sell  and  pay  over,  and  the  bond  was  given  to  indem- 
le  sheriff,  and  all  others  acting  under  him,  in  the  execution  of  the  writ. 
I,  that  the  bond  was  obtained  by  the  plaintiffs,  and  others  in  collusion 
lem,  by  fraud  and  covin. 

he  trial,  before  Coleridge,  J.,  at  the  Middlesex  Sittings  afler  Michael- 
erm,  1836,  it  appeared  that  the  bond  had  been  procured  under  the  fol- 

circumstances : — The  defendant  had  sued  out  a  writ  otfi.  fa.  against 
and  it  was  in  the  officer^s  hand  to  execute.  The  ofTrcer  had  some  rea- 
r  thinking  that  /.  H.  had  committed  an  act  of  bankruptcy.  He,  how- 
ssured  the  defendant  that  he  had  seized  the  goods  ;  that  there  was  no 

that  any  act  of  bankruptcy  had  been  committed,  but  that  the  sheriff 
lave  a  bond  of  indemnity,  upon  which  the  bond  in  question  was  given. 
Beer  afterwards  seized  and  sold  the  goods,  and  paid  the  proceeds  to 
endant    An  action  was  afterwards  brought,  and  damages  recovered, 

assignees  of  /.  H.,  who  became  bankrupt,  against  the  plaintiffs,  who 
poo  brought  the  present  action.     The  jury  found  that  fraud  had  been 
ted  by  the  officer,  but  not  by  the  sheriff.    Verdict  for  the  defendant, 
^erty  to  move  to  enter  a  verdict  ibr  the  plaintiffs. 
lie  having  been  obtained  accordingly,  on  the  grounds  that  the  sheriff 


Jii»e8. 


1.  The  sheriff 
cannot  rrcorer 
upon  an  indem- 
nity bond  ob- 
tained by  the 
fraud  of  his 
officer. 

2.  And  a 
plea  in  an 
action  on  such 
bond,  that  it 
was  obtained 
by  the  sheriff 
and  others  in 
collusion  with 
him  by  fraud, 
&c.,  is  good. 
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QMeen't  Beneh,    was  not  liable  for  such  fraud  in  his  officer,  or  that  the  circiunstances  shouU 
Raphael        have  been  Fpecially  pleaded. 


t. 
Goodman. 


Thenger  and  Ball  now  shewed  cause. — The  sheriff  is  responsible  civillj 
for  the  fraud  of  his  officer,  Laycoek's  Ckue  (a),  WoodgaU  ▼.  Knaiehlnim)i\ 
Sturmy  r.  Smith  (c),  IVarlh  v.  Miles  (d),  Smart  ▼.  Hutton  {e).    Upon  tb 
present  occasion,  therefore,  the  act  done  by  the  officer  is,  in  law,  the  sames 
if  done  by  his  principal,  the  sheriff,  Fitzhtrhert  ^ .  Mather  (J')^  DoeY,Martm 
{judgment  ofAehurety  J.)  {g).    In  Crowder  v.  Long  (A),  where  the  sherifffM . 
held  not  liable  for  the  misconduct  of  his  officer,  the  decision  proceeded  upMJ 
the  ground  that  the  misconduct  was  in  the  knowledge,  and  with  the  assent  cf- 
the  party  employing  him  ;  and  the  Court  expressly  upheld  the  general  rak 

If  then  the  fraud  of  the  officer  is,  in  the  eye  of  the  law,  the  fraud  of  tkii 
sheriff,  it  is  properly  so  pleaded. 

Sir  F,  Pollock  and  Hoggine,  eontrd, — The  sheriff  was  wholly  ignorutrf 
the  proceedings  of  his  officer ;  the  bond  cannot,  therefore,  be  said  to  hafe  boi 
obtained  by  collusion  with  him.  The  actual  facts  should  have  been  p^tMk 
Crowder  v.  Long  shews,  that  though  the  sheriff  may  be  liable  to  a  third  pM^ 
for  the  fraud  of  his  officer,  yet  he  is  not  so  to  the  party  who  actually  coiphjl 
the  officer ;  and  here  it  appears,  by  the  conditioD  of  the  bond,  that  the  itF 
fendant  was  cognizant  of  the  facts. 

Lord  Denman,  C.  J. — ^The  officer  of  the  sheriff  is,  especially  in  all  mattoi 
relating  to  the  execution  of  writs,  substantially  the  sheriff  himself.  This  bod| 
therefore  having  been  obtained  by  the  fraud  of  the  officer,  the  sheriff  ii  ■ 
entitled  to  recover  upon  it. 

LrrrLEDALB,  J. — The  fraud  of  the  officer  b  legally  the  fraud  of  the  shoX 
The  Courts  have,  therefore,  always  considered  the  sheriff  as  responsible  ftr 
the  irregularity  of  his  officers.     This  is  clear  from  all  the  cases. 

Pattbson,  J. — I  really  think  that  this  is  the  clearest  case  that  ever  cMi 
before  a  Court  of  Justice.  We  cannot  allow  the  plaintiff  to  recover  on  a  boiA; 
procured  by  the  fraudulent  misrepresentation  of  his  own  officer  and  agent 

Coleridge,  J. — The  ground  on  which  the  sheriff  is  liable  is,  because th. 

officiT's  act  is  his.     And  we  should  depart  from  one  of  the  old  and  Ml 

established  rules  of  pleading,  were  we  not  to  hold  that  every  thing  should  kt- 

pleaded  according  to  its  legal  effect. 

Rule  discbaiged    j 


(a)  Latch.  1S7.  {e)  2  Nev.  &  Man.  42& 

(€) 

\d)  1  Camp.  3S9.  (A)  8  a  &  C.  d9a 


:*)  2  T.  R.  148.  (/)  1  T.  R.  12. 

[eS  11  Ea*t,  25.  Of)  4  T.  R.  6a 
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The  Queen  v.  The  Justices  of  Derbyshire.  Qu««^fB«w*. 

JlMMlS. 

BIR  W.  W,  Foflett  had  obtained  a  rule  nisi  for  a  mandamus  to  the  defend-  A  notice  of  »w- 

ants  to  enter  continuances,  and  hear  an  appeal  against  an  order  of  removal,  groands  of  ap- 

D  affidavits,  stating  that  a  notice  of  appeal,  and  of  the  grounds  of  appeal,  had  5d*14dayi*"^" 

eeo  duly  served  before  the  last  Epiphany  Sessions,  when  both  appellants  befon  the 

nd  respondents  attended  for  the  purpose  of  trying  the  appeal,  which,  by  giSS/wfien*'" 

ASOD  of  the  pressure  of  business,  was  made  a  remanet  to  the  Easter  Sessions.  **>«  "HP?*!  ^^' 

*  intended  to  be 

oorteen  days  before  the  Easier  Sessions  another  notice  of  the  ground  of  tried,  but  by 

[>peal,  somewhat  different  to  the  former,  was  also  served.  preesure  of  * 

At  the  trial,  the  respondents  insisted  that  the  appellants  were  bound  to  businett  it  wu 

lect,  and  rely  upon  one  notice  only,  and  the  Court  so  decided.    The  appel-  ^  ^i^^  EmUr 

ints  then  elected  the  notice  last  served,  upon  which  it  was  objected  that  they  |***|j""* , 

id  thereby  waived  the  notice  first  served;  and  that  the  notice  last  served  before  the  &»- 

m»  invalid,  inasmuch  as  by  4  and  5  W.  4,  c.  76,  s.  81,  the  notice  of  grounds  J^^^J^^ 

r  appeal  must  be  served  fourteen  days  before  the  first  day  of  the  Sessions  different  notice 

t  which  the  appeal  is  intended  to  be  tried ;  and  that  here  the  Sessions  at  of  IppeaT wit' 

rhich  the  appeal  was  intended  to  be  tried,  were  the  Epiphany,  not  the  Easter  •enrcd.    The 

«S8ions ;  whereupon  the  Sessions  refused  to  hear  the  app^.  ins  elected  to 

reiy  upon  the 
last  notice,  it 

N,  R.  Clarke  now  shewed  cause.  —  The  intention  of  the  legislature  in  Jf "  th^^dtf 
isiDg  the  word  *'  intended/'  was  to  prevent  the  respondents,  afler  a  due  was  inTtlid,  it 
iervice  of  notice,  to  vary  their  statement  of  the  grounds  of  appeal.— [Lord   u^day«*l^o^T 
Oenffian,  C.  J. — Suppose  a  notice  had  been  served  long  enough  before  the  ^H  ?*'?**'**  ** 
Epiphany  Sessions  to  give  the  appellant  time  to  serve  another  amended,  or  pealwastufJuI- 
rholly  different  notice,  is  there  any  thing  in  the  Act  to  prevent  them  t] —  ^  ^  ^.  ^®^ 
Perhaps  not,  because  in  that  case  the  notice  would  still  have  been  delivered  4  &?W.  4, 
burteen  days  before  the  Sessions  at  which  it  was  intended  to  try  the  appeal ;  jj^j^'  '|„^^  \y^ 
t)Qt  that  is  not  the  present  case.     Here  the  Sessions,  at  which  it  was  intended  notice  was  suf- 
to  try  the  appeal,  had  past  by ;  therefore  no  further  notice  could  have  been  the  Sessions 
^en.    Had  the  legislature  meant  a  notice  fourteen  days  before  the  Sessions  we^nndto 
It  which  the  appeal  was  actually  tried  to  be  sufficient,  they  would  not  have  peaL 
iDtroduoed  the  word  ''intended."    And  the  restriction  is  very  reasonable, 
hppose,  that  in  this  instance  the  first  notice  had  admitted  a  prima  facie 
:ase  on  the  part  of  the  respondents,  and  that  during  the  interval  the  only  wit- 
less capable  of  proving  it,  had  died.  The  appellants  ought  not  to  have  had  the 
ipportunity  of  withdrawing  that  admission  by  the  service  of  a  fresh  notice.  Be- 
muse an  appeal  has  been  made  a  remanet,  the  appellants  cannot  have  a  right 
0  adopt  a  fresh  notice,  any  more  than  a  defendant  at  NtsiPrius,  where  the 
iuse  has  been  made  a  remanet,  to  adopt  fresh  pleas. — [Lord  Denman,  G.  J. 
-The  Sessions  would  have  it  in  their  power  to  award  costs,  if  expense  had 
ecn  incurred  thereby.] — That  power  only  exists  towards  the  successful  party, 
cd  what  has  been  the  cause  of  expense  may  be  the  cause  of  failure  alsa 

Sir  W.  W.  Folleii  and  Willmore,  eantrd,  were  not  called  on. 


866 


TERM  REPORTS  w  tub  QUEEN'S  BENCFL' 


Queen^i  Renehi  Lord  Denman,  C.  J. — I  do  not  think  the  word  *'  intended**  has  so  itiieit 
construction  as  is  contended  for.  It  cannot  be  said  here  that  it  was  not 
intended  to  try  the  appeal  at  the  Easter  Sessions.     I  think  therefore  that  the 


The  QuEBN 

V. 

i/KKiYiHiRB.  appellants  ought  to  have  been  heard  as  to  the  grounds  of  appeal  contained  ii 
the  notice  last  served. 


Lrm^EDALB  and  Patteson^  Js.,  concurred. 


Rule  absokte. 


9v.  Li*  rater  ed 
into  an  agree- 
ment to  be  the 
tervant  and 
head  brewer  cf 
R,  &  Co.    Part 
of  the  consider^ 
ation  for  his 
senrice  consist- 
ed in  the  occu- 
E ation  of  a 
ouseon  the 
premises  of 
P.  &  Co.,  free 
of  rent  and 
taxes,  R.  &  Co. 
reserving  to 
themselves  the 
right  to  place 
another  servant 
in  the  same 
house,  on  pay- 
ing IV.  L,  for 
his  board  and 
lodging.  W.  L. 
afterwards 
rented  and  oc- 
cupied another 
house,  the  rent 
and  taxes  of 
which  were 
paid  bv  R.  & 
Co.:  Held,  thit 
W.  L.  was 
liable  for  the 
poor  rate  in  res* 
pect  of  the  oc- 
cupation of  the 
second  house. 


The  Queen  t?.  Wall  Lynn. 

^N  appeal  by  Wall  Lynn^  against  a  rate  made  for  the  relief  of  the  poor  of 
the  township  of  Sheffield,  dated  the  Ist  July,  1835.      The  Sessioiil 
confirmed  the  rate,  subject  to  the  opinion  of  the  Court,  upon  the  folk>wiiY 
case: 

This  was  an  appeal  against  a  rate  and  assessment,  bearing  date  1st  /n^ 
1835,  wherein  the  appellant  was  rated  as  follows: 


OCCUPIER. 


Wall  Lynn    - 


PROPRIETOR. 


George  Rodgers 


Description  of  Properly. 


f  House  -  22*.  6c/.  ^ 
iGarden  -    U.  6dl  > 


Amount  of  Rate. 


£\   49.  Od. 


Catharine  Eyre  and  Hannah  Ratcion  are  the  proprietors  of  a  brewery 
in  the  township  of  Sheffieldy  and  the  appellant,  Wall  Lynn,  is  their  semnti 
and  head  brewer.  From  the  year  1828,  down  fo  February ,  1833,  theif^ 
pellant  resided  in  a  house  situate  in  the  brewery  yard,  under  an  agreenMOl 
bearing  date,  the  1  st  of  November ,  1 828,  a  copy  of  which  ag^-eement  is 
annexed  to  this  case.  In  February,  1833,  the  health  of  the  appellant  bein^ 
impaired,  he  removed  from  the  house  in  the  brewery  yard,  to  one  with  a 
garden  attached  to  it,  at  Farm  Bank,  about  a  quarter  or  half  mile  from  it, 
belonging  to  one  Drury,  who,  upon  the  trial  of  the  appeal,  stated,  that  fas 
made  the  agreement  with  the  appellant,  and  saw  no  one  else  upon  the  intl- 
ter,  and  that  the  rent  was  35/.  pounds  per  annum ;  but  that  he  considered 
Rawton  &  Ck>.,  as  his  tenants.  Upon  the  sale  of  the  said  house,  by  Drmnfy 
to  one  George  Rodgers,  the  same  tenancy  was  continued.  When  the  a|h 
pellant  removed  from  the  house  in  the  brewery  yard,  to  the  house  at  Am 
Bank,  the  ftimiture  which  belonged  to  the  proprietors  of  the  brewery,  wis 
then  removed  to  the  house  at  Farm  Bank,  and  another  servant  of  Rawsm  A 
Co.,  was  then  put  by  them,  into  the  occupation  of  the  house  in  the  brewery 
yard.  The  appellant^s  salary  ^os  at  the  same  time  increased ;  the  rent  and 
rates  were  paid  by  Rawson  &  Co ,  at  the  brewery.  The  assessment  kt 
window  duty,  for  the  house  at  Farm  Bank,  was  regularly  made  in  the  mine 
of  the  appellant,  and  paid  at  the  brewery,  without  any  objection  to  the  /bru 
Otaiaefsment.      Appellant  had  also  been  assessed  to  the  poor  iate,  io  every 
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his  entry  upon  the  house  at  Farm  Bemk,  in  respect  of  those  pre-    Quem'f  Bewk, 
1  objection  was  made  to  the  last  rate  but  two,  before  that  appealed     j.^^^^^^ 

the  ground  that  Ratcton  &  Co.  ought  to  have  been  rated,  but  the  «. 

tes  had  Ijeen  in  the  same  form  as  before,  and  they  had  been  paid  ^^^  ^^"*- 
jection.  In  1833,  the  appellant  was  summoned  for  the  payment 
stration  shilling,  under  the  Reform  Act,  which  he  paid,  together 
tsts  of  the  summons.  In  the  years  1832  and  1833,  when  the  name 
1  appellant  was  inserted  in  the  list  of  voters,  for  the  election  of 
•f  parliament,  as  the  occupier  of  the  house  at  Farm  Bank,  he  ob- 
is name  l)eing  inserted  in  the  list.  No  formal  objection  however, 
nade,  according  to  the  provisions  of  the  Reform  Act,  and  the  name 
ipon  the  register.     In  1834,  the  name  of  the  appellant  was  again 

the  list  of  borough  voters;  a  regular  objection  was  made  to  his 
^  inserted  there,  which  was  disallowed  by  the  revising  barrister, 
ig  evidence  on  the  subject,  and  the  appellant's  name  was  retained. 
;tion  for  borough  memlwrs,  in  Januari/,  1835,  the  appellant  ten- 
'ote,  and  on  being  asked  whether  he  voted  for  the  house  in  Farm 
lied,  that  he  did,  and  voted  accordingly.  The  appellant,  at  the 
i  appeal,  insisted  in  conformity  with  his  notice  of  appeal,  that  he 
,'  house  at  Farm  Bank,  as  a  servant  only,  and  was  not  liable  to  be 
that  the  said  Catharine  Eyre,  and  Hannah  Rawson  ought  to  have 
Upon  the  hearing  of  the  appeal,  the  said  Catharine  Eyre,  and 
*xttt9on  appeared  by  their  counsel,  and  contended,  that  they  were 

liable  to  be  rated,  and  that  the  said  appellant  occupied  the  house 
'ank,  as  their  servant  only.  The  Sessions  decided,  that  the  ap- 
s  liable  to  be  rated,  subject  to  the  opinion  of  this  Courts  on  all 
r  the  case. 

igreement  which  was  between  Wall  Lynn,  of  the  one  part,  and 
atc9on,  on  behalf  of  herself  and  her  partners,  of  the  other  part; 
consideration  of  the  salary  and  privileges  thereinafter  mentioned, 
ierve  them  as  clerk  and  brewer,  &c.,  and  H.  R,,  agreed  to  pay  him 
ilary,  and  also  to  permit  him  to  occupy  and  enjoy  the  house  ad- 
i  buildings  and  brewery  of  the  said  co-partners  in  Pond-lane,  in 
IS,  and  for  the  place  of  his  residence,  free  and  clear  of  and  from  all 
and  taxes ;  another  clerk  being  also  provided  with  board  and  lodg« 

same  house,  if  required  by  the  co-partners,  such  clerk  defraying 
es  of  his  board,  which  salary  and  house  accommodations  are  to  be 
{(action  and  compensation  for  all  other  perquisites  of  every  descrip- 
>r  any  expences  incurred  by  him,  the  said  Wall  Lynn,  in  the  ser^ 
employers,  in  or  near  Sheffield,  either  in  soliciting  orders  or  others 
id  about  the  business  and  concerns  of  the  said  CD-partners,  save 
;  such  expences  as  shall  be  specifically  agreed  upon  between  the 
s.  There  were  also  provisions,  enabling  either  yX  the  piurties  to 
the  service,  by  three  months^  notice. 

in  support  of  the  order  of  Sessions,  was  stopped  by  the  Court. 

',  eontrd. — The  question  in  this  case,  turns  upon  the  circumstances 

ch  Lynn  occupied  these  premises,  and  these  are  ascertained  by  re- 

the  agreement,  because  there  is  nothing  to  shew  that  the  terms 
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Qiui^iBnA.  of  the  agreement  vere  altered,  though  the  place  or  residence  wet  dtufi 
ThiQimkir  '>'>^  ^^  change  is  accounted  for,  by  the  ill  health  oT  the  parlj.  From  I 
_      \  terms,  it  appears,  (hat  Lynn  was  not  an  independent  occupier)  that  his  ge 

pation  was  for  the  purpose  of  his  i<ervice,and  depended  upon  tbecontinni 
of  it,  and  the  rent,  rates  and  taxes  were  paid  by  his  employers.  Theorig 
intention  of  the  pariies  is  to  be  repu-ded,  Rex  t.  Crtdilott  (a).  An  imp 
ant  fact  distinguishes  this  from  the  analogous  cases,  Lynn  was  not  loei 
the  entire  occupation,  he  was  to  lake  in  another  workman,  when  reqoi 
1^  employers  therefore,  retained  some  interest  in  the  house.  In  theseci 
and  where  the  question  has  been,  whether  a  party  gained  a  settlement  bj 
occupation,  the  Court  has  always  enquired  what  is  the  primary  objec 
the  occupation.  That  has  been  the  principle  of  all  the  decisions,  wbti 
has  been  their  result ;  and  it  has  been  held  sufficient  to  prevent  a  partyl 
gaining  a  settlement,  that  his  occupation  was  even  connected  with  bis 
ployment,  as  a  servant,  Rrx  v.  Fitld(b);  Rex  v.  Staeroft  {e);  Set 
KfUUm{d);  Rex  y.Ck€*kvnt{t);  Rex  v.  aen(/);  Rex  y.  Mm 
(ff).  The  same  principle,  if  adopted  here,  must  determine  that  this  pari 
not  liable,  as  occupier,  to  the  payment  of  rales.  The  case  of  Rex  v.  A 
ridye  (A),  is  probably  relied  on  by  the  other  side ;  but  that  is  distingi 
able.  There  was  nothing  in  that  case,  necessarily,  to  connect  the  reiidi 
with  the  employment  as  servant ;  and  there  also,  the  decision  mainly  tui 
on  the  presence  of  the  words  "  exclusive  enjoyment."  That  case  also,  it 
which  does  not  seem  to  have  received  much  consideration. — \^PalUn», 
In  all  these  cases,  does  it  not  appear,  that  the  premises  were  the  propot 
the  employer!] — That  circumstance  can  make  no  diBerenoe,  niKe  the 
ment  of  the  rent,  rates  and  taxes  here,  was  wholly  by  the  employer.  I 
also,  the  party  has  dotie  every  thing  in  his  power  to  relieve  himaelfi  sat 
circumstance  of  his  having  voted,  cannot  alter  his  legal  liability. 

Since  the  passing  of  the  Reform  Act,  another  consequence  has  bea 
tached  to  decisions  of  these  questions;  by  that  Act,  rating  is  considcn 
a  test  of  property ;  it  becomes  therefore,  of  most  essential  importance,  l< 
termine  who  is  the  actual  renponsible  occupier.  If  it  be  determined, 
parties,  circumstanced  as  the  appellant,  are  to  be  considered  occupiers.  It 
be  in  the  power  of  large  proprietors,  in  boroughs,  to  create  a  constitti 
at  their  pleasure. 

Lord  Dbnman,  C  J. — Upon  these  facts,  I  can  entertain  no  doubt  i 
ever,  that  (his  party  was  the  independent  occupier  of  these  premises, 
were  taken  by  him  ;  the  agreement  to  pay,  was  by  him  ;  he  was  the  p> 
liable  to  the  landlord ;  against  him  the  warrant  would  have  issued,  in 
these  retea  had  not  been  paid  ;  and  Ihe  allowance  Bflerwards  made  to  hi 
his  acoountawith  his  employers,  cannot  operate  to  relieve  him  from  that  pii 
liability.  Becatue  a  man  is  in  service,  he  is  not  therefore,  disabled  frai 
coming  an  independent  occupier.  The  cases  cited,  are  nut  applicable; 
is  nothing  here  at  all  analogous  to  a  residence  on  any  part  of  the  imt 
a  respect  of  his  employment. 

(e)  I  B.  t  A.  473. 
(/)  3A.  it  E.  Itf. 
'-'  3  M.  ti  S.  2?6. 


1« 
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IifiTLBDALB,  J. — ^These  premises  clearly  were  let  to  Lynnt  and  be  be-    Qhot^^B^hM. 
tenant  as  to  tbeni,  in  law,  and  be  was  the  actual  occupier.    The  ques-     The  Qusbn 


tioo  IB,  was  be  so  occupier,  as  to  render  him  liable  to  be  rated  ?  Now,  as  to  _  ^- 
tUs  house,  the  employers  had  no  power  k)  put  in  any  other  parties,  nor  to 
tBterfere  wifb  bis  internal  arrangements  in  any  way.  He  had  absolute  do- 
Miion  over  it,  and  though  they  might  be  the  parties  ultimately  paying  the 
eries,  that  circumstance  would  not  render  him  the  less  the  occupier,  and  as 
ncfa,  immediately  liable. 

Pattbson,  J. — ^None  of  the  cases  cited  are  in  point.  Lynn  was  actually 
jsnant  of  the  house,  and  the  employers  had  no  authority  over  it.  It  is  not 
rfen  stated  that  the  contract  was  made  on  bis  behalf,  as  servant. 

Williams,  J.,  concurred. 

Order  of  Sessions  confirmed. 


Robinson  v.  Messenger.  /«#ii. 

A  CTION  for  the  breach  of  a  warranty  of  a  horse ;  Pleat ;  fir9t,  that  the  de-  The  sutute 
fendant  did  not  warrant  the  horse  ;  second^  that  the  horse  was  not  un-  ^  5^  mliicYk  en- 


At  the  trial  of  the  cause,  before  Paiteson,  J.,  a  verdict  was  found  for  **>^««  *  judge 
Ik  defendant,  on  the  first  issue,  and  for  the  plaintiff  on  the  second  issue ;  and  deprive  a  pUin- 
tm  learned  judge  certified,  under  4  &  6  Ann,  c.  16,  sec.  6,  that  the  de-  ^f ^double**'' 
hdant  bad  a  probable  cause  for  pleading  the  second  plea.    At  the  taxation  issue,  is  not 
if  the  costs,  the  Master  refused  to  tax  the  plaintiflf  the  costs  of  the  second  rufe  of  ^  T^ 
htOB,  whereupon  a  rule  nisi  was  obtained  to  review  the  taxation.  4  W.  4,  No.  7. 

AnmMtrong,  and  Sir  G,  Lewin,  shewed  cause. — By  4  &  5  Ann,  c.  16,  sec. 
1^  a  plaintiff  is  entitled  to  his  costs,  **  unless  the  judge,  who  tried  the  said 
hne,  shall  certify  that  the  defendant  had  a  probable  cause  to  plead  such 
Mtter,  which  upon  the  said  issue  shall  be  found  against  him."  As  the 
jl4ge  has  certified,  the  defendant  is  not  liable  to  pay  the  plaintiff  his  costs .  It 
viB  be  contended  on  the  other  side,  that  the  rule  of //t7.  7!,  4  Wm.  4,  No.  7, 
Mders  the  certificate  inoperative ;  but  the  rule  cannot  have  the  effect  of  re- 
fMifii%'  ao  Act  of  padiament,  by  implication. 

DmrndoM,  ID  support  of  the  rule. — The  judge  had  no  authority  to  grant 
tm  certificate,  inasmuch  as  the  provisions  of  the  Stat,  of  Ann^  are  repealed 
V  tbe  rule  of  Hil.  T.,  4  ff^  4,  No.  7  (a).  That  rule  directs,  that  where 
Am  is  more  than  one  plea  upon  the  record,  and  the  party  pleading,  fails  to 
tibblith  a  distinct  ground  of  ans^  er  in  respect  of  each  plea,  a  verdict  and 
Mgment  shall  pass  against  him,  upon  each  plea  which  he  shall  have  so 
iiod  to  establish,  and  he  shall  be  liable  to  the  other  party,  for  all  the  costs 
^QCMooed  by  such  plea,  including  those  of  the  evidence,  as  well  as  those  of 
9le  pleMlioga.    By  the  preamble  to  the  rules  of  Ck)urt,  of  HiL  T,  4  W.  4/ti 

(«)  5  B.  &  Ad,  App.  IV. 
T€I..I.  2  G 
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Queen'*  Bench,   is  provided,  that  they  shall  be  of  the  like  force  and  eflect,  as  if  they  had  bee 
RoBiMsoN      expressly  enacted  by  parliament  (6).     The  construction  which  ought  to  1 
'*  put  upon  the  Statute  of  4  &  5  Ann.  has  been  considered  in  two  recent  cue 

Spencer  v.  Hamerton  (c),  and  Bird  v.  Higgifuon  (d) ;  'but  the  point  nowb 
fore  the  G)urt  has  never  been  expressly  decided.  In  Simpson  t.  Hurii 
(e),  it  was  held,  that  the  rule  of  Court  was  subservient  to  the  Statute  d  i 
Eliz.  c.  6 ;  but  that  was  to  discourage  the  practice  of  bringing  frivoloas  i 
tions. — [Patteson,  J. — The  same  point  has  been  decided  in  this  Court] 

Per  Cvriam  (/). — We  are  of  opinion,  that  the  rule  does  not  repeal  tl 
Statute  of  Ann,    This  rule  must  therefore  be  discharged. 

Rule  discharged. 

(b)  5  B.  &  Ad.  App.  T.  (e)  2  M.  &  W.  84. 

(c)  4  A.  &  K.  413  ;  1  Har.  &  Wol.700.  (/)  Lord  Denman,  C.  J.,  LittlM 
(</)  5  A.  &  E.  83  ;  2  Har.  &  Wol.  278.      Patteson,  and  fFiUiams,  Js. 


jmm  4.        Morgan  v.  Hallen  and  another,  Executors  of  Sarah  Ani 

Ironmonger. 

An  apothecary  ASSUMPSIT  for  work  and  labour  of  the  plaintiff,  as  a  surgeon  andip 

atiendanws  ^°^  thecary,  and  for  medicines  found  and  provided  for  the  testatrix,  and  ooi 

andalao  for  me-  accoutit  Stated.   The  defendants  pleaded  non  assumpeerunt,  and  that  the  pUi 

quJTuSnfor  th^  tiff  had  not  sustained  damages  beyond  124/.,  which  they  paid  intoCourt.  T» 

jury  18,  whether  plaintiff  claimed  to  recover  204/.  16*.  6</.,  for  medicines  supplied  totbeteili 

the  charfifes 

afford  him  a      trix,  and  for  attendances,  between  1830  and  1835.     By  the  bill  of  particobM 
muneratioVfor  ^^P^*^*^  charges  were  made  for  each  quantity  of  medicine,  to  the  amofll 
his  eervices.       of  96/.  16«.  6d, ;  and  a  charge  of  108/.  was  made  for  attendances,  none^ 
which  related  to  any  surgical  operation.  , 

At  the  trial  before  Littledale,  J.,  at  the  Staffordshire  Summer  Asafl^ 
1S36,  it  appeared  that  the  plaintiff  was  a  surgeon  and  apothecary,  aod 
visited  the  deceased  in  that  capacity,  since  the  year  1820.      In  1828, 
plaint  iff  had  sent  in  a  bill  to  Mr9.  Ironmonger,  with  charges  for  medicine&tol 
amount  of  96/.  \2s.  6d.,  with  an  item  for  extraordinary  attendances,  to  wl 
no  sum  was  affixed ;  upon  that  occasion,  the  deceased  paid  the  bill,  witbi 
addition  of  20/.  for  the  attendances.     The  plaintiff  proved  the  delivery rfl 
medicines  mentioned  in  the  bill  of  particulars,  and  that  they  were  char|d< 
a  reasonable  rate;  and  also,  that  he  had  been  accustomed  to  visit  the  d( 
almost  every  day,  and  occasionally  several  times  in  one  day.    The  defe 
contended,  that  they  were  only  liable  to  pay  for  the  medicines,  and 
upon  Toicne  v.  Ladi/  Gresley  (a).     The  learned  judge  said,  he  shw^ 
decide  the  question  of  law,  but  left  the  jury  to  say  whether,  under  the 
cumstances,  the  plaintiff  was  entitled  to  recover  any  thing  beyond  thei 
paid  into  G)urt.     The  jury  found  a  verdict  for  the  plaintiff,  for  80/.  6i.  4i 

A  rule  nisi  was  obtained  to  enter  a  nonsuit,  or  a  verdict  for  the  dc 
or  for  a  new  trial. 

(a)  3  C.  &  P.  581. 


Hallbh. 


TRINITY  TERM,  1838.  871 

Ta^ourd,  Serjt.,  M'Mahon,  and  R.  F,  Richards^  shewed  cause. — ^There  Qmeen^iBeneK^ 
8  DO  principle  of  law,  which  prevents  an  apothecary  from  charging  for  his  at-  morgan 
endaoces,  as  well  as  for  medicines  supplied.  In  many  cases,  it  is  absolutely 
necessary  that  an  apothecary  should  charge  for  his  journeys ;  because,  if  he 
trtTels  a  considerable  distance,  no  profit  which  he  could  reasonably  put 
upon  medicine,  would  be  a  sufficient  compensation  to  him.  Handey  v.  Hen- 
MA  {h)  is  an  express  authority  for  the  plaintiff,  for  there  Lord  Tenterden, 
C.  J.,  allowed  an  apothecary  to  recover  for  attendances,  as  well  as  for  medi- 
cines ;  and  as  in  the  present  case,  the  reasonableness  of  the  charges,  was  left 
•s  a  question  for  the  jury.  In  Gensham  v.  Germain  (c),  where  an  arbitrator 
had  awarded  an  apothecary  certain  charges  for  attendances,  the  Ck)urt  refused 
to  disturb  the  award. 

C  Phillips,  and  Busby,  contra. — It  appears  by  the  settlement  of  the  first 
bill,  in  1828,  that  the  plaintifi*had  agreed  to  leave  the  item  for  attendances  to 
be  filled  up  at  the  discretion  of  the  deceased,  and  a  reasonable  sum  has  been 
paid  into  Court,  to  discharge  that  portion  of  the  plaintiff's  demand,  Tuson  v. 
Batting  (d ).  In  Towne  v.  Lady  Gresley,  Best,  C.  J.,  expressly  decided 
tbat  an  apothecary  may  charge  for  attendances,  if  he  pleases,  or  he  may 
charge  for  the  medicine  he  sends,  but  that  he  cannot  charge  for  both.  That 
cue  was  not  cited  in  Handey  v.  Henson,  In  Gensham  v.  Germain,  the 
Court  refused  to  interfere,  because  the  objection  did  not  appear  upon  the 
fcce  of  the  award.    At  all  events,  the  case  has  not  been  properly  left  to  the 

Lord  Denman,  C.  J. — I  do  not  put  the  same  construction  as  the  defendant's 

"iNBisel  do  upon  the  judge's  direction  to  the  jury.     I  understand  him  to  have 

Mid;  if  this  is  a  question  of  law,  it  shall  be  considered  hereafter,  but  I  shall 

•4  you  to  say,  first,  whether  you  believe  there  was  any  contract  between 

Aete  parties,  that  the  plaintiff  should  not  be  paid  for  his  attendances ;  and 

>Beoodly,  if  there  was  no  such  contract,  whether  the  charges  for  medicines 

^  attendances  are  reasonable.      I  confess,  I  think  the  jury  have  been  very 

IbRml ;  but  it  was  altogether  a  question  of  fact,  and  the  jury  have  determined 

lu  there  was  no  such  contract,  and  that  the  charges  for  attendances,  were 

BMooable.    That  being  so,  we  cannot  interfere. 

LiTTLBDALE,  J. — I  do  not  Say  whether,  in  point  of  law,  an  apothecary  may 
I  an  c6AeB,  charge  for  attendances,  and  also  for  medicines.  I  put  surgical 
loraikma  out  of  the  question.  An  apothecary  may  have  to  go  several  miles 
I  gee  a  patient,  and  then  find  that  no  medicines  are  required;  and  it  would 
I  a  very  inconvenient  practice,  to  require  him  to  send  a  quantity  of  medicine, 
hich  would,  at  least,  be  useless.  On  the  other  hand,  there  may  be  cases 
here  the  apothecary  has  not  far  to  go,  and  where  medicines  are  required ; 
\  anch  cases,  the  charges  for  medicine  may  be  a  sufficient  remuneration. 
lie  question  whether  charges  may  be  made  for  both,  is  entirely  for  the  jury. 
o  here  it  was  a  question  for  the  jury,  whether  the  plaintiff  agreed  that  he 
Would  make  no  charge  for  his  attendances.  I  can  imagine  many  cases  where 
n  apothecary  may  properly  make  specific  charges  for  his  attendances. 

A)  4  €.  &  P.  no.  {d)  3  Esp.  192. 

\t)  U  Moorei  1. 

2c2 
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OwMi'j  StnA.  Pattbson,  J. — I  am  not  aware  of  any  rase  which  is  preciid;  tii 
HoioAM  '^^  present.  There  may  be  an  eiipregg  contract,  either  to  charge  for 
ances,  or  not.  Therefore,  the  first  question  must  be,  whether  then  i 
express  contract  between  the  parlies  ;  then,  in  the  absence  of  anj  >ii 
tract,  the  nest  enquiry  is,  as  to  ihe  sum  which  the  plaintiffis  entitle 
cover,  as  a  reasonable  compensation  for  his  service).  That  is  en 
question  for  the  Jury.  If  the  medicines  are  charged  at  so  high  a  rai 
include  a  reasonable  compensation,  then  the  attendances  ought  no 
allowed.  The  circumstance  of  separate  charges  being  made,  does  o 
any  dlfletence ;  and  I  cannot  see  how  this  can  be  treated  as  a  que 
law. 

''Williams,  J.— It  seems  to  me,  that  this  case  was  properly  left  to  t 
Was  the  money  paid  into  Court  a  fair  compensation  lor  all  the  charge 
were  made  T     The  Jury  have  found  that  it  was  not. 

Rukdiscin 


RoUTLEDGB  V.  Abbott  and  others: 


and  taking  away  divers  goods,  Ac.,  and  converting  the  si 
dwBliin|.^iue,  Pleas  ;  firtt,  not  guilty  ;  ieeond,  that  the  dwelling-house  was  not  th 
■way  tmS»  ing-Tiouse  of  the  plaintiff,  nor  the  goods  the  goods  oftbeplaintifl*;  tia 
UiereiH.  Pltat,  taking  and  converting  the  goods,  a  commission  of  bankruptcy  against 
•How^y,  thit  Knowlei  ;  that  defendants  were  his  assignees  ;  that  the  goods  were  hi 
ttohoQia  iiid  jjig  bankruptcy ;  and  that  they  had  taken  them  as  his  assignees. 
Qic  houae  and  At  the  trial,  before  Denman,  C.  J.,  at  the  London  Sittings  after  Miti 
pllfn'tiff^Wri-  r«™'  '837,  the  jury  found  a  written  verdict,  that  the  house  and 
<U)I"* ""  belonged  to  the  plaintlB',  and  also  that  the  furniture,  bought  by  the  | 
leiiFdufwrtf  belonged  to  him,  and  that  they  found  for  the  plaintiflT,  danugn 
"'bi!"  i*'^"'*  "'  Besides  these  furniture  and  fixtures,  there  were  other  goods  and  cha 
Mtats,  vbereof  the  premises,  which  were  not  nwluded  in  the  Verdict ;  and  the  jury,  in 
wB»aMiVi«!'  **'^  question  by  his  lordship,  laid  that  these  belonged  to  Jfnmc&c.  Tb< 
TKe  jury  fnund    tras  drawn  Up  in  the  ordinary  form  for  the  plaintiff,  and  thereupon, 

S^w'thV""^        Sir  F.  PoUoek,  obtained  a  rule  niti,  to  amend  the  potUa,  in  cm 
tiff,  and  ttaat       with  the  finding  of  the  jury. 

th*  other  poodg 

^b^n^-l'^'  Sir  W  IF  Fdktt  now  shewed  cause.— It  is  contended,  on  the  part 
**ftw  hi  h  ''c'™'3»''ls,  that  pnrt  of  the  second  and  third  issues  upon  this  verdict  ai> 
MDH  on  the  "  for  them  :  but  this  is  not  so.  The  issue  is  found  wholly  lor  the  pis 
Swti™  *^  y^  **^  ""*  ■  '""P"^  ^^  '^"  committed  as  to  on;  goods. 
'  "  rule  HU.  T.  2  W.  4,  s.  T-l,  the  defendant  is  entitled  to  the  coats  of  all 
found  Sn^C-  It  cannot  lie  contended  that  anv  issue  was  found  ' 
iale,  i. — The  defendants  may  have  incurred  a 
%  part  of  lite  goods  belonged  to  them,  should  not  it 
~  d  1} — The  [riaintiff  may  have  given  no  evidettce  ai 
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jMh     The  only  issne  tendered  by  the  plaintiff  was,  did  the  defendants  take    Qimm*«  Bench^ 
-  «y  goods?  the  jury  were  not  compellable  to  give  any  verdict  as  to  the  rest      Rodtlbdo* 
Bj  determining  the  question  in  this  action  the  property  is  not  bound,  the  only  v. 

inqiiiry  is  as  to  the  amount  of  damages,  and  that  is  regulated  by  the  extent 
of  the  injury.  It  is  utterly  unimportant  whether  or  not  the  defendants  have 
ttrried  away  other  goods  belonging  to  them,  even  though  they  may  answer 
Ae  description  of  the  goods  named  in  the  declaration.  According  to  the 
aigument  which  must  be  used  on  the  other  side,  the  plaintiff  would  always 
be  bound  to  state  the  exact  description  or  number  of  the  goods. — [Patte^ 
MM,  J.,  referred  to  the  case  of  Bowen  v.  Jenkins  (a),  where,  in  case  for  disturb- 
aoce  of  common,  justification  under  a  right  of  common  for  all  cattle,  levant 
tod  eauehani ;  replication  traversing,  that  all  the  cattle  were  defendant's 
commonable  cattle,  levant  and  couehantt  the  defendant  having  proved  a  right 
tf  common  for  his  cattle  ^t^onf  and  couchant,  it  was  held,  that  there  being  no 
new  assignment,  the  plaintiff  could  not  prove  a  surcharge.] — There  the  num- 
ber was  held  immaterial,  as  it  was  enough  for  the  defendants  to  shew  ajusti- 
fcation.  So  here  the  number  of  goods  stated  is  wholly  immaterial. — [Patte- 
•M,  J. — They  might  affect  the  amount  of  damages.] — Those  were  determined 
upon  before  the  question  was  asked  by  the  learned  judge.  Assuming  that 
the  plain  tiff  confined  his  proof  as  to  the  goods  that  were  his,  the  defendants 
(Duld  not  then  have  gone  into  evidence,  to  shew  that  the  rest  belonged  to 
:  Aem.  If  the  plaintiff  proves  that  any  goods  belonging  to  him  have  been 
|.li»pas8ed  upon,  the  jury  are  bound  to  find  tlk*  issue  for  him.  It  cannot  be 
t  Mid  that  a  distinct  issue  is  raised  as  to  each  individual  chattel. 

Sir  F.  Pollock  (BuH  was  with  him),  eontrd. — Firstij/y  the  issues  have 
fibeady  been  divided  by  the  verdict  of  the  jury ;  secondly,  they  ought  to  be  so 
Aided.  It  is  not  correct  to  state  that  this  is  an  action  for  the  damages  done  to 
;  Aete  goods ;  it  is  for  taking  them  ;  and  as  soon  as  the  damages  are  recovered 
'  bf  the  plaintiff,  the  goods  to  which  they  relate  become  the  property  of  the 
i  iilendants.  The  verdict,  as  to  the  rest  of  the  goods,  was  for  the  defendants. 
4be  question  is  the  same  as  if  trover  had  been  brought  for  a  horse  and  a  bale 
J^ goods ;  plea,  that  the  horse  and  the  bale  of  goods  belong  to  Knowlee,  If  the 
lltty  bad  found  that  the  horse  belonged  to  KnotcleSy  and  the  bale  of  goods  not, 
the  costs  would  surely  have  been  divisible.  The  defendants  are  not  bound 
b  pay  the  costs  of  trying  an  issue,  much  the  larger  part  of  which  may  have 
keen  decided  for  them.  In  Doe,  d.  Errington  v.  Errington  (A),  the  plea 
»ts  not  guilty  only,  yet  the  issue  was  held  to  be  divisible.  In  Prudhomme 
\  Fra9er  (c),  which  was  an  action  of  libel ;  plea,  not  guilty  ;  and  the  jury 
Kgatived  the  greater  part  of  the  libel ;  it  was  held  that  the  plea  raised  dis- 
JBCt  issues  on  the  different  allegations  in  the  declaration,  and  that  the  plaintiff 
IBS  entitled  to  costs  for  such  of  those  allegations  only  as  were  found  by  the 
my  to  apply  to  him.  He  also  mentioned  Cox  v.  Thomaaon{d). — [He  was 
heanUif^iipeA  by  the  Court.] 

•••»  suggested,  that  as  to  the  third  plea,  the  verdict  ought  to  be  for  the 

UO  Will.,  Wol.  &  Dav.  51 1 .  (c)  4  N.  &  M.  512. 

Jg)  J*  DowL  P.  C.  602 ;   1  Har.  &         {d)  2  C.  &  J.  498 ;  1  Dowl.  P.  C.  512. 
wf  flL  an 


/«wi.  Swan  v.  Philipps. 

A  statement  by  /^ASE.     The  declaration  stated  that  the  defendant,  being  an  attornej 

to^the  plaintiff,  contriving,  &c.,  and  to  induce  her  to  lend,  &c.,  falsely  and  deceitful 

that  he  may  presented  to  the  plaintiff  that  she  might  safely  lend  to  one  Jellicorse  th 

money  to  J.,  of  300/.  and  take  no  further  security  for  the  repayment  thereof,  and  in 

title  deeda^of an  ^^®r^"»  ^^^"  ^^®  promissory  note  of  the  said  Jellicorse ;  because  tk 

estate  which  J.  deeds  to  a  certain  e state ^  tchich  the  defendant  asserted  and  represente 

bought,  are  in  '^*  ^^^^  Jellicorse  kadjust  bought,  were  in  the  possession  of  the  defe 

the  posaesaion  and  that  nothing  could  be  done  without  the  knowledge  of  the  defendant 

ant,  and  that  that  the  plaintiff  would  be  perfectly  safe  in  making  such  loan  to  tk 

doiw  vnthou?**  Jellicorse,  upon  the  terms  aforesaid.    By  means,  &c.     Averment,  tb 

the  knowledge  plaintiff  confiding,  &C.,  did  lend,  &c. ;  averment,  negativing  the  facts  sta 

ant,  and  that"  ^^®  representation ;  averments  of  the  knowledge  of  the  defendant  tb 

the  plaintiff  loan  was  not  repaid,  and  that  Jellicorse  had  become  bankrupt,    Pfea 

ly  safe  in  mak-  ^he  said  representations  related  to  the  ability  of  Jellicorse,  to  wit,  his  i 

ing  the  loan  to  ^o  repay  the  said  sum  of  money ;   and  that  the  representations  wen 

sentation  con-  nor  was  any  part  of  them,  made  in  writing,  signed  by  the  defendant ; 

abiUty^of  /.  cluding  with  a  verification, 

wiihin  the  General  demurer  and  joinder  in  demurrer. 

9G.4,ii4,  The  grounds  of  demurrer  stated  in  the  marginal  note  were,  that  th 

*'  ^'  afforded  no  answer  to  the  action,  because  the  representations  related  t 

possessk)n  of  the  deeds,  and  not  to  the  ability  of  Jelliearee  within  the  i 

ing  of  9  G,  4,  c.  14,  s.  6;  and  therefore  that  the  lepresentatbns  nee 

be  made  in  writing. 

R,  V.  Richards,  in  support  of  the  demurrer. — In  order  to  bring  this 
sentation  within  the  Statute  9  G.  4,  c.  14,  8.  6,  it  must  have  been 
"  representatkxi  or  assurance  made  or  given,  concerning  or  relating  1 
character,  conduct,  credit,  ability,  trade,  or  dealings  of  any  other  pen 
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jqNesentatioii  were  made  respecting  the  place  in  which  such  person  then  Qneeu*t  Bmc^ 

fu;  that  certainly  would  not  be  within  the  Statute.     The  case  of  Hculock        swan 

T.  Ferguson  (a),  aflbrds  no  assistance  on  the  present  occasion,  because  there  «. 

the  words  used  were  clearly  within  the  Act.     In  Lyde  v.  Barnard  (b),  the 

ficts  were  very  diflerent ;  the  representation  there  was,  that  Lord  Edward 

Tfynne*9  interest  in  a  certain  fund  was  only  charged  to  a  certain  extent. 

The  judges  were  equally  divided  as  to  the  question  whether  or  not  this  was 

a  representation  which  fell  within  the  Act ;  but  they  all  agreed  that  the 

Statute  was  meant  to  apply  to  representations  as  to  the  ability  of  the  party 

ODly,  and  not  to  representations  respecting  other  matters.  Adopting  that  con- 

itruction  as  correct,  it  is  clear  that  this  present  case  is  not  within  the  Statute, 

since  the  statement  related  to  the  custody  of  the  deeds,  not  to  the  ability 

of  JelUcorse. — [Lord  Denmant  C.  J. — Probably  the  other  side  rely  on  the 

statement,  that  the  plaintiff  might  safely  lend,  &c.] — The  reason  given  for 

that  statement  cannot  be  separated  from  it,  the  whole  is  one  representation. 

If  the  statement  can  be  separated  from  the  reason  given,  then  the  plea  is 

liad;  since  it  is  addressed  to  the  whole,  and  applies  only  to  a  part.     If  they 

cumot  be  separated,  then  the  latter  part  overrides  the  former,  and  the  whole 

ftbtes  not  to  the  ability  of  JeUicorsCf  but  to  the  custody  of  the  deeds. 

Wightmanj  contrd. — ^This  was  a  representation  relating  both  to  the 
ability'*  and  to  the  **  dealings*'  o^  Jellicorse.  The  statement  that  the  plain- 
iflT might  safely  lend,  relates  to  his  ability ;  that  respecting  the  custody  of  the 
eeds,  to  his  dealings.  The  circumstance  that  the  defendant  went  on,  and 
tated  what  he  considered  the  ability  to  consist  in,  does  not  make  this  the  less 
representation  relating  to  the  ability.  Lyde  v.  Barnard  is  very  distinguish- 
ble  ;  there  the  representation  related  only  to  the  condition  of  a  certain  fund, 
ot  to  the  ability  of  Lord  Edward  Thynne  in  respect  of  that  fund.  More- 
ver,  in  that  case  there  was  no  representation  respecting  the  dealings  of  Lord 
Edward  Thynne. 

R.  V.  Richards,  in  reply. 

Lord  Denman,  C.  J. — The  only  question  in  this  case  is,  what  was  the 
leaning  of  the  words  used.  [His  lordship  then  read  the  words].  If  this 
DKninted  to  a  mere  statement  that  the  defendant  was  in  possession  of  the 
tie  deeds,  and  therefore  that  it  was  not  in  the  power  of  Jellicorse  to  encum- 
er  the  estate  without  the  knowledge  of  the  defendant,  then  I  think  that  the 
spresentation  does  not  relate  to  Jellicorse^s  ability,  and  need  not  have  been 
I  writing.  But  if  the  meaning  of  the  words  was,  that  Jellicorse  was  a  man 
'bo  might  safely  be  trusted,  because  of  the  existence  of  these  deeds  in  the 
ossession  of  the  plain tiflT,  then  they  were  a  representation  concerning  the 
bility  of  Jellicorse.  And  taking  the  words  altogether,  I  think  such  was 
leir  meaning  ^  and  therefore  that  they  were  not  actionable,  because  not  in 
writing. 

LiTTLEOALB,  J. — I  think  that  this  was  an  assurance  as  to  the  credit  or 
bililjr  of  JelUeorse  ;  the  whole  must  be  taken  as  one  entire  representation* 

(a)  2  N.  &  P.  269 ;  Will ,  Wol.  &  Dav.         (6)  1  M.  &  VV.  101 ;  I  Gale,  388.  \ 
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Qatn'tSntK    The  defendant  iRyB,  you  may  aafely  lend,  and  then  givea  tbe  reaion  *}ij,n 
SWAH  ^  means  of  enforcing  and  conlirming  tiiH  previous  elatement.     Tliis  atVisij 

>■  ainounti  to  a  representation  concerning  the  ability  of  J*llieorMt. 

Pattbsoh,  J. — The  only  doubl  I  have  felt,  was  cansed  by  tbe  wmh, 
"  nothing  can  be  done  without  my  knowledge."  If  the  statement  made  htd 
stopped  before  them,  no  question  could  have  an»en.  There  would  ha*e  bed 
a  representation  as  to  the  ability  of  Jellicorte,  and  a  reaiion  assigned,  to  pron 
the  defendant's  knowledge  respecting  it.  At  first,  1  thought  that  tbe  wordi 
"  nothing  can  be  done  without  my  knowledge,"  meant  that  the  defenliat 
would  take  care  that  the  plaintiff  should  have  the  benefit  of  the  securities  i> 
his  possession.  And  then  the  construction  contended  for  would  npply,  tbat 
the  representation  related  only  to  the  defendant's  own  acts.  But  this,  1  think 
is  a  strained  construction.  The  more  natural  meaning  is,  you  may  safely  lead 
Uiis  money,  because  I  know  Jttlieorte  to  be  a  man  of  ability,  since  I  bits 
his  title  deeds. 

Williams,  J. — I  am  of  the  same  opinion."  The  allegaticHi  made  anxmats  lo 
this,  "  JsUieoTta,  has  just  bought  an  estate ;  I  know  it,  since  I  ha*e  hii  tills 
deeds;  that  increases  his  ability, and  will  enable  him  to  pay." 

Judgment  for  defendiii'. 


"w**-  Ross  e.  Boards. 

Tli«  pUintilt        GTR  /.  CbmpbtU,  A.  G.,  had  obtained  a  rule  ntn'  to  set  aside  an  award  oadi 
SK^.^I^f  '"  *'•'*  **=''""■  "P""  ****  grounds— /rrf,  that  the  arbitrator  had  eswedtd 

snnndDfthe  his  authority  with  respect  to  an  agreement  relating  lo  an  estate  contimcledto 
title  u^ii!!de  be  sold  by  the  defendant  to  the  plaintiff;  and  tecondlg,  that  he  bad  not  de- 
f"d"''f Uui^  cided  whether  the  title  lo  the  estate  was  good  or  bad. 
plaiDtilF'i  loli-  -Theaward,  bearing  date  the  4th  A'otiemder,  1838,  recited,  that  byannda 
hIii'ng'SiEi"  °^  *^^  Court,  it  was  ordered  that  all  matters  in  difference  in  a  certain  adki 
betwMti  tha  between  the  plaintiff  and  defendant,  and  all  other  matters  whatsoefcr  ■ 
onTf^ihem,  diflerence  between  the  said  parties,  and  the  settlement  of  all  questions  oo  MI 
leliiing  (o  the  agreement  existing  between  them,  including  an  inquiry  into  the  fact,  whdhr 
tiw  titUi'^to  or  not  the  said  W.  Boardt  did  commit  an  assault  on  R.  Ro*»,  sbould  bs 
mlti™'indif-  relerred  lo  arbitration,  and  proceeded  as  follows:  I  do  award  ofand  ew 
ference  vers  cerning  the  matters  to  me  referred,  as  follows  ;  that  is  lo  say,  tonchin^  ■ 
Wi^i^'uli  agreement,  the  subject  ol  evidence  before  me,  I  do  award,  that  tba  said  W. 
srbiinior.  Board*  do,  at  the  expence  of  the  said  R.  RotM,  convey  to  the  uid  R.  Btm 

U^^di^cted   the  title  contained  in  the  two  abstracts,  which  have  beeo  given  in 
wih^id^  before  me,  to  the  parcel  of  ground  particularly  spedBed  in  such 
■     ■        and  pursuant  to  the  infenlion  of  tbe  parlies  to  the  said  agreement 

parcel  »  to  extend  unto  a  certain  brook,  the  subject  of  evidence  \M^nwtiW 

idiii^giie  that  iha  btnindHy  line  between  the  re«peetive  properties  of  R.Mmtwd 

the  accompanying  pliL    Arff 

''l  «1  the  eapencorf  fcrf 

■,>nt7. 
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.  Ro§ij  execute  a  bond  to  the  said  R,  RotSt  in  the  penal  sum  of  200^.,  to  QMm'«  BMcfc. 
t  fedeiied  in  case  of  the  eviction  of  the  said  R,  Ross  from  any  pnrt  of  the         j^^,. 


so  conveyed  as  aforesaid,  by  reason  of  any  defect  of  the  title  so  to  be  «• 

Dveyed  as  aforesaid.   And  I  do  further  award,  that  upon  execution  of  the 


the  said  R,  Ross  do  pay  to  the  said  W,  Boards  100/.,  as  mentioned 
the  said  agreement.  The  arbitrator  then  proceeded  to  dispose  of  other 
liters  -  in  dispute  between  the  parties,  and  of  the  costs  which  had  been 
sorred. 

Tile  agreement,  referred  to  in  the  award,  related  to  the  sale  of  a  piece  of 
d  which  the  defendant  agreed  to  sell  to  the  plaintiflTfor  100/. ;  and  it  was 
S  of  the  stipulations  in  the  agreement,  that  the  title  to  the  premises  should 
Bade  out  to  the  satisfaction  of  W.  Blunts  the  vendee's  solicitor.  It  ap- 
Med  by  the  affidavits,  that  one  of  the  matters  in  difference  between  the 
ities,  related  to  the  sufficiency  of  the  title  to  the  land. 

8ir  W.  W.  FoUeit  and  Halcomb  shewed  cause. — The  arbitrator  has  in  fact 
cided  upon  all  the  matters  which  were  referred  to  him.  Nor  has  he  ex- 
ided  his  authority  in  directing  that  the  defendant  should  convey  the  land 
the  plaiotiflf,  and  that  the  defendant  should  give  a  bond  of  indemnity  to 
tiect  the  title.  Such  bonds  are  by  no  means  unusual ;  and  it  cannot  be 
bned,  from  that  circumstance,  that  the  title  is  defective,  Fisher  v.  Pimb^ 

Sr  /.  CampheUy  A,  G.,  and  Shee,  contrd. — The  award  goes  beyond  the 
iknission,  and  the  arbitrator  has  exceeded  his  authority.  Tlie  submission 
fared  the  rights  of  the  parties,  as  they  existed  under  the  agreement.  It 
me  of  the  provisions  in  the  agreement,  that  the  defendant  should  make 
title  to  the  premises  to  the  satisfaction  of  the  plaintiff's  solicitor.  But 
award  shews  that  the  title  was  a  doubtful  one,  and  the  plaintiff  is  not 
pid  to  accept  it.  A  Court  of  equity  would  not  compel  the  acceptance  of 
Wk  a  title,  and  the  powers  of  an  arbitrator  are  not  greater  than  those  of  a 
of  equity.  In  Bonner  v.  Liddell{b\  where  the  plaintiff  and  defendant 
6Dtered  into  an  agreement  for  a  lease  for  sixty-three  years,  from  the  1st 
ft  1801,  the  lessee  to  be  allowed  three  years  from  that  time  for  winning 
icoflierj,  without  payment  of  any  rent :  and  an  arbitrator  being  authorized 
such  direction  for  a  lease,  according  to  the  agreement,  as  he  should 
it,  directed  a  lease  for  63  years  from  the  1st  May,  1804:  it  was  held 
he  had  exceeded  his  authority,  and  that  the  award  was  bad. 

llivd  DnvMAif,  C.  J. — I  am  o    opinion  that  the  objections  to  this  award 

esvail.  The  arbitrator  has  directed  that  a  conveyance  of  the  land  shall 
by  thcf  defendant  to  the  plaintiff;  but  he  does  not  say  that  the  title 
1 006 ;  on  the  contrary,  be  throws  a  doubt  upon  the  title,  by  direct- 
l^iia  a  bond  of  indemnity  shall  be  given.  In  doing  this  he  exceeds  his 
ftlMrity.  Moreover,  his  award  is  not  final ;  inasmuch  as  the  bond  of  in- 
WUfkj  may,  in  the  event  of  a  breach  of  the  condition,  lead  to  an  action  for 
ViMiferj  of  damages. 

ItTLiDALB,  J. — The  title  was  io«be  made  out  to  the  satisfaction  of 

(•)  11  East,  18a  (6)  1  Brod.  &  Bing.  80. 
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Qaer^iBaidi.    W.  Blunt ;  and  I  think  the  arbitrator  ought  to  have  decided  wbetberthelilk 
"^^       was  good  or  not. 

Pattbson,  J. — By  the  egreement,  whieli  was  entered  into  before  ihe  wb- 
mission,  it  appears  that  a  title  to  the  premises  was  to  be  made  out  (o  the  nli»- 
faction  of  W.  Blunt ;  and  (hat  must  be  taken  to  mean  that  the  title  should  be 
a  good  one.  It  is  expressly  shewn  that  there  was  a  doubt  as  to  (he  sulGcieiK}' 
of  the  title,  snd  the  arbitrator  shews  that  he  had  a  doubt  respecting  it,  becaiin 
he  required  the  vendor  to  give  a  bond  of  iudemnity.  He,  theref(H«,  diradi 
Mr.  Rott  to  take  a  doubtful  title,  which  he  never  agreed  to  do. 

Williams,  J. — This  question  is  clear  on  tlie  face  of  the  submission.  Tin 
question  as  to  the  validity  of  the  title,  which  was  to  be  made  out  to  the  satih 
fhction  of  W.  Blunt,  was  one  of  the  matters  referred.  It  is  quite  obvious  tlnl 
the  arbitrator  has  not  decided  wheClier  the  title  was  good :  so  that  he  has  ml 
settled  one  of  the  questions  between  the  parties. 

Rule  absolul^ 


JIM  6.        Wilder  t;.  Spebr,  Graves  and  others.  Winch  and  others. 

1.  A  dii-        'pRESPASS  for  distraining  the  plaintiff's  ewes  and  wethers,  the  swd  «•■ 
tniner  ii  luble  tjeing  then  With  lamb,  chasing  them,  &c.,  and  impounding  them  ill  • 

which  the  cii-     small,  wet,  muddy,  ftc.  pound,  detaining  them,  &c.    Special  damage:  tlnllls-j 
prematurely,  and  divers  lambs  were  trampled  to  death,  dratMl,. 


by'hilJi.T^i.e  ewes  lambed  prem: 


o( tb«  unflt 


Pleaa,  by  the  defendant  Speer:  fint,  not  guilty;  tteond,  that  ibs^Rp. 
'^Mm- °  were  not  the  property  of  the  plaintiff;  the  third  plea,  staled  that  defeodut*!^ 
idina.bf     seised  in  fee  of  the  manor  of  Wetton,  and  of  a  certain  close  or  comrooo,  [»<■. 


A 


twmgimiii,  thereof;  and  Justifted  the  taking,  for  a  distress,  damage /eatont;  vA 

and  ID  t  ««t  that  defendant  impounded  the  same  in  a  common  pound  within  the  i 

it»te.        '  doing  no  unnecessary  damage  thereto,  &c.     Fourth  plea  justified  the 

fir' iT'"»S''s'i  **  '  surcharge  by  the  plaintiff,  on  the  common.     The  defendants  Crow**' _ 

thedefeiidBnu  Others,  and  H\nc A  and  others,  pleaded  similar  pleas;  the  former  ju«di^ 

!X!".i'^th«  as  servants  of  Spter,  the  latter  as  commoners. 

the  pound  «u        Xhe  plaintiff  joined  issue  on  the  two  first  pleas,  and  as  to  the  <^^'*^ 

■ttte,  to.,  pleas,  replied  severally  that  the  defendants  drove,  Stc,  with  greateV'       ^ 

whmhy  »pe-  &c„  than  was  necessary,  and  then  impounded  the  same  under  tlte  s*i^^^* 

■rcrued.    The  in  the  said  pound,  which  was  Men  too  small,  and  was  wet,  mudd^^     s* 

reiwd'w'le^  *"''  thereby  greatly  injured,  &c,  as  in  the  declaration  mentioned. 
g»<ionib«tho        Rtfoindtr  severally  to  each  repticatjon,  that  defendants  did  iv^'^^c* 

IITuniir^n'ie,  nor  was  the  said  pourul  luo  «>iiiiill,  Ac,  ii(;r  \fet,  Ac     Issue  joine 
*'=-J™'"'"8  At  the  trial,  at  the  Sumi/  Sumim-r  Assi/iis,  before  Lord  Abii^M 

■■th«,  ■■  appeared  that  the  ptuntifT  had  overchiiriirl  the  common  with 

ffl{^?*^y  HiiMtini^ Miii  isfM^jkjaf^ noticn,  toremove  them,upon  which t^ 

■"      "     "  ^  *  ■  Ef  vants  of  S/ter,  the  lord  of  llx^^     auiWf 

1  itftte  o(  ihe  juudJ 
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and  others,  who  were  commoners,  distrained  the  sheep,  and  QMn^*  Bndu 
lord^s  pound.    The  plaintiff's  shepherd  refused  to  pay  the       Wilder 
their  release,  and  they  remained  in  the  pound  two  days  ^' 

;  which  time  several  lambs  were  dropped,  and  trampled  to 
was  given  as  to  the  size  of  the  pound,  and  that  it  was  then, 
of  the  weather,  in  a  wet  and  muddy  condition. 
3at  a  verdict  of  not  guilty  should  be  entered  for  Speer,  on 
id  that  as  to  the  other  issues,  with  respect  to  him,  the  jury 
ed.  Plaitf  for  the  plaintiff,  thereupon  contended  that  the  other 
able  for  the  special  damage.  His  lordship,  however,  was  of 
|uestion  raised  upon  the  record,  was  not  what  condition  the 
Df  the  state  of  the  weather,  was  in  during  the  time  the  sheep 
but  whether  or  not  it  was  generally  unfit  and  improper, 
le  jury,  if  they  should  be  of  opinion  that  the  pound  was  not 
I  improper,  to  find  a  verdict  for  the  defendants. 

Verdict  for  the  defendants. 
Ing  been  subsequently  obtained  for  anew  trial, 

»  and  3f,  Chambers,  for  Winch  and  the  other  commoners, 
— The  direction  of  the  learned  judge,  if  not  strictly  correct, 
lot  calculated  to  mislead ;  because  the  real  question  raised, 
as  led  to  the  jury.  Should,  therefore,  this  case  go  to  a 
round  contended  for,  it  will  go  upon  an  issue  immaterial  to 
With  respect  to  pounds,  the  law  is,  that  where  a  distress  is 
pound,  the  party  distraining  must  give  notice  to  the  owner, 
t  immediately  that  cattle  are  put  into  a  public  pound,  they 
le  in  the  custody  of  the  law,  and  the  distrainor  is  not  liable 
to  them,  either  by  reason  of  the  weather  or  of  the  state  of 

and  Student,  Dial.  1,  c  5.  It  is  true  that  a  difierent  doc- 
I  down  in  the  books,  and  Vaepor  v.  Edwards  (c),  is  cited 
'  there  appears  in  arguments  of  counsel ;  and  Doctor  and 

27,  is  given  as  an  authority ;  but  that  establishes  no  such 
Penman,  C.  J. — If  you  rely  upon  the  weather  as  afilbrding  an 
I  not  to  have  admitted  that  the  pound  was  in  a  bad  state, 
was  so  by  the  act  of  God  ?] — The  statement,  that  the  pound 
t  state,  was  only  a  general  averment.  The  only  material 
er  the  pound  was  generally  in  an  unfit  state  ;  that  has  been 
iry,  and  there  is  no  ground,  therefore,  for  a  new  trial. 

endants  Groves  and  others. — The  rejoinder  does  not  allege 

as  not  then  unfit,  but  was  not  unfit,  omitting  the  word 

it  was  not  unfit  generally ;  and  upon  that  allegation  it  is 

joined.  The  direction  of  the  Lord  Chief  Baron  was,  there- 

JCt 

e  Saumarez  appeared  for  the  defendant  Speer.  ] 
18  not  called  on. 

(c)  12  Mod.  658. 
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Lord  Dbrmaii,  C.  J. — I  think  ihmt  tliis  direction  cuinoC  be  ntintimed  ;11ie 
proper  question  to  have  been  left  to  the  jury  was,  what  was  the  state  of  the 
pound  at  the  time  of  impounding,  and  that  I  think  was  the  question  nited 
upon  the  leoord.  A  pound  may  be  in  a  good  state  generally,  and  jet,  fron 
being  overilowed  by  water  at  the  time  of  using  it,  be  in  such  a  condition  u  to 
make  those  persons  who  dioose  ta  pift  a  distress  within  it,  liable  for  the 
damage  which  ensues.    There  must,  therelbre,  be  a  new  trial. 

LiTTLBDALB,  J. — I  think  that  a  distrainor  uses  a  pound  at  his  peril;  and 
therelbre  he  is  liable  as  against  the  owner,  for  any  injury  done  to  the  Cittk; 
by  reason  of  the  unfit  state  of  it ;  and  the  question  of  fitness  applies  to  tin 
time  of  impounding.  A  pound  may  be  perfectly  fit  generally,  but  stiU  mift 
at  that  time.     If  it  be  so,  the  distrainor  is  liable. 

PATTKoif,  J. — ^I  am  of  the  same  opinion.  And  if,  as  is  contended,  the  mm 
is  immaterial  to  the  commoners,  they  may  take  advantage  of  that,  if  the  pkio* 
tiff  obtains  a  yerdici,  by  moving  in  arrest  of  judgment 

RuleabsolotCL 


Ami 


George  Martin  and  Wife  v.  The  Queen. 


An  indictmeiit  I^RROR  on  a  judgment.    The  plaintiffs  in  error  had  been  convicted,  st  the 
SSJJil'^3^  Epiphany  Sessions,  for  the  parts  of  Kesteven,  in  the  county  of  Luuek, 

false  pretences,  upon  an  indictment  under  7  A  8  G.  4,  c.  29,  for  obtaining  goods  under  filie 
wliom  is  the"  pretences  from  one  Holi,  Tlie  indictment  stated,  that  G,  M,  and  his  wife, 
SoS^iiiL?*  contriving,  &c.,  to  cheat,  Ac,  W,  J.  HoU  of  his  goods,  &c,  unlawfully,  Si 
ftillTobuitted.  falsely  pretend  to  one  G.  S,,  then  and  there  being  an  apprentice  to  the  niit 
td  U^dT'*"  fV.  /.  H. ;  that  the  said  G.  M.  was  a  housekeeper  at  Gowtrhy,  and  hil  ' 
cured  bTTer-  opened  a  shop  there,  and  wanted  to  purchase  candles,  &c,  to  sell  the  sum 
7  G.  ^c.%4,  by  retail,  &c  :  whereas,  &c.,  (negativing  the  false  pretences).  And  thit  the 
••  ^*"  •  said  G.  M,  and  Elizabeth  his  wife,  by  the  said  false  pretences,  did  then  ui 

there  nnlawfully  obtain  from  the  *aid  W.  /.  H.  divers  goods  and  ehatteli,  tt 

wit,  4^e.,  with  intent,  &c.  &c 
Joinder  in  error. 

Cmrwood,  for  the  plaintiffs  in  error.— This  indictment  is  bad,  because  il 
does  not  state  to  whom  the  goods  and  chattels  belonged.  By  7&8(r.4. 
c.  29,  8. 63,  parties  tried  for  the  misdemeanour  charged,  are  not  liable  to  pi^ 
secution  for  larceny  upon  the  same  facts.  The  property,  therefore,  in  tl» 
goods  ought  to  be  laid  in  some  person,  otherwise  an  acquittal  or  connetk* 
on  an  indictment  for  the  misdemeanour,  could  not  be  pleaded  in  bar  to  iB 
indictment  for  the  felony,  Reg.  v.  Norton  (a).^[lordL  Denman^  C  J.— Why. 
might  not  the  plea  aver  that  the  goods  were  the  same  !]— An  improper  saai 
of  proof  would  thereby  be  thrown  on  the  prisoner. — [Patteson,  J. — SuppoM 
the  goods  to  have  been  laid  as  the  property  of  some  person,  the  prisoner  «l 

(a)  8  C.  &  P.  196. 
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srtiieless,  since  the  time  is  immateriai,  have  t&*|>rove  their  identity .]*-Th6   Qmmii*!  Bewh. 

ition  of  the  indictments  alone,  is  sufficient  proof. — [Patteson,  J. — ^It  is  pos-       martin 

i  for  a  prisoner  to  have  stolen  the  goods  of  the  same  prosecutor  repeatedly.  v. 

pose  the  days  in  the  two  indictments  to  be  different,  how  willthe  collation        *  wue«n; 

ie  records  avail  him  ?} — The  simple  collation  is  sufficient  primd  fojcit 

per.  Rex  ▼.  Parry  (6),  since  the  thfe  is  immaterial.    The  onut  lies  on  the 

ecutor  to  shew  that  the  offences  are  not  the  same.    This  objection  is  of 

itance,  and  not  cured  after  verdict    It  is  true  that  7  6r.  4,  c.  64,  s.  21, 

ides  that  indictments  for  offences  created  by  Statute  shall,  after  verdict, 

eld  good,  if  they  follow  the  words  of  the  Statute.    Still  the  indictment 

t  point  out  with  certainty  the  particular  offence  charged ;  otherwise  the 

>ner  cannot  know  against  what  to  defend  himself.     It  would  clearly  not 

jfficient,  in  an  indictment  for  fogging  foreign  notes,  to  describe  the  note  as 

te  of  9om%  foreign  potentate. 

rehholdf  contrd. — The  indictment  employs  the  very  words  used  in  the 
lite. — [LilliedaU,  J. — The  Act  describes  the  offence,  but  you  must  shew 
convenient  certainty,  as  to  what  the  oflence  has  been  committed.] — ^In  the 
ment  on  the  other  side,  the  section  which  applies  in  the  present  case  has 
;  mistaken ;  it  is  the  twenty-first  section,  which  relates  to  matters  of  subi* 
ce,  that  is  relied  on. — [Patieson,  J. — According  to  your  argument,  an  in- 
aent,  stating  that  the  prisoner  broke  and  entered  a  warehouse,  without 
ng  whose  warehouse,  would  be  good,  after  verdict]— That  yould  be  an 
toe  at  common  law.  Here  an  offence  has  been  defined  by  Statute,  and  the 
:tment  follows  the  words  of  that  Statute.  It  is  wholly  immaterial,  under 
clause  in  questbn,  in  whom  is  the  property  of  the  goods.  They  might, 
I  at  common  law,  been  laid  as  the  property  of  some  person  unknown. 
.  Abr.  tit.  "  Indictment"  11,  (18  Ass.  P.  15).  Rex  v.  Maegregor  {c), 
des,  that  in  embezzlement,  an  indictment  must  state  to  whom  the  pro- 
y  belonged ;  but  7  G,  4,  c.  64,  was  not  then  in  force.  No  difficulty 
Id  exist  to  prevent  the  prisoner  from  enjoying  the  full  advantage  of  his 
of  muterfoie  acquit.  Suppose  there  to  be  two  indictments,  one  laying 
property  as  of  a  person  unknown.  To  a  subsequent  indictment,  laying  ' 
property  as  of  A.  B* ;  the  acquittal  on  the  first  indictment  might  be 
ded  with  an  averment  that  both  indictments  are  for  the  same  felony, 
vkine^  P,  C,  book  2,  ch.  35,  sec.  3.  The  averment,  that  the  offence 
ged  is  the  same,  would  equally  avail  the  prisoner  in  the  present  cas^ 
s  he  again  brought  in  jeopardy  for  it 

htrwood  in  reply. 

4Md  Denman,  C.  J. — ^I  think  this  indictment  is,  on  the  face  of  it,  clearly 
.  There  is  nothing  to  shew  that  the  goods  obtained  by  the  prisoners 
e  not  their  own  property.  And  although  it  is  possible  for  them,  even 
e  that  the  case,  to  have  committed  the  offence  with  which  they  are  charged, 
»  primd/aete,  it  is  not  an  oflence  in  a  man  to  obtain  his  own  property; 
tlie  circumstances  Vhich  make  it  unlawful  ought  to  appear.  Then*  if 
^  indiclineDt  is  bad  upon  the  lace  of  it ;  is  it  cured  by  7  G,  4,  c.  64,  s.  21  f 

^)7C.kV.  836  (c)  B.  &  B.  23. 
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Uuem*t  Bmek,  That  proYides,  that  "  where  the  oflence  charged,  &c^  has  been  deated  by  ao 
]^][^[^       Statute,  the  indictment  shall,  after  verdict,  be  held  sufficient,  &c,  if  it  descrit 

_     V-  the  oflence  in  the  words  of  the  Statute."    This  indictment  certainly  doi 

follow  the  Words  of  the  Act ;  but  it  is  not  sufficient  to  do  so  in  general  teno 
only.  It  is  allowed  that  if  this  were  a  case  of  larceny,  it  must  have  bee 
stated  in  whom  was  the  property  siilen.  I  do  not  say  that  this  necessit 
arises  from  the  difficulties  which  otherwise  would  exist  relative  to  the  pleft  < 
auter/ois  acquit,  but  by  the  general  principle  of  the  criminal  law  every  ofleoe 
must  be  described  with  convenient  certainty.  Here  the  oflence  cannot  b 
said  to  have  been  described  at  all.  In  the  Statute^  provisions  relatire  I 
many  other  oflences  are  found,  which  oflences  certainly  would  not  be  vd 
described  in  an  indictment  pursuing  the  very  words  there  used ;  s.  22  nrake 
it  a  misdemeanour  to  destroy  any  will;  s.  33,  to  kill  any  house-don 
Nothing  is  said  relative  to  the  ownership  in  either  case.  Yet,  it  is  obvios 
that  a  party  might  lawfully  destroy  his  own  will,  or  kill  his  own  dove.  Wi 
must  put  a  reasonable  construction  on  the  Stat.  7  G.  4,  c.  64,  s.  21 ;  and  n 
certainly  should  not  do  that,  were  we  to  go  the  length  of  deciding  an  i» 
dictment  to  be  good,  even  after  verdict,  which  upon  the  (ace  of  it  chai^get  th 
prisoners  with  what  is  not  necessarily  any  oflence  at  all. 

LiTTLEDALB,  J. — There  can  be  no  doubt  that  after  judgment,  by  deftdK 
this  indictment  would  be  bad.  The  only  question  is  whether  it  is  cured  Ig 
verdict ;  no  doubt,  the  words,  describing  the  oflence  itself,  are  the  same  d 
those  used  by  the  Statute ;  but  still  that  does  not  do  away  with  the  oeoes 
sity  to  describe  the  subject  matter  of  the  oflence.  And  the  subject  matterd 
this  oflence  must  be  described  with  the  same  degree  of  certainty  as  th 
subject  matter  of  any  other  oflence,  otherwise  it  cannot  appear  that  til 
oflence  itself  has  been  committed.  Here  that  subject  matter  has  not  bea 
described  with  such  convenient  certainty  as  the  law  in  all  cases  requires. 

TPatteson,  J. — I  am  of  the  same  opinion.     Were  we  to  hold  that  thb  » 
dictment  was  cured  after  verdict,  I  do  not  see  why,  on  the  same  priodpk^  ^ 
might  not  hold  that  any  indictment  for  burglary,  larceny,  or  any  other  oftafll 
which  omitted  to  describe  the  property  in  the  subject  matter  of  it,  «i| 
cured  after  verdict.    But  Mr.  Archbold  has  argued,  that  under  this  Statai 
it  is  immaterial  in  whom  is  the  property  of  the  goods,  the  words  of  the  Stttato 
being  *'  any  chattel,  &c.  ;^'  and  that  it  is  sufficient  to  state  the  iotent  H 
defraud  some  other  person.   But  the  Act,  when  describing  the  oflence,  sped* 
of  "  any  "  person,  "  any  "  false  pretence ;  using  the  same  generality  as  wka, 
describing  the  chattel,  &c. ;  yet  there  is  no  doubt  that  any  person,  and  tW  1 
any  false  pretence,  thus  £;enerally  described  in  the  Act,  need  to  be  parties*  j 
larly  described  in  the  indictment.     And  no  reason  can  be  given  for  requiri4|| 
that  particular  description  of  them,  which  does  not  as  much  apply  to  til] 
chattel,  the  subject  matter  of  the  oflence. 

WiLUAMB,  J.,  concurred. 

Jadgment  for  the  plaintiA  in  emir. 


TRINITY  TERM,  188a  883 


Keable  v.  Payne.  n  Qttm|«£iiK». 

June  6, 

^SIT  for  money  had  and  received ;  Piea,  the  general  issue.     At  The  goods  of 

al  l)erore  Bosanquet,  J.,  it  appeared  that  the  plaintiff  had  previ-  were  fraudu- 

L  to  stfll  certain  bullocks  to  one  Mann,  for  which  Mann  gave  him  fro^^jj^Jftvlf 

,  an  unstamped  cheque  on  his  bankers,  distant  more  than  ten  miles  third  party,  by 

...  1  means  of  a 

ice  where  it  was  drawn.  cheque.    The 

was  given  to  shew  that  Mann  knew  the  cheque  would  be  dis-  ^jf^°J"?  P"*^ 

id  it  was  dishonoured.     Mann  aflerwards  disposed  of  these  bul-  goods  from  the 

bond  fide  sale  to  the  defendant,  who  received  notice  from  the  JJll^^^J^n^ 

to  sell  them  again.    The  defendant  did  sell  them  again,  and  this  after  notice  by 

)rought  to  recover  the  amount  of  the  price  paid  to  the  defendant  ^f^  \i^^  *  ^^ 

received  the 
,  .  _  _  _        _  .     ,  — ,    money.    In  an 

t  of  the  plaintiff^s  case,  the  cheque  given  by  Mann  to  the  plamtin,  action  by  the 
in  evidence,  but  wa^  objected  to,  as  inadmissible  for  want  of  a  ^^ey^d^and 

received  by  the 
.      I  ,      .,     I  1  •    1  defendants— 

rnce  was  received  by  the  learned  judge.  ijeW,  that  the 

'  found  that  Mann  obUined  the  bullocks  by  fraud,  and  that  the  *?*^^.»  *^ou|rii 

>ld  them  and  received  the  money  before  the  action  was  brought,  missible  for 

>r  the  plaintiff,  with  leave  reserved  to  the  defendant  to  move  to  ^°  p**^^  ,^ 

(uit,  on  the  ground  that  the  cheque  was  inadmissible  in  evidence,  ceivable  in  evi- 

I       •        ■  1  4   -       1  J  *      1  dence  against 

having  been  obtained  accordingly,  the  defendant. 


IT*,  and  O^McUley^  now  shewed  cause. — The  cheque  not  being 
idence,  with  a  view  to  recover  upon  it,  but  for  a  collateral  pur- 
Imissible,  although  not  stamped.  That  is  distinctly  laid  down  in 
title  *'  Stamp,"  8,  where  a  variety  of  cases  are  collected,  which 
\  position.  And  that  is  so  in  civil  as  well  as  in  criminal  cases, 
fesiaer  (a)  ;  Gregory  v.  Eraser  {b) ;  Nash  v.  Duncomb  (c). 
dencc  was  admissible,  as  against  the  defendant  Mann  obtained 
9  by  fraud  from  the  plaintiff;  and  the  defendant  was  afterwards 
that  fraud.  The  title  of  the  defendant  therefore,  and  of  Mann, 
;  and  the  question  as  to  the  fraud  committed  by  Afo/i/i  became  ma- 

of  Bristol  V.  Wilsmore  (d)  ;  Shelley  v.  Ford (e). — [fVilliams, 
d  the  case  of  Rex  v.  Gilson  (/)] — The  prisoner  there  Wpg 
feloniously  burning  his  house,  with  intent  to  defraud  an  asRr- 

it  was  necessary  to  prove  a  valid  contract  of  assurance;  and 
icnt  tendered  was  rejected,  because  being  unstamped,  it  could 
e  the  existence  of  a  valid  contract,  nor  be  a  means  for  enabliDg 

to  defraud  the  office.  The  «  hole  gist  of  the  present  case  was, 
pe  was  valueless  and  fraudulent. 

I  Gunning,  contrd. — The  Statute  of  10  Ann,  c.  19,  s.  105  (made 

92.  (d)  lB.it  C,  514. 

p.  454.  (e)  5  C.  &  P.  313. 

.  k  Rob.  104.  if)  I  Taunt.  95, 


in  proof  of  the 
fraud. 
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Qiuen*9  BtmdL    perpetual  by  3  G.  1,  c.  7,  s.  1),  absolutely  prohibits  the  use  of  nnstamped 
Keablb        instruments  in  evidence.     An  exception  has  been  grafted  upon  that  Statute^ 
*•  in  respect  to  forged  instruments,  in  prosecutions  for  the  forgery,  and  so  iritk 

respect  tdkury,  which  is  quaMt  an  offence.  The  ground  of  the  distinction  is, 
that  they  are  the  subject  matter  of  the  offence,  which  could  not  be  prored 
aliunde,  and  that  a  party  shall  not  take  advantage  of  his  own  wrong,  to 
esrape  the  consequences  of  it. — [PatlesoHt  J. — ^In  Rtx  v,  Fou:U  (^),  the  pri- 
soner was  indicted  for  a  conspiracy  to  defraud  his  creditors,  and  there  an 
unstamped  agreement,  entered  into  by  him,  was  held  admissible.] — ^Tbeieii 
no  doubt,  but  that  had  Mann  been  himself  indicted,  the  cheque  might,  under 
certain  circumstances,  have  been  admissible  in  evidence  against  him.  Bat  it 
is  not  therefore,  a  consequence,  that  it  was  admissible  in  evidence,  as  agtiml 
this  defendant,  who  was  no  party  to  the  fraud.  A  very  intelligible  distiaoi 
tion  exists,  if  it  be  held,  that  such  instruments  are  admissible,  where  tb^ 
constitute  the  very  subject  matter  of  the  ofifence,  and  not  otherwise.  lo  Nmt 
V.  Duncomb,  certainly  a  different  principle  does  appear  to  have  been  add! 
on.  But  that  decision,  in  truth,  amounts  to  nothing  more  than  that  Loil 
Tetiterden  thought  it  right  to  receive  the  instrument  subject  to  future  dil* 
cussion,  as  to  its  admissibility.  The  plaintiff  had  a  verdict,  and  therefore  M 
opportunity  for  such  future  discussion  ever  arose.  Rex  y.  GiUm  is  I 
stronger  case  than  the  present;  that  was  a  criminal  proceeding,  and  theii> 
s t rumen t  was  a  necessary  link  in  the  case  for  the  prosecution ;  yet,  it  m 
rejected. 

Lord  Denman,  C.  J.— I  am  of  opinion,  that  this  cheque  was  properly  re* 
ceived  in  evidence.  It  is  admitted,  that  certain  exceptions  have  been  eo* 
grafted  on  the  words  of  the  legislature,  by  which  such  instruments  M 
excluded  from  being  given  in  evidence;  and  I  think  that  the  present ctfi 
falls  within  those  exceptions.  The  question  in  issue,  was  the  same  as  I 
Mann  had  been  himself  indicted  for  obtaining  the  bullocks  under  U»  pi** 
tences.  And  generally  speaking,  the  evidence  of  fraud,  which  isJKsHUl 
as  against  the  person  committing  the  fraud,  is  also  admissible  to^|PreilB 
an  action  to  which  he  is  not  a  party. 

Lfttledale,  J. — ^I  am  of  the  same  opinion.  It  is  true,  that  the  wcfds«f 
the  Statute  are  absolute,  but  it  is  quite  established,  that  they  are  to  te 
taken  with  some  qualification. 

4kTES0N,  J. — I  cannot  see  any  principle,  upon  which  the  distinctioQ,  H 
to  the  admissibility  of  such  evidence  against  a  third  person,  can  be  maintaoMl 
The  case  of  fraud,  which  was  charged,  might  have  been  proved,  as  it  teeal 
to  me,  just  in  the  same  way  as  if  Mann  himself  had  been  upon  his  trial;  li 
evidence  indeed,  could  have  been  given  of  any  admission  by  Mmm  Us* 
self  after  the  transaction ;  but  with  that  exception,  the  evidence  admisaliii 
m  the  two  cases,  would  have  been  precisely  the  same.  In  Rex  v.  Giki^ 
a  valid  and  subsisting  contract  was  necessary  to  be  proved,  in  order  to  eupplC 
the  indictment;  that  was  not  so  here. 


(^)  4  C.  &  P.  592. 


■ 

I 
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J. — I  consider  the  question  to  be  precisely  the  same  as  if  the    QMeii*«  Btnch. 

been  obtained  from  the  plaintiff,  by  what  is  termed  a  flash  note.        ksablb 

10  doubt,  that  such  an  instrument  would  have  been  receivable        _  v* 

.  Payvb. 

aud. 

Rule  discharged. 


^'he  Queen  v.  The  Recorder  of  Hull.  Vnwia. 

>  YARD  had  obtained  a  rule  nisi  for  a  mandamus,  commanding  The  appoint- 
3ndant  to  make  an  order  for  remuneration  to  Thomas  Oglesbi/,  tor  of  we^gW" 
;e  of  his  duties  as  inspector  of  weights  and  measures,  for  the   *"^  "™^""L**» 

^    -.,  rw   »,  /*.  J      •  •  I  1        under  5  &  6 

ity  of  King ston-upon- Hull,  upon  amdavits  statmg  that  the   w.  4,  c.  63,  ia 

//♦///  appointed  T.  O.  inspector  of  weights  and  measures,   y^J'2"jf*t|JJ 
&  6  W.4,  c.  63,  S.  17.  recorder. 

e,  and  5  &  6  fK  4,  c.  76,  received  the  royal  assent  on  the  same 
r  9,  1835. 

plication  at  the  Easier  Quarter  Sessions,  1838,  by  T,  O.,  to 
or  an  order  for  the  payment  of  his  salary,  the  recorder  being 
ler  the  power  to  do  so  was  vested  in  the  justices,  under  5  &  6 
25,  or  had  been  transferred  to  the  recorder  under  5  &  6  W.  4, 
leclined  to  entertain  the  application,  in  order  that  the  opinion 
light  be  obtained  upon  the  question. 

^belly  A.  G.,  and  Armstrong,  now  shewed  cause. — This  duty 
'arisferred  to  the  recorder.     The  intent  of  the  legislature,  in  8. 
Municipal  Corporations  Act,  was  to  cast  the  judicial  duties  only 
ler.    1 1  will  be  argued,  that  under  the  words,  **  and  matter,  what- 
[uties  of  a  ministerial  nature  also  passed ;  but  that  is  not  so ; 
an  only  include  matters  ejusdem  generis,  with  those  which 
They  would  authorise  the  recorder  to  bind  over  to  keep  the 
sillledale,  J. — Does  not  the  proviso  shew  that  the  previous 
much  larger  meaning  than  you  contended  for?] — The  word 
IS  no  very  definite  sense  attached  to  it  in  modern  acts  of  parlia- 
I  coupled  with  the  word  "  enacted,"  "  provided  always,  and  be 
:ed,'*  as  if  it  had  the  same  meaning ;  all  that  can  be  inferred 
part  of  s.  105,  is,  that  the  legislature  clearly  intended  the  re- 
exercise  none  other  than  judicial  functions.      If  the%rthi8 

1. 4,  c.  63,  s.  17,  enacted,  (b)  5  &  6  Will.  4,  c.  76,  s.  105,  enacts, 

8,  at  the  several  general  that  the  recorder  shall  have  cognizance 

;   of  the  peace,  and  so  of  all  crimes,  offences,  and  mo/^eritrAa^- 

I  time  to  time,  in  ses-  loever,  cognizable  by  any  court  of  quar- 

,  should  appoint  inspec-  ter  sessions,  &c.  &c. ;  provided  that  no 

gn   remuneration,    &c.  recorder,  by  virtue  of  his  office,   shall 

izes    magistrates,   &c.,  have  power  to  make  or  levy  any  county 

Berwick-upon-lVeed,  rate,  or  rate  in  the  nature  of  a  county 

ices  wbicli  have  been,  or  rate,  or  to  grant  any  licence  or  authority 

T  authorized  to  appoint  to  any  person  to  keep  an  inn|  alehouse, 

,  to   make  the  like  ap-  or  victualling-bouse,  to  selMeiciseable 

.    within  the  limits   of  liquors  by  retail,  or  to  exercise  any  of 

[18.  the  powers  herein  specially  vested  in  the 

council  of  such  borough. 
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Qng§n*i  Btnek,   duty  be  not  cast  on  the  recorder  otherwise,  it  surelj  is  not  so  by  i 

Th«  QuBBN     ^^  proviso.   Reading  the  two  acts  as  one,  it  is  manifest,  that  the  msf 

*•  out  of  Sessions,  are  the  proper  parties  to  make  this  appointment.  It 

of  Hull.       ^^^^  ^^®  magistrates  can  no  longer  constitute  a  Court  of  Quarter  S< 

but,  by  s.  17,  the  jurisdiction  is  not  given  to  the  Court,  it  is  g 

the  magistraten  assembled  at  Quarter  Sessions ;  and  s.  25,  was  obviu 

troduced,  with  reference  to  the  law,  as  it  might  be  thereafter. 

CreiweU,  and  R.  C.  Hildyard,  contrd,  were  stopped  by  the  Court 

Lord  Dbnman,  C.  J. — Whatever  may  have  been  the  intention  of  tl 
lature,  it  is  impossible  to  say  that  they  have  not  cast  the  duty  of  ap| 
these  inspectors  on  the  recorders  of  boroughs.  We  must  read 
17,  of  5  &  6  fF.  4,  c.  63,  and  section  105,  of  5  &  6  Ifl  4,  c  76,  as 
formed  part  of  one  act.  Then,  by  the  first  section,  the  duty  to 
would  fall  on  the  magistrates  in  Sessions  assembled.  But  by  th 
section*  the  whole  power  of  the  Quarter  Sessions  is  merged  in  the  re 
he  is  to  have  cognizance  of  all  matters  whatsoever,  before  cognizable 
Quarter  Sessions,  except  certain  matters  specified  in  the  proviso,  anc 
not  among  those  there  specified. 

LiTTLBDALB,  J.,  concurred. 

Patteson,  J. — Section  17,  of  the  5  &  6  W.  4,  c  63,  requires  that  the  sj 

ments,  &c.,  shall  be  made  by  the  justices  in  Sessions  assembled ;  bat, 

Municipal  Act,  it  is  expressly  provided,  that  the  magistrates  of  borougl 

not  assemble  in  Sessions.    The  justices  therefore,  contemplated  in  s.  1' 

not  make  the  appointment    And  it  does  not  appear  that  the  existing 

trates  of  Huii,  are  the  persons  contemplated  by  s.  25,  of  the  same  Act. 

question  is,  whether  the  legislature  have  pointed  out  any  person  to  p 

these  functions.     The  words  of  s.  105,  are  certainly  large  enough  U 

them  on  the  recorder,  and  he  must  therefore,  discharge  them,  althoog 

extremely  probable  that  such  was,  by  no  means,  the  intentkn  ofditli 

ture. 

Rttleahsdi 


I. 


Hopkins  r.  Helmore. 


ptOVENANT.     The  declaration  stated,  that  on  the  21st  Mire*,  182^ 
plaintiff  by  indenture^  demised  to  the  defendant  a  certain  messungci 


to  hoki  from  the  25th  March  then  instant,  for  the  term  of  seven  reu* 
next  ensuing:,  wanting  seven  days»  paying  therefixe,  yearly  and  emy; 


By  indMtur^^ 

ik*  plmiutilf 
dMttu»«<l«  tarn 

<l*£HMbait,  to 

Wkl,  ftiHu  lh«  Hkk  Match  tWa  iMtuit,  for  lh«  term  of  seven  yean  tiMa  tMXt  ensuing,  wanting 
f«v«o  daym,  p«Yiug  therefore^  y^^abr  uhI  vrenr  yew  during  the  «akl  tenn,  noto  tke  plaintiff^  ck* 
v«arW  v«at  ol'SeJS..  by  four  m{V»l  quarterly  p«yiiiimts«  on  23th  M'rrcK  34th  /luw,  »th  Sqiinm- 
Mr»  ityth  {.M^vb^r^  m  evenr  year,  comaieDciiig  from  the  Mid  25th  JUarc4  then  bntwr. 

0>«eB«Dt  by  lh»<MiHKUiit  to  |Miy  the  said  yearly  rent  on  the  dskr%  and  in  the  mamier  appointed. 

Jhid^  that  thi»  vt0  acoveoaait  to  pay  a  Wbre-hAnd  rent  foe  the  first  quvter,  vhwerebj  all 
the  |Mkvmea«*  woukt  Wcom^  due  within  the  terar^  or  elae 

iStmUK  ihat  by  virtue  of  the  wordi  '*  yearly  and  every  year^**  it  waa  a  coraeaat  to  pay  the 
!#•%  9m  Ihtdaya  oaoMd,  whereupon  the  defoodLant  would  be  liable  for  non-p^faMiit  q£  the  hat 
r*«  rest  <»  a  d»y  aftw  lh»  loptfaiiott  of  the  term. 
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ig^  the  said  term,  unto  the  plaintiff,  the  yearly  rent  of  285/.,  by  four  equal    QM«ra*«  Bendu 
ferly  payments,  on  the  25th  March,  the  24lh  June,  the  29th  September,       Hopkins 
Lhe  25tb  December,  in  every  year,  commencing  from  the  said  25th  March  ^^ 

instant.  Covenant  by  the  defendant  to  pay  the  said  yearly  rent  on  the 
,  and  in  the  manner  appointed.  Averments  of  entry  by  the  defendant, 
3erformances  by  the  plaintifif. 

^eaeh,  that  the  defendant  did  not  in  every  year,  during  the  continuance 
e  demise,  pay  to  the  said  plaintiff  the  said  yearly  rents  ;  but  on  the  con- 
,  in  the  last  year  of  the  said  term  neglected  to  pay  any  greater  part 
of  than  one-half  thereof;  and  that  on  the  25  th  March,  1835,  140/.,  for 
quarterly  payments  thereof,  became  and  was  due,  &c.  &c.,  contrary  to 
snor,  &C.  Plea,  payment  of  71/.  10«.,  for  the  first  of  the  said  two  quar- 
payments,  &c. ;  denial  of  damages  ultra,  and  verification.  As  to  the 
sd  breach,  in  respect  of  the  second  quarter,  alleged  to  be  due  on  the 
March,  1835,  general  demurrer  and  joinder  in  demurrer, 
le  grounds  of  demurrer  stated  were,  that  upon  the  face  of  the  declara- 
it  appeared  that  there  was  no  day  within  the  term  upon  which  the  said 
id  quarterly  payment  became  due. 

fie,  in  support  of  the  demurrer. — The  covenant  was  to  pay  rent  during 
aid  term.     Now  the  term,  as  appears  by  the  declaration,  expired  on  the 

March,  1835.  The  breach  is  stated  to  consist  in  the  non-payment  of 
OD  the  25th  of  March,  1835,  which  is  seven  days  after  the  term  expired. 
»reach  is,  therefore,  assigned.  It  may,  perhaps,  be  argued,  that  the  in- 
OD  was  to  covenant  for  the  payment  cf  rent  for  the  last  quarter,  but  the 
ilioa  of  the  parties  can  be  collected  from  the  instrument  only ;  and  that 
i  so  worded  as  to  enable  the  plaintiff  to  recover  in  covenant    He  may 

a  remedy  in  debt,  if  any  rent  is  due. 

sy/ify,  eantrd. — The  clear  intention  was  to  covenant  for  the  payment  of 
D  years  rent,  for  an  occupation  of  seven  years,  wanting  seven  days ;  and 
pords  of  the  habendum,  taken  altogether,  have  that  eflect  Defendant 
nanted  to  pay,  yearly  and  every  year  during  the  continuance  of  the 
ise.  The  words  yearly  and  every  year  cannot  be  disregarded.  In  Hill 
'range  (a),  the  demise  was  from  the  6th  August  for  20  years,  paying  40s 
ly,  at  Lady^ay  and  Michaelmas,  in  equal  portions ;  and  the  Court  held 
the  landlord  was  entitled  to  twenty  years'  rent ;  and  that  the  days  men- 
ed  were  intended  to  point  out  the  time  of  payment,  rather  than  the  com- 
eement  of  the  reservation,  and  construed  the  intention  of  the  parties  to  be 
the  first  payment  should  be  made  at  the  Michaelmas  first  ensuing, 
it  shews  that  a  half-yea/s  rent  was  recoverable,  though  there  was  not  oc- 
■tioa  for  the  whole  of  that  time,  by  virtue  of  the  word  **  yearly."  It  is 
I  that  the  remedy  by  distress  may  be  lost,  as  to  the  rent  reserved,  pay- 
B  ifter  the  term,  but  the  lessor  is  not  therefore  deprived  of  his  remedy 
■I  the  covenant,  Hutchins  v.  Scott  (6).  The  former  part  of  the  breach  is 
In  Baden  v.  Flight  (c),  where,  in  the  statement  of  the  breach, 


^  1  Plow.  164.  (c)  3  Bing.  N.  C.  685;   3  Hodges, 

P21t  &  W.  S09;  Mur.  &  Hurl.      141. 
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Qu€en*t  Pendu    particulars  similar  to  those  in  the  present  case  were  allied,  the  Court  held, 
Hopkins       ^^^*  ^^®  substantial  aUe^tion  was,  that  the  rent  became  due  during  thetemi, 
f.  and  that  it  would  be  no  answer  to  that  allegation  to  say  that  the  rent  did  not 

become  due  on  a  particular  day.  Moreover,  it  may  be  contended,  that  it 
does  not  appear  this  action  is  brought  to  recover  rent  due  after  the  tenih 
It  is  quite  consistent  with  the  breach,  that  rent  may  be  sought  to  be  recovered 
for  some  quarter  other  than  the  last  quarter,  Lan^  v.  Burrovgh$  {d). 

Ogle,  in  reply. — The  construction  put  upon  the  demise  in  Hall  ▼.  Grangt^ 
is  in  favour  of  the  defendant.  There  the  Court  reversed  the  order  of  the  rent 
days,  rather  than  hold  that  rent  could  be  recovered  payable  upon  a  daj 
aOer  the  expiration  of  the  demise.  By  the  breach,  it  plainly  appears  that  the 
rent  sought  to  be  recovered  is  for  the  last  quarter's  occupation.  Besides,  itii 
a  rule  of  law,  that  the  first  payment  of  rent  is  to  be  applied  to  the  first  gale  of 
rent  due. 

Lord  Dbnman,  C.  J. — The  defendant  in  this  case  contracted  to  pay  a  yetilf 
rent  of  285/.  in  every  year,  during  the  continuance  of  the  demise.  And  thii 
contract  may  well  be  so  first  interpreted,  without  doing  any  violence  to  the  liii* 
guage  used,  by  supposing  that  the  parties  contemplated  the  payment  of  i 
before  hand  rent.  That  is  to  say,  that  the  first  quarterly  payment  sbouldoon* 
mence  on  the  25th  of  March,  1828,  and  that  the  other  quarterly  paymeotl 
should  be  made  respectively  in  the  order,  and  on  the  days  provided  for.  Bj 
these  means,  the  rent  for  each  year  will  be  paid  yearly,  and  during  the  con- 
tinuance of  the  term,  as  covenanted  for. 

LiTTLEDALB,  J. — It  is  clear  that  the  defendant  contracted  to  pay  the  reii 
every  year,  by  four  quarterly  payments.  The  lease  is  inartificially  dmf^ 
and  it  is  difiicull  to  reconcile  all  the  provisions  which  it  contains.  But  by  coo* 
struing  the  words  in  the  reddendum  "  commencing/rom  the  25th  March  thei 
instant,"  to  mean  on  that  day  I  think  that  that  the  whole  becomes  consistent 
Assuming  that  construction,  the  first  quarterly  payment  would  become  i» 
on  the  25th  March,  1828,  which  is  the  rent-day  first  mentioned,  and  I  think 
it  must  be  taken,  that  the  rent-days  were  meant  to  occur  in  the  order  in 
which  they  are  placed.  It  must  be  admitted  that  this  construction  isnosB* 
what  forced ;  still,  considering  the  order  in  which  the  days  are  placed  vi 
the  possible  contemplation  of  a  before-hand  rent,  I  think  that  we  are  oo^ 
precluded  from  adopting  it. 

Patteson,  J. — I  have  no  doubt  that  the  parties  intended  that  an  annnd 
sum  of  285/.  should  be  paid  seven  times.  The  question  is,  whether  they  hi*t 
said  so.  Looking  at  the  words,  I  think  it  very  probable  that  a  before-hand  rei^ 
was  contemplated,  and  then  the  whole  would  become  due  during  the  tam  I 
think  also  that  there  is  much  force  in  what  Mr.  Bayley  has  said,  reiatife  tn 
the  effect  of  the  words  "  yearly  and  every  year."  Adopting  the  view  ^ 
he  contended  for,  then  the  covenant  would  be  to  pay  on  the  di|* 
named,  and  the  defendant  would  be  liable  upon  the  covenant  for  non-jptj* 
ment  of  the  last  quarter's  rent  on  a  day  after  the  expiration  of  the  tem. 

V/iLLlAMS,  J.  concurred. 

Judgment  for  the  pUbtiff 

(d)  Lord  Kenyon,  247* 
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WhITWILL   v.    ScHEEK.  Quen'MBenA. 

May  29. 

ACTION  on  a  charter-party.     The  declaration  set  out  the  charter-party,  A  declaration 

**■      and  stated,  that  by  a  memorandum  subscribed  thereon,  it  was  declared,  SSity*  wt^out 

that  the  said  ship  of  the  plaintiff  was  to  be  addressed  to  Messrs.  S.,  at  Odes$a ;  ^be  charter- 

and  that  should  the  ship  not  arrive  at  Constantinople  before  the  15th  Novem-  uin'meinoran- 

her,  the  defendant's  agents  were  to  have  the  option  of  annulling  the  contract.  t.^th^^^Tf^ed 

Th^  declaration  then  alleged  mutual  promises,  and  that  the  defendant  promised  mutual  pro- 

[tbere  should  be  some  factor,  agent,  or  assign  of  the  said  Messrs.  S,,  or  of  JJJjJ^  * "^ 

the  defendant,  at  Constantinople  aforesaid,  to  give  orders  to  the  plaintiff,  whe-  ini««  on  th« 

ther  the  said  vessel  was  to  load  at  Odessa  or  at  some  safe  port  in  the  Crimea  ;  ^nduit,  irhi^ 

or,  in  the  event  of  the  .vessel  not  arriving  at  Constantinople  aforesaid  until  ^^  \n^en<Je^ 

•  •1,11  ^»r  t  L  ••  1        ■  .-i    merely  a»  a  for- 

afler  the  said  15th  day  of  November^  to  exercise  the  option  given  by  the  said  mal  statement 
charter-party  lo  annul  the  said  contract;  and  that  such  option  should  be  effect* of^fbe 
exercised  within  a  reasonable  time  aAer  the  arrival  of  the  said  vessel  at  Con-  charter-party 
sUmiinople  aforesaid,  and  notice  thereof  to  the  agents,  factors,  or  assigns  of  JJ,  The  st%te- 
the  said  Messrs.  S.^  or  the  defendant,  at  Constantinople,  in  the  event  of  the  «n«ntwa8 
vessel  not  arriving  at  Constantinople  until  after  the  said  15th  day  of  judge  at  the 


November^     The  declaration  then  alleged,  that  the  ship  arrived  at  Constan-  |h     ddeST*^ 

tinople  on  the  Kith  December,  and  was  then  ready  to  proceed,  &c. ;  and  that  mite  to  be 

upon  such  arrival,  the  plaintiff  made  diligent  search  for  Messrs.  S.,  or  their  or  JSJIt  ttatl^ 

tJie  defendant's  agents,  at  Constantinople,  for  the  purpose  of  receiving  orders  tl»eJ«R»l  «ff«ct 

and  to  learn  whether  they  would  exercise  their  option  to  annul  the  contract,  HeM,  thatiuch 

hut  could  not  find  them.     That  the  ship  remained  at  Constantinople,  waiting  ™  *^^^*' 

lor  orders,  till  1st  February,  1833,  when  the  plaintiff  received  notice  from  adojpted. 

Messrs.  iS.  that  they  annulled  the  contract.   Averment,  that  the  notice  was  not  the  statement* 

given  in  a  reasonable  time  after  the  arrival  of  the  vessel ;  and  that  the  plain-  ^^  *h«  l*?*^ 

tiff*  was  always  ready  to  perform,  &c.  neverthe?eM 

Breach,  that  by  reason  of  the  neglect  and  default  of  the  defendant  in  not  «»"««*tiinot 

•^  »    m»  CI  neceasarv,  after 

baving  at  Constantinople  Messrs.  S,,  or  some  agent,  &c.,  to  give  orders,  &c.,  letting  out  the 
and  of  there  being  no  such  agent,  and  of  the  refusal  of  Messrs.  S.,  and  of  Jriuen**con-* 
such  option  not  being  duly  exercised,  the  plaintiff,  &c.  (setting  out  special  tract,  and  aU 

«  \  •vol'  !eging  mutual 

OVimgc}.  promiiei. 

Pleas :  firsts  non  assumpsit;  second,  that  the  notice  was  given  within  reason- 
able time  ;  third,  that  the  ship  did  not  wait  at  Constantinople  for  such  orders, 
kc.  &C. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  for  London  afler 
Hilary  Term,  1837,  the  contract  proved  consisted  of  the  charter-party,  and 
the  following  note  at  the  foot  thereof: — 

*•  The  ship  to  be  addressed  to  Messrs.  S.,  Odessa.  The  charterer  not  to  be 
responsible  for  detention  by  frost,  unless  his  agents  have  twenty  clear  dajps 
fof  loading,  after  the  arrival  of  the  vessel,  before  the  frost  sets  in.  Should  the 
Teasel  not  arrive  at  Constantinople  before  the  15th  day  of  November,  the 
charterer's  agentii  to  have  the  option  of  cancelling  this  contract." 

The  counsel  for  the  defendant  contended  that  the  plaintiff  must  be  non- 
suited, inasmuch  as  the  promise  by  the  defendant  to  have  an  agent  in  Con- 
MtatUinople,  to  give  orders.  &c.,  was  not  proved.     His  lordship,  however,  per- 
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Whitwill 

V. 
SCUEIR. 


Quem'i  BencK    mitted  the  plaintiff  to  amend,  under  3  and  4  W,  4,  c.  42,  subject  to  the 
opinion  of  this  Court,  as  to  the  allowance  of  the  amendment,  and  as  to  the 
terms  upon  which  it  should  be  made.     He  also  gave  leave  to  the  defendant  • 
to  move  to  enter  a  nonsuit. 

The  amendment  made  consisted  in  substituting  the  following  promise  for 
that  enclosed  within  brackets  in  the  declaration  :  [**  That  the  said  defendant, 
or  the  said  Messrs.  iS*.  should,  within  a  reasonable  time  after  the  arrival  of  the 
said  vessel  at  Constantinople,  and  notice  thereof  given,  give  or  cause  to  be 
given,  orders  to  the  said  plaintiff,  whether  the  said  vessel  was  to  load  at 
Odessa  aforesaid,  or  some  safe  port  in  the  Crimea  ;  or  in  the  event  of  the 
said  vessel  not  arriving  at  Constantinople  aforesaid  until  after  the  15th 
November,  in  the  said  charter-party  mentioned,  should  within  a  reasonable 
time  after  such  arrival  and  notice,  communicate  to  the  said  plaintiff  the  exe^ 
cise  of  the  option  given  by  the  said  charter-party  to  annul  the  contracts.''] 

The  counsel  for  the  defendant  then  addressed  the  jury  on  the  facts  of  the 
case.  Verdict  for  the  plaintiff;  damages  104/.,  the  expenses  caused  by  the 
detention  at  Constantinople^ 

Kelly  having  obtained  a  rule  nisi  for  a  nonsuit,  or  that  the  Court  should 
make  such  order  as  they  thought  fit,  upon  an  affidavit,  stating  that  the  defend- 
ant went  to  trial  in  expectation  that  the  main  question  to  be  tried  would  be, 
his  liability  to  have  an  agent  at  Constantinople, 


Sir  W.  W,  Follett  and  Peter sdorjf,  May  25th,  shewed  cause.— The  ody 
fact  in  issue  between  these  parties  was,  whether  the  plaintiff  received 
notice  that  the  contract  was  annulled  within  reasonable  time  after  his  arrinl 
at  Constantinople.  The  jury  have  decided  that  he  did  not,  and  the  damages 
given  are  for  his  improper  detention  there.  The  question  now  is,  whether 
the  new  rules  will  so  operate  as  to  deprive  him  of  them.  The  difficulty  hefe 
has  risen  from  the  attempt,  by  the  pleader,  to  set  out  the  legal  intent  (^  tlie 
promises.  Assuming  that  he  has  stated  that  incorrectly,  the  judge,  at  the 
trial,  had  the  power  to  amend.  The  only  question  is,  whether  the  varnooe 
is  formal,  or  goes  to  the  merits  of  the  case.  Here  it  does  not  go  to  the 
merits ;  the  promise  alleged  in  the  declaration  was,  that  the  defendant  under- 
took to  have  an  agent  at  Constantinople,  who  should  give  notice,  &c.  The 
defendant,  at  the  trial,  contended  that  he  did  not  undertake  to  have  an  ageot 
at  Constantinople ;  and  that  he  had  sufficiently  complied  with  his  UDde^ 
taking,  by  giving  reasonable  notice,  by  means  of  an  agent  at  Odessa,  It  is 
obvious,  therefore,  that  the  only  material  point  in  issue  was,  whether  reason* 
able  notice  was  given.  The  judge,  therefore,  under  3  and  4  IV,  4,  c.  42,  hid 
power  to  amend,  Moilliet  v.  Powell  {a),  Hemming  v.  Parry  (6),  Parrf^* 
Fairht/rst(c),  Parkes  v.  Edge  {d),  Hanbvry  v.  Ella{e),  Guest  v.  Elwes (/).— 
[Patteson,  J.,  mentioned  Lamey  v.  Bishop  (g)], — Here,  at  the  trial,  the  defend- 
ants declined  to  make  affidavit  that  they  defended  the  action  by  reason  of  the 
variance. 

Secondly,  in  this  case  there  was  no  necessity  for  the  amendment,  the  de- 


(a)  6  C.  &  P,  233. 

(b)  6  C.  &  R  580. 

(c)  2  C,  M  &  R.  190. 
(c/)  IC.biM,  429. 


(e)  3  N.  &  M.  43a 
(/)  5  A  &  E.  118 ;  2  Har.  Ss  WoL 
34 ;  Wil.,  Wol.  &  Dav.  499 
O)  4  B.  &  Ad.  479. 
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dtratioD  coDtained  a  sufficient  statement  of  the  contract,  the  mutual  promises  Queen's  HenA, 
ind  the  breach,  without  the  further  statement  of  the  supposed  legal  intent  of     -^^j^^j^^ 
the  contract:  that  part    therefore,  was  wholly  immaterial,  and  might  have  v. 

been  struck  out. 

C.  Cooper^  eantrd. — ^The  defence  in  this  case  was  framed  to  contradict  the 
lefendant^s  liability  to  have  an  agent  at  Constantinople,  The  defendant 
therefore,  would  be  prejudiced  by  allowing  this  amendment.  It  goes  to  vary 
the  eflect  of  the  contract :  it  changes  the  cause  of  action.  This  distinguishes 
the  present  case  from  all  those  which  have  been  cited.  In  them  there  was  a  mere 
Misdescription  of  the  contract ;  here  it  is  proposed  to  substitute  a  statement 
if  an  entirely  independent  contract,  in  the  place  of  a  promise  which  never  ex- 
ited at  all.  The  variance  here  affected  the  merits  of  the  cause.  This  case, 
tiierefore  is  more  analogous  to  Doe  v.  Enington  (A)  where  Taunton^  J.,  refused 
\o  amend,  by  altering  the  lessor  of  the  plaintiffs ;  or  to  Frankum  v.  Earl 
gf  Falmouth  (t),  since  the  amendment  proposed  amounts  to  an  alteration  of 
Llie  issue  to  be  tried ;  and  in  the  latter  case,  Alderson,  B.,  refused  to  amend 
for  that  reason. 

Cur.  adv.  tuU. 

Lord  DsNMAN,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court.-— 
His  is  a  question  under  8  and  4  Will.  4,  c.  42,  s.  23,  as  to  the  power  of  the 
iudge  to  amend,  and  the  exercise  of  that  power.  We  are  of  opinion  that  the 
power  existed,  and  was  properly  exercised. 

The  declaration  set  out  the  charter-party,  on  which  the  action  is  brought, 
■rilb  certain  memoranda  indorsed.  It  then  alleged  mutual  promises,  and, 
perhaps,  unnecessarily,  added  a  promise,  on  the  part  of  the  defendant,  to  have 
m  agent  at  Constantinople,  in  order  to  exercise  the  options  given  by  the 
BiMter-party  and  memoranda.  The  defendant  pleaded,  amongst  other  things, 
%t9iHU9umpsit.  The  proof  of  the  contract  consisted  of  the  charter-party  and 
■Mmoranda  only.  If  the  added  promise,  as  to  having  an  agent,  was  intended 
by  the  declaration  to  apply  to  some  contract  not  contained  in,  but  beyond,  and 
b  addition  to  the  charter-party,  here  was  plainly  a  variance,  which  could  only 
be  cured  by  striking  out  the  added  promise  altogether;  which,  however,  could 
bttdiy  have  been  done,  inasmuch  as  the  added  promise  would  have  been 
Material  to  the  merits  of  the  case. 

But  if,  as  was  evidently  the  case,  the  added  promise  was  intended  merely 

iH  a  formal  statement  of  the  legal  eflect  of  that  which  is  contained  in  the 

^barter-party  and  memoranda,  and  that  statement  is  wrong,  there  is  still 

Mpnlly  a  variance  in  the  statement  of  the  contract,  which  might  be  cured, 

wher  by  striking  out  the  added  promise  altogether,  or  by  stating  the  legal 

^iftet  properly.     The  latter  course  was  adopted,  and  we  think  rightly.     The 

Sidits  of  the  case  were  not  aflected  by  the  alteration  ;  and  the  statement  of 

^  legal  eflect,  although  it  may  not  be  necessary  after  setting  out  the  whole 

^vntten  contract,  and  alleging  mutual  promises,  is  nevertheless  correct.     If 

*()^  the  defendant  has  the  opportunity  of  trying  that  point  upon  a  writ  of 

^'^t  aAer  having  attempted  a  defence  upon  the  merits,  on  the  other  pleas. 

Rule  discharged. 

\h)  I  A.&  £.  75;  1  Moo.  &  Rob.  343      (0  2  A. & E. 452 ;  I  Bar.  k  WoL  1. 
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Queen*t  BeHch, 

/MM  11. 

To  a  declam* 
tian,  stating 
thai  the  de- 
fendant threw 
water  on  the 
plaintiff,  and 
•poiled  his 
clothes,  the  de- 
fendant plead- 
ed, lit,  at  to 
aaaaulting  the 
plaintiff  uid 
•poiling  hit 
clothes,  a  iusti* 
fication;  3d, 
as  to  the  resi- 
due of  the  tres- 
passes, not 
ctiilty.— //«U, 
1st,  that  the 
throwinff  water 
on  the  plaintiff 
was  a  battery ; 
9d,  that  the 
haitery  was  not 
justified. 


PuRSELL  V.  Horn,  and  Elizabeth  his  Wife. 

'T^HE  declaration  stated,  that  the  said  Elizabeth  with  force  and  yiolenoe^ 
assaulted  the  said  plaintifi)  and  then  cast  large  quantities  of  boiliiy 
water  on  the  plaintifT;  and  also  then  wetted  and  spoiled  the  clothes  of  the 
plaintifi)  which  he  then  wore,  by  means  whereof  he  was  greatly  hurt,  &c 

Pkast  1.  as  to  assaulting  the  plaintiff,  and  wetting  and  spoiling  his  clotbet, 
ion  atiauit  demesne, 

2.  As  to  the  residue  of  trespasses,  not  guilty. 

At  the  trial  before  LiiUedale,  J.,  at  the  Northamptonehire  Spring  Assliei^ 
1837,  the  plaintiff  obtained  a  verdict ;  damages,  one  farthing,  his  lordship 
having  refused  to  deprive  the  plaintiff  of  his  costs,  under  4  EUz.,  c.  6,  or 
to  certify,  under  22  and  24  Ch.  2,  c.  9.  And  the  posiea  having  beeo 
endorsed  40#.  costs,  Waddington  obtained  a  rule  niti  to  reduce  the  oosU 
to  one  farthing. 

Humfrey  now  shewed  cause. — ^The  22  and  23  Ch.  2,  c.  9,  s.  136,  applia 
only  to  cases  of  assault  euid  battery.  The  plaintiff  therefore,  to  bring  thii 
within  the  Statute,  must  contend  that  throwing  water  is  a  battery.  Butii 
Comyn  (a),  it  is  laid  down  distinctly,  that  throwing  water  or  other  liqoor 
upon  a  man,  is  an  assault  only,  and  not  a  battery.  Secondly',  if  the  Gboit 
should  hold  that  this  does  amount  to  a  battery,  still  the  Statute  could  not 
operate,  since  here  a  justification  is  pleaded. 


Waddingtonj  conird. — It  is  clear  that  throning  water  on  a  person,  amounts 
to  a  battery.  There  must  be  some  mistake  in  Comyn ;  all  the  other  in- 
stances cited  by  him,  at  the  place  in  question,  are  of  attempie  only  to  commit 
an  act. — [The  Court  intimated  that  they  felt  no  doubt  as  to  that  point]-* 
Assuming,  then,  this  to  be  a  battery,  no  justification  has  been  pleaded.  The 
justification  does  not  apply  to  the  battery,  it  is  carefully  confined  to  thecfatige 
of  assault,  and  of  wetting  and  spoiling  the  clothes.  These  are  meremttteff 
of  a^fifravation,  as  in  Bannister  y,  Fisher  {b),  where  the  same  count  stated  ai 
assault  upon  the  plaintiff,  and  blows  given  to  the  horse  upon  which  he  m 
riding  ;  and  the  jury  ^ve  a  general  verdict  for  the  plaintiff,  damages  ante 
40«.,  it  was  held  that  he  should  have  no  more  costs  than  damages,  becttM 
striking;  the  horse  was  merely  ancillary.  Mears  v.  Greenaway  {c\  is  tothi 
saiiK'  etlW't  :  there  the  tearing,  &c.,  clothes  was  held  to  be  ancillary.  Tim 
are  no  words  in  the  justification  which  apply  to  the  charge  of  throwing  vttcf . 
over  the  persiui.  It  is  quite  possible  to  throw  water  over  the  clothes,  with*, 
out  throwing;  it  on  the  pen^m  of  the  plaintiff.  The  justification,  thefelbit 
does  not  admit  the  battery,  as  in  the  case  o{  Johnson  r    M'orthwoodid), 

Lord  Okn\i4N  C  J. — It  is  plain  that  the  word  battenr.  cmnnotbe  restricw 


(a)  Oiff.  "  mtterv; 
(6)  I  Tauut  W* 


c. 


(*) 


(c)  1  H.  BL  29L 
(W)  7  Taunt.  689. 
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ia  its  appliGation  to  cases  where  the  act  is  dc<ie  cmntntu  as  it  ^ere.    It  must  Qi»mu\  Bench, 

necessarily  just  as  much  include  any  personal  violence  whici;  is  eflected  hy  pomell 

m  missile  from  a  distance ;  and  it  is  clear  that  no  justification  has  been  pleaded  •• 
to  this  battery  here  charged. 

LmxBDALB,  J. — ^Were  Vfe  to  hold  that  throwing  water  upon  a  person  is 
not  a  battery,  we  must  go  the  length  of  saying,  that  hitting  a  person  with  a 
lyallet  from  a  pistol,  under  such  circumstances  as  do  ni^t  amount  to  a  felony, 
is  Dot  a  battery. 

Patteson  and  Williams,  Js.,  concurred. 

Rule  absolute. 


Thomas  v.  Da  vies.  June  u. 

npRCSPASS  ibr  breaking  and  entering  the  messuage  of  the  plaintiff,  and  Trespass,  9.  c/. 

taking  away  a  sign-board  affixed  thereto.  guilty;  2I  that 

PUom:  fir»t,  not  guilty ;  necond,  that  the  messuage  and  sign-board  were  not  ***®  meMuagc 

tk  messuage  and  sign-board  of  the  plaintiff.  messuage  of 

Thirds  that  the  sign-board  was  affixed  to  the  freehold  which  was  the  free-  thst°U  was  the 

IkM  of  the  defendant.  J ?**  h  *^  ^^  ^*** 

At  the  trial,  at  the  BreconMre  Spring  Assizes,  before,  Coleridge,  J.,  the  Verfictforihe 

plaintiff  obtained  a  verdict,  damages  20*. ;  and  the  learned  judge  certified  plaintiff,  da- 

under  4Z  Eliz.  c.  6,  to  deprive  the  plaintiff  of  costs ;  and  did  not  certify  the  judge  cer- 

luider  22  and  23  Ch,  2,  c.  9,  s.  136;  that  the  title  to  the  freehold  came  43ai^!^6,to 

^iiiefly  in  question ;  whereupon  dei)rive  the 

costs : — NeU, 

/.  Euant,  obtained  a  rule  nisi  for  the  taxation  of  full  costs  to  the  plaintiff,  that  nevenbe- 

...  ^  less  he  was  en- 

Ugamst  which  titled  to  fuU 

costs. 

Chilian  now  shewed  cause. — It   may  be  admitted    that  the  current  of 

mthorities  is  in  favour  of  this  application,  but  unless  many  of  the  existing 

cues  are  overruled,  the  Statute  of  Ch.  2  is  reduced  to  a  dead  letter.     A 

{feat  difierence  exists  between  the   words  of  the  Statute  of  Eliz.  and 

that  of  CJL  2.     By  the  6rst  Statute,  a  judge  was  empowered,  where  the 

damages  are  under  40«.  to  certify  to  deprive  the  plaintiff  of  his  costs,  but  he 

'VM  excluded  from  doing  so,  if  any  title  or  intecest  of  lands,  or  any  freehold 

«  mherttance  of  lands,  came  in  question.     It  was  found  that  this  enactment 

did  not  answer  the  intention  of  the  legislature,  and  therefore  Ine  subsequent 

Sutote,  22  and  23  Ch.  2,  c.  9,  s.  136,  was  passed.     This  appears  from  the 

Kcital  of  that  Statute.     The  latter  Statute,  where  damages  less  than  40«.  are 

Weovered,  of  itself  operates  to  deprive  the  plaintiff  of  any  greater  costs  than 

wBoges.     And  he  can  only  obtain  them  by  a  certificate  from  the  judge  that 

Ik  freehold,  or  title  of  the  land,  was  chiefly  in  quotation.     That  is  by  the 

"^nner  Statute,  there  must  have  been  a  certificate  to  deprive  the  plaintiff  of 

^8.    Bv  the  latter,  there  must  be  one  to  give  them.     And  the  certificate 

^t  state  that  the  freehold  was  chiefly  in  question.     The  original  reason 
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Qiuen**  Bendi.  for  the  decisiong  might  haye  been,  that  where  the  plaintiff*  puts  a  pka  oo  lb 
record,  which  he  cannot  support,  he  ought  to  be  mulcted  in  coats.  Bat  tb 
words  of  the  Statute  are  too  plain  to  be  controlled  by  any  decisions,  hi 
in  no  case  heretofore  has  the  attention  of  the  Court  been  called  to  the  distioe^ 
tion  between  the  wording  of  the  two  Statutes.  (He  then  cited,  and  co«- 
mented  upon,  Hughes  v.  Hughes  (a),  Dunnage  v.  Kemble(6),  Smith  t. 
Edwards  (c),  Howell  \.  1%omas{d.) 

J,  Evans,  contrd,  was  not  called  on. 

Lord  DeiNMAN,  C.  J. — The  point  has  been  already  urged,  and  fully  cu- 
vassed ;  and  after  so  many  decisions,  especially  the  recent  one  in  the  Exckh 
quer{e),  which  was  given  after  consideration,  we  should  not  be  justified  ii 
disturbing  the  rule. 


I 


LiTTLEDALE,  Patteson,  and  Coleridge,  Js.,  concurred. 


Rule  absoiutd 


(a)  2  C,  M.  &  R.  663 ;  2  Gale,  302. 
{b)  3Bing.N.  C.  .'iSS;  2HodgeR,304. 
(c)  4  Dowl.  P.  C.  621 ;  1   Har.  & 
Wol.  497. 


{d)  7  C.  &  P.  3^ 

(e)  PurneU  v.  Young,  1  Horn  k  H. 
22 ;  and  see  Pugh  ▼.  HobertSf  1  Uonft 
H.  11*2. 


May  30. 


The  Queen  v.  Stock  and  another. 


f\S  appeal  against  an  order  of  the  Commissioners  for  building  chnicho^ 
&c.,  whereby  certain  footpaths  in  the  church-yard  of  St.  Philiip,  Bif 
mingham,  were  stopped  up.  The  Court  of  Quarter  Sessions  for  the  coiiB^ 
of  Warwick  quashed  the  order,  subject  to  the  opinion  of  this  Court  upoas 
case,  which  stated,  that  the  Commissioners  were  incorporated  by  59  (r.  S^c 
134,  s.  3,  which  Act,  as  well  as  the  Act  therein  recited,  were  made  psrt  4 


The  SUtute 
59  G.  3,  c.  134, 
a.  39,  autho- 
rizes the  com- 
Diisiionera  for 
building 
churches  to 
atop  up  unne* 
cessaiy  foot- 

pathainchurch-    the  case. 
Tarda,  on  notice  ,         .  ,       ^  .     .  «  i 

being  given  in  By  s.  39  of  that  Act,  the  Commissioners  were  empowered^  among  otkr 
foJ!i°pre8cribed  things,  to  stop  up  any  entrance  or  gate  leading  into  any  chuich  yard  or  buraJ- 
^^I^  2'?' J,  1     ground,  and  the  paths,  footways,  and  passages  into,  through,  or  over  the  t«aM^ 

c.  68.  Schedule  ,  .  •ii.iiia 

(H.)  in  that  as  to  them  may  appear  useless,  or  unnecesi^ary  ,  provided  that  toe  saineH 

Actcontaina  j^^g  ^j^j,  jf,g  consent  of  any  two  justices  of  the  peace  of  the  county,  o^i: 

notice,  which  &c.,  where,  &c.  and  on  notice  being  given  in  the  manner  and  form  prescrfai 

8Ui?Jig**thatihi  by  an  Act.  passed  in  the  55  O  3,  c.  68,  intituled,  "  An  Act  to  amend  an  Ad 

order  will,  at  of  13  G,  3,  for  the  amendment  and  preservation  of  the  public  higfawi^  flU 

ter  Sesaions,  be  far  ^  the  same  relates  to  notice  of  appeal  against  turning  or  divertiiv  * 

confirmed,  un-  public  highway,  and  to  extend  the  provisions  of  the  same  Act  to  the  stcppiV 

peal  againat  it,  up  of  unnecessary  roads." 

to  be  then 

made,  it  be  otheiTnae  determined.    The  59  G.  3,  c.  134,  itself  contains  no  provisioD  relatire  to 

an  appeal :— > 

Httd,  that  a  right  of  appeal  was  not  given. 

If  a  subsequent  Act  of  Parliament  direct  a 


form  to  be  adopted,  which  is  given  in  a  prenons 


Act,  the  form  is  thereby  incorporated  in  the  subseque/it  Act ;  and  so  far  as  regards  the  subte- 
qoent  Act,  will  not  be  afiisctea  by  a  repeal  of  the  previotu  Act 
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»  G.  S,  c.  68|  was  replied  by  5  and  6  W.  4,  c.  50.    At  the  Ses-  QtmnUBmteh. 
ppeared,  that  the  appellants,  who  resided  near  the  parish  of  St.  Phil*     ^^  Quinr 
aggrieved  by  this  order,  and  had  given  due  notice  of  appeal,  and  «• 

red  their  appeal.     It  was  objected,  by  the  counsel  for  the  respond- 
in  point  of  law  there  was  no  appeal  to  the  Sessions  from  the  order 
»n. 

ssions  decided  that  there  was. 

spondents  then  produced  an  order  for  stopping  up  the  footpaths  in 
duly  made  by  the  aforesaid  commissioners,  and  the  consent  of  two 
»r  the  county  of  Wartoicky  residing  near  Birmingham,  and  also  a 
ich  was  proved  to  have  been  duly  published, 
tice  was  in  a  form  similar  to  that  prescribed  by  55  G,  3,  c.  68 ; 
whom  the  order  was  made,  the  consent  of  the  justices,  &c.,  and  con- 
th  stating  that  the  order  would  be  confirmed  and  enrolled  at  the 
arter  Sessions,  unlen,  upon  an  appeal  against  the  same  to  he  then 
be  otherwise  determined.  The  case  concluded  with  stating  that 
irt  of  QueeiCs  Bench  shall  be  of  opinion  that  the  Sessions  had  juris- 
entertain  the  appeal,  then  the  order  of  Sessions  is  to  be  confirmed; 
is  to  be  quashed. 

Jampbell,  A.  G.,  Bafyug,  and  Mellor,  in  support  of  the  order  of 
—The  only  question  for  this  Court  is,  whether  the  Sessions  have 
to  entertain  an  appeal  in  this  case.  In  order  to  shew  that,  the  res- 
must  make  it  appear,  first,  that  an  appeal  is  given  by  59  G,  3,  c. 
),  referring  to  55  G.  3,  c.  68 ;  second,  that  such  appeal  is  not  taken 
b  and  6  W.  4,  c.  50,  which  repeals  55  G.  3,  c.  68. 
at.  59  G.  3,  c.  134,  s.  39,  gives  the  authority  to  the  commissioners 
p  paths,  subject  to  a  notice  being  given  in  manner  and  form  pre- 
f  55  G.  3,  c.  68.  A  power  is  given  in  the  schedule  (A.)  to  55  G, 
e  conclusion  of , that  notice  intimates  that  an  appeal  lies  against  the 
rein  referred  to.  The  commissioners  necessarily  adopted  that  form 
and  thereby  invite  an  appeal  against  their  order.  The  59  G.  3, 
ust  have  contemplated  the  existence  of  an  appeal ;  the  legislature 
supposed  to  have  known,  that  the  notice  referred  to,  expressly  inti- 
existence  of  an  appeal.  And  even  if  this  circumstance  may  be 
to  have  escaped  them,  still  the  very  provision,  that  a  notice  must 
is  equally  strong  to  shew  that  an  appeal  was  intended.  It  would 
I  most  absurd  to  require  a  notice,  unless  an  appeal  was  intended 
m,  because  a  notice  can  be  of  no  use,  except  with  reference  to  an 
Lnd  no  especial  form  of  words  is  necessary  for  the  purpose  of  creating 
[ion,  if  the  intention  of  the  legislature  be  apparent.  Rex  v.  St,  James, 
iter  (a).  The  Court  also  will  construe  liberally  words  giving  an 
lex  V.  Justices  of  Salop  (6),  Rex  v.  Recorder  of  Poole  (c),  Reg.  v. 
It  is  impossible  to  suppose  that  the  legislature  intended  to  give 
issiooerB  an  arbitrary  power.  As  to  the  other  point,  that  if  an  appeal 


L  k  E.241.  (<0  2  N.  &  P.  367;  WUl.,  WoL  & 

nil.,  Wol.  &  Dav.  598.  Dav.  631. 

f.  &P.756;  Wm.,  Wol.  & 
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Qu0en*t  Bench,  was  given  by  69  G,  3.  c.  134,  s.  39,  it  waa  not  taken  away  by  5  ft  6  IF.  i 

The  Queen     [^^^y  ^^fe  stopped  by  the  Court.] 


r. 

Stock. 


Waddington,  rontrd, — The  nile  of  construction  respecting  clauses  ^viif 
appeals,  is  the  reverse  of  what  has  been  stated.     It  is  thus  laid  dovo  hf 
Lord  Tenterden,  C.  J.,  in  Rex  v.  Hanson  (e)  "  The  rule  of  law  is,  that  althoi^ 
a  certiorari  lies,  unless  expressly  taken  away,  yet  an  appeal  does  not  lieunlai 
expressly  given  by  statute.^'     And  certainly  no  appeal  is  expressly  giveolf  i 
59  Geo,  3;  it  is  wholly  silent  on  the  subject,  unless  it  is  to  be  contended  tint 
the  whole  of  55  G.  3,  is  incorporated  into  it,  by  a  reference  to  the  schedoli{ 
only.     Many  more  important  powers  are  intrusted  to  these  commissioners 
than  the  one  exercised  on  this  occasion.      As  to  them,  certainly  no  appal 
is  given.     The  notice  is  proper  to  be  given,  in  order  to  shew  that  partiei 
would  be  trespassers  if  they  passed  along  the  shut-up  footways.    Admiuii^ 
that  the  concluding  statement  is  absurd,  if  no  appeal  exists,  still  tbatwfl 
not  alter  the  law  of  the  case.     And  much  greater  absurdities  ensue,  ontl» 
supposition  that  an  appeal  docs  exist,  because  then  the  forms  required  bj 
55  G,  3,  must  be  complied  with ;  and  notice  must  be  given,  not  to  the  cinih 
missioners,  nor  to  the  Justices,  but  to  the  surveyors  of  the  highways.— [Sr 
J,  Campbell,  A.  G.,  Reg,  v.  TTie  Recorder  of  Carmarthen  (/),  shews  tiiali 
such  case  the  provisions  must  be  applied  mvtatie  mvtandie  ;  things  raiistbs: 
done  cy  prke!\ — It  cannot  be  said  that  an  appeal  is  necessary  in  this 
because,  independently  of  the  discretion  of  the  commissioners  Jheinselfe%< 
their  powers  may  be  checked  by  the  veto  of  the  two  justices. — [PSaiUemitl* 
— Does  not  the  consent  of  the  justices  amount  to  an  order  by  them;  aodKI 
so,  is  not  the  appeal  against  the  order  of  the  justices  ?] — Their  consent  (to 
not  amount  to  an  order ;  by  itself  it  has  no  efficacy :  the  order  must  be  nidi 
under  the.  seal  of  the  commissioners. 

Lord  Denman,  C.  J. — The  second  objection  has  very  properly  not  been  in- 
sisted upon.  The  only  question,  theref4>re,  which  remains  is,  whether  tl* 
59  Geo,  3,  c.  134,  gives  a  power  of  appeal  in  this  case,  by  reference  totk 
previous  Statute  55  G,  3,  c.  68.  Were  i  to  conjecture,  I  should  say,  tint 
such  was  the  intention  of  the  legislature;  still,  looking  to  all  the  enactment!^ 
I  think  such  intention  has  not  been  eficctiiated.  Lord  Tenierden  has  niii 
that  an  appeal  cannot  be  given  by  implication ;  and  it  is  by  implication  ato 
that  an  appeal  could  be  given  in  the  present  case.  The  case  of  Rtg.  v.  lit 
Recorder  of  Carmarthen,  does  not  establish  that  a  power  of  appeal  can  be  in* 
troduced  into  a  Statute  by  construction  only.  That  power  brings  new  pnrliei 
into  action,  creates  a  new  jurisdiction  ;  it  becomes,  therefore,  necessary  tout 
that  all  the  requisite  machinery  has  been  legally  provided.  And  althoicl  J 
that  may  have  been  intended,  it  has  certainly  not  been  done  in  this 


LiTTLEDALB,  J. — It  is  true  that,  by  the  reference  in  Stat.  59  G.  8,  c  IH  ,, 
8. 39,  to  the  notice  set  out  in  the  schedule  of  55  G.  3,  c.  68»  the  notke  nraitl*  ; 
considered  to  be  incorporated  with  the  latter  Statute,  in  the  same  way  asiftfc» 
words  themselves  were  there.     And  these  words  would  imply  the  existen* 

(e)  4  B.  &  A.  519.  (/)  3  Ncv.  &  Per.  19 ;  1  Will,  W 

^  ^  &  Hodges,  222. 
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€an  appeal.    Bat  I  assent  to  the  rule  laid  down  by  Lord  Tenterden,  that  an    Qmmii*«  Btnek, 
ippeal  cannot  be  given  by  implication.     That  being  so,  all  the  reference  to     f^^  qubeh 
m  appeal  which  occurs  in  the  notice,  is  mere  surplusage.  v. 

Pattbson,  J. — I  also  think  that  the  rule  laid  down  by  Lord  Tenterden 
B  clearly  law.  The  legislature  have  stopped  short  of  expressly  giving  an 
Ippeal,  whatever  their  intention  may  have  been.  Possibly  they  have  not  said 
vhat  they  meant,  but  we  cannot  say  it  for  them. 

• 

•  Williams,  J,,  concurred. 

Order  of  Sessions  quashed. 


The  Queen  v.  John  .  Jwitu 

AT  the  Middlesex  Sessions,  1837,  the  grand  jury  found  a  true  bill  against  7  g.3.  c.  64, 

the  defendant,  upon  an  indictment,  charging,  in  the  first  count,  that  he  **„^ri»rthe* 

Bade  an  assault  on  one  /.  S.,  and  unlawfully,  wickedly,  and  indecently  ex-  Court  to  allow 

pned  his  private  parts,  to  /.  S,,  with  intent  to  excite  J,  S.  to  commit  an  un-  ^J®  ^Swuor 

natural  offence  with  the  defendant  of  an  indict- 

gf  M  ^  ,.  ment,  removed 

Second  count,  a  common  assault.  by  certiorari,  by 

The  defendant  having    removed  the  imliclment  by  certiorari  into  this  Jtie  defendant, 

-,  ,  for  an  assault 

Coart,  the  trial  came  on  before  Lord  Denman,  C.  J.,  at  the  Sittings  afler  on  J.  5..  and  an 
EoMter  Term,  1837,  when  the  defendant  was  found  not  guilty;  and  his  lord-  iu^foftbep- 
■yp  made  an  order  on  the  treasurer  of  the  county  for  the  costs  of  the  prose-  ton.imihuuent 
cution,  under  7  G,  4,  c.  64,  s.  23.     The  order  having  been  made  a  rule  of  ^  ^^itmti  *«•' 

^urt.  tamatwral 

erivM, 

Addieon  obtained  a  rule,  calling  on  the  prosecutor  to  shew  cause  why  it 
ahoold  not  be  discharged. 

Hughes  shewed  cause. — The  judge  presiding  at  the  trial,  had  authority  to 
aDow  these  costs,  under  7  G.  4,  c.  64,  s.  23.  And  he  is  not  deprived  of  that 
tatbority,  because  the  said  indictment  has  been  removed  by  certiorari.  In 
dtt  cases  which  appear  to  decide  otherwise  the  indictment  was  removed  by 
tte  prosecutor,  not  by  the  defendant,  Rex  v.  Richards  (a),  Rex  v.  John" 
9m  {h).  In  the  other  cases  where  this  Court  has  refused  to  grant  the  costs, 
the  ipplication  has  not  been  made  at  the  trial.  Rex  v.  Chadderton  (c).  Rex 
V.  Johnson  (d),  shews  that  any  Court,  before  whom  a  trial  takes  place,  has 
difcretion  to  grant  the  expences.  In  Rex  v.  Clifton  (e),  the  Court  held,  that 
Ik  expences  of  the  prosecution  of  an  indictment  for  non-repair  of  a  road  were 
ptjfable,  though  they  had  not  been  expressly  awarded  at  the  trial.  And  in 
Bu  V.  Jeyes  (/),  under  this  Act,  the  judge  who  tried  the  case,  granted  the 

(«)  8  B.  &  C.  420.  (e)  6  T.  R.  344. 

(b)  Rv.  &  Mno.  C.  C.  173.  (/)  3  A.  &  E.  416 ;  1  Har  &  WoL 

(c)  5  T.  R.  272.  325. 
(^  4  M.  &  S.  515. 
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ezpenoes  of  the  prosecutor  in  an  indictment  for  a  rioU  thoogli  be  i 
under  recognizances  to  prosecute  at  the  Assizes. 

Additon,  eonird. — This  is  not  an  indictment  for  any  of  the  oflences 
secutions  for  which  the  Court  is  authorized  to  grant  the  ezpences  (j) 
even  were  that  so,  the  Court  no  longer  possesses  the  power,  since 
has  been  removed  by  certiorari,  Rex  y.  Richarde,  Rex  y.  Johnecn 
the  result  is  the  same,  whichever  party  removes  the  indictment,  ReA 
Treasurer  of  the  County  of  Exeter  (h).  The  clause  in  the  HigfaiR 
13  G.  3,  c.  78,  s.  64,  is  very  different ;  the  words  of  that  are  mu< 
general. 

Cur.  adv. 

Lord  Dbnman,  C.  J.,  this  day  intimated  the  opinicm  of  the  Court 
case  did  not  fall  within  the  Statute. 

Rule  abs( 


(g)  The  misdemeanors  specified  in  s.  23 
are,  "  assaults,  with  intent  to  commit 
a  felony ;"  "  riots ;"  "  receiving  stolen 
property,  knowing  the  same  to  be  stolen  ;*' 
**  assaults  upon  peace  officers  fh  the  exe- 
cution of  their  duty,  or  upon  persons 
acting  in  their  aid;''  ''neglect  and  breach 
of  duty  as  a  peace  officer ;'  '* assaults 


committed  in  pursuance  of  s 
spiracy  to  raise  the  rate  of 
''  knowingly  and  designedly  o 
any  property  by  false  pretences 
ful  and  indecent  exposure  of 
son ;"  ''  wilful  and  corrupt  p 
"  subornation  of  perjury." 
(A)  5  Man.  &  Ry.  167. 


Mag  28.      The  Queen  v.  The  Rector,  Churchwardens  and  Parish 

of  St.  Mary,  Lambeth. 


A  poll  for  the 
•lection  of 
churchwardens 
under  58  G.  3, 
c.  69,  whereat 
every  rated  in- 
habitant has  a 
right  to  Tote,  is 
not  invalid  be- 
cause it  hab 
been  held  with 
closed  doors, 
unlets  iome 
ratedinhabitant, 
who  intended  to 
voie,  has  been 
thereby  ex- 
cluded. 


$S!IR  /.  Campbell,A.G,f  in  Ea9terTerm]asi,  bad  obtained  a  rule,  callin 
the  defendants  to  shew  cause  why  a  mandamue  should  not  issue 
manding  them  to  hold  a  vestry  meeting,  for  the  purpose  of  electing  chur 
dens  for  the  remainder  of  the  year,  upon  affidavits,  which  stated  that  up 
1 7th  Aprils  a  meeting,  after  due  notice,  was  held,  to  choose  churchwi 
After  the  nomination  by  the  rector,  according  to  custom,  of  one  churchv 
the  inhabitants,  in  vestry  assembled,  entitled  to  vote  under  58  Geo.  8, 
proceeded  to  the  election  of  three  others.  Two  opposite  parties  hsTini 
respectively  proposed  three  different  candidates,  and  upon  a  show  of  i 
the  majority  being  declared  in  favour  of  the  candidates  of  one  party,  > 
was  demanded  by  two  rated  inhabitants,  on  behalf  of  the  candidates  ( 
other  party.  A  question  then  arose  as  to  whether  the  poll  should  be 
of  the  parishioners  at  large,  or  of  the  inhabitants  present.  Upon  sh 
hands,  it  was  decided  to  take  the  poll  of  the  inhabitants  present ;  upon  « 
by  order  of  the  chairman,  the  doors  were  closed,  and  a  poll  was  then  t 
while  the  doors  continued  closed.  The  affidavit  of  one  of  the  wted  iri 
ants^  who  was  within  the  vestry  while  the  poll  was  taken,  stated,  that  c* 
that  time  he  saw  one  W.,  and  several  other  rated  inhabitants,  staodii* 
side,  and  that  W.  knocked  repeatedly  and  loudly  to  be  admitted,  but 
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neither  he  nor  the  other  inhabitants  were  admitted,  till  aOer  halfan  hour  had  Queen't  Bendi, 

diipsed,  and  the  poll  was  dosed.     The  affidavit  of  another  rated  inhabitant  t^^^  quben 
stated,  that  he  was  present  at  the  commencement  of  the  meeting,  and  after-  v. 

wards  left  the  vestry  for  about  three  quarters  of  an  hour,  and  on  his  return  o*Lamb«th? 
fi>uDd  the  doors  shut,  and  waited  outside  for  twenty  minutes ;  and  that  on 
liein^  admitted,  he  was  informed  that  a  poll  had  just  been  taken. 

Sir  W.  TV,  FoUett  and  Hay%9  now  shewed  cause,  and  cited  BunCt  EecU' 
mastieai  Law,  tit,  "  Fetlrif  ;"  "  Prideaux,  OJice  of  Churchwardens'' 

Sir  /.  Campbell,  contrd,  cited  Campbell  v.  Maund(a). 

Lord  Dbnman,  C.  J. — This  rule  must  be  discharged.  There  is  no  doubt 
whatever,  that  by  law  all  the  rated  inhabitants  were  entitled  to  come  in  and 
¥ote  on  the  occasion  of  this  election.  But  upon  these  affidavits  it  does  not 
appear  that  any  one  single  elector  was  prevented  from  voting.  If,  in  con- 
sequence of  closing  the  doors,  any  voter,  whose  intention  it  was  to  vote,  had 
been  excluded,  the  case  would  have  been  very  different.  But  the  mere  cir- 
cmnstance  of  the  doors  having  been  closed  during  the  time  of  the  poll,  is  not 
■nfficient  of  itself  to  make  the  election  void.  And  there  is  nothing  to  shew 
that  the  result  of  this  election  may  not  have  been  the  same  as  if  the  doors  had 
lieen  open  throughout  the  whole  period  of  taking  the  poll.  Neither  can  there 
hb  any  necessity  for  keeping  the  poll  open  an  indefinite  length  of  time,  to 
weet  the  convenience  of  any  voters  not  then  present,  who  may  happen  after- 
^nrds  to  drop  in. 

LiTTLBDALEy  Pattbson,  and  Williams,  Js.,  concurred. 

Rule  discharged. 

(a)  5  A.  &  E.  865 ;  2  Har.  &  Wol.  457. 


Hall  t;.  Maule  and  others.  jim«  i 

PROHIBITION.     The  declaration  stated  that  the  defendants  had  exhibited  Prohibition  is 

a  libel  against  the  plaintiff  in  the  Consistory  Court  of  Bristol.     By  the  Seca^^  ul'i*' 

Ad,  which  was  set  out  in  the  declaration,  it  appeared  that  the  defendants,  as  construction  of 

dmrchwardens  of  the  parish  of  St.  Philip  and  St.  Jacob,  in  the  city  of  Bristol,  liament  may  " 

W  libelled  the  plaintiff  for  non-payment  of  a  church  rate.     The  declaration  come  in  que»- 

,  .  tion  before  an 

well  alleged,  that  the  plaintiff  exhibited  divers  exceptions  to  the  said  libel,  and  Ecclesiastical 
tut  oat  the  exceptions  at  length.  The  purport  of  them  was,  that  the  rate-  ^"'^ 
y^en  of  the  parish  in  question  had  adopted  {  &  2  W.  4,  c.  60,  and  vestry- 
IMO  had  been  chosen  under  that  Act.  That  the  vestry,  wherein  the  rate  in 
fttlion  had  been  made,  was  not  duly  assembled  under  58  G.  3,  c.  69  ;  that 
fteiate  was  made  for  adding  to  the  iiibric  of  the  church,  Ac,  though  no  meet- 
>f  of  the  rate-payers  had  been  previously  held  ;  and  that  the  rate  was  also 
'^the  pvvment  of  various  charges,  &c.,  for  which  the  inhabitants  were  not 
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QuienU  Bendi.  The  declaration  also  alleged,  that  the  exceptions  were  admitted ;  and  be- 
cause the  matters  therein  mentioned  are  not  subjects  of  ecclesiastical  juris- 
diction, but  can  only  be  properly  tried  in  the  temporal  Courts,  therefore  the 
plaintiflf  prayed  a  writ  of  prohibition  might  issue,  &c.  &c. 

The  defendants  pleaded  several  pleas,  to  which  the  plaintiflT  replied ;  and 
il*ereupon  demurrer,  and  joinder  in  demurrer. 

Peacock  was  to  have  supported  the  demurrer  to  the  replication,  hut  the 
Court  called  on  Godson  to  support  the  declaration. 

Godson. — The  declaration  in  this  case  corresponds  with  that  in  Bladtii 
Y.  Blizard  (a).  The  question  to  be  tried  is  also  virtually  the  same ;  becaose 
the  real  question  raised  by  the  exceptions  is,  whether  the  rate  was  made  bj 
competent  persons  or  not  That  is  not  a  question  proper  to  be  decided 
by  the  Ecclesiastical  Court :  and  the  proceedings  have  arrived  at  a  stage 
where  this  Court  will  interfere.  This  appears  from  the  judgment  of  the 
Court  in  Byerly  v.  Windus  (Jb).  A  Court  of  common  law  is  not  bound  to 
wait  till  matters  are  actually  in  issue.  The  fact  here  disputed,  and  which  ii 
in  necessary  progress  to  trial  is,  whether  this  was  a  vestry  or  no  vestiy. 
Such  was  the  question  in  Cockhurn  v.  Hartey  (c) ;  and  there  the  Coort 
granted  a  prohibition,  although  the  question  could  have  been  only  in  progreii 
of  trial ;  because  it  does  not  appear  that  the  proceedings  had  advanced  be* 
yond  the  libel. — [Liitiedale,  J. — In  that  case  there  was  no  question  as  to  the 
state  of  proceedings.] — At  all  events,  the  same  points  are  in  process  of  trial, 
and  must  come  in  issue,  as  were  there  decided  on. 

fjord  Denman,  C.  J. — ^In  Blacket  v.  Blizard  the  Court  below  were  not  meid^ 
in  progress  of  decision,  they  had  decided,  and  had  decided  wrong.  And  tie 
judges  in  that  case  gave  no  opinion  as  to  any  thing  but  the  meaning  of  tb 
Act  of  Parliament.  But  no  ground  for  a  prohibition  exists,  simply  becaose 
the  construction  of  an  Act  of  Parliament  may  come  in  question.  Wc  cannoi  : 
assume  that  the  Court  below  are  incompetent  to  construe  it ;  and  in  the  pre- 
sent case  it  is  perfectly  consistent  with  every  thing  that  has  been  dooe^ 
that  the  Court  may  construe  it  correctly,  or  that  no  question  upon  it  ma/ 
arise  {d). 

LiTTLBDALB,  Patteson,  WiLLiAMs,  Js.,  Concurred. 

Judgment  for  the  defendants ((Q. 

(a)  9  B.  &  C.  851.  {d)  See  Reg.   v.   atsUrimh 

(b^  5  B.  &  C.  1 ,  and  p.  21—2.  19. 

(c)  2  B.  &  Ad.  797. 


■■■?■ 
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CowiE  V.  Bremnbr  (a).  Boacowt. 

Nov.  16. 

^HIS  was  a  rule  calling  on  the  plaintifT  to  shew  cause  why  money  which  A  person  who 
had  been  deposited  by  the  defendant  in  lieu  of  bail,  under  the  Stats.  TMte<n^fore 
Geo,  3,  c  46,  and  7  &  8  Geo,  4,  c.  71,  should  not  be  paid  out  of  Court  ^«  Sut.  l  &2 
the  defendant.     The  defendant  had  been  arrested,  and  had  deposited  the  came  into  ' 
oey  before  the  Ist  of  October,  1838,  when  the  Act  for  Abolishing  Arrest  on  XTiwde"^ 
riNtf  Procett,  1  &  2  Fid  c.  110,  came  into  operation.  sited  money  in 

lieu  of  bsi), 
csnnot  have 

Cieasby  shewed  cause. — It  is  contended,  that  the  defendant  is  entitled  to  th^  money  psid 
re  this  rule  made  absolute,  under  the  provisions  of  the  7th  section  of  Stat  uQ^er  the^Tth 
I  2  Fid.  c  1 10 ;  but  that  section  empowers  the  Ck>urt  to  discharge  those  >ection. 
sons  only  who  are  in  actual  custody  on  mesne  proceee  at  the  time  of  the 
inencement  of  the  Act. 

Sramwell,  contrd, — ^It  has  been  decided,  this  Term,  in  the  case  of  Bateman 
fhtnn,  in  the  Court  of  Common  Pieas,  that  the  7th  section  extends  to  the 
3  where  bail  has  been  put  in,  though  not  expressly  mentioned  in  the  Act,  and 
;  in  that  case  the  defendant  is  entitled  to  have  an  exoneretur  entered  on  the 
piece  ;  it  is  submitted,  therefore,  that,  in  the  same  way,  this  defendant  is 
tied  to  the  present  rule,  being  within  the  equity  of  the  Statute.  If  this 
\  is  not  made  absolute,  the  defendant  will  still  be  enabled  to  take  the 
ley  out  of  Court,  for  he  will  be  entitled  to  put  in  bail,  and  surrender  in 
Juurge  of  his  bail,  on  which,  under  the  old  practice,  he  will  be  entitled  to 
e  the  money  paid  out  of  Court.  He  will  then  also  be  entitled  to  his 
liarge,  being  within  the  provisions  of  the  1  &  2  Fid,  c.  110,  s.  7.  The 
irt  will  not,  therefore,  compel  him  to  adopt  that  circuitous  and  expensive 
hod  of  proceeding,  but  will  order  the  money  to  be  paid  out  of  Court  on 
.  role. 

Cur.  adv,  vuU, 

aiTLBDALB,  J.,  aft0rwards  {Nov,  17th),  gave  judgment. — I  took  time  to  ^ 

sider  this  case,  as  the  Court  of  Exchequer  had  also  taken  time  to  consider 
[T  judgment  in  a  similar  case  (h).  That  Court  has  since  decided  that  this 
\  cannot  be  granted,  and  I  think  that  they  have  done  right  in  so  deciding, 
it  would  be  extending  the  Act  too  far.  In  terms,  the  Act  extends  to 
sons  in  actual  custody  only,  and  granting  a  rule  for  entering  an  exonere- 
on  the  bail  piece,  is  taking  a  step  out  of  the  Act,  and  is  going  .quite  far 
•ugh.  In  that  case  the  defendant  is  supposed  to  be  in  the  custody  of 
bail,  but  in  this  case  he  could  only  be  considered  as  in  the  custody  of  the 
ney  deposited,  if  I  may  so  express  myself.     I  think,  therefore,  that  the 

a)  Tbii,  and  the  following  cases  in  the  cases  decided  in  the  Queeti  s  Bench 

Bail  Court,  were  decided  in  Mi-  in  Trinity  Term, 
eUmu   Term,  1838,  but  are  int^k        (6)  The  case  of  Harrison  v.  Dieken^ 

td  here  for  the  convenience  of  ^ff  son, 
ImioD,  previous  to  the  conclusion  of 

OL  I,  ^^''.^  2b 
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Court  of  Exchequer  has  done  quite  right,  and  this  rule  must  be  < 
but,  under  the  circumstances,  without  costs  (c). 

Rule  dischar] 

The  defendant  afterwards  put  in  bail,  and  surrendered  in  dischai 
up6f)  a  rule  for  paying  the  money  out  of  Court  was,  after  argun 
absolute. 


(c)  In  the  similar  case  of  Evans  t. 
Bird,  the  same  rule  moved  for  by  Hen- 


derson, and  opposed  by  Hi 
decided  in  the  same  way. 
(d)  See  the  next  case. 


Nov.  26. 


The  Court  will 
not  enter  &n 
•xoneretur 
on  the  bail 
piece,  under 
the  7th  sec- 
tion of  the 
Stat.  1  &  2 
Vict,  c  110, 
if  it  appears 
that  toe  de- 
fendant has 
absconded. 


Ashley  v.  Huqhbs. 

npHIS  was  an  application,  made  on  the  part  of  the  defendant's  I 
on  the  plaintiff  to  shew  cause  why,  on  entering  a  common  f 
an  exoneretur  should  not  be  entered  on  the  bail  piece.  The  def( 
been  arrested  prior  to  the  1st  of  October^  1838,  when  the  Stat.  1  < 
110,  came  into  operation,  and  had  put  in  special  bail.  It  appei 
affidavits  that  the  defendant  had  absconded,  and  that  the  bail  wer 
find  him.     It  did  not  appear  whether  he  had  left  the  country  or  n* 

Ctttmey  shewed  cause. — It  has  certainly  been  decided  this  T( 
Court  of  Common  PUas^  in  the  case  of  Bateman  v.  Dunn^  that  an 
may  be  entered  on  the  bail  piece  under  the  7th  section  of  the 
Vict,  c.  110,  as  a  defendant  is  to  be  considered  to  be  in  the  cus 
bail ;  but  in  another  case,  of  Jackson  v.  Cooper,  the  Court  of 
afterwards  decided  that  an  exoneretur  could  not  be  entered  a(\er 
ment  was  signed.     The  ground  of  that  decision  was,  that  althougl 
would  grant  the  rule  merely  to  prevent  a  circuitous  proceeding,  yet 
case,  the  defendant  might  not  perhaps  be  in  a  situation  in  which  I 
considered  as  being  in  the  custody  of  his  bail ;   and  the  Court  moi 
that  they  would  not  put  such  a  construction  on  the  Act  as  would  e 
fendant  to  relief  in  a  case  where  any  person  might  be  prejudiced 
construction.     That  decision  applies  to  the  present  case ;  for  here  1 
ant  cannot  be  considered  as  in  the  custody  of  his  bail,  as  it  appei 
has  absconded ;  and  unless  he  is  rendered,  the  plaintiff  will  have  \ 
against  the  bail,  and  will,  therefore,  be  prejudiced  by  this  rule  I 
absolute.     In  the  case  of  Lewis  v.  Ford  also,  which  occurred  t 
the  Court  of  Exchequer  refused  to  enter  an  exoneretur  on  the 
because  the  defendant  was  living  in  France,  and  the  Court  said  the 
be  absolutely  rendered. 

Humfrey,  contrd. — In  Lewis  v.  For^^the  rule  was  discharged, 
was  sworn  that  the  defendant  intende^-lo  remain  in  France  and  not 
which  does  not  appear  in  the  present  caaa    In  Jackson  t.  Cwtpeft 
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diMhirged  the  mie,  because  it  had  been  obtained  m>  late,  final  judgment  having 
been  signed.  In  that  cose,  al!<D,  a  ca.  »a.  had  i^^^ued.  It  is  imRialcTial  in 
the  pri.'*efit  cmb  that  the  defendant  has  absconded,  for  if  he  is  still  in  the 
coontrf,  he  must  be  considered  as  in  the  custody  of  the  bail.  It  is  impos- 
■ible  to  say  that  he  is  out  of  the  jurisdiction  of  tite  Court,  and  it  ought  to 
appear  that  he  is  so,  in  order  to  induce  the  Court  to  refuse  this  spplicBtion- 

LiTTi.ED^LE,  J.,  sent  a  note  to  the  Court  of  Exchequer,  requesting  their 
vpinion  on  the  case,  and  it  being  adverse  to  the  rule,  on  the  ground  that 
(lie  defendant  could  not  be  considered  as  in  custody,  he,  concurring  in  tluU 
opinitHi,  discharged  the  rule  (a). 

Rule  discharged,  without  costs. 

(a)  Bm  the  previoiiH  case. 


The  Queen  against  the  Sheriff  of  Middlesex,  in  the  case  of      Aw.a. 
Christ  v.  Brookes. 

U' ODGES  m^ved  for  an  attachment  against  the  sheriff  for  not  bringing  An  ttiuhmfDi 
in  the  body  of  the  defendant,  according  to  a  rule  of  the  Court.  The  uincd'igsiniit 
de&ult  in  not  bringing  in  the  body,  or  putting  in  bail,  was  before  the  Ist  of  ibeihenirfor 
Oetabtr,  1838,  nhen  the  Act  for  the  Abulition  of  Imprisonment  for  Debt  on  the  body,  not- 
Mttne  Proceaa,  I  &  2  Vict.  c.  1 10,  came  into  operation.  Ihe'si''"'!'*  2 

Vict.  clIO.  for 

LrrTLEDALB,  J. — As  this  is  a  rule  absolute  iti  the  first  instance,  ihe  motion  '^,^  ^^*  ^^ 
U  better  be  made  in  the  full  Courr,  as  it  may  be  a  question  whether  this  ioto  opcniioD. 
posuding  is  not  put  an  end  to  by  the  SUt  I  &  2  Viel.  c.  1 10. 

Bodgu  •flerwftrds  renewed  his  motion  in  the  full  Court,  and  the  rule  was 
ipuled. 

Rule  absolute. 


Ex  parte  Hodge.  a'^r  * 

J  BA  TLET,  on  the  first  day  of  MickaelTnag  Term,  asked  for  leave  that  A  penon  miy 

a  persKHi  might  be  eiamiiied  in   IliloTi/   Thrm  for  admission  as  an  fora"mi»sino 

_  Utomey,  notwithstanding  a  defect  in  his  service  under  his  articles.     He  was  "  "'h*{,'"r'^' 

Micted  on  the  8th  of  ^uyu't,  IS33,  and  served  regularly  until  Jvne,  1^6,  bMn^absenc 

■bea  be  became  ill,  with  symptoms  of  consumption,  and  was  ordered  to  go  |j|^e^r'a  mT- 

■Uoid  Tor  tbe  benefit  of  his  healttb'.  He  went  accordingly,  and  was  not  able  'ii*  ■'Im^b  • 

liretnni  nntil  tbe  month  of  /ii^,-'lS3?,  when  he  returned,  and  served  the  conoi'i^tu' 

munler  of  his  time.     It  was  awarn,  tlini  it  was  absolutely  necessary  for  ''"^"^  . 
W  fadth  that  he  slwuld  puMtAMmtsbroad,  and  that  he  did  so  with  his 
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roaster's  consent  It  was  submitted  that,  as  he  would  be  require 
an  examination  previous  to  his  admission,  it  would  be  ascerlaine 
iiad  lost  such  means  of  information  as  would  disqualify  him  for 
attorney.  The  case  of  Ex  parte  Matthews  (a),  was  also  relii 
was  a  case  previous  to  the  appointment  of  the  examiners  for  adm 
the  clerk  had  been  prevented  by  illness  from  attending  regularly 
for  about  two  years,  and  where  it  was  laid  down  that,  having  be€ 
by  the  act  of  God,  he  might  be  admitted. 

LiTTLBDALB,  J. — That  expression  must  be  taken  with  som 
This  person  has  been  absent  for  a  long  time,  but  nevertheless, 
the  application  may  be  granted. 

Ordei 

(a>  1  Barn.  &  Add.  160. 


AW.  19. 


Ex  pau'te  Johnson. 


An  Attonif  V 
mil*  monliit 
hU  Mtioltd 

(luriuii  whieh 
tim»  h0  twrrMl 
in  Ihe  Mm# 
oAc«t  ami  d*o 
M?Y««I  niii« 

tll#  <PXMr«tkMI 

•(tK#nv# 
YtMkm : — llrW, 


I^IR  /.  CAMPBELL,  A.  G.,  applied  for  leave  to  have  J 

amined  for  his  admission  as  an  attorney  of  the  Court.     Th< 

had  niaile  an  objection  to  his  service,  which  rendered  the  applic 

sary.     Jokmeom  was  articled  to  an  attorney,  Wiitff,  for  B^e  years, 

the  5ve  years,  HVa^  died.     Jokneon  continued  on  in  the  same  of 

Jitckeom^  who  was  liViiyV  partner,  and  at  the  end  of  nine  months, 

were  regularly  assigned  over  by  Wing^e  executors  to  Jacketm, 

aidue  of  the  five  years.     They  had  not  been  assigned  over  previo 

on  account  of  Jackson  having  already  two  articled  clerks,  ant 

account  of  the  executors  of  Ifiii^  having  been  abroad.     Afler 

ment*  Jokmsom  served  Jackson  to  the  end  of  the  five  years,  and  t 

beyoiul     The  examiners  objected,  that  the  time  between  the  dei 

and  the  assignment  to  Jackson^  could  not  be  reckoned,  and  that 

aUt^r  the  end  of  the  five  years  did  not  make  up  for  it,  as  that  coul 

servk^  imder  the  articles  ;  and  that,  consequently,  there  ought  tc 

fK>(iii  articles  entered  into  aAer  the  death  of  ffing,  so  as  to  make  u] 

l^eri^td  v^  fivi^  ^-ear^^  service.     The  cases  of  Ex  parte  Totmkins  {a 

pmit  Ft^4i  (^X  veff«  felmed  to  as  authorities  for  granting  the  aj 


Lrmiux%i.B.  J. — TW 
f««#^  but  1  shall  take 
sewrml  ciiKM^  in  which  the 


may  proceed  with  the  exam 
to  consult  the  other  judges,  ai 
objecUoo  has  been  raised. 

Ctrr.  at 


Sir  MW  H; /WAf«:  the  same  day  nsade  a 
IW  cWrk  ^i^as  arttcM  oo  the  ^h  o^  JpriL 
A^  sH\  lh«  4tlk  v^  J^mmam.  IS».  a^  tbe 


application,  in  a  < 
for  &xe  years  1 
netn 


fjOJBir.ScWol.  Ill;  3 
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the  29th  of  March,  1836,  during  which  time  the  clerk  continued  serving  in      BaHQmt, 
the  same  office ;  and  he  served  on  until  /u/y,  J  838.  E^varu 

Cur.  adv.  vuU,  Johmson.* 

LiTTLEDALB,  J.,  afterwards  {Nov.  2l8t),  said  that  he  had  consulted  the 
other  judges,  and  that  they  considered  there  had  been  a  sufficient  assignmenl 
of.  and  service  under  the  articles  in  both  cases  s^nd  that,  ooosequently,  the   . 
persons  were  entitled  to  be  examined  and  admitted. 

Ordered  accordingly. 


Ex  parte  Charles  Lewis.  /Voo.  12. 

TWUMFREY  (on  the  12th  o(  November),  moved  to  re-admit  an  attorney  Where  an  &i- 
without  giving  the  usual  notices.     The  attorney  was  first  admitted  in  {^JSulentl? 
the  year  1 823,  and  had  regularly  taken  out  his  certificate  from  that  time  to  took  out  his 
ibe  present     The  first  three  years  the  certificate  was  on  a  6/.  stamp,  which  J^^*  »»?*** 
is  the  proper  amount  of  stamp,  but  it  being  aflerwards  necessary  to  have  a  years  previ- 
itamp  of  12/.  (a),  he  had  given  his  clerk  1 2/.  in  each  of  the  two  following  years  wrong  amount 
to  pay  for  it,  but  the  clerk  had  taken  out  the  certificate  for  those  two  years  couSt"afiowed 
€0  a  6A  stamp  only.    Since  that  time  it  had  been  taken  out  on  the  proper  the  attorney  to 
amount  of  stamp.    The  attorney,  not  thinking  to  look  at  the  stamp,  had  never  ^tj^^t  girmg 
discovered  the  fraud  of  the  clerk  until  two  days  back,  and  having  practised  the  usuJ 
m  the  meantime,  was  unable  to  recover  his  fees.    On  making  application  to 
(he  Stamp  Office,  he  was  referred  to  the  Court.     The  case  of  In  re  Winier  (b) 
was  cited  as  a  nearly  similar  case.     It  did  not  appear  how  the  omission  was 
ultimately  discovered. 

LiTTLBDALB,  J. — Both  in  the  case  cited,  and  the  present,  it  was  partly  the 
fimlt  of  the  attorney  that  the  omission  was  not  sooner  discovered,  as  he  did 
not  look  at  the  stamp  on  the  certificate ;  in  this  case,  however,  he  may  be 
tdmitted  on  payment  of  the  penalty,  the  additional  duty,  and  a  fine  of  20«., 
and  on  obtaining  the  consent  of  the  Attorney  General,  and  on  producing  an 
affidavit  that  he  does  not  expect  any  application  against  him  to  be  made  to 
the  Court. 

Ordered  accordingly. 

{9)  By  the  SUtutc  55  G.  3,  c.  184.  (6)  8  Taunt.  129  ;  1  B.  &  Aid.  190,  n. 


In  re  Holloway  and  Monk.  Ww.3. 

pALMER  on  the  second  day  of  Term,  moved  to  amend  a  rule  for  setting  A  rule  to  aet 
aside  an  award,  by  drawing  it  up  on  reading  an  additional  affidavit,   IJJ,d»  Uie^*'** 

.^7    .  SUtute9ft 

10  W.  3,  c  15,  CMotba  amended  by  drawing  it  up  on  reading  an  additionil  affidavit,  wfaich 

ia  not  sworn  until  \m  l#4ay  of  the  Term  next  after  the  awaxd  waa  made. 

«".■■  -^  ■  -J. 

si;"*?*' 
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Baa  Omrt.  which  more  distinctly  verified  the  copy  of  the  award.  The  award  was  om 
jHrv  Hollo-  ^^^^  under  a  submission,  under  the  Stat.  9  &  10  Wili,  3,  c  15;  and  tb6 
WAT  A  Mom K.  rule  for  setting  it  aside  had  been  obtained  on  the  last  day  but  one  of  last 

TYinity  Term,  which  was  the  Term  next  after  the  award  was  made  and  pub- 
lished. The  additional  affidavit  vras  sworn  on  the  last  day  of  Trmiiy  Ttm^ 
and  it  was  a  question  whether  the  rule  oould  be  amended  on  an  affidatit 
sworn  so  late. 

LiTTLEDALE,  J. — I  am  afraid  it  cannot  be  done ;  the  Act  directs  that  a 
motion  to  set  aside  an  award,  must  be  made  before  the  last  day  of  the  Tern 
next  after  the  award  is  made  and  published  to  the  parties.  This  affidavit 
having  been  sworn  on  the  last  day,  is  therefore  too  late  (a). 

Motion  refused. 

(a)  See  the  next  case  of  In  re  Smiik  mer,  3  Dowl.  P.  C.  98 ;  and  RegutUs 
ana  Blake;    In  re  Perring  and  Key      \.  Askew,  Will.  Wol.  &  Dav.  366. 


AWai 


In  re  Smith  and  Blake. 


A  motion  to 
set  Mide  tn 
awmrd,  under 
Hie  Sut.  9  9l 
10  Will.  3,  c 
15,  made  in  the 
second  Term 
after  the  award 
is  made,  it  too 
late,  eren 
where  one 
partj.  by  re- 
taining the 
Bubmisaion, 
haa  delayed  the 
other  partj 
from  making 
it  a  rule  of 
Court. 


^HESE  parties  agreed   by   submission,  to  refer   to  arbitratioD  certab 
matters  in  difference  between  them.     Two  parts  of  the  submission  to 
arbitration  were  executed,  and  it  was  agreed  that  it  might  be  made  a  rule 
of  Court.     The  arbitrator  several  times  enlarged  the  time  for  making  the 
award,  and   indorsed   the  enlargements  on  the  back  of  that  part  of  tiie 
submission  which  was  in  the  possession  of  Blake.     The  award  was  made  anl 
published  on  the  10th  of  April  last,  and  it  was  entirely  in  favour  of  Blakt. 
The  15th  o^  April  was  the  first  day  of  Easter  Term,  and  on  the  8th  of  .Vay, 
a  demand  was  made  on  Blake  for  his  part  of  the  submission,  but  it  vas 
refused.     On  the  10th  of  3/ay,  which  was  the  last  day  of  that  Term,  t 
rule  nisi  was  obtained  on  behalf  of  Smiih,  in  order  to  compel  Blake  to  produce 
his  part  of  the  submission,  so  that  the  enlargements  of  the  time  for  nmkoig 
the  award  might  be  made  a  rule  of  Court,  for  the  purpose  of  afterwards  mofflif 
to  set  aside  the  award.     That  rule  came  on  for  argument  in  Trinity  Tens 
on  the  7th  of  June,  and  was  made  absolute,  Blake  being  ordered  to  produce 
the  submission  on  the  9th  (a).     The  submission  was  accordingly  made  t 
rule  of  Court,  but,  by  some  negligence  on  the  part  of  Smith,  it  was  not  done 
until  the  last  day  of  the  Term,  and  the  same  day  a  rule  was  obtained  oo  ih» 
part  of  Smitk,  giving  him  leave  to  move,  this  Term,  to  set  aside  the  award; 
but  t))e  motion  was  to  be  subject  to  all  the  objections  which  might  be  set  op 
in  Trinity  Term.     A  rule  nisi  was  accordingly  obtained  this  Term  for  eettiif 
aside  the  awanl,  and  the  affidavits  on  which  it  was  made  were  sworn  on  ibe 
loth  of  June,  which  was  the  last  day  but  one  of  Trinity  Term. 

J.  Athlison  shewtnl  cause. — Even  if  this  rule  is  taken  to4)e  a  rule  of  TV** 
nity  Term,  it  was  nK»ved  fur  too  late.  By  the  Stat.  9  &  10  Htll.  3,  c  1^ 
under  \>hich  this  submir^siun  %^as  made  a  rule  of  Court,  power  isgi«uft> 


V* 


•  \ 
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move  to  set  aside  the  award  before  the  last  day  of  the  Term  next  afler  the      BmI  Court 
tward  18  made  and  published  to  the  parties.     The  motion,  therefore,  ought  to     ^^  ^^  Smith 
lATe  been  made  in  Easter  Term,  and  the  Court  has  no  power  whatever  to     aad  Blake. 
extend  the  time  thus  limited  by  the  Statute.     It  is  true  that,  in  some  cases, 
where  one  party  has  detained  the  submission,  the  Court  has  been  somewhat 
isduigent  to  the  other  side,  but  it  is  necessary  that  there  should  be  due  dili- 
geooe  shewn.     In  the  present  case,  although  the  award  was  made  on  the  10th 
ci  April,  Smith  took  no  step  to  compel  the  production  of  the  part  of  the  sub- 
nifision  which  was  in  the  possession  of  Blake  until  the  10th  of  May,  which 
WIS  the  last  day  of  Easter  Term. 

R.  V.  Richards,  cantrd. — It  was  owing  to  the  refusal  of  Blake  to  produce 
his  part  of  the  submission,  to  make  it  a  rule  of  Court,  that  this  rule  could  not 
te  obtained  earlier,  and  he  is  not  now  to  be  allowed  to  take  advantage  of  his 
own  wrong.  It  was  of  no  use  for  Smith  to  make  his  part  of  the  submission 
a  rule  of  Court,  without  at  the  same  time  making  the  enlargements  of  the 
time  for  making  the  award  part  of  the  rule,  as  it  would  not  otherwise  appear 
that  the  award  was  made  under  the  submission.  In  the  case  of  Perring  and 
Keymer  (b),  Williams,  J.,  allowed  a  rule  for  setting  aside  an  award  to  be 
antedated  as  of  the  previous  Term,  in  a  case  where  a  party  wrongfully 
withheld  the  submission,  so  as  to  prevent  it  being  made  a  rule  of  Court,  and 
the  Court  will,  in  like  manner,  antedate  this  rule. 

Coleridge,  J. — That  was  an  application  ex  parte^  I  very  much  doubt 
the  power  of  the  Court  to  antedate  the  rule.  I  have  a  very  strong  objection 
against  granting  the  present  application,  as  1  have  no  idea  how  the  Courts  can 
4iipense  with  the  provisions  of  an  Act  of  Parliament,  though  they  can  dis- 
pense with  their  own  rules.  1  think  the  objection  is  conclusive,  and  therefore, 
the  rale  must  be  discharged  (c). 

Rule  discharged. 

(6)  3  Dowl.  P.  C.  98.  (c)  Sec  also  Rt^noUU  v.  Askew,  Will. 

Wol.  &  Dav.  366,  and  the  previous  case. 


HiGGINBOTTOM    V,    HiGGINBOTTOM.  A'w- 2. 

f^OWLlNG   moved  for  leave  to   enter  up  judgment  on   a   warrant   of  If  a  warrant  of 

attorney  under  ten  years  old,  against  a  man  and  his  wife,  and  two  other  giv*I»^  by  a 

persons.     The  warrant  of  attorney  had  been  given  by  the  wife  and  the  two   ^^?";i^"'" 

other  persons  before  her  marriage,  and  the  cases  of  Staples  v.  Purser  (a),   on  it  may  be 

•id  Hartford  v.  Mattingly  (h),  were  relied  on  as  authorities  for  entering  up   ^eltnat  hw 

%  judgment  against  the  husband.  husbaud  with- 

out notice. 

LiTTLEDALB,  J. — I  should  have  thought  that  the  husband  ought  to  have 

had  some  notification  of  the  matter,  but  as  it  was  done  in  tlie  cases  cited,  a 

nile  may  be  granted  in  this  case  (c). 

Rule  absolute  (d). 

(a)  2  Dowl.  P.  C.  764 ;  3  M.  &  Scott,  (c)  See  the  next  case. 

m.  (d)  See  the  rule  //.  T.,  2  W.  4,  1. 73 ; 

(&)  2  Chit.  117.  1  Dowl.  P.  C.  192. 
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BaUOmrt. 

Nw,  15, 
If  ft  wftmnt  of 

ftttornex  1* 
girtn  by  t 

woman,  afttr 
which  thf  mtr- 
noi,  and  & 
Judf  mtnt  if  by 
nitUki)  011- 
torodup 
■J|*init  h«r, 
tht  Court  will 
fnuit  ft  rule 
nut  onljr  to  set 
ftaidethit  judg* 
monti  and  to 
enttr  up  oao 
Mtinat  htr 
huftband. 


PococK  V.  Fry. 

jUOGGINS  moved  for  a  rule  to  enter  up  judgment  against  t  mm 
and  his  wife,  on  a  warrant  of  attorney  given  by  the  wife  before  mv- 
riage,  and  also  to  vacate  a  judgment,  which  had  been  already  signed  tgsiHt 
the  woman  alone.  The  judgment  had  been  signed  on  the  first  day  of  tlM 
Term,  about  one  o*clock,  it  being  unknown  that  the  woman  had  been  pro* 
viously  married  on  the  same  day.  The  case  of  Harford  v.  Maitmfy(M) 
was  referred  to. 

LiTTLEDALB,  J. — A  rule  nist  only  can  be  granted,  as  it  is  for  the  pnipoM 
of  setting  aside  a  judgment,  and  as  there  may  be  some  question  as  to  coiti) 
or  some  other  reason  why  the  rule  should  not  be  made  absolute  {6). 

Rule  niii  granted. 


(a)  2  Chit.  117. 


(b)  See  the  preTious  case. 


^w.1 


ll  ia  abooUiloly 
Moeoaaarv  (har 
nwamMl^^ 
•Mor«i#Y  afeMmM 
Vo  |%rtMw^ 
i\^  M^iMT  thai 

W  »y|«M4  «M  it 


,\Wh\ 


Jacobs  v.  Neville. 

WW^HA  TELEY  moved  for  leave  to  enter  judgment  on  a  warrant  of  itt«- 
ney,  and  submitted  that,  luider  the  circumstances  of  the  case,  he  mjghk 
U>  allowed  to  do  it  without  producing  the  warrant  of  attorney,  as  it  wil 
wr\>n^ully  detained  by  an  attorney  of  the  Court. 

l.tTTLCDALC,  J, — Judgment  is  never  allowed  to  be  signed,  without  prodack^ 
the  wamuit  of  attomev  itself,  an^i  it  cannot  be  done  in  this  case.  A  nd^ 
h\«ik>fYi^r«  mi^v  be  granted,  if  it  vs  desired.  caJlii^  on  the  attorney  to  shewcaon 
vihy  he  sKnild  not  iWiivvr  up  the  warrant  of  attorney. 

Rule  refused. 


Edwards  r.  Bckghart. 


1     ,!/>!> /^t>y  wo^(y^a  K^  a  ibje^mw*^     The 

tV*t  ^v^^  T^v,n5i?<^     iV  :  V  «vv<rJ  oiK  iie  ssated 
^**  A-^N-oAxt  :>kJi:  •>'!'  ^**  ssafvuott. 


I^vi^^^o^x  J^ --^-''  ^^*^'*  «  ucc  $;£dkafltt  :  *t  slmild  have  been  stated  wlNi 


only  questioo  was,  that  tb 

to  serve  the  sumnai^ 

the  first  of  the  three  dh 

hat  his  object  was,  audit 


*^^^*^     iW  *;•>.*  x^  *'»  W*^- 


Rule  lefiised.. 


(MICHAELMAS]  TERM,  1838.  409 


WORLEY   V.    CUNNJNOHAM.  BaaGmrl. 

Nov.  6. 

NE  moved  for  a  diitringoM  to  compel  an  appearance.     The  only  On  moving  for 
lestion  was,  that  in  the  summons  and  copy  thereof,  left  at  the  de-  ^mperS*a^ 
8  house,  the  initial  letter  only  of  the  defendant's  christian  name  was  pewance. where 
The  action  was  on  a  bill  of  exchange,  which  the  defendant  had  signed  of  d!e  de-      ^ 
mtnghamy  and  it  was  not  known  what  his  christian  name  was  (a\     fendant'tcbris- 

''  ^  ^        tian  name  are 

known,  from 

.EDALB,  J. — ^If  an  affidavit  is  produced  that  that  was  the  way  in  which  a  biU^S^*** 
idant  put  his  name  to  the  bill,  the  dittringoM  may  be  granted.  ^^'^Pv^ 

action  it 
bronght,  there  must  be  an  affidavit  that  the  bill  was  ligned  by  initiala  only. 

(a)  See  the  Stotate  3  &  4  W.  4,  c.  42,  s.  12,  and  the  next  case. 


HiLBERT  V.  WiLKINS. 


Kim  1, 


\ED  S  DOWLING  moved  for  a  rule  to  compute  principal  and  On  moving  for 
Brest  on  a  bill  of  exchange,  on  an  affidavit  in  which  the  initial  only  of  ^Jte  prindp«l 
idant  s  christian  name  was  inserted  in  the  title ;  and  the  question  was,  *^4  i°^^<  on 
it  was  necessary  to  have  an  affidavit  that  the  signature  to  the  bill  of  change,  where 
s  was  with  the  initial  only.  '„^  ™f"5l*.d.. 

fenoant's 

BDALB,  J. — I  think  that  it  is  necessary  there  should  be  such  an  are  known, 
in  the  same  way  that  I  decided  in  another  case  yesterday  (a).  Ul^Iffid  *!ft  ^* 


Rule  refused.        that  the  bill  ia 

n^edby 


(a)  The  previous  case 


an  affidavit 
that  the  bill 
n^edby 
initials  only. 


GiBBs  V.  Trey  ANION  and  another.  ^oo.a 

SEL  moved  that  a  writ  of  error,  coram  nobis,  might  be  allowed  A  writ  of  error, 
ithout  the  defendants  being  compelled  to  put  in  bail  (a).     The  only  S^SSlit^btJ*' 
was,  whether  it  was  necessary  to  come  to  the  Court  for  leave  to  i^ued  as  of 

course,  if  it 
is  required 

that  the  party  suing  it  out  should  not  be  compelled  to  put  in  bail,  but  a  rule  mn  muit  be 

obtained. 

(a)  See  the  Statutes  3  Jac.  1.  c.  8,  and  6  Geo.  4,  c.  16, 
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issue  the  writ  of  error,  or  whether  it  ought  not  to  have  been  issued  by  the 
officer  of  the  Court  as  a  matter  of  course.  The  cases  of  Birch  v.  Tn»U  (6), 
and  Levi  v.  Price  (c),  were  referred  to. 

LiTTLEDALE,  J. — ^If  bail  Were  put  in,  it  would  be  issued  as  a  matter  of 
course,  but  as  the  writ  b  wanted  without  putting  in  bail,  a  rule  nisi  oolj 
can  be  granted. 

Rule  nifi  granted. 


{b)  8  East,  412. 


(c)  Mur.  &  Hurl.  158 ;  5  Dovl.  P. 
C.  775 ;  2  Mees.  &  Wels.  533. 


Nov,  22. 


An  attaclunent 
cannot  be 
issued  for  non- 
payment of  ft 
sum  pursuant 
to  an  award,  if 
the  award  does 
not  contain  an 
rx  press  order 
to  pay  the  sum 
wlwch  is 
awarded  to  be 
due. 


In  re  Seaward  and  Howey. 

'T^HERE  being  some  matters  in  difference  between  these  parties,  tlief 
mutually  agreed  to  refer  them  to  arbitration.  By  the  submission  they 
each  agreed  to  pay  whatever  sum  the  arbitrator  might  award,  and  he  awarded 
that  there  was  a  certain  sum  due  by  Ho  wet/  to  Seaward,  but  omitted  to  make 
any  order  that  the  sum  should  be  paid.  The  submission  and  award  haviflf 
been  made  a  rule  of  Court,  a  rule  nisi  for  an  attachment  for  non-payment  rf 
the  sum  awarded  to  be  due,  was  obtained. 

Oedson  shewed  cause. — There  are  sereral  objections  to  this  award,  but 
the  principal  objection  that  arises  on  the  present  rule  is,  that  there  has  beai 
no  order  in  the  award  to  pay  the  sum  which  is  awarded  to  be  due.  Then 
is,  consequently,  no  contempt  of  the  Court  by  non-payment  of  the  suiR,  nJ 
therefore  an  attachment  cannot  be  issued.  The  remedy  which  Seaward  htk 
is  to  bring  an  action  on  the  award.  In  the  case  of  Edgell  v.  Dallim<tre(a) 
it  was  expressly  decided,  that  where  there  was  no  order  to  pay  ibe  sui 
awarded  to  be  due,  an  attachment  for  non-payment  could  not  be  issued  Tbe 
case  of  Scott  v.  Williams  (A)  confirmed  that  decision,  and  is  quite  decisive  00 
the  point,  and  this  rule  must,  therefore,  be  discharged. — Several  other  objec 
tions  were  also  made  to  the  award. 

Whitmorey  contrd, — In  the  case  of  Scott  v.  Williamt,  Lord  Abingert  C  R 
and  Parke,  B.,  both  expressed  some  doubts  as  to  the  correctness  of  tl» 
decision  in  Edgell  \.  Dallimore,  though  that  decision  certainly  was  notofff- 
ruled.  Parke,  B.,  there  says,  '*  I  am  bound  to  abide  by  Edgell  v.  DaUitMn, 
though,  were  this  res  integra,  I  might  not  have  come  to  the  same  conduM 
with  the  Court  of  Common  Pleas  /  for  an  attachment  is  granted  for  bRtkif 
the  terms  of  the  submission  in  the  rule  of  reference.^^  In  tiiat  case,  alitv  ^ 
does  not  appear  that  there  was  any  express  agreement  in  the  submisiiaB  !• 
pay  whatever  sum  might  be  awarded  to  be  due,  which  there  was  in  thisdH 
Tile  submission  having  been  made  a  rule  of  Court,  there  has  been  a  conteap 
by   non-payment  of  the   sum   awarded  to  be   due,   as    it  was  agreed  • 

(a)  3  Bing.  634;  11  Moore,  541.  (b)  5  Tyr.  50C. 
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Bsion.     This  is  similar  to  the  case  where  Uie  Court  will  issue  nn      Bail  Ckmn. 
t  for  non-payment  of  a  sum  of  money,  pursuant  to  an  undertak-    f»feS«AWAaD 
r  a   rule  of  Court.      In    Cartwright  v.  Blackworth  (c),  it  was     andHowET. 
a  direction  in  an  award  to  enter   a  verdict  for  a  certain  sum, 
*  arbitrator  had  not  power  to  make,  was  equivalent  to  a  direct 
pay  the  sum,  and   that  an  attachment  might  be  granted. — [A,  S. 
amicHM  Curia^  said,  that  that  case  had  been  overruled.] — It  is  im- 
for  in  that  case  tlie  terms  of  the  submission  do  not  appear  to  have 
the  terms  of  the  present. 

DA  LB,  J. — There  are  many  things  in  this  award  which  shew  that 
ator  was  not  acquainted  with  the  forms  that  are  necessary  to  be 
in  making  awards ;  but  without  considering  the  other  objections,  I 
ine  myself  to  the  last,  namely,  that  the  award  contains  no  order  to 
mount  awarded  to  be  due.  In  the  case  of  Edgell  v.  Dallimare,  it 
ed  that  it  was  necessary  there  should  be  such  an  order,  so  as  to 
e  party  to  an  attachment  for  non-payment  It  is  said,  that  that 
'as  doubted  in  the  case  of  Scoti  v.  WillicmUy  but  however  that  may 
ci^ion  was  not  overruled,  and  1  must,  therefore,  consider  myself  as 

it.  Besides,  I  myself  think  that  it  was  rightly  decided,  and  that 
;tion  between  the  case  where  there  is  an  express  direction  to  pay 
in  which  case  an  attachment  may  be  granted,  and  the  case  where 
3  such  express  direction,  in  which  case  only  an  action  is  maintainable 
ard,  is  a  good  distinction.  There  is  no  contempt  of  the  Court  where 
10  express  order  to  pay  the  amount  awarded.     This  rule  must 

be  discharged,  but  not  with  costs,  after  the  doubt  that  has  been 
I  the  point  by  the  Court  of  Exchequer. 

Rule  discharged. 

(c)  I  Dowl.  P.  C.  489 


Carnaby  v.  Welby  and  others.  iVo»,  i?. 

on  of  ejectment  was  brought  in  which  a  person  named  Ostler  and  The  lesson  of 
«  others  were  lessors  of  the  plaintiff,  and  it  was  defended  by  Car-  ej«:&ient  recoL 

3  contended  that  he  was  entitled  to  the  possession  of  the  property,  vered  a  vetdict, 

.     .  ^  lilt  ^    .  1   ^^^  *°«  d®- 

lu^ht  the  mterest  of  a  person  who  had  been  tenant  to  Ostler,  and   fendant  then 

absconded.     Ostler  was  the  substantial  plaintiff,  and  had  given  a  ^^in^^^'Jes- 

» to  the  other  lessors  against  the  costs.     The  lessors  of  the  plaintiff  pass  against 

a  verdict.     Afterwards,  the  stock,  &c.,  on  the  land,  was  seized  under  !|^ons  in^ 

tion,  in  an  action  brought  by  Ostler  against  his  tenant,  whereupon  ^^'*^**.^®,'^Jf 

who  claimed  also  to  have  bought  the  stock  of  the  tenant,  brought  afterwards 

of  trespass  against  the  sheriff  and  the  officers  who  made  the  execu-  °^°^  *  "*** 

\rnaby  was  nonsuited,  whereupon  he  obtained  a  rule  nisi  for  a  new  triaL    One  of 

the  lessors  of 
the  plaint!  fT  was  the  sole  person  interested,  and  was  the  real  defendant  in  the  action  of  trespais, 
utd  the  two  actions  arose  out  of  the  same  transactiun : — HtH,  that  proceedings  on  the  rule  for 
a  new  trial  could  not  be  stayed,  until  the  costs  of  the  ejectment  were  paid. 


ff 
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Bail  Cowrt,  trial  for  misdirection.  The  same  person  was  attorney  for  the  lessors  of 
plaintiff  in  the  ejectment,  and  for  the  defendants  in  the  action  of  tresf 
OtUer  being,  in  fact,  the  substantial  plainUflfin  the  former,  and  the  deieni 
in  the  latter,  though  not  joined  as  defendant.  A  rule  was  then  obtai 
calling  on  Carnaby  to  shew  cause  why  he  should  not  pay  the  costs  o( 
ejectment  to  the  attorney,  and  why,  until  payment,  the  proceedings  od 
rule  niW  for  a  new  trial  in  the  actbn  of  trespass  should  not  be  stayed. 

Humfrey  shewed  cause. — This  is  quite  a  noyel  proceeding,  for  even  a« 
ing  that  the  parties  in  these  two  actbns  are  substantially  the  same,  do 
can  be  cited  where  the  Courts  have  stayed  proceedings  in  one  action  unti 
costs  of  a  previous  cross  action  are  paid.  The  cases  of  (yComu 
Murpky  (a),  and  MUcheU  y.  Oldfield  (6),  which  are  relied  on  by  the  < 
side,  are  cases  where  the  Court  allowed  costs  in  cross  actions  to  be  sc 
against  each  other.  That  might  peHiaps  be  done  in  this  case,  but  i 
dedsioQs  do  not  apply  to  the  present  case,  which  is  an  application  to  sUj 
proceedings.  The  only  cases  where  the  Courts  have  stayed  proceed 
until  the  costs  of  a  former  action  were  paid,  are  where  a  plaintif!)  having  I 
nonsuited  in  one  action,  has  brought  a  second,  in  which  case  the  Courts  \ 
compelled  payment  of  the  costs  of  the  first  before  they  have  allowed  hiii 
proceed  with  the  second.  Sodi  a  practice  has  never  been  adopted  as  to  o 
actioD&  Besides,  in  the  present  ca^  the  parties  m  the  two  actions  cao 
be  considered  as  snbgtantiallv  the  same. 

7.  HiiJyard^  cmUrd, — ^Thb  is  an  application  to  the  equitable  jurisdict 
of  the  Court.  The  substantial  parties  in  the  two  actions  are  the  same,  i 
the  actions  both  arise  out  of  the  same  transact iun,  Carnaby  havinf  fi 
tended  to  make  a  purchase  from  the  tenant  of  OitUr,  who  has  absooods 
of  some  tenant  right  of  possession  of  the  land,  and  also  of  the  iM 
which  was  on  the  hna.  It  is.  therefore,  dearlv  a  case  in  which  tbe  Gm 
will  gi^^  assistance,  if  it  can,  to  relieve  the  party  under  the  circuiitfttM 
ur  fraud  that  have  taken  pbce.  Tlie  test  to  be  applied  is,  whether  the  co4 
in  tbe  two  actims  can  lie  set  otf  against  each  other.  It  seems  admitted  M 
they  may  W«  and  indeed  the  two  cases  referred  to  prove  that  they  roaj. 
lheci«  that  W  the  cftsie«  tlae  Comt  will  also  suy  the  proceedings  on  the 
for  a  new  irwJ  in  the  accioii  of  trespass,  so  as  to  compel  Camaby  to pijl 
iws^  of  the  <^|eciaaeflit. 


lJmJ:^%lB.  J  — Tkffve  pnnts  bmiK  on  this  case  I  think  are  TerydiJ^ 
fir$««  thai  the  CVorts  w^  stay  the  pf\x»eedings  in  a  second  action  upoii 
9«UMe  sal^'t  Maitvr  Wiw^m  the  suae  parties,  until  the  costs  of  t  ^ 
a<^CK^  m  whicii  tW  pAamof  hfcs  failed,  are  paid:   secondly,  if  colli 
Wy«i  wKunvU  by  the  ArfrmWi  in  oae  actjoau  and  a  cross  actioD  is  br 
M^vyti  the  SMHe  |«r%KS.  the  Cocrts  wfl  aDow  the  costs  in  the  ooe  !« 
1^  Wf  v>ti  t^\«tx>Bi  «ra»st  t^  costs  in  the  other ;  thirdly,  where  the 
af^  «k^  KK^^MMU^y  ;»e  smi^  cai  taie  ivoord  yvt,  if  in  &ct  the  partjei 
<\^Y<iM^  are  subissttssa^y  tie  suae,  ti^e  C<oafts  will  in  such  ciiei 


V*^  I  H.  »UA.  «*.  i*>  *  Ttrm  Re^  123. 
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eierdse  a  similar  jurisdiction.     Assuming  this,  let  us  see  what  will  follow.      Baa  Qmrt. 

y  Ostler  is  taken  to  be  the  sole  lessor  of  the  plaintiff  in  the  action  of  eject-       caknabt 

Bent,  and  the  sole  defendant  in  the  action  of  trespass.     Then  there  will  have  ^• 

been  an  action  of  ejectment,  in  which   Ostler  has  succeeded,  and  in  which 

lie  might  have  had,  but  has  not  had,  execution  for  his  costs.     And  an  action 

of  trespass  has  been  brought  against  him  for  seizing  CarncAy^s  goods.     Now 

although  these  actions  arise  out  of  the  same  transaction  relating  to  the  land, 

jet  I  cannot  see  the  diflerence,  as  to  staying  the  proceedings,  between  this 

esse  and  that  where  the  one  party  brings  an  action  on  a  bill  of  exchange,  and 

die  other  on  the  warranty  of  a  horse.     Now,  suppose  the  plaintiff  to  recover 

Id  an  action,  and  then  a  cross  action  to  be  brought,  on  the  trial  of  which 

Uie  plaintiff  having  failed,  applies  for  a  new  trial,  and  then  an  application  is 

■Mie  to  stay  the  proceedings  until  the  costs  of  the  former  action  are  paid. 

I  think  there  is  no  case  where  such  application  has  been  acceded  to,  or  that 

it  would  be  at  all  conformable  to  the  rule  which  is  acted  on  where  the  Court 

Stay  proceedings  until  costs  are  paid  to  do  so.     This  rule  must,  therefore*, 

be  discharged,  but  without  costs. 

Rule  discharged 


SwiNBURN  V.  Hewitt.  Av.sa 

^  ^HIS  was  a  rule,  calling  on  the  attorney  for  the  plaintiff  to  shew  cause  why  1.  On  a  rule. 

he  should  i:ot  pay  the  costs  of  taxation  of  his  bill  of  costs,  one-sixth  jSeyV" 

-  Hving  been  taxed  off.     The  amount  of  the  bill  of  costs   dehvered  was  shew  cause 
W.  4#.  6(/.,  and  3/.  4*.  6rf.  had  been  taxed  off,  which  was  bd.  more  than  Zot^^y\he 

-  coe-sixth,  and  the  Master  had  given  his  allocatur  for  the  balance.      The  *^^»  ? V***" 
••davits  in  opposition  to  the  rule,  alleged  that  the  allocatur  had  been  obtained  biirof  coita, 
by  fraud,  being  contrary  to  some  agreement  between  the  parties ;  and  they  J"^'*been 

-  ako  stated,  that  a  sum  of  3*.  Ad.  ought  to  have  been  added  to  the  bill  of  taxed  off,  the 

•  cosU,  but  that  the  attorney  had  been  prevented  inserting  it  when  he  deli-  entiri«"a°*'* 

iwed  his  bill.     The  case  had  been  some  time  before  tfie  Master  on  the  qu^tion  as  to 

tanf  inn  '**•  aXificatur 

*""<^  haying  been 

obtained  con- 
tranr  to  good 

Tkesiger,  on  opposing  the  rule,  contended   that  the  Court  would   not  2  The  Court 

«mpel  the  attorney  to  pay  the  costs  of  the  taxation,  as  it  appeared  on  the  will  not.  on 

j  '  llidtvits  that  the  allocatur  had  been  obtained  contrary  to  gw)d  faith,  and  Xw  U^'to 

•  only  bd.  more  than  the  sixth  had  been  taxed  off.     He  also  contended  that  ^  •^^^  ^^^^ 
;    fc  attorney  was  entitled  to  have  the  3*.  Ad.  added  to  the  bill,  which  would  wtorT^' migM 

"•duee  the  sum  taxed  off  to  less  than  one-sixth.  ^*^«  claimed 

previously. 
3.  The  client 

^  ftrfl,  contrd,  contended,  that  the  question  as  to  there  having  been  fraud  the^USfu  of^ 

•  obtaining  the  allocatur,  could  not  be  raised  on  this  rule,  but  that  it  must  JJ"''S"iD, 
*•  taken  that  the  allocatur  was  properly  obtained,  and  that  if  in  fact  it  had  W°  mor^thL 
H  the  coarse  would  have  been  to  obtain  a  rule  to  set  it  aside,  as  there  ought  bS^jJli^ed  oW 
^  be  an  opportunity  given  to  answer  the  allegation  of  fraud.    He  also  con- 
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tended,  that  the  attorney  was  not  entitled  to  have  the  Zs.  4d,  added  to 
bill. 

LiTTLEDALE,  J. — It  appears  that  one-sixth  of  the  bill,  as  delivered  m  tha  i 
first  instance,  has  been  taxed  off.  Now,  it  was  incumbeot  on  the  attorney  to 
bring  forward  before  the  Master  all  the  items  he  had  to  add  to  his  bill  as  ddt- 
yered,  and,  if  necessary,  he  might  have  obtained  more  time  on  the  taxation ;  he 
cannot,  therefore,  now  insist  on  his  right  to  add  the  item  of  3«.  4d.  to  the  bill 
It  is  quite  immaterial  whether  only  6d,  or  5/.  more  than  the  sixth  has  been 
struck  off  on  taxation.  The  allocatur  has  been  obtained  on  that  taxation,  and  t 
question  has  been  raised  whether  it  can  be  opened,  it  being  allied  that  there 
has  been  fraud  in  obtaining  it,  as  it  was  contrary  to  an  agreement  between 
the  parties.  If  this  had  been  an  application  to  set  aside  the  allocatur,  such 
a  question  might  be  raised  ;  but  as  the  allocatur  now  stands,  I  think  thit 
I  am  bound  to  act  on  it.     The  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 


Non.  23. 


If  a  sherifT 
takes  a  bail- 
bond  with  one 
security  only, 
the  Court  will 
not  set  aside 
an  attach- 
ment for  not 
bringing  in  the 
body,  if  the 
application  is 
made  bv  the 
sheriff  nimself, 
but  theT  will 
do  to,  it  the 
application  is 
made  by  the 
bail. 


The  Queen  v.  The  Sheritf  of  Middlesex,  in  a  cause  of 

Lane  v.  Griffiths. 

A  RCHBOLD  shewed  cause  against  a  rule  for  setting  aside  an  attach- 
ment against  the  sheriff  for  not  bringing  in  the  body,  for  irregularitj. 
with  costs.  The  supposed  irregularity  was  answered  by  the  aflidavits  filet 
in  opposition  to  the  rule,  and  the  only  question  was,  whether  the  attachmeot 
should  be  set  aside  on  payment  of  costs.  A  trial  had  been  lost,  and  there- 
fore>  the  attachment  was  to  stand  as  a  security.  The  sheriff  had  taken  i 
bail-bond  with  one  security  only,  and  it  was  contended,  that  where  that  vn 
the  case,  the  rule  of  practice  was,  that  if  the  sheriff  applied  to  the  Court  t9 
set  aside  an  attachment,  the  Court  would  not  do  it,  but  if  the  bail  appGei 
the  Court  would.  The  case  of  The  King  v.  TTie  Sheriff  of  London  {a),  iwi 
cited  to  prove  the  first  part  of  that  rule,  and  The  King  y.  Th$  Sheriff 
Middlesex  (&),  to  prove  the  latter  part  It  was  argued  that  the  pieseit 
rale  ought,  in  consequence,  to  be  discharged,  as  it  had  been  i^pplied  for  oo 
behalf  of  the  sheriff. 

Humfrey,  cantrd,  contended,  that  the  cases  cited  did  not  establish  tudi  t 
nile  of  practice,  and  that  the  effect  of  discharging  the  present  rule  vool' 
only  be  to  increase  the  costs  ;  for  that  the  sheriff  had  taken  an  indeiMiity 
for  what  he  had  done,  and  that  it  would  then  become  necessary  for  the  biil 
to  apply  to  the  Court  to  set  aside  the  attachment.  He  also  cited  a  later  ctf0 
of  TTie  King  v.  The  Sheriff  of  Surrey  (c),  as  throwing  some  doubt  on  the 
first  of  the  other  cases  cited. 

CoLEBiPOB,  J. — I  must  act  on  the  two  first  decisions  which  have  betf 


(a)  2  Bing.  227  ;  9  Moore,  422. 
{b)  2  Dowl.  P.  C.  140. 


(c)  1  Gale,  319;  2C.,M.&&e9& 
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nercise  a  similar  jurisdiclion.  Assuming  this,  let  us  see  what  will  follow, 
'iOtlhr  is  taken  to  bo  the  sole  lessor  or  the  plaintiff  in  the  actbn  of  eject- 
MOt,  ani  the  sole  defendant  in  the  action  of  trespass.  Then  there  will  have 
been  an  action  of  ejcctmenl,  in  which  Ontler  has  succeeded,  and  in  which 
k  might  have  had,  but  has  not  ha^,  execution  for  his  costs.  And  an  action 
rf trespass  has  been  brought  against  him  for  seizing  Carnabi/'g  goods.  Now 
although  these  actions  arise  out  of  the  same  transaction  relating  to  the  land, 
jtH  I  cannot  see  the  diflerence,  as  to  slaying  the  proceedings,  between  this 
<ue  and  that  where  the  one  party  brings  an  action  on  a  bill  of  exchange,  and 
<he  other  on  the  warranty  of  a  horse.  Nov,  suppose  the  plaintiff  to  recover 
BSD  action,  and  then  a  cross  action  to  be  brought,  on  the  trial  of  which 
llieplainlifr  having  failed,  applies  for  a  new  trial,  and  then  an  application  is 
■ade  to  stay  the  proceedings  until  the  costs  of  the  former  action  are  poid. 
I  think  there  is  no  case  where  such  application  has  been  acceded  to,  or  that 
it  would  be  at  all  conformable  to  the  rule  which  is  acted  on  where  the  Court 
flij  proceedings  until  costs  are  paid  to  do  su.  This  rule  must,  therefore, 
k  discharged,  but  without  costs. 

Rule  dischur^eil 


SwiNBuRN  V.  Hewitt.  av.*-.. 

A  a  rule,  calling  on  the  attorney  for  the  plaintitTto  shew  cause  why      1.  Ou»rii!p, 

•  should  not  pay  the  costs  of  taxation  of  his  bill  of  costs,  one-si.xth  atto^lo''" 

[  been  taxed  off.     The  amount  of  the   bill  of  costs   delivered  was  *''•■"*•• 

r.  6d.,  and  3/.  4*.  6d.  had  been  taxed  off,  which  was  5d,  more  than  '«/^j^^ 

(ih,  and  the  Master  had  given  his  allocattir  for  the  balance.      The  f?"*^.^»- 

hvits  in  opposition  to  the  rule,  alleged  that  the  alloealur  had  been  obtained  biil  iSaut, 

1,  being  contrary  lo  some  agreement  between  the  parties;  and  they  ^""jV 

ed,  that  a  sum  of  3«.  4d.  ought  lo  have  been  added  to  the  bill  of  ttiadoCtbr 

^  but  that  the  attorney  had  been  prevented  inserting  it  when  he  deli-  i'^j^","* 

1  liis  bill.      The  case  had  been   some  time  before  the  Master  cm  the  '1"*^°"*'*' 

,  nn  opposing  the  rule,  contended    that  the  Court  would  ool     (ivi^ 

Rlturnoy  tu  pay  the  costs  of  the  ta.\ation,  as  it  appeared  OH  the  ni^* 

ilS  Ihkt  ibu  affocafur  had   been  obtained  contrary  lo  good  faitl^  tad  S^^"^ 

1  than  the  sixih  had  heen  tn\r(\  off.     He  also  contended  Ikf  u^!^ 

itnUllH  to  liiiv.'  till-  3..  4,/.  added  lo  the  bill,  which  wt^fT^ 

J  off  to  les'  tliiiji  one-sixlli.  •"C*- 
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BftU  Court, 
Bradsbaw 

V. 

.  Barton. 


the  venue  is  changed  by  the  defendant  on  the  usual  affidavit,  the  attorney  inij 
have  it  brought  back  without  undertaking  to  give  material  evidence  in  Mid- 
dlesex.  It  is  stated  in  answer  to  th^s  rule,  that  the  action  is  for  business 
done  at  Lancaster,  and  that  the  witnesses  live  there,  and  no  ground  is  bid 
for  bringing  the  venue  back.    The  rule  must,  therefore,  be  discharged. 

Rule  discharged 


t 


2V09.26. 

An  attorney, 
who  on  com* 
pleting  a  pur- 
chase, nves  an 
undertjucing  to 

a  over  a 
nee  of 
the  purchase- 
money,  can- 
not be  called  on 
iummaril^  to 
perform  his 
undertaking. 


Ex  parte  Phillips. 

"UT  H,  WATSON  moyed  for  a  rule,  calling  on  an  attorney  to  perform  an 
*  undertaking  he  had  given  to  pay  some  money.  Two  parties  having 
met  together  to  complete  the  purchase  of  some  property,  the  attorney  being 
unable  to  pay  over  all  the  purchase-money  and  costs  on  the  part  of  his  client, 
gave  the  undertaking  in  question,  which  he  had  since  neglected  to  perform. 
The  only  question  was,  whether  it  was  a  case  where  the  Court  would  exer- 
cise its  summary  jurisdiction  over  its  officer. 

LiTTLBDALB,  J. — I  think  that  it  would  be  going  further  than  the  Courts 
have  as  yet  done,  were  I  to  grant  this  rule. 

Rule  refused. 


Nov.  21. 


The  Queen  v.  Spencer* 


The  rule  for  a 
certiorari  to 
remove  an  in- 
adictment  for  a 
r    misdemeanor 
Is  absolute 
in  the  first 
instance ;  but 
if  the  indict- 
ment is  for  a 
felony,  it  u  a 
rule  niti. 


fyRESSWELL  moved,  on  the  part  of  the  defendant,  for  a  certiorari,  tA 
remove  an  indictment  which  had  been  found  at  the  last  sessions  for  tlw 
north  riding  of  Yorkshire,  The  indictment  was  for  destroying  or  conceslinc 
the  will  of  Mari/  Carter,  which  was  a  misdemeanor,  but  in  the  margin  of  the 
indictment  it  was  marked  as  a  felony.  It  was  submitted,  that  this  wis  m 
oflence  which  was  not  fit  to  be  tried  at  the  sessions.  The  defendant  intended 
to  try  the  indictment,  and  not  to  move  to  have  it  quashed  for  the  unoertaiotj 
with  which  the  offence  was  stated. 


LiTTLEDALE,  J.  (after  conferring  with  Mr.  Dealtry,  of  the  Crown  Office).— 
The  only  question  is,  whether  the  rule  ought  to  be  absolute,  or  a  niJeai* 
only  In  cases  of  misdemeanor,  the  rule  for  a  certiorari  is  absolute  in  tb0 
first  instance,  but  in  cases  of  felony,  it  is  a  rule  nt#t.  Under  the  pecoltf 
circumstances  of  this  case,  the  rule  had  better  be  a  rule  nisi. 

Rule  nisi  gruted 
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The  Queen  v.  Hazard  and  others.  Bau  Court. 

Ken.  9. 

npHE  Hon.  /.  C,  Talbot  applied  for  a  rule,  to  compel  the  prosecutor  of  this  If  the  prose- 
indictment  to  pay  the.  costs  of  the  day  for  not  proceeding   to  ijpl  indictment 
pursuant  to  notice  he  had  given.     The  indictment  was  for  perjury,  and  had  ^"/[P^'r'^? 
been  found  at  the  Middlesex  sessions,  but  was  afterwards  removed  into  this  removed  into 
Court.     Notice  of  trial  was  given  by  the  prosecutor  for  the  27th  of  April  ^J^\^^^^'  -^ 
kit,  but  he  then  withdrew  the  record  on  the  ground  of  the  absence  of  a  after  giving 
Baterial  witness.     Application  had  been  made  at  the  time  to  the  Chief  Justice  a^Jotion  foi^ ' 
fcr  the  costs,  but  he  said  that,  as  it  was  the  prosecutor's  record,  an  appli-  ^«  costs  of  the 
cttioD  ought  to  be  made  for  a  rule  in  the  ordinary  way.  made  as  in  a 


civil  case. 


LrrTLBDALB,  J. — You  may  take  the  rule,  and  it  is  absolute,  in  the  first 
bstance. 

N  Rule  absolute  (a). 

(a)  See  The   King  v.   Bartrum,  8      4  C.  &  P.  229,  where  similar  appli- 
Eut,  269 ;  and   The  King  v.  fFatton,      cations  were  granted. 


Bradshaw  V.  Barton.  ^i>«'•  le. 

'T^HIS  was  an  action  for  an  attorney's  bill  of  fees,  and  the  venue  was  laid  An  attorney's 

in  London,     The  venue  was  then  changed  by  the  defendant  to  Lan'  to  UyiJg  the 

toikire,  on  the  usual  affidavit  that  the  cause  of  action  arose  there.     A  rule  ^^  "  <JJ"" 

VM  then  obtained  on  the  part  of  the  plaintiif,  to  shew  cause  why  the  venue  county  of  Mid- 

ikmld  not  be  brought  back  to  London,  on  an  affidavit  of  merits,  and  that  d^^not  extend* 

lie  plaintiff  was  an  attorney.     The  affidavit  in  opposition  to  this  rule,  stated  to  Londom,         ^  / 
tkit  the  action  was  brought  for  business  done  in  the  Court  of  Common  Pleas  *^  * 

H  Lancaster,  and  that  all  the  witnesses  lived  in  Lancashire. 

Cromptan  shewed  cause,  and  contended  that  the  rule  ought  to  be  dis- 
ckirged,  as  it  was  not  moved  on  the  usual  undertaking  to  give  material 
c^nce  in  London,  and  that  the  plaintiff's  privilege,  as  an  attorney,  was 
confined  to  laying  the  venue  in  actions  in  Middlesex  only. 

G.  Price,  contrd,  contended,  that  London  and  Middlesex  were  in  this 
''B^Kct  to  be  considered  as  the  same,  and  ho  also  referred  to  the  case  of 
^ncUm  y.  Harland  (a). 

LrrTLBDALB,  J. — This  is  a  very  plain  case.  The  venue  was  here  laid  in 
^"^^ii^ofi,  not  in  Middlesex,  and  the  attorney's  privilege  is  confined  to  the 
^Ur  county  only  (by    When  an  attorney  brings  his  action  in  Middlesex,  and 

C«)  1  Aro.  155.  (6)  See  Seaman  v.  Ling,  2  Salk.  668. 
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BaU  Qmrt. 

Nov.  15. 

If  a  warrant  of 
attorney  is 
given  by  a 
woman,  after 
which  Bhe  mar- 
nes,  and  a 
judgment  is  by 
mistake  en- 
tered up 
against  ner, 
the  Court  will 
grant  a  rule 
mn  onl^  to  set 
aside  this  ju^s- 
ment,  aodto 
enter  up  one 
against  her 
husband. 


PococK  V.  Fry. 

JUOGGINS  moved  for  a  rule  to  enter  up  judgment  against  •  dm 
and  his  wife,  on  a  warrant  of  attorney  given  by  the  wife  before  mv* 
riage^  and  also  to  vacate  a  judgment,  which  had  been  already  signed  agaiut 
the  woman  alone.  The  judgment  had  been  signed  on  the  first  day  of  tlie 
Term,  about  one  o*clock,  it  being  unknown  that  the  woman  had  been  pre 
viously  married  on  the  same  day.  The  case  of  Hartford  v.  Mattrngbf  (a) 
was  referred  to. 

LiTTLEDALE,  J. — A  rule  nin  only  can  be  granted,  as  it  is  for  the  puipose 
of  setting  aside  a  judgment,  and  as  there  may  be  some  question  as  to  ants^ 
or  some  other  reason  why  the  rule  should  not  be  made  absolute  (b). 

Rule  niti  granted. 


(a)  2  Chit.  1 17. 


(h)  See  the  pre?iout  case. 


ZVb0.8. 


Jacobs  v.  Neville. 


It  is  sbsolntely 
necessary  that 
a  warrant  of 
attorney  should 
be  proauced, 
in  order  that 
jttd^ent  may 
be  signed  on  it. 


TL^^HA  TELEY  moved  for  leave  to  enter  judgment  on  a  warrant  of  attflh 
ney,  and  submitted  that,  under  the  circumstances  of  the  case,  he  migbft 
be  allowed  to  do  it  without  producing  the  warrant  of  attorney,  as  it  wi» 
wrongfully  detained  by  an  attorney  of  the  Court. 

liiTTLEDALE,  J. — Judgment  is  never  allowed  to  be  signed,  without  produdnj 
the  warrant  of  attorney  itself,  and  it  cannot  be  done  in  this  case.  A  ruki 
however,  may  be  granted,  if  it  is  desired,  calling  on  the  attorney  to  shewcion 
why  he  should  not  deliver  up  the  warrant  of  attorney. 

Rule  refused. 


Aop.  5. 


Edwards  v.  Burguart. 


In'order  to 
obtain  a  (iw- 
tringoMta 
compel  an  a]>- 
pearance,  it  is 
necessary  that 
the  object  of 
calling  thouldj 
be  stated  on 
makins  the 
first  of  the 
three  requisite 
calls. 


F   ADDISON  moyed  for  a  distringas.     The  only  question  was,  thiltlie 

person  who  called  at  the  defendant's  house  to  serve  the  sunuiMl^ 

omitted  to  state  the  object  of  his  call,  when  he  made  the  first  of  the  three  cilli 

that  were  requisite.     On  the  second  call  he  stated  what  his  object  was,afldit 

was  contended  that  that  was  sufficient 

LiTTLEDALE,  J. — ^No,  that  is  not  sufficient ;  it  should  have  been  stated  wli« 
the  first  call  was  made. 

Rule  refined, 
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WoRLEY  V.  Cunningham.  Bogj^. 

Nov.B, 
?  moyed  for  a  dtitringas  to  compel  an  appearance.     The  only  On  moring  foi 

tion  was,  that  in  the  summons  and  copy  hereof,  left  at  the  de-  ^^^^^i^^ 

louse,  the  initial  letter  only  of  the  defendant's  christian  name  was  peannce, where 

le  action  was  on  a  bill  of  exchange,  which  the  defendant  had  signed  of^the  de-      ^ 

nahamr  and  it  was  not  known  what  his  christian  name  was  (a),     fendant'icbris- 

^         '  ^  '        tian  name  are 

Irnown,  from 

ALB,  J. — If  an  affidavit  is  produced  that  that  was  the  way  in  which  a  biU^f  ex^ 
int  put  his  name  to  the  bill,  the  distringas  may  be  granted.  ^^^^"f^'b*'" 

action  it 
brought,  there  must  bean  affidavit  that  the  bill  was  signed  by  initials  only. 

I  See  the  SUtute  3  &  4  W.  4,  c.  42,  8.  12,  and  the  next  case. 


HiLBERT  V.  WiLKINS.  jf^  7. 

D  S  DOWLING  moved  for  a  rule  to  compute  principal  and  On  moving  for 
St  on  a  bill  of  exchange,  on  an  affidavit  in  which  the  initial  only  of  pute*prindp«l 
nt  s  christian  name  was  inserted  in  the  title ;  and  the  question  was,  ^^  interest  on 
nras  necessary  to  have  an  affidavit  that  the  signature  to  the  bill  of  change,  where 
as  with  the  initial  only.  o^J  rf'thlde- 

fenaant's 
,_,.,,..  ^,  111,  «  christian  name 

ALE,  J. — I  thmk  that  it  is  necessary  there  should  be  such  an  are  known, 
the  same  way  that  I  decided  in  another  case  yesterday  (a).  M*Iffidi[lXt^* 

Rule  refused.        that  the  biU  is 


(a)  The  previous  case 


si^edby 
initials  only. 


GiBBs  V.  Trev ANION  and  another.  Aoe.a 

]L  moved  that  a  writ  of  error,  coram  nohis,  might  be  allowed  A  writ  of  error, 
out  the  defendants  being  compelled  to  put  in  bail  (a).     The  only  Sl^lJjrbc"' 
as,  whether  it  was  necessary  to  come  to  the  Court  for  leave  to  »■•**«**  »•  ®^ 

course,  if  it 
is  required 

that  the  party  suing  it  out  should  not  be  compelled  to  put  in  bail,  but  a  rule  nm  must  be 

obtained. 

(a)  See  the  Statutes  3  Jac.  1,  c.  8,  and  6  Geo.  4,  c.  16, 
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Parnabt 

V. 

The  LANOAt- 
TFR  Canal 

COMPAMT. 


Queen'iBenah,    way.    It  18  ioYolTed  in  the  position,  that  the  public  have  the  right    him 
others  but  the  Company  have  the  authority  or  opporianity  to  mamtaiD  iki 
canal.     No  diflerence  in  principle  can  exist  here,  on  the  ground  the  obstiw- 
Uon  was  caused  by  a  boat,  the  property  of  others ;  because  full  power  is  givci 
to  the  Company,  and  to  them  only,  to  meet  such  cases.   Many  authorities  de- 
termine that  public  companies  are  liable  to  an  action  for  injuries  caused  hy 
their  misconduct,  and  by  their  neglect  of  their  servants.  Leader  v.  Moxtm{j)t 
Matthew t  V.  Weit  London    Water worki  Company  (j).    Weld  r.  l%e  Gei 
Light  Company/  {k),  Jonee  v.  Bird  (/).    The  cases  which  will  be  mentioiied 
on  the  other  side  are  all  distinguishable.     In  Harrie  v.  Baker  (m),  the  tnn- 
tees  had  no  beneficial  interest ;  so  in  Bovlton  v.  Crowder  (is).    And  tbeie 
also  the  act  complained  of  was  one  they  were  authorized  to  da    So  in  Sittim 
y.  Clarke{p)\  and  it  appeared  that  the  trustees  had  exercised  their  belt 
discretion.     So  in  The  Governor,  S^c.  Cast-plate  Manufacturere  v.  ifeit* 
dith(p);  and  in  that  case  the  Act  had  given  a  particular  mud  suffidot 
remedy  (9). 


Cresswell,  Armstrong,  and  L,  Peel,  contra. — It  is  true  that  permisfive 
words  may,  in  some  cases,  be  construed  to  be  obligatory ;  but  a  constrodioB 
so  opposed  to  their  sense,  can  only  be  upheld  when  justice  or  necessity  r^ 
quires  it ;  as  where  parties  would  be  remediless  upon  any  other  constmctiaL 
That  is  not  so  here.  If  this  canal  is  a  public  highway,  any  persoo  migtit 
remove  an  obstruction,  because  then  it  would  be  a  nuisance.  The  clause  ii 
merely  a  slight  extension,  in  favour  of  the  Company,  of  powers  which  th^ 
would  possess  at  common  law.  In  Rex  v.  Llandilo  (r),  the  Court  refine! 
to  make  trustees  liable  by  implication.  No  implied  contract  was  ever  enteral 
into  by  the  Company  with  the  public,  even  to  make  this  canal.  Suppose  i 
had  not  been  made,  no  mandamus  could  have  issued  to  compel  the  CompHlf 
to  make  it,  nor  would  one  issue  now  to  compel  them  to  repair  it  In  Acr  f. 
Cumherworth  («),  where  the  trustees  neglected  to  make  the  whole  of  a  nal 
which  they  were  authorized  to  make ;  the  only  consequence  was,  that  tki 
public  were  not  bound  to  repair  the  other  part 

So  here,  the  Act  authorises  the  Company  to  make  the  canal,  but  there  ii 
nothing  to  shew  that  they  must  maintain  it.  No  instance  can  be  given  whcft 
the  non-exercise  of  a  privilege,  can  make  a  party  liable  to  an  action. 

It  is  true  the  public  cannot  be  excluded ;  the  canal  must  always  be  opi 
to  them,  to  use  it  as  they  like  and  in  the  best  way. 

In  Rex  V.  The  Severn  and  Wye  Railway  Company,  the  company  M 
committed  a  wTongful  act,  with  the  intent  wilfully  to  deprive  the  pubfie  d 
advantages  to  which  they  were  entitled.  There  the  defendants  were  adoflb 
and  that  will  be  found  to  distinguish  the  cases  that  have  been  cited  finon  tki 
present. 


(0  3  Wils.  461. 
(j)  3(^amp.  403. 
(k)  1  Stark.  180. 
(0  5  B.  &  A.  837. 
(m)  4  M.  &  S.  27. 
(n)  2  B.  &  C.  703. 
(0)  6  Taunt.  29. 
4T.  R,794. 
q)  The  question  was  also  argued. 


ffi 


whether,  under  the  plea  of  not  gailtl^  ^ 
was  open  to  the  defendants  todiMH 
the  ohligation,  Caner.  CAepwutn,i^ 
&  E.  W;  2  Har.  &  Wol.  355 ;  and  0^ 
ton  V.  Brown,  3  A.  &  R  312;  1  B»* 
Wol.  419 ;  but  the  deciiion  of  tlttOslt 
renders  thispoint  immateriai 

(r)  2  T.  R.  232 

(1)  2  Har.  &  Wol.  439 


. 


>ill 
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ibmissioii.     This  is  similar  to  the  case  where  the  Court  will  issue  nn      Bail  Omn, 
tment  for  non-payment  of  a  sum  of  money,  pursuant  to  an  undertak-    /areSsAWAHD 
inder   a   rule  of  Court.     In    Cartwright  v.  Blackworih  (c),  it  was     andHowET. 
:hat  a  direction  in  an  award  to  enter   a  verdict  for  a  certain  sum, 
the  arbitrator  had  not  power  to  make,  was  equivalent  to  a  direct 
to  pay  the  sum,  and  that  an  attachment  might  be  granted. — [A,S, 
ingy  amicuM  Curia^  said,  that  that  case  had  been  overruled.] — It  is  im- 
iaL  for  in  that  case  tMe  terms  of  the  submission  do  not  appear  to  have 
like  the  terms  of  the  present. 

rTLEDALB»  J. — There  are  many  things  in  this  award  which  shew  that 
rbitrator  was  not  acquainted  with  the  forms  that  are  necessary  to  be 
ved  in  making  awards ;  but  without  considering  the  other  objections,  I 
confine  myself  to  the  last,  namely,  that  the  award  contains  no  order  to 
he  amount  awarded  to  be  due.  In  the  case  of  Edgell  v.  Dallimore,  it 
lecided  that  it  was  necessary  there  should  be  such  an  order,  so  as  to 
e  the  party  to  an  attachment  for  non-payment  It  is  said,  that  that 
ion  was  doubted  in  the  case  of  Scott  v.  WilUamg^  but  however  that  may 
le  decision  was  not  overruled,  and  I  must,  therefore,  consider  myself  as 
d  by  it.  Besides,  I  myself  think  that  it  was  rightly  decided,  and  that 
istinction  between  the  case  where  there  is  an  express  direction  to  pay 
iim,  in  which  case  an  attachment  may  be  granted,  and  the  case  where 

18  no  such  express  direction,  in  which  case  only  an  action  is  maintainable 
e  award,  is  a  good  distinction.     There  is  no  contempt  of  the  Court  where 

is  no  express  order  to  pay  the  amount  awarded.  This  rule  must 
fore,  be  discharged,  but  not  with  costs,  after  the  doubt  that  has  be^ 
m  on  the  point  by  the  Court  of  Exchequer. 

Rule  discharged. 

(c)  1  Dowl.  P.  C.  489 


Carnaby  v.  Welby  and  others.  iv<».i7. 

4  action  of  ejectment  was  brought  in  which  a  person  named  Ostler  and  The  leMon  of 

three  others  were  lessors  of  the  plaintiff,  and  it  was  defended  by  Car^  ejwtment  reco- 

f,  who  contended  that  he  was  entitled  to  the  possession  of  the  property,   ^^^^J^  Terdict, 

tng  bought  the  interest  of  a  person  who  had  been  tenant  to  Ostler,  and   fendant  then 

>  liad  absconded.     Ostler  was  the  substantial  plaintiff,  and  had  given  a  ^i^n  ©f^eg. 

raatee  to  the  other  lessors  against  the  costs.     The  lessors  of  the  plaintiff  pass  agaiiMt 

msnd  a  verdict.     Afterwards,  the  stock,  &c.,  on  the  land,  was  seized  under  JJ^oq,  in' 

Bxecntioo,  in  an  action  brought  by  Ostler  against  his  tenant,  whereupon   which  he  w«» 

nMi63r,  who  claimed  also  to  have  bought  the  stock  of  the  tenant,  brought   afterwards 

•ction  of  trespass  against  the  sheriff  and  the  officers  who  made  the  execu-  *^^fo|f^  J"*^* 

i-    Carnaby  was  nonsuited,  whereupon  he  obtained  a  rule  nisi  for  a  new  triaL    One  of 

the  lessors  of 
the  plaintiff  was  the  sole  person  interested,  and  was  the  real  defendant  in  the  action  of  trespass, 
and  the  two  actions  arose  out  of  the  same  transaction : — Heid,  that  proceedings  on  the  rule  for 
a  new  trial  could  not  be  stayed,  until  the  costs  of  the  ejectment  were  paid. 
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Bail  Court,  trial  for  misdirection.  The  same  person  was  attorney  for  the  lessors  of 
plaintiff  in  the  ejectment,  and  for  the  defendants  in  the  action  of  tres| 
Ostler  being,  in  fact,  the  substantial  plaintiff  in  the  former,  and  the  defeo 
in  the  latter,  though  not  joined  as  defendant.  A  rule  was  then  obtai 
calling  on  Camaby  to  shew  cause  why  he  should  not  pay  the  costs  of 
ejectment  to  the  attorney,  and  why,  until  payment,  the  proceedings  oo 
rule  niti  for  a  new  trial  in  the  action  of  trespass  should  not  be  stayed. 

Humfrey  shewed  cause. — This  is  quite  a  novel  proceeding,  for  even  an 
ing  that  the  parties  in  these  two  actions  are  substantially  the  same,  oo 
can  be  cited  where  the  Coiuts  have  stayed  proceedings  in  one  action  until 
costs  of  a  previous  cross  action  are  paid.  The  cases  of  O'Cowm 
Murphy  {a)y  and  Mitchell  v.  Oldfield  (&),  which  are  relied  on  by  the  c 
side,  are  cases  where  the  Court  allowed  costs  in  cross  actions  to  be  k 
against  each  other.  That  might  perhaps  be  done  in  this  case,  but  t 
decisions  do  not  apply  to  the  present  case,  which  is  an  application  to  staj 
proceedings.  The  only  cases  where  the  Courts  have  stayed  proceed 
until  the  costs  of  a  former  action  were  paid,  are  where  a  plaintiff,  having  1 
nonsuited  in  one  action,  has  brought  a  second,  in  which  case  the  Courts  1 
compelled  payment  of  the  costs  of  the  first  before  they  have  allowed  hii 
proceed  with  the  second.  Such  a  practice  has  never  been  adopted  as  to  c 
actions.  Besides,  in  the  present  ca<e,  the  parties  in  the  two  actions  cai 
be  considered  as  substantially  the  same. 

/.  Hildyard,  cantrd.^—This  is  an  application  to  the  equitable  jorisdid 
of  the  Court.  The  substantial  parties  in  the  two  actions  are  the  same^  i 
the  actions  both  arise  out  of  the  same  transaction,  Camaby  having  p 
tended  to  make  a  purchase  from  the  tenant  of  Ostler^  who  has  abscoodi 
of  some  tenant  right  of  possession  of  the  land,  and  also  of  the  sto 
which  was  on  the  farm.  It  is,  therefore,  clearly  a  case  in  which  the  Cm 
will  give  assistance,  if  it  can,  to  relieve  the  party  under  the  circumsliM 
of  fraud  that  have  taken  place.  The  test  to  be  applied  is,  whether  the  oo4 
in  the  two  actions  can  be  set  off  against  each  other.  It  seems  admitted  fk 
they  may  be,  and  indeed  the  two  cases  referred  to  prove  that  they  roaj.  X 
then,  that  be  the  case,  the  Court  will  also  stay  the  proceedings  on  tiie  nk 
for  a  new  trial  in  the  action  of  trespass,  so  as  to  compel  Carnaby  topaytw 
costs  of  the  ejectment. 

LiTTLBDALB,  J. — Three  points  bearing  on  this  case  I  think  are  verjd«f*j 
first,  that  the  Courts  will  stay  the  proceedings  in  a  second  action  upoaW 
same  subject  matter  between  the  same  parties,  until  the  costs  of  a  k0^ 
action,  in  which  the  plaintiff  has  failed,  are  paid ;  secondly,  if  costt  bj 
been  incurred  by  the  defendant  in  one  action,  and  a  cross  action  is  brflVj 
between  the  same  parties,  the  Courts  will  alk)w  the  costs  in  the  one  to  » 
set  off  on  taxation  against  the  costs  in  the  other ;  thirdly,  where  ibeptf^ 
are  not  nivminally  the  same  on  the  record,  yet,  if  in  fact  the  p*'**"*' 
concerned  are  substantially  the  same,  the  Courts  will  in  such  cisei  m 

(•)  i  H.  Black,  W.  {b)  4  Term  Rep.  123. 
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similar  jurisdiction.  Assuming  this,  let  us  see  what  will  follow,  BaaComi. 
taken  to  be  the  sole  lessor  of  the  plaintiff  in  the  action  of  eject-  Caknabt 
le  sole  defendant  in  the  action  of  trespass.     Then  there  will  have  *'• 

ion  of  ejectment,  in  which  Ostler  has  succeeded,  and  in  which 
ve  bad,  but  has  not  had,  execution  for  his  costs.  And  an  action 
ias  been  brought  against  him  for  seizing  Carnabifu  goods.  Now 
3se  actions  arise  out  of  the  same  transaction  relating  to  the  land, 

see  the  difference,  as  to  staying  the  proceedings,  between  this 
it  where  the  one  party  brings  an  action  on  a  bill  of  exchange,  and 
1  the  warranty  of  a  horse.  Now,  suppose  the  plaintiff  to  recover 
I,  and  then  a  cross  action  to  be  brought,  on  the  trial  of  which 

having  failed,  applies  for  a  new  trial,  and  then  an  application  is 
y  the  proceedings  until  the  costs  of  the  former  action  are  paid, 
e  is  no  case  where  such  application  has  been  acceded  to,  or  that 
at  all  conformable  to  the  rule  which  is  acted  on  where  the  Court 
lings  until  costs  are  paid  to  do  so.  This  rule  must,  therefore, 
x),  but  without  costs. 

Rule  discharged 


SwiNBURN  r.  Hewitt.  Av.sa 

\  a  rule,  calling  on  the  attorney  for  the  plaintiff  to  shew  cause  why      1.  On  a  rule, 
)uld  rot  pay  the  costs  of  taxation  of  his  bill  of  costs,  one-sixth  JuonwyV" 
1  taxed  off.     The  amount  of  the  bill  of  costs   delivered  was  shew  cause 
,  and  3/.  As.  6d.  had  been  taxed  off,  which  was  5d  more  than  not  pay  the 
md  the  Master  had  given  his  allocatur  for  the  balance.      The  «p«t»  of  taxi- 
opposition  to  the  rule,  alleged  that  the  allocatur  had  been  obtained  bill  of  coiu, 
»ing  contrary  to  some  agreement  between  the  parties ;  and  they  Javing  been 
that  a  sum  of  3«.  4d,  ought  to  have  been  added  to  the  bill  of  taxed  off,  the 
that  the  attorney  had  been  prevented  inserting  it  when  he  deli-  enter  into  a"^ 
►ill.     The  case  had  been  some  time  before  the  Master  on  the  n""t>pn  as  to 

the  aUfieatur 
hairing  been 
obtained  con- 
trarY  to  good 

,  on  opposing  the  rule,  contended   that  the  Court  would  not  ^  2  xheCourt 

attorney  to  pay  the  costs  of  the  taxation,  as  it  appeared  on  the  will  not,  on 

lat  the  aUocatur  had  been  obtained  contrary  to  good  faith,  and  luow'items'to 

more  than  the  sixth  had  been  taxed  off.     He  also  contended  that  ^  »^^*^  ^^^^ 

y  was  entitled  to  have  the  3«.  4d.  added  to  the  bill,  which  would  atto'mey  might 

sum  taxed  off  to  less  than  one-sixth.  have  claimed 

previously. 
3.  The  client 

ntrd,  contended,  that  the  question  as  to  there  having  been  fraud  the  cosu  of 

;  the  allocatur,  could  not  be  raised  on  this  rule,  but  that  it  must  !t**'^J"*  1 

at  the  allocatur  was  properly  obtained,  and  that  if  in  fact  it  had  ^<2.  more  thaa 

irse  would  have  been  to  obtain  a  rule  to  set  it  aside,  as  there  ought  bS^lS^d^fff 
portunity  given  to  answer  the  allegation  of  fraud.     He  also  con- 
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BmlComrL 


tended,  that  the  attorney  was  not  entitled  to  have  the  3«.  4d,  adc 
bill. 

LiTTLBDALE,  J. — It  appears  that  one-sixth  of  the  bill,  as  delivei 
first  instance,  has  been  taxed  off.  Now,  it  was  ineurobeot  on  the  a 
bring  forward  before  the  Master  all  the  items  he  had  to  add  to  his  b 
Tttred,  and,  if  necessary,  he  might  have  obtained  more  time  on  the  ta] 
cannot,  therefore,  now  insist  on  his  right  to  add  the  item  of  3i.  4d.  t 
It  is  quite  immaterial  whether  only  5d,  or  51.  more  than  the  sixth 
struck  off  on  taxation.  The  aUocatvr  has  been  obtained  on  that  taxa 
question  has  been  raised  whether  it  can  be  opened,  it  being  alleged 
has  been  fraud  in  obtaining  it,  as  it  was  contrary  to  an  agreement 
the  parties.  If  this  had  been  an  application  to  set  aside  the  alloci 
a  question  might  be  raised ;  but  as  the  allocatur  now  stands,  I 
I  am  bound  to  act  on  it.     The  rule  must,  therefore,  be  made  absoh 

Rule  a 


Aon.  23.      The  Queen  r.  The  Sheritf  of  Middlesex,  in  a  c 

Lane  v.  Griffiths. 


If  a  sheriff 
takes  a  bail- 
bond  with  one 
•ecurity  onW, 
the  Court  will 
not  set  aside 
an  attach- 
ment for  not 
bringing  in  the 
body,  if  the 
application  is 
made  br  the 
sheriff  nimself, 
but  theT  will 
do  so,  ii'the 
application  is 
made  by  the 
bail 


A  RCHBOLD  shewed  cause  against  a  rule  for  setting  aside  \ 
ment  against  the  sheriff  for  not  bringing  in  the  body,  for  ir 
with  costs.  The  supposed  irregularity  was  answered  by  the  affid 
in  opposition  to  the  nile,  and  the  only  question  was,  whether  the  a 
should  be  set  aside  on  payment  of  costs.  A  trial  had  been  lost,  i 
fore,  the  attachment  was  to  stand  as  a  security.  The  sheritf  ha 
bail-bond  with  one  security  only,  and  it  was  contended,  that  when 
the  case,  the  rule  of  practice  was,  that  if  the  sheriflT  applied  to  the 
set  aside  an  attachment,  the  Court  would  not  do  it,  but  if  the  bai 
the  Court  would.  The  case  o^The  King  v.  TTie  Sheriff  of  Landcn 
cited  to  prove  the  first  part  of  that  rule,  and  The  King  t.  The  • 
Middleeex  (&),  to  prove  the  latter  part  It  was  argued  that  th 
rale  ought,  in  consequence,  to  be  discharged,  as  it  had  been  appli 
behalf  of  the  sheriff. 

Humfrey,  etmird^  contended,  that  the  cases  cited  did  not  establi 
nile  of  practice,  and  that  the  effect  of  discharging  the  present  r 
only  be  to  increase  the  costs  ;  for  that  the  sheriff  had  taken  an  i 
for  what  he  had  done,  and  that  it  would  then  become  necessary  fb 
to  apply  to  the  Court  to  set  aside  the  attachment.  He  aim  cited  a 
of  The  King  v.  The  Sheriff  of  Surrey  (r),  as  throwing  some  dou 
first  of  the  other  cases  cited. 

Coleridge,  J. — I  must  act  on  the  two  first  decisions  which  b 


(a)  2  Bing.  22?  ;  9  Moore,  422. 
\b)  2  Dowl.  P.  C.  140. 


(c)  1  Gale,  319;  2C.,M.< 


t 


[MICHAELMAS]  TERM,  lt^J8. 


and  it  seems  to  nic  that  there  is  a  good  ground  for  distinction  between 
$e  where  the  application  is  made  on  behalf  of  the  Sheriff,  and  the  case 
it  is  made  on  behalf  of  the  bail.  The  last  case  cited  does  not  interfere 
fie  previous  one  of  The  King  v.  The  Sheriff  of  London  ;  on  I  he  con- 
it  expressly  distinguishes  that  case. 

Rule  discharged. 
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Bail  Court. 

The  Queen 

r. 
The  Sheriff  of 
M1DDLK8SX. 


Haddock  v.  Elizabeth  Williams  and  another. 


Ncv.  22. 


S  was  a  rule  to  shew  cause  why  the  defendant,  WilliamSy  should  not 
be  discharged  out  of  the  custody  of  the  sheriflf  of  the  city  of  Chewier, 
lie  was  obtained  on  the  14th  of  November ^  on  an  affidavit  sworn  before 
lA,  an  attorney  in  the  county.  An  affidavit  in  opposition,  sworn  on 
Ith  of  November,  stated,  that  before  the  application  was  made,  Wil" 
said  she  was  going  to  employ  Cunnah,  and  also  that  the  deponent 
n  that  day  seen  Williams,  and  had  inquired  who  was  her  attorney, 
hat  she  had  answered  that  Cunnah  was  her  attorney,  and  that  she 
3  other.  It  was  also  sworn,  that  Cunnah  had  said,  that  he  was  about 
ke  this  application  to  the  Court.  It  was  not,  however,  sworn  positively 
Cunnah  was  Williams*8  attorney,  nor  that  it  was  believed  that  what  she 
I  was  true. 

ms  shewed  cause  against  the  rule,  and  contended,  that  the  affidavit  on 
the  rule  was  granted,  was  sworn  before  Williams* s  attorney,  contrary 
!  rule  of  H,  T,  2  W,  4,  I.  6.  (a). 

^wards,  contrd,  contended  that  the  cases  of  Beaumont  v.  Dean  (b),  and 
[  y.  Davis  (c),  shewed  that,  in  order  to  support  such  an  objection,  it 
t  to  be  sworn  positively  that  Cunnah  was  the  attorney  for  Williams  at 
ms  the  affidavit  on  which  the  rule  was  granted  was  sworn,  and  that  it 
|aite  consistent  with  the  affidavit  filed  in  opposition,  that  Williams  had 
smployed  Cunnah  after  the  former  affidavit  was  sworn  before  him. 

TTLEDALB,  J. — In  this  case,  the  information  respecting  the  attorney  seems 
tve  come  from  Williams  herself,  and  therefore,  it  is  not  a  case  within  the 
sple  of  the  two  cases  cited.  I  think,  that  it  sufficiently  appears  that 
luiA  was  the  attorney  for  Williams,  and  therefore,  as  there  is  no  proper 
ivit  on  which  the  rule  was  granted,  it  must  be  discharged. 

Rule  discharged. 


An  objection  lu 
an  affidaTit, 
that  it  was 
sworn  before 
the  attorney 
in  the  cause,  is 
made  suffici- 
ently to  appear 
by  the  general 
declarations  of 
the  party  him- 
self, though  it 
is  not  positively 
stated  he  w&o 
the  attorney  at 
the  time  the 
affidavit  was 
sworn. 


)  1  Dowl.  P.  C.  184. 
0  4  Dowl.  P.  C.  354. 


(c)  Will.  Wol.  &  Dav.  189;  5  Duwl. 
P.  C.  568. 
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luean's  Bendi,  depcd  the  amount  of  the  judgment^  without  the  costs  of  the  writ,  i&d  1  thUk 
the  plaintiff  had  a  right  to  refuse  to  receive  it.  The  tender  was  therefore  in- 
sufBcient ;  and  the  plaintiff  was  at  liberty  to  issue  an  el$^. 

LiTTLBDALB,  J.,  concurred. 

Patteson,  J.— The  point  turns  on  the  43  Geo,  3,  c.  46,  and  that  enlitki 
the  plaintiff  to  recover  the  costs  of  the  fieri  faeioi.  Therefore  it  was  t  W 
tender. 

Coleridge,  J.,  concurred. 

Rule  diKharged 


jiay9.  The  Queen  v.  The  Mayor  of  Eitesham. 

The  minutes  of  A  RULE  nisi  had  been  obtained  for  a  mandamm,  caUing  upon  the  iii>).«r 
of  a^mwtiSg  §f  *"'^  town-clerk  of  Evesham  to  entei  and  sign  the  minutes  of  certain  po- 

the  town  coun-  ceedings,  which  took  place  at  a  meeting  of  the  town  council  of  Evesham,  It 
directed  to^be  appeared  that  the  mayor  was  the  chairman  of  the  meeting,  and  that  a  roQgk 
^eredina  ^.Qpy  of  the  proceedings  was  drawn  up,  but  at  the  next  meeting  of  ll» 
5  A  6  w.  4,  '  council,  the  mayor  declined  to  enter  the  minutes  in  the  book,  in  consequeooe 
be  enter^and  ^^  receiving  a  protest  from  certain  members  of  the  council,  who  insisted  thai 
ngned  at  the      the  meeting,  at  which  they  were  adopted,  had  been  illegally  convened. 

time  of  the 
meeting. 

Sir  W.  W.  FoUett  and  Cooper  shewed  cause. — By  5  &  6  FT.  4,  c.  76,  s.  % 
it  is  enacted,  that  at  meetings  of  the  council  of  a  borough  ''  minutes  of  tk 
proceedings  of  all  such  meetings  shall  be  drawn  up,  and  fairly  entered  ill* 
a  book,  to  be  kept  for  that  purpose,  and  shall  be  signed  by  the  mayor,  aldtf* 
man,  or  councillor  presiding  at  such  meeting."  It  does  not  appear  by  who* 
the  minutes  are  to  be  entered ;  but  it  is  clearly  the  intentkNi  of  the  lQgiih> 
ture  that  the  minutes  shall  be  entered  and  signed  at  the  meeting  at  which  tk 
proceedings  take  place.  It  would,  therefore,  be  of  no  avail  to  compel  theN 
parties  to  do  an  act  which  would  be  irregular,  and  altogether  nugatory.  Vu 
oufi^ht  this  application  to  be  directed  against  the  mayor,  for  he  has  ooflui* 
control  over  the  minutes  than  any  other  person ;  and  if  it  is  held  that  it  i 
the  town-clerk's  duty  to  enter  the  minutes,  it  does  not  appear  by  the  afidtn  < 
that  he  has  ever  refused  to  enter  them,  or  that  any  application  was  nadel*  .' 
him  upon  that  subject. 


i 


Tal/ourd,  Serjt.,  contrd, — The  practice  which  has  always  prevafled  hisbMl*  n 
at  the  time  of  meeting  to  draw  up  rough  minutes,  which  are  afterwards  d*  j 
tered  in  a  book,  kept  for  that  purpose.  And  the  words  of  the  kgislattft 
seem  to  contemplate  the  continuance  of  such  a  practice.  They  require  tint 
the  minutes  shall  be  drawp  up,  and  fairly  entered  into  a  book,  thereby  nit 
eating  two  several  acts.  They  are  not  required  to  be  signed  at  the  same  Ite ; 
the  only  provision  as  to  the  signature  is,  that  the  same  fior/y  shall  sign  vh» 
has  presided  at  the  meeting. 


J 
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I  Dbnman,  C.  J. — The  parties  making  this  application  are  themselves    QueeiCt  B %ch, 

I  think  that  the  import  of  the  words  of  the  Act  is,  that  the  minutes 
be  taken  at  the  time  when  the  meeting  is  held. 


XBDALB,  J.y  concurred. 

rssoN,  J. — ^Under  the  words  of  the  Act,  I  think  that,  in  strictness,  the 
s  ought  to  be  drawn  up  at  the  time  of  the  meeting,  and  signed  at  the 
the  meeting.  Were  they  drawn  up  at  the  time,  and  not  signed  till 
xds,  possibly  such  minutes  might  not  l>e  void.  Still  I  do  not  think 
i  can  interfere  by  numdamus  to  direct  a  thing  to  be  done  in  a  manner 
vould  be  irregular. 

:ridgb,  J. — I  am  of  the  same  opinion  ;  although  some  circumstances 
I  this  case  which  make  me  desire  to  have  been  able  to  decide  other- 
I  think  that  the  Statute  intended  to  provide  for  the  entry  and  signa- 
the  minutes  at  the  time  of  the  meeting.  And  there  is  reason  for  this 
m,  because  otherwise,  there  can  be  no  certainty  that  the  minutes  con- 
accurate  statement  of  the  proceedings. 

Rule  discharged. 


The  Queen 

r. 
The  Mayor  of 

EVESHAAI. 


Doe,  dem.  Wright  and  another  v.  Smith. 

TMENT.  At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Sittings  in 
'tddie$ex,  after  Hilary  Term,  the  lessors  of  the  plaintiff  claimed  title^ 
sees  under  the  will  of  Elizabeth  Taylor,  The  defendant  was  lessee 
Uizabeth  Taylor,  and  the  lessors  of  the  plaintiff  contended,  that  they 
titled  to  recover  the  premises  for  a  forfeiture,  on  a  breach  of  covenant 
leiendant. 

ous  to  the  trial,  the  lessor  of  the  plaintiff  served  the  following  notice  {a) 
e  defendant's  attorney;  and  upon  summons,  a  judge  ordered  the  de- 
to  make  the  admission  mentioned  in  the  notice : — 

ce  notice,  That  the  plaintiff  in  this  cause  proposes  to  adduce  in  evi- 
le  several  documents  hereinunder  specified ;  and  that  the  same  may  be 
id  by  the  defendant,  at  our  office,  on,  &c. ;  and  that  the  defendant  will 
ired  to  admit  that  such  of  the  said  documents  as  are  herein  specified 
iginals,  were  respectively  written,  signed,  or  executed,  as  they  pur- 
pectively  to  have  been ;  that  i>uch  as  are  specified  as  copies,  are  true 
saving  all  just  exceptions  to  their  admissibility  as  evidence  in  this 

(signed)         S.  &  R,,  plaintiff's  agents." 


May%t 


Where  a  notice 
was  g^yen  to  a 
defendant 
under,  Beff. 
Hi7.T.,4W.4, 
requiring  him 
to  admit  certain 
documents, 
amongst  which 
was  a  deed, 
described  as 
"  a  counterpart 
of  a  lease:*' 
Held^  that  after 
the  admission 
was  made,  the 
defendant 
could  not  ob- 
ject at  the  trial 
that  the  deed 
was  not  a  coun- 
terpart, but  an 
oriffinal  lease, 
anu  was  there- 
fore improperly 
stamped. 


(o)  Sec  Rule  Hil  T.,  2  W.  4,  20. 
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Queen't  Bench* 

pOE,  dem. 
Wright 

V. 
SHITB. 


1 

Description  of  the  Documeot. 

DATE. 

Original  or  Duplicate, 
served,  sent,  or  delivered ;  vhcs, 
how,  and  by  whom. 

Counterpart  of  lease,  from 
Elizabeth  Taylor,  of,  &c., 
spinster,  to  the  defendant. 

26  Dec.  1829. 

In  support  of  the  plaintiffs  case,  at  the  trial,  a  document  was  produced 
which  was  indorsed  on  the  back  as  a  counterpart  of  lease,  but  it  was  execated 
by  Elizabeth  Taylor  and  the  defendant ;  and  no  evidence  was  given  of  the 
existence  of  any  other  copy  of  the  instrument.  It  was  stamped  as  a  counte^ 
part  of  a  lease  1/.  10«.(6),  whereupon  the  defendant's  counsel  objected  tint 
the  stamp  was  insufficient,  inasmuch  as  ii  required  to  be  stamped  u  a 
lease  (2/.).  The  learned  judge  overruled  the  objection,  and  a  verdict  mi 
found  for  the  lessor  of  the  plaintiff. 

Sir  W.  Wi  Follett,  in  pursuance  of  leave  reserved  at  the  trial,  obtained  i 
rule  nisi,  to  enter  a  nonsuit,  upon  the  objection  as  to  the  insufficiency  of  ths 
stamp. 

Erie  and  Manning  shewed  cause. — First,  inasmuch  as  the  document  one 
out  of  the  possession  of  the  assignee  of  the  lessor,  during  the  existence  of  the 
term,  it  must  be  taken  to  be  a  counterpart  or  duplicate  of  the  lease,  whidi 
always  remains  in  the  possession  of  the  lessee.  There  was  no  evidence  to 
shew  that  this  was  an  original  lease;  and  the  burthen  of  proof  lay  upon  the 
defendant.  But,  secondly,  the  defendant  is  estopped,  by  the  admission,  froa 
taking  this  objection.  If  he  had  any  objection  to  the  document,  on  the 
ground  that  it  was  not  a  counterpart  of  a  lease,  according  to  the  description 
attached  to  it  in  the  notice,  he  ought  to  have  made  it  before  the  order  vn 
made.  As  he  has  not  done  so,  the  plaintiffs  are  taken  by  surprise.  The 
defendant  had  ample  opportunity  to  inspect  the  deed,  because  it  wis  de* 
posited  at  the  office  of  the  plaintiffs^  attorney,  for  inspection. 

i 

Sir  W,  W,  Follett  and  Richards,  contrd, — The  indorsement  on  the  biA 
of  a  deed  does  not  alter  its  character;  and  the  Court  will  not  look  at  it 
for  any  purpose.  Now,  as  there  was  no  proof  that  there  was  any  other  pirt» 
it  must  be  treated  as  being  the  original  lease  between  the  parties,  and  the 
sfamp  was  insufficient.  Nor  is  the  defendant  bound  by  the  admission  whic^ 
was  maae  before  the  trial.  It  would  be  opening  a  door  to  all  kinds  of  frande,  i» 
parties  are  held  to  be  estopped  from  taking  such  an  objection  as  the  prcsco^ 
Suppose  a  notice  is  served  to  require  a  party  to  admit  the  probate  of  a  f™ 
in  evidence ;  does  it  follow,  because  he  had  an  opportunity  of  seeing  the  doco* 
ment,  that  the  other  side  could  afterwards  give  in  evidence  as  a  probate,  e 
inere  copy  of  a  will  on  paper, 


(b)  55  Geo.  3,    c.  184,    sch.  title      counterpart  or  duplicate  of  aoj  <^ 
f*  Ijcaee,*'    requires  this  duty  on  '*  the     lease  whatsoever.^ 
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LiTTLSDALBy  J.^— It  seems  to  me  that  this  rule  mutt  be  discharged.     If  the    Qu«ai*«  Bench. 
(tamp  Act  had  beeo  out  of  the  question,  it  was  sufficient  to  put  in  evidence      d^^  ^^^^ 
i  lease  which  was  executed  by  the  defendant,  and  that  has  been  done.     The        Wright 
)bjection  is  as  to  the  sufficiency  of  the  stamp.     Had  there  been  no  adniis-         Smith. 
lion  made  under  the  judge's  order,  I  should  have  thought  that  the  objection 
to  the  sufficiency  of  the  stamp  must  have  prevailed.     The  Statute  refers  to 
three  things,  a  lease  signed  by  the  lessor ;  a  counterpart,  signed  by  the  lessee : 
ind  if  the  document  be  signed  by  both,  and  if  there  is  another  part  in  exist- 
ence, it  is  a  duplicate.     The  notice  is.  that  the  defendant  may  inspect  the 
documents  which  he  is  required  to  admit,  and  amongst  others  the  counterpart 
of  a  lease.     The  matter  was  altogether  in  his  own  discretion  ;  and  he  chooses 
to  admit  that  it  is  a  counterpart  whereby  he  probably  prevents  the  plaintiff 
from  giving  him  a  notice  to  produce  the  original  lease.     It  is  true  that  this  is 
rather  a  duplicate  than  a  counterpart,  but  the  stamp  is  the  same  in  both  cases ; 
ind  it  would  be  too  much  to  hold,  that  such  a  trifiing  inaccuracy  ought  to 
nuke  any  difference. 

Patteson,  J. — At  first  I  felt  considerable  difficulty  in  deciding  this  case. 
Considered  independently  of  the  notice,  it  is  clear  that  the  document  ought 
to  have  been  stamped  as  a  lease.  The  purpart  of  the  notice  was,  that  the 
defendant  was  required  to  admit  that  the  documents,  which  were  described 
IS  originals,  were  written  and  executed  as  they  purported  to  have  been.  It 
is  clear  that  the  indorsement  on  the  back  of  the  deed  forms  no  part  of  it ;  but 
the  meaning  of  the  admission  is,  that  the  document,  called  a  counterpart,  is  a 
BOQDterpart.  If  the  defendant  had  seen  the  deed,  he  could  have  objected  that 
It  was  not  a  counterpart ;  if  he  did  not  avail  himself  of  the  power  which  was 
iflbrded  bim  to  inspect  it,  that  is  immaterial  now,  and  he  must  be  taken  to 
nake  the  admission  as  if  he  had  seen  it. 

Coleridge  J. — The  argument,  that  the  defendant  did  not  inspect  this  deed, 
Might  not  to  influence  our  decision ;  because  the  defendant,  having  had  the 
opportunity  to  do  so,  must  be  taken  to  have  seen  it  The  lease  was  described 
in  the  notice,  and  on  the  back  of  it,  as  a  counterpart;  and  if  the  defendant 
vished  to  draw  a  distinction  between  a  lease  and  a  counterpart,  he  should  have 
said  so,  and  then  the  plaintiffs  would  have  been  put  upon  their  guard.  This 
might  have  been  originally  a  counterpart,  although  the  lessor  affixed  his  name 
to  it. 

Lord  Denman  C.J. — I  had  no  doubt  about  this  case.  It  is  true  that  at- 
tenipts  may  be  made  to  defraud  the  revenue,  by  requiring  parties  to  admit 
documents,  but  that  will  be  prevented  by  using  proper  vigilance ;  and  such 
<Uempt8  may  always  be  proved  and  defeated. 

Rule  discharged. 


432 


TERM  RBPpRTS  in  thb  QDEEira  BENCH. 


Queen*i  Beiuh, 


The  Queen  v.  The  Justices  of  Worcestershire. 


May  31. 

Within  the 
parish  o(St.Af^ 
drew,  PershiOre, 
there  were  fire 
townships  or 
ehapelriea,  each 


Tided  for  the 
maintenance  of 
its  own  poor, 
and  was  sepa- 
rated for  all 
.  parochial  pur- 
poses.   There 
was  another 
district,  called 
St.AndrevTfPer-' 
sho'e^  and  the 
hamlet  of  Pm- 
thnm^  divided 
into  two  parts 
by  the  river 
Avon,    One 
parish  church 
was  used  in 


f^ERTIORARI  to  bring  up  an  order  of  two  magistrates  for  the  county  of 
Worcester,  whereby  two  overseers  of  the  poor  were  separately  appoioted 
for  the  hamlet  of  Peniham,  in  the  same  county. 

It  appeared  by  the  affidavits  that  there  were  five  townships  within  thelimiti 
of  which,  from    of  the  parish  of  St  Andrew,  in  Pershore ;  and  another  district  divided  into 

time  immen.o-  ii.  m  aii^*..*  n 

rial,  had  pro-  two  parts,  by  the  river  Azcn,  called  SU  Andrew^  Perthorey  and  the  hamlet 
of  Pensham,  The  five  townships  had  separate  chapels  and  overseers,  and 
each  had  maintained  its  own  poor  from  time  immemorial.  The  other  district 
contained  but  one  church,  which  was  the  parish  church  of  Si,  Andrew,  IV^ 
shore,  and  the  mother  church  of  the  whole  parish;  and  the  inhabitanti of 
Peniham  used  it  in  common  with  the  inhabitants  of  St,  Andrew,  Ptrdnon, 
The  poor  rates  were  raised  by  these  two  districts,  in  the  proportion  of  two- 
thirds  by  the  inhabitants  o^St.  Andrew,  Pershore,  and  one-third  by  the  inhabit- 
ants of  Pensham  ;  but  after  the  money  was  collected  it  formed  but  one  fund, 
and  was  applied  indiscriminately  for  the  use  of  the  poor  of  both  districts.  SL 
Andrew,  Pershore,  contained  about  610  acres,  and  a  population  of  964  souls; 
Pi?n«^am,  about  704  acres,  and  1 18  souls.  Two  churchwardens  had  always  bees 
common  by  the  appointed  for  St.  Andrew,  Pershore,  one  chosen  by  the  vicar,  called  the  Vicar'i 
both  parts^of  Churchwarden,  and  the  other  by  the  rate-payers  of  both  districts,  out  of  the 
the  district,  and   inhabitants  of  Pensham.     For  several  years  one  overseer  had  also  been  ap- 

the  poor  were  ,^r>        .  i«i.       ii 

kept  out  of  a  pointed  for  Pensham,  and  within  the  last  six  or  seven  years,  two  overseen. 
edby^^a^fthe""  ^"  ^^^^  accounts,  bearing  date  in  1796,  it  appeared  that  one  surgeon  had 
inhabitants,  in  been  employed  to  attend  to  the  poor  of  both  districts.  A  collector  wis 
of  tJ^Xrds  by  appointed  to  collect  the  church,  county,  and  highway  rates,  in  Pensham  ;vA 
St.  Andrew,  the  highways  were  repaired  at  the  expence  of  the  inhabitants.  A  »paials 
by  Pensham.  Constable  was  also  appointed  for  Pensham  ;  and  jury  lists,  and  lii^ts  of  tht 
county  voters  within  that  district,  were  made  out.  It  also  appeared  thai 
some  orders  of  removal  had  been  made  from  and  to  Pensham^  but  all  of 
them  were  of  recent  date.  When  St.  Andrew,  Pershore,  and  Pensham  wwa 
one  by  the  rate-  included  in  the  Pershore  Poor  Law  Union,  by  order  of  the  Poor  Law  Cob- 
^ham^penduim  missioners,  each  of  these  districts  elected  a  separate  guardian  of  the  poor,  li 
had  a  constable,   a  member  of  the  board. 

and  collected 

its  own  church,  •  t         i       It 

constable,  The  Attorney  General  and  F.  V.  Lee  shewed  cause  against  the  rulfr— »* 

SwV'J^tes,  will  be  contended  on  the  other  side,  that  the  magistrates  had  no  aulhorit/to 

and  repaired  iu  appoint  Separate  overseers  for  the  hamlet  of  Pensham.     But  the  parties  hata 

The  wLle*ii^  not  taken  the  proper  course  to  raise  the  objection.  An  appeal  lay  to  the  Qtaj* 

drw  Hudpf^'  t®*"  Sessions  (a),  and  there  the  validity  of  the  order  might  have  been  discusw. 

tham  contained  about  1,300  acres,  and  a  p^^pulation  of  more  than  1009.  Two  OTerseers  haying 
been  fteparately  appointed  for  Peruham,  by  the  order  of  two  justices  : — 

Held.  1.  that  the  Court  would  allow  a  certiorari  to  issue  to  bring  up  the  order,  although  an 
appeal  lay  to  the  Quarter  S<'8.-*ions. 

2.  That  the  facts  did  not  shew  that  St.  Andrew  and  Pensham  had  eyer  been  disunited;  that 
it  was  probablf  iliat  the  rive  township's  were  independent  chapelries  at  the  time  of  the  pass- 
ing of  the  43  Ulu.  ;  and  that  the  remaining  district  was  not  so  eztensireas  to  make  it  nece»- 
aary  that  the  provisions  of  the  13  &  14  Cur.  2,  c.  12,  should  be  adopted. 

(a)  Sec   43  Eliz.,  c.  2,  s.  6;   17  Geo.  2,  c.  38»  a.  4:    and  Bes  r.  MsrfU, 

4  T.  B.  550. 


Two  overseers 
were  appointed 
by  the  rate- 
payers of  St. 
Andrew,  and 
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ind  the  Quarter  Sessions  could  have  stated  a  case  for  the  opinion  of  this  Qium't  BencK 
Court,  if  any  doubU  had  arisen.— [Lord  Denman,  C.  J.— A  certiorari  has  Ttj^^Q^EgH 
been  sometimes  granted,  as  in  the  case  of  Rex  v.  ITie  Inhabitants  of 
Standard  Hill  {b)^'-Ai  is  a  matter  purely  in  the  discretion  of  the  Court;  and 
ihere  are  many  cases  where  this  Court  has  refused  to  interfere,  if  the  parties 
have  another  remedy.  Secondly,  the  parish  of  St,  Andrew  is  divided  into 
several  vills  or  townships.  It  is  admitted  that  five  of  them  are  separate  and 
distinct  for  all  purposes,  and  as  the  13  &  14  Car.  2,  c.  12,  s.  21,  directs  that 
overaeers  shall  be  appointed  for  every  township  or  village,  it  must  be  pre- 
sumed that  every  township  within  the  circuit  of  that  parish,  availed  itself  of 
the  provisions  of  the  Statute.  From  the  facts  which  are  stated,  it  is  evident 
that  St.  Andrew,  Perehore,  and  Pensham,  are  also  two  separate  and  -dis- 
tinct viUs  or  townships.  As  soon  as  the  other  five  townships  were  separated, 
the  remaining  two  had  a  right  to  be  separated  also.  That  appears  by 
Rig  V.  Horton  (c),  which  is  confirmed  in  Rex  v.  T%e  Justicee  of  Salop  (d). 
The  facts  are  not  consistent  with  any  other  supposition,  except  that 
the  whole  district  had  adopted  the  provisions  of  the  13  &  14  Car,  2, 
e.  12.  The  appointment  of  a  separate  overseer  and  constable,  and  the  repair 
of  the  highways,  are  all  very  strong  circumstances  to  support  this  view  of  the 
cise.  The  poor  rate  was  also  separately  collected  for  Peneham;  and  although 
it  is  stated  that  there  was  but  one  fund  out  of  which  the  poor  were  kept,  that 
drcumstance  is  not  sufficient  to  outweigh  the  other  facts,  all  of  which  tend  to 
ibew  that  Peneham  is  a  separate  township,  Rex  v.  Field  {e). 


Sir  W.  W.  Follett,  W.  J.  Alexander,  and   WkUmore^  contrd, — This  is  a 

cue  in  which  the  Court  will  grant  a  certiorari. — [Lord  Denman,  C.  J. — We 

think  there  are  cases  where  it  may  be  very  important  that  a  certiorari  should 

be  issued.] — The  facts  shew  that  there  are  dve  independent  chapelries,  which 

htTe  DO  connection  with  the  mother  church ;  and  another  district,  in  which  the 

■Mtber  church  is  situated,  and  that  includes  the  hamlet  of  Peneham.     There 

are,  therefore,  six  separate  and  independent  ecclesiastical  divisions;   but 

Sl  Andrew  Pershore,  and  Peneham  form  but  one  district,  and  they  are  not 

Mparate  townships.     The  district  would  be  properly  described,  as  the  parish 

t(8t,  Andrew  Perehore,  cum  Peneham.     In  all  probability  the  ecclesiastical 

divisions  were  in  existence  at  the  time  of  the  passing  of  the  43  Eliz.  c.  2 ;  as 

n»  the  case  in  Hilton  v.  Pawl(f),  and  Nichols  v.  Walker  (g).    The  extent 

oT  the  other  portion  of  the  parish  was  not  so  large  as  to  make  it  necessary  to 

«dopt  the  provisions  of  the  13  &  14  Car.  2,  c.  12,  which  was  passed  because 

by  reason  of  the  largeness  of  certain  parishes,  they  could  not  reap  the  benefit 

fif  the  Statute  of  the  43  Elizabeth.     And  it  has  been  held  in  many  cases  that 

*  parish  cannot  be  legally  divided,  unless  it  could  not  otherwise  have  the  full 

Wfit  of  that   Statute,    Bastoch  v.  Ridgway  (A),  Peat  v.    Westgarth  (t ), 

w  V.  Palmer  (j).   But  here  the  district  was  not  inconveniently  large ;  and 

■»  it  has  been  the  practice  to  keep  the  poor  out  of  one  joint  fund,  it  is  mani- 


Jh)  4  M.  &  Sfl.  378 ;  see  also  Rex  v. 
P«  Justices  of  Peterborough^  Trin.  K. 
B,  1830,  Steer's  Parish  Law,  623,  cited 
w  4  Burn.  25, 26rli  edit. 

(c)  I  T.  B.  374. 

(eO  3  B.  &  Ad.  910. 


(e)  3  T.  R.  746. 
(/)  Cro.  Car.  65 
iff)  Cro.  Car.  286 
{/ij  6  B.  &  C.  496. 
(0  3  Burr.  1610. 
0)  8  East,  41 6. 
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B 
Qii0en**  Bentk,  fest  that  no  Separation  was  evereflected.     This  case  diflers  from  Anr  t.  At- 

TheQuuir  ^^^*  because  it  was  found  there  that  the  parish  could  not  reap  the  benefit  of 
the  Statute  of  Elizabeth,  by  reason  of  its  largeness,  it  being  14  milet  is 
length,  and  10  in  breadth ;  and  the  provisions  of  the  Statute  of  Charla, 
were  therefore  necessarily  adopted.  The  cases  of  R§x  ▼.  Newell  (A),  and 
Rex  V.  UUoxetur  (I),  are  yery  similar  to  the  present 


V. 

The 
Jottioe*  of 

WOBOKSTBB- 
8HIBB. 


Lord  Dbnman,  C.  J. — I  think  no  ground  has  been  shewn  to  support  a 
separate  s^pointment  of  overseers.  It  appears  that  there  are  &\e  separate 
townships  within  the  parish,  and  another  district,  divided  into  two  part;, 
which  has,  from  time  immemorial,  kept  its  poor  out  of  one  fund.  It  is  true, 
that  one  overseer  has  been  appointed  for  Peneham,  and  two  for  St.  Andnw 
Per  shore,  and  that  they  have  collected  the  poor's  rate  in  their  respective  dis- 
tricts, in  the  proportions  of  one-third  and  two-thirds ;  but  the  money  so  col- 
lected has  been  used  indiscriminately  for  the  joint  benefit  of  the  pooroftiie 
whole  district.  This  is  not  evidence  to  shew  that  these  were  distinct  town- 
ships ;  nor  is  the  extent  or  population  of  the  district  such  as  to  shew  tint  it 
needed  to  be  disunited,  to  have  the  benefit  of  the  Statute  of  Elizahetk  The 
argument  which  has  been  founded  upon  the  case  of  Rex  v.  Hertmt  tk 
effectually  answered  by  the  two  cases  in  Croke  Charles*  As  in  those  case^ 
these  five  townships  were  probably  acting  as  separate  parishes  before  the 
Statute  of  Elizabeth  passed ;  and  if  that  were  so,  there  is  no  pretence  ibr 
saying  that  the  other  district  must  also  be  treated  as  two  separate  towDshfSi 

LiTTLEDALE,  J. — ^Here  there  appear  to  be  five  ecclesiastical  districts,  par- 
taking of  the  nature  of  parishes,  though  they  are,  properly  speakings  cbqielriei 
Then  comes  the  other  district,  which  contains  about  1 ,300  acres,  with  a 
population  of  upwards  of  1,000;  but  that  is  not  so  extensive  a  district  as 
to  make  it  inconvenient  that  the  poor  should  be  maintained  out  of  one  joint 
fund.  The  two  portions  of  the  district  are  divided  by  the  river,  and  thatnaj 
perhaps  account  for  the  separate  collection  of  the  rate ;  but  the  whole  of  the 
money  collected  became  one  common  joint  fund,  which  has  always  been  indis- 
criminately used  for  the  support  of  the  poor  of  the  entire  district.  It  does 
not,  therefore,  appear  to  me  that  these  two  portions  of  the  parish  have  ever 
been  disunited. 

Patteson,  J. — It  is  certainly  remarkable,  that  for  several  years,  only  ooe 
overseer  was  appointed  for  Pensham ;  and  I  have  thought,  during  the  arfO" 
ment,  that  it  might  have  been  the  result  of  an  arrangement  between  theiaw- 
payers  of  the  two  districts.  However,  as  it  turns  out  that  there  was  but  one 
fund  for  the  relief  of  the  poor,  although  it  was  raised  in  different  proporti«»» 
it  is  very  strong  evidence  that  the  two  districts  have  never  become  disunitw* 
I  am  very  much  inclined  to  think  that  the  five  townships  may  be  treated  ai 
having  been  separate  before  the  43d  of  Elizabeth  was  passed.  If  that  i««« 
so,  then  there  is  an  end  of  the  question. 

Williams,  J.— The  circumstance  that  Pensham  repaired  ite  own  roads, ii 


\k)  4  T.  B.  266. 


(0  1  Doug.  346. 
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f  no  meang  decisive  to  shew  that  it  was  a  separafe  parish,  because  townships  Qii«eii'«  Bendu 

re  frequently  divided  into  three  or  four  districts  for  the  purpose  of  repairing  ^^^  Qubbk 

)ad$.     The  joint  application  of  the  money  collected  in  both  portions  of  the  v. 

i8trict,  tc  one  common  fiind  for  the  relief  of  the  poor,  negatives  every  thing  jastices  of 

ke  a  separation.  Wohoestbr- 

«    ,        ,       1  8HIRB. 

Rule  absolute. 


The  Queen  v.  Ruscoe.  May  so. 

AN  appeal  against  a  conviction  of  a  toll-collector,  acting  under  4  G.  4,      i.  A  Local 

daied  23  May,  182.5  (a  Local  Turnpike  Act  passed  23  May,  182.5,)  the  Act?  after 
Court  of  Quarter  Sessions  for  the  county  of  Stafford,  quashed  the  conviction,  ascertainine 

t  •     .  A     Ai-     r  II       •  the  toll  to  be 

subject  to  the  foilowmg  case : —  paid  by  horse*. 

The  appellant,  Thomas  Pearson,  the  toll-collector,  at  a  turnpike-gate  called  •c-*  enacted. 

•«  .,  .ii.o.»  rrt  "1  iiT  •!    thathoraes,  &C. 

Ftnton^ate^  in  the  parish  of  Stoke-upon^lrent,  demanded  and  received  havineonce 
from  Ralph  RuMcoe,  for  the  toll  on  horses  drawing  two  waggons  belonging  JJiu/J*oJJ'l[' 
to  him,  returning  about  twelve  o'clock  at  noon,  on  the  29th  of  March  last,  ticket  being ' 
the  sum  of  A^d,  for  each  waggon,  the  said  two  waggons  having,  with  the  free  during^the 
same  two  horses,  passed  the  said  turnpike-gate  about  &  o'clock  on  the  morn-  ^^^  ^^y  *  ^^ 
bgof  the  same  day,  and  for  which  the  like  toll  had  been  demanded  and  paid  ed.  that  the  toll 
to  the  said   JhomaM  Pearson.     Ralph  Ruscoe  claimed  to  be  exempt,  by  JJJJei®!",*^ 
retson  of  such  previous  payments.     He  is  a  wharfinger  at  Stoke^upon- Trent,  drawing  any 
and  is  agent  to  HenshM  and  Co.,  carriers,  upon  the  Trent  and  Mersey  gon/^conrfy- 
ComI,  and  employs  his  waggons  and  horses  in  carrying  out  goods  brought  mganypMsen- 
by  the  canal  carriers,  from  his  wharf  on  the  canal  for  persons  in  the  neighbour-  for  pay  or  re- 
hood,  and  in  collecting  crates  and  other  goods  from  the  neighbourhood  to  ^ia  every* Ume 
his  wharf,  for   transit  by  the  canal.     Ralph  Ruscoe  is  paid  for  each  and  of  passing  or 
every  package  of  goods  which  he  so  carries,  and  his  waggons  were  so  loaded  theToad?-l*^°* 
etch  time  on  the  said  29th  of  March  last :  and  his  waggons  are  so  employed     ^^^*  ^^^^  ^^^ 

I  1  «v       f  •  1  •^.  waggnns  of  a 

aliDOst  every  day,  except  Aundays,  in  carrying  goods  to  persons  residmg  at  wharfinger, 
or  near  Lane  End,  or  places  intermediate  between  it  and  Stoke  :  and  in  car-  ^'"Pj^y®^  »]"^ 

-  ^  '  most  every  day, 

rrmg  goods  from  such  persons  to  the  said  wharf     His  journies  are  made  at  but  not  starting 

different  hours,  according  to  circumstances,  but  he  generally  commences  thnel^tocarr 

before  eight  o'clock.    On  some  days  his  journies  are  more  in  number  than  on  o"'  ^^^t 

others,  and  there  seldom  occur  days  when  he  omits  journies  altogether.     The  canal  carriers 

times  of  his  return  vary,  being  regulated  by  the  facility  or  otherwise  in  collect-  [^^  n^e?°h"bour- 

iag  k)ads.    Mr.  Ruscoe  has  no  office  or  receiving-house  at  Lane  End,     The  hood,  and  col- 

4  Gto,  4,  above  mentioned,  amongst  other  provisions,  enacts,  that,  "  if  any  from  tie  neigh- 

pWBon  should,  upon  any  day,  have  paid  the  toll  thereby  authorized  to  be  bourhood  to  his 

,1-^,  .  i.t  ,,  ..  ,  wharf  for  tran- 

ukeo  for  the  passing  of  any  horse,  cattle,  beast  or  carriage,  through  any  one  sit  by  the  canal, 
cC  the  toll-gates  or  turnpikes  herein-before  authorized  to  be  continued  or  Jf®'®  "^^wair- 
•rected  upon  any  part  of  the  said  roads,  such  horse,  cattle,  beast,  or  car-  gons,"'  within 
^pi,  should,  upon  a  ticket  denoting  the  payment  thereof  on  that  day  being  {hlArttthough 
r^Hl'Jced,  be  permitted  to  pass  toll-free  through  the  same  toll-gate  or  turn-  *he  wharfingor 

was  paid  tor  tn© 
carriage  of  each  package  of  goods. 
2.  SembUt  That  the  word  "  staffe,*'  when  applied  to  a  carriage,  means  one  which  conveys 
goods  or  passengers  for  hire,  at  a  fixed  time,  from  one  certain  sp>t  to  another. 
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QMw'f  Bmtk,   pike,  and  also  through  all  the  other  toll-gates  and  turnpikes  ereeted,  or  to 
The  Qusiv     ^  erected  upon  the  \i^ho1e  line  of  the  said  roads,  at  any  time  or  times  during 
^^*-  the  same  day,  to  be  computed  from  twelve  of  the  clock  at  night,  to  twelfe 

of  the  clock  in  the  next  succeeding  night**  And  it  was  also  further  enacted, 
"  That  the  tolls  thereby  made  payable  should  be  paid  for  and  in  respect  ofiU 
horses,  or  beasts  of  draught  drawing  any  stage  coach,  diligence,  Tan,  carafao, 
or  stage  waggon,  or  other  stage  carriage  conveying  passengers  or  goods  for 
pay  or  reward,  every  time  of  passing  or  repassing  along  the  said  roadg,  or 
either  of  them." 

If  the  Court  shall  be  of  opinion,  from  the  facts  stated  in  the  case,  thtt 
the  above-mentioned  waggons  of  the  appellant  come  under  the  denomiiiatioo 
of  stage  waggons  or  other  stage  carriages,  then  the  aforesaid  order  of  Sessions 
shall  stand  confirmed ;  but  if  the  Court  shall  be  of  a  contrary  opinion  tbea 
the  aforesaid  order  shall  be  quashed. 

Tal/ourd,  Serjt.,  and  Whitmore,  in  support  of  the  order  of  Sessions.— The 
waggon  of  the  defendant  is,  in  popular  language,  called  a  stage  waggon; 
and  the  legislature,  in  their  enactments  on  this  subject,  have  adopted  the 
terms  in  popular  use.  That  is  clear  also  from  other  Acts  of  Parliament, 
where  it  appears  that  the  word  "  stage"  is  not  confined  to  carnages  plyiqg 
regularly  for  hire  between  two  fixed  points.  50  G.  3,  c  104,  a.  6,  pro?ides 
for  having  the  words  "  common  stage  cart"  painted  on  carts  kept  wholly  for 
afiairs  of  husbandry  or  trade.  In  2  &  3  H^  4,  c.  1 20,  s.  5,  where  it  is  intended 
to  use  the  word  stage  in  other  than  a  popular  sense,  an  express  definition 
of  it  is  given. 

The  context  also  of  the  Act  now  before  the  Court  distinctly  shews,  that  the 
words  are  to  be  taken  in  their  popular  meaning.  The  word  **  stage**  is  not 
afiSxed  to  each  of  the  words  in  the  clause,  but  only  to  such  as  it  is  applied  to 
in  common  parlance,  **  coach"  and  "  waggon." 

F.  Lee,  contrd. — Nothing  can  be  inferred  as  to  the  meaning  of  **  stagey" 
from  the  collocation  of  the  words  in  the  Act,  because  "  stage"  applies  as 
much  to  all  the  words  which  follow  it,  **  diligence,  van,  &c.,"  as  to  that  which 
it  immediately  precedes.  The  waggon  of  the  defendant  is  certainly  not  a 
stage  waggon,  according  to  the  definition  of  the  term  *'  stage  coach,"  given 
by  Dr.  Johnson,  "  A  coach  that  keeps  its  stage ;  a  coach  that  passes  aoi 
repasses  on  certain  days,  for  the  accommodation  of  passengers." 

The  2&  3  W.  4,  c.  120,  s.  6,  enacts,  "  that  every  carriage  used  for  the  con- 
veyance of  passengers  for  hire  to  or  from  any  place,  travelling  akxi^  t 
highway  at  the  rate  of  three  miles  an  hour,  shall  be  deemed  a  stage  carriagBi 
provided  the  passengers  shall  be  charged  and  pay  a  separate  fare."  That 
provision  bears  out  the  definition  given.  And  the  facts  found  in  the  case  all 
shew  that  such  definition  would  not  apply  to  the  defendant*s  waggon.  If  this 
be  a  stage  waggon,  the  defendant  is  a  common  carrier,  and  if  ha 
refused  to  carry  goods  when  applied  to,  would  be  liable  to  be  indicted.  But 
it  is  clear  no  indictment  could  be  framed  for  a  refusal  by  the  defendant  to  cany 
goods  in  these  waggons.  Construing  the  words  of  this  Act  most  un&voor- 
ably  for  the  defendant,  it  cannot  be  said  that  he  is  clearly  liable.    GiUtirt 
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one  (a),  and  many  other  cases,  establish  that  a  liability  cannot  be    QiMmV  Benek 
y  ambiguous  words  (6).  TIwQubbm 


^BNMAN,  C.  J. — I  think  that  probably  it  was  not  the  intention  of 
&ture  to  exempt  waggons  employed  as  those  of  the  defendant  are. 
it  was  their  intention,  it  is  difficult  to  say  why  they  have  qualified 
the  carriages  mentioned,  by  applying  to  them  the  word  **  stage." 
as  they  have  done  so,  we  must  find  some  meaning  for  tha  term.  I 
lowest  meaning  that  it  will  bear  i9,  a  carriage,  an  errand  cart  for 
starting  from  some  fixed  point,  and  running  regular  stages  to  another, 
definition  does  not  apply  to  the  waggons  of  the  defendant,  as  des- 
the  case ;  the  order  of  Sessions  must,  therefore,  be  quashed. 

:dale,  J. — I  also  think  that  these  waggons  do  not  fall  under  the 
of  the  word  **  stage.'^  I  do  not  think  that  a  carriage  can  be  called 
rhich  does  not  start  at  some  fixed  hour.  But  these  waggons  are 
'  the  case,  to  start  at  different  hours,  and  sometimes  not  to  start 


ROSCOB. 


SON,  J. — I  confess  I  do  not  understand  what  meaning  was  intended 
to  the  word  "  stage.'*  Were  the  question  with  respect  to  horses, 
x)njecture  that  the  intention  of  the  legislature  was  to  apply  to  horses 
ving  passed  the  turnpike  with  one  carriage,  conveying  passengers 
for  hire,  returned  afterwards  with  another.  In  this  case,  it  seems 
s  waggons  had  a  terminus  d  quo,  and  were  in  the  habit  of  going  into 
leighbourhood  to  collect  goods,  &c.    Had  they  gone  always  to  some 

East,  675.  carts  of  Messrs.  Pickford  are  not  ezcept- 

;  following  opinion,  given  by  ed  from  the  exemption.  The  words  of  the 

Ir.  Justice  Taunton,  when  at  exception  are,  *'  stage  coach,  diligence, 

lative  to  the  liability  of  Messrs.  van,  caravan,  or  stage  waggon,  or  other 

to  pay  toll  for  their  carts  as  stage  carriage  conveying  passengers  or 

en  employed  similarly  to  those  goods  for  pay  or  reward.**    These  words 

fendant,  was  referred  to,  by  appear  to  me  to  import  public  carriages 

— **  The  exemption  under  the  which  travel  certain  stages,  or  at  least 

in  question  is,  in  the  first  in-  one  certain  stage.     But  Messrs.  Ptck" 

leral,  being  in  favour  of  every  ford's  carts  do  not  go  backwards  and 

tie,  beast,  or  carriage  passing  forwards  to  a  certain  place,  but  tlieir 

tie  toll  gates  with  a  ticket,  de-  rounds  are  altogether  irregular,  depend- 

\  payment  on  that  day  of  the  Ing  on  the  places  of  abode  where  the 

e  exception  which  follows  is  consignees  of  the  goods  brought  by  the 

or  subordinate  to  the  exemp-  canal  to  the  wharf,  reside.     It  is  true 

it  is  clear,  that  if  the  carts  of  Messrs.  Pickford  charge  the  consignees 

Ic^/brt/do not  come  within  the  with  somethmg  extra  for  the  cartage; 

lie  exception,  they  are  entitled  but  the  exception  requires  not  merely 

efit  of  the  clause  of  exemption,  that  the  carriage  should  convey  passen- 

of  opinion  on  the  whole,  after  eers  or  goods  for  pay  or  reward,  but  that 

:o  the  Acts  cited  above,  and  to  it  should  be  a  stage  carriage.    On  the 

8  cases  on  the  post-horse  duty,  ground,  therefore,  that  the  carts  are  not 

travelling  by  the  stage  has  stage  carriages,  I  think  that  they  do  not 

i  been  discussed,  but  which  con-  come  within  the  description  to  which  the 

cision  on  this  point,  and  more  exception  applies ;  and,  consequently, 

iy  on  considering  the  popular  that  they  are  exempt  firom  a  second  nay- 

the    term   **  stage   carriage,**  ment  of  a  toll  on  the  same  day  on  which 

defined  by  Dr.  Johnson  to  be  they  have  alreadv  paid,  on  producing  a 

'*  keeps  its  stages,**  that  the  ticket  denoting  toe  payment.** 


438 


TERM  REPORTS  ni  thk  QUEEN'S  BENCH. 


Qm<«*«  PawA.   fixed  place,  a  certain  public-house,  for  instance,  they  might  baye  been  ooBsi- 
T^^^^j^     dered  stage  waggons.     Still,  I  apprehend,  in  order  to  ouoiplete  the  defioitiuiu 
they  must  have  had  some  fixed  time  of  starting. 


r. 
RUSCOB. 


WiLLUMS,  J.,  concurred. 


Order  of  Sessions  quashed. 


June  4. 


The  Queen  v.  The  Inhabitants  of  Mawoan  in  Mbnsagb. 


The  13  G<>o.  3,  \T  the  General  Quarter  Sessions  of  the  peace  for  Cornwall,  held  ia  /ii/jf, 
thluKs^li^'  *®^»  •^^^'»  Borlase,  Esq.,  a  justice  of  the  peace,  presented  a  bigliwty 

gle  justice  to  for  non-repaif,  on  his  own  view,  in  pursuance  of  Stat.  13  Geo.  3,  c  78,  8.24. 

wf^for^Don-  The  defendants  pleaded  that  they  were  not  liable  to  repair,  and  remoTed  tbe 

c3?rt 'oTquw-  Proceedings  into  this  Court  by  certiorari,  and  in  Hilary  Term,  1 836,  the  pwtiei 

ter  Sessions  to  were  at  issue,  and  the  cause  was  set  down  for  trial  at  the  Spring  Assins  is 

fi"?  for"the  ^  ^®»  ^^^  ^*®  ™*^®  *  remanet ;  it  was  afterwards  tried  on  the  4th  Au^ 

offence  so  pre-  1836,  before  Wiliiams,  J.,  at  the  Launceeton  Assizes,  and  a  verdict  was  fooDd 

them  should  be  ^'^^  ^^e  crown  on  the  first  and  fourth  issues,  and  for  the  defendants  oo  the 

thought  meet,  second  and  third  issues. 

tinder  the  pro- 
visions of  this 
sect'on  s  pre- 
sentment wss 
made,  which 
was  removed 
by  certiorari, 
and  a  verdict 
found  for  the 
Crown.   After 
the  parties 
were  at  issue, 
but  before 
the  trial,  the 
new  H  ighway 


Erie,  in  Michaelmas  Term,  1836(a),  obtained  a  rule  niei,  to  arrest  the 
iudgment  on  the  first  and  fourth  issues,  on  the  ground  that  the  5  &  6  ^  4, 
c.  50  (which  came  into  operation  20  March,  1836),  had  repealed  the  13  Gio.% 
c.  78,  by  virtue  of  which  the  presentment  was  made  (6),  and  that  ooote- 
quently  the  proceedings  which  took  place  after  the  passing  of  the  new  Statute, 
were  altogether  nugatory. 

Crowder  and  Rcwe  shewed  cause. — ^The  Crown  is  entitled  to  judgment  tn 
c^^^O  n^pc^ied  ^^^  ^^^  ^"^  fourth  issues.  The  question  is,  whether  the  new  Statute  lepsiM 
the  13  Geo.  3,  the  13  Geo,  3,  c.  78,  as  to  proceedings  under  presentments  which  had  ben 
upon  motion' in   previously  commenced.    It  could  not  have  been  intended  that  it  should  hafe 

arrest  of  judg-  that  operation,  otherwise  the  99th  section,  which  enacts,  that  after  the  com- 
ment, that  the  ^  ^   i       *        .       i    .,  i      •      4.  ,  i  1     1 

Court  was  with-  mencement  or  the  Act,  it  shall  not  be  lawful  to  take  or  commence  any  Mgv 
ff^re'Sfect  to  proceeding  by  presentment,  would  not  have  been  inserted.  And  it  has  beta 
the  judgment,  held,  in  similar  cases,  that  the  law  which  exists  when  the  proceedings  vert 
case  stood  L  if  commenced,  must  decide  the  rights  of  the  parties,  Hitchcock  v.  Wajfi*)' 

nonresentment  And  the  3d  Section  of  the  5  &  6  W.  4,  c  60,  provides,  that  nothiiv  in  the 
DBd  been  made. 


^1 


[a)  November  4. 

[b)  By  13  Geo.  3,  e.  78,  s.  24,  it  is 
enacted,  That  every  justice  of  the  peace 
shall  have  authority  hy  this  Statute  to 
make  presentment,  at  the  open  general 
quarter  sessions,  of  any  highway  not  well 
and  sufficiently  repaired  and  amended ; 
and  that  no  such  presentment  shall  be 
removed  by  certiorari,  except  where  the 
duty  or  obligation  of  repairing  the  high- 
way may  come  in  question;  and  that 


every  such  presentment  shall  be  as|^ 
and  of  the  same  strength,  force  and  tfttt, 
as  if  the  same  had  been  presented  wi 
found  by  the  oaths  of  twelve  men ;  ii^ 
that  for  every  such  offence  so  preaeatcd 
as  aforesaid,' the  justices  of  the  pei^ 
at  their  general  quarter  sessions,  ihiB 
have  authority  to  assess  such  fines  tf 
to  them  shall  be  thought  meet. 

(c)  2  N.  &   P.  72 ;   WiU.,  WoL,  fc 
Dav.  491 . 
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id  contained  shall  extend  or  be  deemed  or  construed  to  interfere  with  any  QuM^tBmth. 
cts  done,  or  contracts  or  agreements  theretofore  made,  under  the  authority  of     ^he  Qaisni 
ny  of  the  recited  Acts,  or  to  prevent  or  defeat  any  prosecution  commenced  ^^ 

>T  to  be  brought  for  any  offence.  It  will  be  said  that  no  judgment  can  be  inhabitMtt  of 
jiven  after  the  repeal  of  the  13  Geo.  3.  In  Kay  v.  Goodwin  (rf),  it  was  held  ^^^oaT 
that  the  proceedinjjs  under  a  commission  of  bankruptcy,  could  not  be  enrolled 
in  pursuance  of  a  Statute  which  was  repealed  ;  and  the  other  side  will  rely 
upon  that  and  a  similar  class  of  cases ;  Rex  v.  M'Kenzie  («),  Surtees  v.  EUi" 
ton{f).  But  these  cases  are  all  distinguishable,  because  they  all  refer  to  an 
ftct  l^alized,  or  an  offence  created,  by  the  repealed  Statute.  That  is  not  so 
In  the  present  instance.  When  the  presentment  was  made,  the  old  Statute 
«u  in  force ;  and  as  the  neglect  to  repair  a  highway  is  a  common  law  offence, 
the  punishment  may  be  inflicted  as  at  common  law.  The  presentment,  as 
^?eD  in  the  form  in  the  schedule  to  the  old  Act,  No.  32,  concludes  contra  pa- 
cm.  The  Statute  was  intended  to  give  a  more  expeditious  process  than 
Doold  be  obtained  at  common  law;  and  the  presentment  was  to  have  the 
same  force  as  if  it  had  been  made  upon  the  oaths  of  twelve  men.  But  the 
24th  section  enabled  a  party  who  disputed  his  obligation  to  repair  the  high- 
*«y,  to  remove  the  presentment  by  certiorari;  and  the  judgment  of  the 
Court  could  then  be  passed  as  at  common  law.  The  offence  and  the  punish- 
ment still  exist,  although  the  same  mode  of  originating  the  proceedings  no 
knger  remains.  Charrington  v.  Meatheringhan  (g),  is  an  authority  to  shew 
that  the  defendants  are  not  entitled  to  double  costs. 

Erie  and  M.  Smith,  contrd. — By  the  first  section  of  the  5  &  6  W.4,c.  50,  the 
18  Geo.  3,  which  authorized  this  presentment,  is  repealed  in  the  most  express 
terms.  Tlie  third  section  is  not  applicable  to  the  present  case. — [Lord 
Demrnm,  C.  J. — ^What  construction  do  you  put  upon  the  words  *'  acts  done," 
in  that  section  ?] — It  means  acts  done  and  concluded ;  but  it  does  not  refer 
to  proceedings  commenced  and  not  concluded.  The  provision  in  the  99th 
lection  was  necessary,  because  it  was  once  the  duty  of  the  high  constable  to 
present  roads  which  were  out  of  repair ;  Burn^s  Justice,  title  Constable.  The 
ftflect  of  repealing  a  Statute,  as  was  said  by  Tindal,  C.  J.,  in  Kay  v.  Good- 
win (d),  is  to  obliterate  it  completely  from  the  records  of  Parliament,  as  if  it  had 
never  passed.  The  judgment  of  Lord  Tenter  den,  C.  J.,  in  Surteee  v.  Ellison 
b  to  the  same  eflect.  In  Wame  v.  Beresford  {%),  to  debt  for  goods  sold,  the 
defendant  pleaded  the  Westminster  Court  of  Requests'  Act,  averring  that  he 
tvas  not  indebted  to  the  plaintiff  in  AOs.  Issue  was  joined,  and  the  defend- 
lot  obtained  a  verdict;  but  it  appeared  that,  after  plea,  the  Westminster 
Court  of  Requests'  Act  had  been  repealed ;  and  it  was  held  that  the  plaintiff 
Was  entitled  to  judgment  non  obstante  veredicto. 

Nor  can  judgment  be  given  as  at  common  law.  The  24th  section  of  the 
18  Geo.  3,  authorizes  the  justices  at  Sessions  to  assess  fines  upon  parties 
bond  guilty  on  the  trial  of  a  presentment,  and  that  is  the  only  judgment  which 
Donkl  be  passed  where  proceedings  are  commenced  under  that  section.    At 

(i)  6  BinF.  576.  (^)  2  M.  &  W.  230;  2  Gale,  229. 

(e)  Run.  &  Bv.,  C.  C.  429  f  A)  2  M.  &  W.  848 ;  Murph.  &  Huri. 

(/)9B.&C.750.  266 
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QmtenU  BendL  common  law  a  party  may  be  punished  by  fine  or  imprieonment,  but  in  the 

j>ly^Qi^^     present  case  this  Court  could  only  fine  the  defendants,  if  they  were  called  opoi 

9,  to  pass  sentence.     That  clearly  shews  the  proceedings  depend  altogether 

InlubitMita  of   upon  the  repealed  Statute,  and  that  the  defendants  are  not  liable  to  answer 

M^woAN  in     the  complaint  as  if  it  had  been  made  according  to  the  course  of  the  comrooa 

law. 

Lord  Denman,  C.  J. — It  appears  to  me  that  this  Court  is  without  power 
to  give  effect  to  what  has  taken  place ;  for  whilst  the  proceedings  were  pend- 
ing, an  Act  of  Parliament  repealed  the  Statute  which  authorized  a  singk 
justice  to  make  a  presentment.  The  presentment  is  not  made  according  (o 
the  common  law ;  and  the  case  now  stands  as  if  no  presentment  had  bees 
made.    Under  these  circumstances  the  rule  must  be  made  absolute. 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion.  The  case  stands  ob 
the  same  footing  as  if  the  24th  section  had  authorized  this  Court  to  assess  fines 
upon  parties,  in  the  same  manner  as  the  justices.  But  the  new  Statute  ha?ing 
repealed  the  former  one,  the  foundation  is  gone,  and  every  thing  which  bai 
been  done  falls  to  the  ground,  and  there  it  must  remain. 

Patteson,  J. — I  am  of  the  same  opinion.  The  former  Act  is  altogether 
repealed ;  I  have  no  doubt  but  that  it  was  intended  that  the  prooeedingi 
which  had  been  commenced  should  be  continued ;  but  as  the  legislature  bit 
not  expressed  that  intention,  this  Court  cannot  now  proceed  to  pass  anj 
judgment. 

Williams,  J. — The  power  of  passing  sentence  upon  this  presentnoeot  ii 
taken  away. 

Rule  absolute. 


June  14. 


The  Queen  v.  Archdall,  d.  d; 


Whereafran-      A    RULE  m>i  having  been  obtained  for  an  information,  in  the  nature  of  a 
exercised  from  9^^  warranto,  calling  on  the  defendant,  the  Vice  Chancelkx*  of  tto 


Sir   W.    W.  Follett,  Starkie,  and    Cowling,  in  EaiUr   Term,  sIie»J 


80  remote  a       University  o(  Cambridge,  to  shew  by  what  authority  he  had  taken  on  hiwtJI 

period  that  the  i     •  .. 

first  exercise  of  to  grant  ale-house  licences. 

it  cannot  be  dis- 
tinctly traced, 
nor  its  origin 
at  all  certainljr     cause. 
assigned,  and  it 

has  never  borne  express  reference  lo  any  authority  given  by  Statutes  in  pan  maUria,  but  has  b^en 
recognised  by  many  Statutes,  some  going  back  to  a  distant  period,  one  considerably  more  than 
a  century  back,  in  very  clear  language  confirming  it,  and  nas  never,  till  modem  times,  been 
seriously  resisted,  even  by  parties  interested,  and  sufficiently  powerful  to  oppose  it,  the  Court 
will  not  subject  it  to  inquiry  by  qtto  tcarranto,  because  the  precise  charter  or  statute  cantiot  be 
shown  to  which  the  grant  of  the  franchise  can  be  expressly  referred,  and  the  earliest  Statute 
relative  to  the  subject  matter  does  not  notice  it,  and  the  mode  of  exercising  it  has  not  been 
uniform,  or  because  objections,  difficult  to  answer,  may  be  raised  against  the  evidence  in 
support  of  anv  legal  origin  of  the  franchise.  The  right  exercised  by  the  Vice  Chaoocllor  of  the 
University  ot  Cambridge  to  grant  ale-house  licences,  is  such  a  fraathise.  Quetre,  wlmtbn  it  if 
a  proper  snbj^t  for  a  quo  warranto  f 
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lir  /.  CMmpbeN,  A.  G.,  KeUy^  and  Waddington  were  heard  in  support  of   Queen*$  Bench, 

rule.  The  QoEEN 

Cur.  adv.  vuU.  t, 

Abchdall. 

^rPTLBDALBy  J.,  on  this  day  delivered  the  judgment  of  the  Court  (a), — ^This 
»  a  rule  for  a  q%M  warranto  information,  to  be  filed  against  the  Rev.  Dr. 
helallt  master  of  Emanuel  College  in,  and  lately  Vice  Chancellor  of,  the 
iversity  of  Cambridge^  to  shew  by  what  authority  he  had  taken  on  him- 
to  grant  ale-house  licences.  It  was  moved  on  the  part  of  the  justices  of 
borough  of  Cambridge,  for  the  purpose  of  contesting  the  right  claimed  by 
Vice  Chancellor  of  granting  such  licences  within  the  liberties  and  precincts 
he  University.  It  was  argued  in  the  last  Term,  before  my  brothers  Pai" 
m,  Coleridge,  and  myself,  at  great  length,  and  with  great  abiUty  and  re- 
rch.  We  have  taken  time  to  look  into  the  affidavits,  and  I  am  now  to  pro- 
loce  our  judgment 

n  the  course  of  the  argument,  principally  in  consequence  of  a  doubt  thrown 
by  the  Court,  the  question,  whether  this  was  a  proper  subject  for  a  quo 
rranto,  was  much  considered  by  the  counsel  who  argued  in  support  of  the 
B ;  but  it  is  unnecessary  for  us  to  pronounce  any  opinion  on  that  question, 
)Qr  judgment  will  not  proceed  upon  it ;  and  we  decline  to  do  so  the  rather, 
ause  the  counsel,  who  shewed  cause  against  the  rule,  scarcely  noticed  the 
nt  in  argument,  relying  entirely  upon  the  facts. 

fuming,  then,  to  the  affidavits,  it  appears  to  be  unquestionable  that  the 
e  Chancellor  of  Cambridge  has  exercised  this  franchise  from  a  very  remote 
iod ;  from  a  period,  indeed,  so  remote,  that  the  first  exercise  of  it  cannot 
distinctly  traced,  nor  the  origin  to  which  it  is  referable  at  all  certainly 
igned ;  and  that  he  has  exercised  it  not  merely  within  the  borough  of 
nbridge,  but  without  it  and  in  the  county,  to  the  extent  of  the  known 
Tties  of  the  University.  The  history  of  ale-house  licences,  as  granted  by 
tices  of  the  peace,  is  well  known ;  it  takes  its  commencement  from  the 
:  6  Edw.  6,  c.  25  ;  but  the  mode  of  proceeding  by  the  Vice  Chancellor  has 
er  borne  express  reference  to  any  authority  given  by  the  Statute,  nor 
ared  with  its  provisions  in  form  or  substance. 

le  has  described  himself,  indeed,  as  a  justice  of  the  peace ;  and  he  haa 
hJ  with  another  head  of  a  house,  described  in  the  same  way;  but  the 
er  is  called  his  assistant  only.  The  licence  is  stated  to  proceed  front 
self,  and  is  under  his  single  seal  and  signature ;  it  is  granted  during  good 
isure;  it  is  subject  toother  conditions  than  those  of  a  magistrate's  licence 
1  the  recognizance  has  never  been  certified  to  the  Quarter  Sessions.  It 
ther  appears  that  this  privilege  has  been  recognized  with  more  or  less 
tinctness  in  a  great  number  of  public  Statutes,  some  of  them  going  back 
I  distant  perbd;  one  (the  9th  Ann.  c.  23,  s.  50,)  passed  considerably 
re  than  a  century  since,  in  very  clear  language  recognizing  and  confirming 
Lastly,  it  appears  that  during  the  whole  of  this  period,  the  University 
been  placed  side  by  side,  as  it  were,  with  a  municipal  body  of  oonsider- 
e  power ;  and  that  between  the  two,  differences  have  from  time  to  time 
irailed,  and  much  jealousy  been  manifested  as  to  conflicting  privileges ; 
,  until  very  modem  times,  no  resistance,  entitled  to  serious  consideration^ 

(a)  Littledale,  Patteson,  and  Coleridge,  Js. 
eOL.  L  2  H 
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Qaem*^  p^nrh,    hag  been  made  by  the  l)orough  to  the  exercise  of  this  franchise,  and  DolicenoeB 
The  QuEtN     ^^'^^  ^'^  granted  by  the  charter  justices.     And  it  may  be  collected  from  the 

V.  silence  of  the  affidavits  in  support  of  the  rule,  that  the  same  acquiesceoce  tud 

Archoaul 

abstinence  have  been  displayed  by  the  justices  of  the  county  at  large. 

We  purposely  abstain  from  noticing  many  smaller  circumstanoes  of  dettil 
which  appear  in  the  affidavits,  and  would  not  be  without  their  weight  b  t 
balance  of  conflicting  testimony ;  because,  in  our  judgment  we  shall  not  n\j 
upon  them.    We  have  noticed  only  the  great  and  undisputed  features  of  the 
evidence  in  support  of  this  franchise ;  and  before  we  pass  to  our  conclusion,    ' 
we  observe  that  what  we  here  find,  is  exactly  what  we  might  have  expected 
to  find.     In  early  times,  it  is  well  known,  that  the  number  of  students  it 
the  University,  as  at  our  own  inns  of  Court,  was  much  greater  than  it 
present.    They  were  also  younger  in  age  ;  and  yet,  for  the  most  part,  lived 
not  within  the  restraint  of  college  walls,  nor  under  that  discipline,  almoKt  of 
a  domestic  character,  which  now  prevails  in  our  Universities,  but  in  lodging 
houses,  inns,  or  hostelries,  scattered  through  the  town.     In  those  times,  tm, 
the  ordinary  beverage,  even  for  the  educated  classes,  especially  of  the  mods- 
mte  means  of  the  majority  of  students,  was  ale  and  beer,  not  wine  or  spirilt 
A  controul  over  the  houses  of  resort,  in  which  those  articles  were  sold,  t  con- 
trol of  the  most  absolute  kind,  was  in  some  sort  necessary  for  the  presem- 
tion  of  discipline  and  morals,  and  for  the  prevention  of  those  brawls,  street 
riots,  and  fierce  contentions  with  the  inhabitants  of  the  town,  which  the  age 
and  dispositions  of  the  parties,  and  the  manners  of  the  times,  would  othenrifs 
have  made  inevitable.     Such  a  controul,  therefore,  was  highly  expedient,  if 
not  necessary.     The  University,  generally  a  favoured  body,  was  not  unlikely 
to  procure  from  the  crown  what  might  be  so  reasonably  asked  for;  andbeiDg 
a  learned  body,  was  likely  to  procure  it,  in  such  form  and  with  such  sanctioai 
as  would  render  the  grant  valid ;  and  if  granted,  there  was  no  officer  in  wbon 
it  would  so  reasonably  be  vested  as  in  the  Vice  Chancellor,  the  great  resident 
governor  of  the  whole  body. 

We  are  now  call^  upon,  however,  to  subject  this  franchise  to  inquiiy,  ii 
a  usurpation  upon  the  crown  ;  not  because  any  of  the  facts  above  stated  ut 
disputed,  but  because  the  University  cannot  shew  the  precise  Oiarter  er 
Statute  to  which  the  grant  of  the  franchise  can  be  expressly  referred ;  becsios 
at  an  early  period,  the  assize  of  bread  and  ale  was  in  the  borough,  and  not 
in  the  University;  because  the  first  licensing  Statute,  5  &  6  Edw.  6,  doei 
not  notice  the  franchise  as  existing  in  the  University,  nor  save  it ;  becsme 
the  Vice  Chancellor  appears  always  to  have  stiled  himself  and  his  assistant, 
justices  of  the  peace;  because  the  course  of  proceeding  by  the  YioeCbaB* 
cellor  has  not  always  been  uniform  ;  and  generally,  and  principally,  beeann 
ingenious  objections — objections  at  this  day  difficult  to  answer,  may  be  itisel 
against  the  evidence  in  support  of  any  legal  origin,  whether  prescriptive^  bj 
lost  Charter,  or  lost  Statute,  which  may  be  theoretically  assigned  for  tk 
franchise. 

By  stating  these  objections  thus  generally,  we  do  not  intend  to  takefroa 
their  legitimate  force,  still  less  do  we  intend  to  be  influenced  in  our  decision 
upon  them  by  the  consideration  that  they  are  urged  against  a  great  and 
venerable  body  like  the  University.     But  equally  in  this,  as  in  the  case  of 
sny  mdividual  lord  of  a  manor,  we  would  ask  any  lawyer,  whether  he  has  ever 


TRINITY  TERM,  1888.  443 

known  a  fnnchiso  of  equal  antiquity  in  its  exercise,  though  most  undoubted    QMen*t  Bench, 
m  right,  against  which  ingenious  minds  might  not  raise  similar  objections.  ^^  quesn 

It  follows  almost  necessarily,  from  the  imperfection  and  irregularity  of  «• 

human  nature,  that  a  uniform  course  is  not  preserved  during  a  long  period : 
a  little  advance  is  made  at  one  time,  a  retreat  at  another ;  something  is  added 
or  taken  away  from  indiscretion,  or  ignorance,  or  through  other  causes ;  and 
when  by  the  lapse  of  years  the  evidence  is  lost  which  would  explain  these  ir- 
regularities, they  are  easily  made  the  foundation  of  cavils  against  the  legality 
of  the  whole  practice. 

So  also  with  regard  to  title ;  if  that  which  has  existed  from  time  immemorial 
be  scrutinized  with  the  same  severity  which  may  properly  be  employed  in 
canvassing  a  modem  grant,  without  making  allowance  for  the  changes  and 
■ccidents  of  time,  no  ancient  title  will  be  found  free  from  objection ;  that,  in- 
deed, will  become  a  source  of  weakness,  which  ought  to  give  security  and 
■trength.  It  has,  therefore,  always  been  the  well-established  principle  of  our 
law  to  presume  every  thing  in  favour  of  long  possession ;  and  it  is  every 
dij's  practice,  to  rest  upon  this  foimdation  the  title  of  the  most  valuable 
properties. 

We  should  be  departing  from  this  principle  and  practice,  if  we  were  now 
to  institute  the  inquiry  prayed  for,  and  call  upon  the  Vice  Chancellor  to  jus- 
fSfy  the  exercise  of  this  ancient  franchise.  It  is  possible  that  it  may  rest  upon 
no  legal  foundation ;  and  that  upon  a  full  examination,  it  may  turn  out  to  be 
incapable  of  being  supported.  By  refusing  this  rule,  we  do  not  prevent  the 
parties  from  raising  the  question,  if  they  shall  be  so  advised,  nor  prejudice  its 
determination ;  we  decline  only  to  render  any  assistance  in  originating  the 
proceeding,  which  may  imply  a  suspicion  in  our  minds  that  what  has  existed 
unquestioned  for  centuries,  is  referable  only  to  usurpation  on  the  crown. 

Upon  these  grounds  we  do  not  examine  minutely  the  several  objections 
above  enumerated ;  they  are  of  more  or  less  weight,  and  have  received 
kn^wers  more  or  less  satisfactory. 

The  principle  of  our  decision  would  lead  us  to  the  same  conclusion,  even 
if  we  should  think  that  many  of  them  remained  entirely  unanswered.  We 
•ere  pressed  with  the  anomalous  nature  and  inconvenience  of  this  jurisdic- 
tion, under  the  altered  circumstances  of  the  tiroes,  especially  that  the  power 
daimed  was  irresponsible  in  its  exercise,  and  liable  to  no  appeal. 

This,  however,  is  a  matter  with  which  we  have  no  concern.  If  abuses  are 
fimnd  to  exist,  for  which  the  law  gives  no  remedy ;  or  if  the  franchise  be 
Bmnd  objectionable  in  theory,  or  unsuited  to  the  present  times,  application 
■mst  be  made  elsewhere.  The  only  question  for  us  is,  whether,  under  the 
Bifcumstances,  sufficient  doubt  has  been  raised  in  our  minds  as  to  the  lawful- 
ness of  its  present  title,  to  make  it  proper  for  us  to  direct  the  information  to 
ke  filed.  That  has  not  been  done;  and  this  rule  will,  therefore,  be  dis- 
^rged. 

Rule  discharged. 


2h2 
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Queeu't  Bendu 


The  QuBEN  V.  The  Marquis  ofSAUSBURY, 


Jwu  2. 

lnapf>or'srate,     A  PPCAL  against  a  rate  made  for  the  relief  of  the  poor  of  the  | 
parish  of  Ware,  Wdret  in  the  county  of  Hertford,  wherein  the  Marquis  of  i$ 

the  Marquis  of    ^gg  ^^  ^8  follows:— 
SaUtbwry  was 
rated,  as  occu- 

Sier  of  land, 
escribed  as 
Ware  Bridge, 
which  was  a 
bridge  built  on 
wooden  piles 
across  the  river 
Lea,    It  ap- 
peared, in  a 
special  case 
sent  from  the 
Sessions,  that 
the  bridge  was 
partly  in  Ware, 
and  partly  in 
the  parish  of 
Great  AmwtUf 


Name 

of 

Occupier. ' 

Name 

of 
Owner. 

Description 

of 
Property. 

Name  of 

the 
Premiaea. 

I 

Mi 

A 

Marquis  of  Salisbury 

Bbrquis  of  Salisbury 

Land     - 

Ware  Bridge 

£i 

parish  there 
was  a  house, 
occupied  by  a 
toll-collector. 
Th(>  Marquis 
and  his  ances- 
tors had  been 
accustomed  to 


At  the  Sessions  the  rate  was  confirmed,  subject  to  the  opinion 
Court  on  the  following  case. 

Ware  Bridge,  the  property  rated,  is  situated  on  the  highway  of  t 
and  in  the  latter  north  road,  across  the  navigable  river  Lea,  connecting  the  town  of  W, 
a  street,  partly  in  the  parish  of  Ware,  and  partly  in  the  parish  of  Gri 
well,  and  is  itself  in  the  several  parishes  of  Ware  and  Great  Am%cell. 
wooden  and  very  ancient  structure,  resting  upon  piles  driven  into  th 
the  bottom  of  the  river,  and  on  abutments  of  brick- work  on  the  bank  c 
side.    Attached  to  the  bridge,  and  resting  on  piles  driven  also  into  tb 

^?dge,*but  not  ^^®  "^^^  '«  *  *^*"^  ^^  house.  used  by  the  person  who  collects  the  tolls 
the  road  upon  after  described ;  such  stand  or  house  is  in  the  parish  of  Great  Jmttel 
collector  re-  Occasional  repairs  necessary  to  the  wood- work  and  frame  of  the  bridg 
***^*^t*i^^f**^"  during  the  last  twenty  years,  been  executed  by  the  orders,  and  at  t 
them  from  year  of  the  present  Marquis  of  SeilUbury,  and  his  father,  the  late  Marquis ;  f 
!iJf*»Jii*'*  which  have  been  excavations  of  the  soil  in  the  bed  and  banks  of  tl 
for  the  purpose  of  driving  piles,  and  strengthening  the  abutments  an 
ties.  The  planking  of  the  carriage-way  has,  in  the  same  manner,  b 
paired  by  the  order  of  the  Marquis  of  Salisbvry,  and  his  late  father ; 
road  itself  iias  never  been  repaired  by  either  of  them. 

The  tolls  before  mentioned  are  regulated  according  to  a  fixed  scale 
in  the  deeds  hereinafter  mentioned.     They  are  collected  by  Jamee  Km 
resides  in  the  toll-house),  on  behalf  of  Robert  Everett,  who,  by  a  paro^ 
Hertford;  And    paent  with  the  Marquis  of  Salieburu,  has  contracted  for  the  receipt  o 

that  the  Mar-  ,  .        ,       ^   ••      ^  j.  ,    .    ^      ..  ,^«-  . 

quis  and  his  and  certam  other  tolls,  for  one  year  from  1  st  Apnl,  1 835,  at  the  rent  o 
mtUled"oThlEr  ^^^  twelfth  part  of  which  was  paid  at  the  time  of  the  contract,  and  the 
toll,  as  a  toll      of  that  sum  was  secured  by  equal  monthly  instalments  of  19iL  ISt.  9d 

traverse : — 

held,  1.  That  the  Sessions  were  justiiie<i  m  finding  that  the  Marquis  was  ownM  of  the  land 
on  which  the  bridge  was  built ;  and  that  there  was  an  occupation  of  the  land  by  the  Biarquis 
in  respect  of  the  tolls,  as  tolls  traverse. 

2.  That  the  occupation  was  beneficial,  inumuch  as  by  the  demise  of  the  tolls  by  parol, 
no  interest  passed  out  of  the  Marquis,  and  the  receirer  was  a  mere  bailiff  for  the  coUection  of 
them. 

3.  That  as  the  land  in  Ware  contributed  to  the  earning  of  the  toUa.  it  was  immaterial  that 
their  actual  perception  was  in  Great  Amwell, 

4.  That  the  Sessions  ought  to  have  found  all  the  facts,  from  which  the  Court  might  draw  a 
legal  inference;  and  that  it  is  not  sufficient  to  state  documentary  evidence,  without  finding  the 
facts  specifically. 


parol  agree- 
ment with 
the  Marquis. 
The  case  then 
set  out  several 
ancient  docu« 
menta,  which 
raised  a  strong 
probability  that 
JFare  was  a 
manor  within 
the  honour  of 
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nt  of  attorney,  executed  by  the  said  Robert  Everett  and  two  sureties ;    Qi«««iVBrtu*. 

10  grant  or  demise  of  the  tolls  had  been  made  or  executed  to  Robert     ^i,^  Qusbn 

rd  Saliebury  is  entitled  to  the  tolls  under  a  grant  of  6  Car.  1.   The  tolls    of  Salisbury. 
f  very  ancient  origin ;  and  the  following  evidence  of  their  nature  was 
iced  at  the  hearing  of  the  appeal. 

l,—*n7Edw.2. 

Hertford. 
inquisition,  taken  upon  oath  before  the  escheators,  who  say,  that  Aymore 
aUnce,  late  Earl  of  Pembroke,  was  seised  in  his  demesne,  as  of  fee,  on 
lay  of  his  decease,  of  the  castle  and  town  of  Hertford,  with  appurte- 
!S  in  the  county  of  Hertford.  Also  they  say,  that  the  tolls  of  the  mar- 
ind  the  traverse  within  the  borough  of  Hertford,  together  with  the  tolls 
i  fair  there,  is  worth  by  the  year,  30«.  by  estimation ;  also  the  traverse 
B  bridge  of  Ware,  and  at  the  bridgie  of  Thele,  pertaining  to  the  said 
igh  of  Hertford,  with  the  flow  of  the  water  from  the  town  of  Waltham 
r,  as  far  as  the  town  of  Hertford,  is  worth  by  the  year  8/.  And  they 
the  aforesaid  Earl  held  the  aforesaid  castle  and  town  of  Hertford,  with 
lanors  of  Essenden  and  Bayford  pertaining,  and  other  their  appurte- 
«  of  the  gid  of  the  now  lord  the  king,  by  what  service  they  know  not." 

2. — ^"  E.  Registro,  Due.  Lan. 
temp.  Hen.  5,  fol.  xlix. 

"  To  the  tenants  of  Hertford, — Henry,  Sic.,  greeting, 
(now  ye,  that  we,  considering  the  poverty  of  our  tenants  of  our  town  of 
'erd,  and  others  dwelling  in  the  same  town,  of  our  especial  grace,  have 
med  and  released  unto  our  said  tenants,  and  the  other  inhabitants,  all 
er  of  toll  to  us  pertaining,  of  and  for  all  kinds  of  merchandize  which 
be  bought  at  the  fairs,  markets,  &c.  in  the  town  aforesaid,  for  the  term 
I  years  next  to  come,  saving  always  as  to  the  custom  to  us  due  of  and 

11  kinds  of  merchandize  which  shall  pass  over  the  water  of  Lea  by  the 
above  said,  in  the  same  manner  as  we  have  at  the  bridge  of  Ware,^^ 

3._«<  The  counties  of  Hertford, 
Middlesex,  Surrey. 
rhe  acooonts  of  all  and  singular  the  ministers  of  the  king's  majesty,  then 
intable  from  the  feast  of  St.  Michael  the  archangel,  35th  Hen.  8,  unto 
une  feast,  36th  Hen.  8  (that  is  to  say)  for  one  whole  year,  as  follows: — 
rhe  farm  of  the  toll  or  passage  of  the  bridge  of  Ware,  for  27/.,  lately  re- 
d  from  the  issues  of  the  toll  traverse  of  the  bridge  of  Ware,  so  lately 
i^ed  by  the  collector  of  customs  and  tolls,  daily,  weekly,  and  quarterly 
les  not  answer  here,  because  the  profit  thereof  is  demised  unto  William 
tr,  by  indenture,  and  is  charged  below,  under  the  sum  of  34/.,  as  parcel 
is  farm.  Neither  does  he  answer  for  4/.,  lately  received  from  the  issues 
le  toll  of  the  bridge  of  Hertford,  with  the  farm  of  the  fishery  of  the 
erne  water ;  but  he  does  answer  for  34/.  from  the  farm  of  the  toll,  other- 
!  called  the  traverse  and  custom  of  the  castle  and  honor  o^  Hertford,  parcel 
^  duchy  of  Lancaster,  to  be  taken  in  the  accustomed  manner  (that  is  to 
l.&c.'' 
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Qusen't  Bmdh.  4. — ^'  Dachy  of  LoncoMier.    Certificates 

ThTouiwif  *"**  depositions,  38  Eiit 

*'  A  commission  to  divers  officers  of  the  duchy  court  of  LaneaMteTf  iodoned 
^Salisbury.  '  ^  commission  to  inquire  of  toll  over  Ware  Bridge,  &c.,  in  the  coootie  of 
Hertford  (33  Eiiz.y  reciting,  that  by  reason  of  the  number  of  barges  upon 
the  river  Lea,  lately  made  navigable  by  Act  of  Parliament,  the  carriages  of 
which  were  of  late  made  by  carts  and  on  horses'  backs,  over  the  bridge  of 
Ware  or  Hertford,  and  Standetead,  which  paid  toll  at  the  nid  bridges  the 
tolls  were  greatly  decaied ;  and  it  required  the  commissioners  to  asoerftia 
the  truth  of  the  premises,  and  whether  any  toll  was  due  in  respect  of  the 
barges." 

•  6. — **  The  return  to  the  above  commission  stated  that  '  the  towle  of  the 
said  bridges  is  decaied  within  these  tenne  yeres  past,  to  the  yerely  value  of 
16/.  at  least,  by  reason  of  the  number  of  barges  greatly  increasing  oathe 
river  of  Lea,  to  which  river  there  now  belongeth  above  thirty  barges,  whidi, 
one  week  with  another,  do  carry  above  1,000  quarters  of  come ;  and  that  her 
Majestey  never  had  any  telle,  rent,  or  dutie  paid  by  any  bargeman  for  or  in 
respect  of  any  carriage  by  water.  Moreover,  we  do  find,  by  divers  drcot- 
stances  and  due  examination,  that  the  towle  of  the  said  three  bridges  is  notnov 
worth,  to  be  letten  to  any  tenant  or  farmer  whatever,  above  40  marks  bj  the 
year." 

6.— «  1  Car.  1,  to  2  Car.  1.— The  accounts  of  the  minister  of  the  kid  tte 
king  of  his  duchy  of  Lancaster : — 

"  The  farm  of  the  toll  of  the  bridges,  and  he  answers  for  16/,  from  the  6ni 
of  the  toll  travers  and  customs  of  the  lordship,  castle,  and  honor  of  Hertferi 
of  all  things  for  sale  passing  over  the  bridges  of  Hertford,  Ware,  and  Htrt' 
field,  Stansfield^  and  elsewhere,  in  divers  places  in  the  countie  of  iXvjfM 
so  demised  unto  Nathaniel  West  for  a  term  of  years,  8cc.  &c." 

7  — "  Ministers'  accounts  for  the  6  &  7  Car.  1,  wherein  WiUiam  Eiri  of 
Salisbury,  answers  for  49/.  2s.  bd.,  from  the  fee-farms  granted  to  him  1^ 
letters  patent  of  his  said  Majesty." 

8. — ^*  Letters  patent,  dated  the  6  Car.  1,  which,  after  recitipg  an  indentois 
of  17  Jao.  1 ,  made  between  the  said  James  1,  of  the  one  part ;  and  &  Awjf 
Hohart,  bart.,  and  others,  of  the  other  part;  whereby  the  said  James  did,  at 
the  request  and  nomination  of  his  then  present  Miyesty  king  CkarUs^  \0H 
then  prince  of  Wales,  &c.,  and  for  his  sole  use  and  benefit,  lease,  granl^  ^ 
to  farm  let,  to  the  said  Henry  Hobart  and  others,  all  those  the  honor,  ctftk 
lordship,  manor,  town,  grange,  farms,  rents,  revenues,  lands,  teoementSi  aii 
hereditaments  of  Hertford,  with  their  rights,  members,  and  appttrtenaiiceiiB 
the  said  county  of  Hertford,  being  part  of  the  lands  belonging  to  the  ancieit 
duchy  of  Lancaster,  for  the  term  of  ninety-nine  years ;  and  that  the  nil 
lessees,  by  an  indenture  of  20th  of  September,  8  Car,  I,  did  anign  toccMi 
persons  the  castle  and  manor  of  Hertford,  and  all  the  rights,  ke^  and  all  tk*i 
to\\»,  otherwise  called  traverse  and  customs  of  the  lordship,  castle,  and  wuKt 
pf  Hertford,  parcel  of  the  duchy  of  Lancaster,  to  be  taken  and  reoeiTsd  tf 
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Uieretofore  had  been  accastomed,  for  the  residue  of  the  said  term  of  ninety-  Queen*g  Pmeh. 
nine  years.  It  was  by  these  now  recited  letters  patent  made  known,  that  his  jy^^  quekn. 
laid  Majesty  did  confirm  the  last-mentioned  indenture,  and  in  consideration  «. 

of  292/1  16«.  9d.  paid  by  Wiiiiam  Earl  of  Salifbury,  did  grant  to  the  said  of  Salisbury. 
sari,  his  heirs  and  assigns  for  ever,  his  Majesty ^s  reversion  of  his  aforesaid 
nsnor  and  castle  of  Hertford;  and  also  all  that  toll  and  all  those  tolls,  called 
traverse  and  customs  of  the  lordship  of  Hertford,  in  the  said  county  of  Hert-- 
fordt  to  be  taken  in  manner  accustomed  (that  is  to  say),  of  all  saleable  things 
passing  through  the  town  of  Hertford^  and  also  through  the  towns  of  Ware, 
Biehop^M  Hatfield,  Tkele^  otherwise  TlierU,  Belbar,  and  elsewhere,  in  divers 
places  in  the  said  coimty  (that  is  to  say),  for  every  cart,  carrying  or  laden 
with  wool,  flax,  corn,  leather,  wine,  or  other  wares  and  saleable  things,  pass- 
ing over  the  bridges  aforesaid,  or  elsewhere  in  divers  places  above  mentioned, 
two-pence.  For  every  horse,  carrying  saleable  things,  whose  pack  is  tied 
ander  the  horse^s  belly,  one  penny;  and  if  the  load  be  not  tied,  one  half- 
penny ;  except  a  horse  carrying  com,  for  which  is  to  be  taken,  to  wit,  one 
frrthiog.  And  also  for  every  man,  carrying  wares  or  saleable  things  on  his 
back,  whose  pack  exceeds  the  value  of  four-pence  sterling,  passing  over  the 
bridges  aforesaid,  or  elsewhere  as  aforesaid,  one  farthing." 

The  castle  of  Hertford  belongs  to  the  present  Marquis  of  Salisbury,  It  is 
the  practice  to  charge  all  waggons  and  carts,  laden  with  merchandize,  passings 
over  the  bridge,  with  the  toll ;  but  if  it  pass  through  the  town,  and  not  over 
the  bridge,  no  toll  is  demanded. 

If  the  Court  should  be  of  opinion  that  the  tolls  were  rateable,  then  the  order 
of  Sessions  was  to  be  confirmed:  if  otherwise,  then  it  was  to  be  quashed. 

T%enger,  A.  S.  Dowling,  and  Calvert,  in  support  of  the  order  of  Sessions. 
—It  will  not  be  denied  on  the  other  side  that  this  bridge  is  a  structure  so 
iCied  to  the  soil,  as  to  make  it  a  rateable  tenement,  Tfie  King  v.  The  Inho" 
htmUe  of  Londonihorpe(a),  Tke  King  v.  The  Inhabitants  of  Otley,  Suf- 
felkib).  But  it  may  be  said,  that  as  the  tolls  were  let  by  the  Marquis  of 
Saliedury,  the  lessee,  and  not  the  lessor,  was  liable  to  be  rated.  If  the  de- 
nise  had  been  by  deed  under  seal,  there  might  have  been  some  weight  in 
that  argument ;  but  the  case  expressly  finds  that  the  tolls  were  let  under  a 
parol  agreement;  and  it  is  quite  clear  that  no  interest  passed  under  such  a 
demise,  because  demises  of  incorporeal  hereditaments  must  be  under  seal. 
Bird  V.  Higgineon  (c),  Gardiner  v.  William  eon  {d).  It  makes  no  difiTerence 
Ihil  the  party  rated  did  not  reside  within  the  parish,  inasmuch  as  the  pro- 
prietor of  land,  is  liable  to  be  rated  to  the  relief  of  the  poor,  in  the  parish  where 
the  land  lies,  Rejp  v.  The  Inhabitants  of  Barnes  {e);  and  as  the  tolls  were 
Keeived  for  the  use  of  the  Marquis,  he  is  liable  to  be  rated  as  a  beneficial 
occnpier.  And  the  case  is  distinguishable  from  Rex  v.  Liverpool (f),  and 
Beg  V.  Beverley  Gas  Light  Company  (g),  where  it  was  held  that  property 
Ud  for  public  uses,  is  not  liable  to  be  rated. 

Bat  the  principal  questbn  is,  whether  this  is  a  toll  traverse,  or  a  toll 

W  6  T.  R.  377.  (e)  1  B.  &  Ad.  117. 

W  I  B.  &  Ad.  161.  (f)  7  B.  &  C.  61. 

e)  2  A.  &  E.  696 ;  1  Ear.  &  Wol.  61 .  (g)  1  N.  &  P.  646 ;  Will.,  Wol.  & 

id)  2  B.  &  Ad  336;   and  see  also  Dav.  221. 
^e  T.  Chipping  JVorUm,  5  East,  239. 
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QMera'f  Bfnek,  thorough.     If  it  18  a  toll  traverse,  then,  as  the  term  imporfit,  there  must  be 

ThTousEM     ^"  ownership  of  the  soil,  and  the  tolls  are  subject  to  be  rated.     lo  the  inqui- 

«.  sition,  taken  in  the  17  Edw.  2,  thetraTerse  of  the  bridge  at  Ware  is  roentiuiied. 

of  SALiBwar'  "^  ^^  ^®  minister's  accounts,  the  **  issues  of  the  toll  traverse  of  the  bridge  of 
Hare,  ^  are  included.  The  description  of  the  tolls  in  the  letters  patent  of 
6  Car,  1 ,  which  is  the  foundation  of  the  title  of  the  Marquis  of  Saiit^jft 
seems  to  put  the  question  beyond  all  doubt ;  because  mention  is  there  made 
of  "  all  the  tolls  called  traverse,  and  customs  of  the  lordship  and  honor  if 
Hertford^  And  the  facts  which  are  stated  tend  to  shew  that  the  bridge,  u 
well  as  the  tolls,  are  vested  in  the  Marquis.  The  tolls  would  not  be  pud 
unless  the  bridge  was  kept  in  repair,  and  the  reparations  have  always  been 
made  at  the  expence  of  the  party  who  was  entitled  to  the  tolls. 

Ftati  and  E,  F,  Moore,  contrd. — ^Therc  is  nothing  in  the  case  to  shew  tbit 
the  Marquis  of  Salisbury  is  the  owner  of  the  bridge,  or  the  land  on  which  it 
stands.  As  to  the  repairs  which  were  done  to  the  bridge,  they  might  have  bees 
in  respect  of  the  ownership  of  the  tolls.  It  is  true  that  in  some  of  the  ancient 
documents  the  tolls  are  called  tolls  traverse,  but  the  meaning  of  the  word 
traversum,  in  ancient  times,  was  different  from  that  which  is  now  attached  toit. 
In  Jacobus  Law  Dictionary,  transpersum  is  defined  *'  a  ferry  ;^  and  that  mein- 
ing  is  not  inconsistent  with  this  being,  in  fact,  a  toll  thorough,  payable  lor 
passing  over  the  bridge  and  highway.  And  the  repair  of  the  bridge,  which  li 
found  to  be  a  highway,  is  sufUcient  to  support  the  claim  to  toll  thorough, 
Smith  V.  Shepheard(Ji),  Brett  v.  Beaies  (t).  And  even  if  this  were  originlly 
a  toll  traverse,  it  would  become  a  toll  thorough  when  the  bridge  became  a 
portion  of  the  highway.  The  distinction  between  toll  thorough  and  toll  tra- 
verse is  spoken  of  by  Lord  Tenterden,  C.  J.,  in  Brett  v.  Bealee  (f).  He  saji, 
"  There  are  two  sorts  of  toll  recognized  by  the  law,  toll  traverse  and  toU 
thorough;  and  the  plaintiff  will  be  entitled  to  a  verdict  on  the  pleadings  iq 
this  case,  if  he  establishes  his  title  to  either.  Where  a  party  has  the  burdeo 
of  repairing  public  highways,  he  may,  though  those  were  public  ways  at  tbi 
time  that  the  liability  to  repair  commenced,  be  entitled  to  take  toll,  in  coih 
sideration  of  those  repairs,  and  that  is  toll  thorough.  The  plaintifls  roaj, 
however,  be  entitled  to  toll  traverse.  That  arises  when  the  owner  of  the  soil 
dedicates  it  to  the  use  of  the  public,  but  at  the  time  of  the  dedkatkHi  reserres 
to  himself  toll  from  those  who  pass  over  it.  The  reservation  must  be  mide 
at  the  time ;  and  in  this  case,  therefore,  it  must  have  been  made  before  the 
time  of  William  the  Conqueror ;  for  it  appears  from  Dameeday  Book  thst 
there  then  was  a  town,  and  highways  of  some  standing,  at  Cambridge.  At 
that  time  the  town  belonged  to  the  king;  and  if  he  or  his  predecessor,  at  the 
time  when  highways  were  first  made  there,  reserved  toll  to  themselves  fot 
Dassing  over  them,  he  would,  at  that  time,  be  entitled  to  toll  traverse  (A)*" 

■   (A)  Op.  flliz.  710.  thither  to  be  bouglit  and  sold;  and* 

(t)  10  ti.&  i\  508  ;  and  Moo.  &  Malk,  always  to  be  paid  by  the  buyer,  and  set 

41 7>  by  the  seller,  except  there  Se  sume  ess* 

(A*)  The  following  extract   is  made  tome  otherwise.   There  are  divers  aH^ 

from  *<  Les  Termes  de  la  Ley^"  580. —  tols,  as  turn  tol ;  which  is,  where  fol  ii 

*<  Tol,  or  tolne,  is,  most  properly,  a  paid  for  beasts  that  are  driven  lobe  soldi 

payment  used  in  cities,  towns,  markets,  although  they  be  not  sold  indeed. 

and  fairs,  for  goods  and  cattcll  brought  Tol  traverse  is,  where  one  cUimito 
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*he  right  to  take  these  tolls  seems  to  be  a  sort  of  pontage,  which  is  described  Qusntt  BendL 
¥  Lord  Coke  as  "  a  toll  for  passage  or  carriage  over  a  bridge ;  and  thereupon     j^^  Quim 

is  called  pontage (0'*     In  the  grant  from  Charles  the  First,  no  mention  is  ,^^    •• 

isde  of  the  bridge,  but  the  grant  is  confined  to  the  tolls ;  and  tolls  per  j0  are  of  Salisbury* 
ot  rateable.     Nor  does  it  make  any  di0erence  that  there  is  a  toll-house ;  be- 
ftuse  if  that  were  pulled  down,  the  tolls  would  still  be  received,  Rex  v.  Snow*' 

Cur.  adv.  vult 


Lord  Dbnman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court.— ^ 
rhis  is  an  appeal  against  a  poor  rate,  to  which  Lord  Salisbury  is  assessed,  as 
the  occupier  of  land  in  the  parish  of  Ware  ;  and  the  land  so  occupied  is  des- 
»ibed  in  the  rate  as  Ware  Bridge.  It  appears,  from  the  facts  stated,  that  Ware 
Bridge  is  partly  in  the  parish  of  Ware,  and  partly  in  that  of  Great  Amwell. 
[tis  a  wooden  structure,  resting  on  piles  driven  into  the  bed  of  the  river,  and 
»  abutments  of  brick- work  on  the  banks.  Attached  to  the  bridge,  and  resting 
»  piles  driven  into  the  bed  of  the  river,  but  in  the  parish  of  Great  Amwell,  is 
i  stand  or  house,  occupied  by  the  person  who  collects  the  bridge  tolls.  The 
vpairs  of  the  bridge,  for  the  last  twenty  years,  have  been  done  by  the  late 
md  present  Marquis ;  and  in  doing  them,  excavations  have  been  made  in  the 
nil  of  the  bed  and  banks  of  the  river,  for  the  purpose  of  driving  piles,  and 
trengthening  the  abutments  and  land-ties.  The  planking  of  the  carrmge- 
ray  has  been  in  the  same  manner  repaired  by  them  from  time  to  time,  but 
lot  the  road  itself  upon  the  bridge.  The  Marquis  is  the  grantee  from  the 
town,  in  right  of  the  duchy  of  Lancaster,  of  the  bridge  tolls,  in  the  manner 
■oro  particularly  described  hereafter.  Upon  these  facts,  if  there  were 
lothing  more  in  the  case,  there  would  be  clearly  quite  enough  to  warrant  the 
Sessions  in  finding  that  there  was  an  occupation  of  land  in  the  parish  of  Ware 
fj  the  Marquis,  and  an  occupation  beneficial  in  respect  of  the  tolls.  The 
kctual  perception  of  the  tolls  in  the  parish  of  Great  Amwell  alone  would  be 
■material,  because  the  land  in  Ware  would  appear  to  contribute  towards  the 
Mrning  them ;  and  the  case  would  seem  to  be  almost  identical  with  that  of 
tixy.  Bamoe;  the  difference  that  a  road-way  was  placed  upon  the  planking 
if  the  bridge,  and  kept  in  repair  by  others  than  the  Marquis;  whereas  in  the 
ate  cited,  the  Bridge  Company  made  and  repaired  the  carriage-way  as  well 
M  the  bridge,  could  not  be  considered  material,  because  it  would  not  rebut  the 


bare  a  halApenny,  or  such  like  tol,  of 
erm  beatt  ariven  over  his  ground. 

^  trough  tol  is,  where  a  town  pre- 
icribes  to  have  certain  tol  for  every  beast 
lint  goes  through  thdr  town,  or  for 
ever?  icore  or  hundred,  which  seems  not 
^  be  811  unreasonable  a  prescription  or 
castooie  as  some  have  thought,  thoueh 
it  be  through  the  king's  highway  (as 
iWv  call  it),  where  everv  man  may'law- 
^^J.fOf  if  there  be  one  thing  for  another. 
^  if  there  be  a  bridge,  or  such  like 
CMBmodily,  provided  at  the  costs  and 
*^gcs  of  the  town,  for  the  ease  of  tra- 
^cUcn  that  drive  that  way,  wherebv 


their  journey  is  either  shortened  or  bet- 
tered, why,  then,  may  not  tol  he  lawfully, 
and  with  good  reason,  demanded  of 
them?  &c. 

"  But  divers  citizens  and  townsmen 
are  free  from  paying  tol,  by  grant  of  the 
king  or  his  ancestors,  or  do  claim  the 
same  bv  prescription  or  custome.  So 
also  spiritual  persons  and  religious  men 
were  quit  of  paying  tol  for  their  goods 
and  merchandizes  bought  and  sold,  &c. 
But  now  the  Statute  of  21  H.  8,  c.  I3» 
wills  that  they  shall  not  merchandize.*^ 

(0  Uhu  WebVs  Catey  8  Rep.  Mb. 

(m^  4  B.  &  Ad.  717- 
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QMMi'«  Bmdk.    presumption  of  ownership  and  occupation  of  the  bridge  itselC  and  the  hud  on 

'^^l^oXm      ^^^  1^  stands,  arising  from  the  facts  before  stated.     Two  circimnlaoret, 

V.  boweveri  were  relied  on,  to  relioTe  the  Marquis  from  the  present  assessineiit; 

^^kusmr!    ^  ^rst>  ^^^  ^y  reason  of  a  demise,  another  person  was  the  occupier;  the 
second,  that  the  nature  of  the  toll  itself,  and  the  title  under  which  the  Marquii 
held  it,  when  examined  into,  shewed  conclusively  that  he  was  not  the  owner 
of  the  bridge,  or  land  on  which  it  stands ;  but  that  he  had  repaired  the  bri^ 
only  in  respect  of  the  tolls  granted  to  him.     With  regard  to  the  former,  the 
case  states  the  tolls  to  be  collected  by  /.  Kent^  who  resides  in  the  toU-home, 
on  behalf  of  j5't;er«t/,  and  that  Everett  receives  them  under  a  parol  agreemest 
with  the  Marquis,  for  one  year,  at  a  yearly  rent  or  sum,  to  be  paid  by  monthly 
instalments,  secured  by  a  warrant  of  attorney ;  and  that  the  Marquis  hii 
executed  no  grant  or  demise  of  the  tolls.     Assuming,  then,  that  the  toOs  m 
claimable  in  respect  of  the  ownership  of  the  land,  there  is  no  evidence  hen 
that  the  land  eo  nomine,  is  professed  to  be  demised  at  all ;  there  is  nothing  (o 
shew,  that  at  this  moment  the  Marquis  is  not  in  the  possession  of  the  bodtf 
the  purpose  of  doing  the  repairs;  indeed,  for  every  purpose  consistent  with 
the  bare  collection  of  the  tolls  by  Everett,  at  the  toll-house.    On  the  other 
hand,  though  there  is  an  agreement  for  a  demise  of  the  tolls  eo  nomine,  yet, 
as  by  their  nature  they  can  only  pass  by  deed,  no  interest  at  law  has  passed 
out  of  the  Marquis,  who  must,  therefore,  be  still  considered  in  possessioo  of 
them,  his  intended  tenant  being,  in  truth,  only  his  bailiff  for  the  collectioD  of 
them. 

We  pass  to  the  consideration  of  the  remaining  point  of  the  case.  The 
question  intended  here  to  be  raised  is,  whether  the  toll  claimed  by  the  Ma^ 
quis  be  toll  traverse,  or  toll  thorough ;  in  the  former  case  it  would  imply  the 
ownership  of  the  land,  and  then  the  repairs  before  mentioned  would  still  be 
referable,  as  before  they  appeared  to  be,  to  the  ownership  of  the  bridge  and 
land ;  in  the  latter,  no  such  inference  would  arise,  and  the  repairs  of  the  bnlge 
would  be  explainable  as  done  in  respect  only  of  the  toll,  and  as  the  oeoei- 
sary  consideration  to  render  the  grant  of  it  valid.  The  Sessions  have  not 
found  all  the  facts,  from  which  we  might  draw  the  legal  inference;  bat,  in 
addition  to  some  facts  stated,  have  supplied  us  with  a  considerable  portioBof 
documentary  evidence.  This  is  not  the  proper  mode  of  submitting  a  csm  fir 
our  consideration;  and  it  must  not  be  assumed,  because  we  enter  into tbe 
examination  of  these  documents,  that  we  will,  upon  all  occasioiiSt  inqniieifll^ 
matters  of  fact,  properly  cognizable  by  the  Sessions  only. 

From  the  documentary  evidence,  it  appears  that  the  Marquis  derivei  title 
to  this  toll  under  a  grant  from  the  crown,  of  the  reversion  expectant,  on  tbtfi 
of  the  honor,  castle,  lordship,  manor,  town,  &c.,  of  Hertford,  Arnold  the 
parcels  of  the  grant  specially  set  forth  are  these : — '*  all  that  toll,  and  all  thoee 
tolls,  called  traverse  and  customs  of  the  lonlship  and  honor  of  Hmrtfori  is  the 
said  county  of  Hertford,  to  be  taken  in  manner  accustomed,  that  is  to  i^* 
of  all  saleable  things  passing  through  the  town  of  Hertford^  and  also  throtgh 
the  town  of  Ware,  Bishop' e  Hatfield,  TheU,  otherwise  TJberfe,  BMet,  tA 
elsewhere,  in  divers  places  in  the  said  county,  that  is  to  say,  for  every 
cart.  Sec.,  passing  over  the  bridges  aforesaid,  &c.''  The  Marquis,  thevtfoei 
takes  this  by  the  description  of  a  toll,  called  traverse,  and  bek>nging  lolhe 
lordship  and  honor  of  Hertford.  This  grant  is  of  the  date  of  6  Car.  I.  Wt 
are  also  supplied  with  an  inquisition  after  the  death  of  Aymar  de  Vak^ 
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The  Marquis 
of  Salisbuky. 


Stfl  of  Am^niAt,  in  which  the  toll  is  coDoected  with  the  castle  and  town  of  Queen'i  BeneK 
Wmrtfard,  and  called  "  the  traverse  at  the  bridge  of  Ware.^'  A  minister's  account  ThTouiiii 
or  Hertford,  of  the  35  &  36  Hen.  S,  describes  it  as  "  the  toll  traverse  of  the 
Iffidge  of  Ware;**  and  in  another  account  of  the  1  &  2  Car.  1,  the  minister 
mswers  for  16il  from  the  farm  "  of  the  toll  traverse  and  customs  of  the  lordship, 
astle  and  honor  of  Hertford,  of  all  things  for  sale  passing  over  the  bridges 
if  Hertford,  Ware^  &c.  It  cannot  be  denied  that  this  is  strong  evidence  to 
ihew  that  tne  toll  in  question  is,  in  its  nature,  toll  traverse ;  it  raises  a  strong 
probability  that  Ware  is  a  manor  within  the  honor  of  Hertford,  and  that  the 
Marquis  is  the  owner  of  the  wastes  in  it ;  the  soil,  therefore,  may  well  be  in 
Vm,  and  that  it  is  so,  is  consistent  with  the  facts  of  repairs  before  stated. 
We  thkok  that,  after  this  evidence,  the  burden  was  cast  upon  the  Marquis  of 
Meeting  it  by  contrary  evidence ;  and  that  in  default  of  his  doing  so,  the 
Sesuona  were  well  warranted  in  considering  it  a  toll  traverse,  and  in  confirm« 
iig  the  rate  upon  him.  The  order  of  Sessions,  therefore,  will  be  confirmed. 

Order  of  Sessions  confirmed. 


The  QuBEN  V.  Lord  Oodolphin  and  another.  Justices  of  the      a^  26. 

Peace  for  CAMBiuDaESHiRE. 


JV   H.  WATSON  obtained  a  rule  niei  for  a  numdamue,  directed  to  two  A  friendly  kkt 

w  w    #  cietv  WAS  es* 

justices  of  Cambridgeehire,  and  commanding  them  to  hear  and  deter-  tabiiihed  in 
me  the  complaint  of  Thomae  Lupeon,  against  the  president  and  stewards  j^of \u"^  '"i 
cf  the  Cambridge  Friendly  Society  called.  The  Old  Club,  were  duly  en- 
It  appeared  by  the  affidavits,  that  the  old  club  was  established  in  1775 ;  and  c?ilifof  thl  ^^^ 
in  1794  the  rules  of  the  society  were  duly  enrolled,  in  pursuance  of  the  Acts  pemce,  in  pursu- 
of  Parliament  relating  to  finendly  societies.    In  1804,  a  new  set  of  rules,  tute,^and 


were 


em 
un- 


which  were  stated  **  to  differ  most  materially  and  essentially  from  the  former  ^^'^^^ 
rulea,**  was  adopted  and  acted  upon  by  the  members,  until  1820,  when  a  After  that  time 
tUrd  set  of  rules  was  adopted  and  acted  upon,  up  to  the  time  of  making  this  ^iVwere^ 
ipplication.    Lupeon  became  a  member  previous  to  1804 ;  and  he  signed  the  made,  but  not 
roles  of  1804  and  1820,  as  president  of  the  society,  the  rules  of  1794  never  the  sMiety  act- 
being  in  any  way  referred  to  or  acted  upon  subsequent  to  1804.    In  Sep-  SSti'fiw 
lember,  1880,  Lupeon  was  dismissed  from  the  society  at  one  of  the  monthly  der  the  belief 
■eatings,  upon  a  charge  of  misconduct,  whereupon  he  made  a  complaint  before  enrolled^  ^*'* 
the  county  magistrates,  and  obtained  a  summons,  requiring  the  president      In  1836,  a 
and  steward  of  the  society,  to  appear  and  shew  cause,  why  he  should  not  be  society,  who  * 
re-admitted  a  member  of  the  society.     When  the  summons  was  heard,  the  ^^y^F^^* 
<ittoefS  of  the  society  objected  that  the  magistrates  had  no  jurisdiction  to  hear  maticee  for  re- 
fte  compkint,  upon  the  ground  that  the  new  rules  had  never  been  enrolled  ™yiS^J  ^f 

33  Geo.  3,  c.  54,  ft.  15,  but  they  refused  to  interfere,  upon  the  ground  that  as  the  rules  were  not 
enrolled,  they  had  no  jurisdiction.  Upon  an  application  for  s  mamdamus  to  the  justices,  to 
compel  them  to  hear  and  determine  the  complaint,  the  Court  refused  to  issue  the  writ,  upon 
the  ground  that,  for  want  of  confirmation  ana  enrollment,  the  new  rules  were  inoperative ;  and 
that  it  was  not  a  clear  consequence  that  the  old  rules  could  be  resorted  to,  for  tne  purpose  of 
holding  the  society  together  under  the  Sutute. 
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QMm't  BenA.  vf'ith  the  clerk  of  the  peace  in  pureuance  of  the  Statute  (a).  It  i 
fr^^^^  ^^&^  Lupsan,  whilst  he  was  the  president  of  the  society,  had  giyen  ; 
money  to  an  attorney's  clerk  to  enable  him  to  enrol  the  rules ;  and 
members  of  the  society  believed  that  the  rules  had  been  duly  enrol 
also,  that  the  magistrates  had,  on  several  occasions,  determined  co 
under  the  provisions  of  the  Statute  previous  to  1835.  Under  these 
stances  the  magistrates  refused  to  hear  the  complaint,  until  the  opini< 
€k)urt  had  been  obtained,  as  to  whether  they  had  any  jurisdiction. 

Kelly  and  Gunning  shewed  cause  in  Hilary  Tsrm. — ^As  the 
rules  had  not  been  allowed  and  enrolled,  the  magistrates  had  no  jui 
to  interfere,  under  the  powers  given  to  them  by  the  fifteenth  sectio 
Statute  (a),  Rex  v.  Witham  Samnye*  Bank  (b).  The  three  first  sectic 
that  the  society  could  not  be  deemed  to  be  within  the  provisions  of  the 
unless  the  rules  were  enrolled;  and  therefore  after  1804,  the  soci< 
be  treated  as  having  been  a  voluntary  society.  T%e  King  v.  GiU 
an  authority  to  shew  that  it  is  necessary  for  the  justices  to  ascertain 
rules  have  been  allowed  and  confirmed,  before  they  exercise  any  juri 
and  in  Battey  v.  Troumrow(d),  it  was  held  that  an  action  could  not 
tained  by  the  trustees  of  a  benefit  society,  who  were  appointed  under  n 
lations  agreed  to  by  the  members,  unless  the  new  regulations  were  o 
at  the  Quarter  Sessions,  although  the  original  rules  of  the  society  had 
rolled  in  pursuance  of  the  Statute.  Ex  parte  Norrieh  (e),  is  expressly 
to  shew  that  the  society  must  be  treated  as  being  dissolved.  If  the  ma 


(a)  Stot  33  Geo.  3,  c.  54,  s.  I,  em- 
powers the  m  embers  of  a  friendly  society, 
from  time  to  time  to  assemble  together, 
to  make  proper  and  wholesome  rules, 
orders,  and  regulationg,  and  to  impose 
fines,  &c. ;  and  also  from  time  to  time 
to  alter  and  amend  such  rules,  &c.  as  oc- 
casion shall  require;  or  to  annul  and 
repeal  the  same,  and  to  make  new  rules, 
&c.in  lieu  thereof,  under  such  restrictions 
as  are  in  the  Act  contained. 

Sec.  2  provides,  that  all  such  rules, 
with  all  convenient  speed  after  the  same 
shall  be  made,  altered,  or  amended,  and  so 
from  time  to  time  after  every  making, 
altering,  or  amending  thereof,  shall  be 
exhibited  in  writing  to  the  justices  of  the 
peace  assembled  at  the  quarter  sessions ; 
which  rules  shall  be  subject  to  the  re- 
view of  the  justices,  who  shall  allow  and 
confirm  the  same,  and  after  the  confir- 
mation thereof,  the  rules  shall  be  signed 
by  the  clerk  of  the  peace,  and  a  dupli- 
cate thereof  on  parchment  shall  be  de- 
posited with  the  clerk  of  the  peace ;  and 
such  rules,  approved  and  filed  as  afore- 
said, shall  be  binding  on  all  parties 
during  the  continuance  of  the  same;  and 
no  such  society  shall  be  deemed  or  taken 
to  be  within  the  intent  and  meaning  of 
the  Act,  until  such  rules, &c.  should  have 
been  confirmed  and  filed  as  aforesaid. 

Sec.  3  provides.  That  no  rule,  con- 


firmed by  justices  of  the  peace 
said,  shall  be  altered,  rescindc 
pealed,  unless  at  a  general  m 
the  society ;  and  such  alterati 
peal  shall  be  subject  to  the  rer 
justices  at  quarter  sessions  as 
and  shall  be  filed  in  the  roann< 
before  directed ;  *'  and  that  no 
order,  or  regulation  shall  be  b 
have  any  force  or  effect,  until 
shall  have  been  agreed  to,  and  < 
by  such  justices,  and  filed  as  a 
By  sec.  15,  if  any  member  si 
himself  aggrieved  bv  any  thin] 
such  society,  it  shall  be  lawfu 
two  justices  of  the  peace,  on  < 
made  upon  oath,  to  issue  their 
to  the  officers  of  such  societv, 
to  summon  such  persons  as  hav 
of  the  rules ;  and  the  justices  i 
ceed  peremptorily  to  hear  and  i 
in  a  summary  way  the  raattei 
complaint,  according  to  the  i 
port  and  meaning  of  the  rulff 
society,  "  confirmed  by  the  jw 
cording  to  the  directions  oitX 
and  shall  make  such  order  thei 
them  shall  seem  just 

(b)  1  A.  &  £.  321 ;  3  Nev. 
416. 

(c)  8  B.  &  C.  439. 
(</)  4  Camp.  5. 
\e)  Jacob,  162. 
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bftd  interieredt  tbej  would  have  been  liable  to  an  action  of  trespass ;  and  the    QiMesV  Bmc* 
role  laid  down  in  Rex  v.  SiUifant  (/),  is,  that  if  the  jurisdiction  is  only  matter     xhToutEif 
of  doubt,  that  is  a  sufficient  ground  for  refusing  a  mandamuM, 


Biggt  Andrews  and  W.  H.  Wat$onf  were  heard  during  this  Term,  in  sup« 
port  of  the  rule. — The  society  which  was  established  in  1775,  has  never  been 
dissolved :  and  if  the  magistrates  have  no  power  to  act  upon  the  rules  made 
m  1804,  then  the  former  rules  of  1794,  which  have  never  been  repealed,  are 
in  force ;  and  as  those  rules  were  duly  enrolled,  the  magistrates  have  power 
to  enforce  them. — [Coleridge^  J. — It  is  stated  that  those  rules  have  never 
been  acted  upon  since  1804.] — The  length  of  time  which  has  elapsed  can 
Httke  no  difference.  The  society  has  never  pretended  to  act  as  a  voluntary 
society,  but  they  have  always  considered  themselves  as  acting  under  the 
pcovisicms  of  the  Statute.  If  the  long  interval  of  time  makes  any  difiTerence,  at 
what  moment  was  Lupton  deprived  of  his  privilege  of  appealing  to  the  magis- 
tiates?  If  the  remedy  before  the  magistrates  is  taken  away,  then  redress  can 
only  be  obtained  by  an  application  to  a  Court  of  equity ;  and  in  that  case, 
eteiy  member  of  the  society  must  be  made  a  party  to  the  suit,  Settumant  v. 
ihrtdiih  {g).  As  the  society  was  originally  established  under  the  provisions 
«f  the  Statute,  then  the  magistrates  have  jurisdiction,  unless  it  appeared  that 
As  society  was  subsequently  dissolved.  But  by  the  3d  section,  it  is  expressly 
<BKted,  that  no  amended  rule  "  shall  have  any  force,"  until  it  has  been  con- 
irmed  by  the  justices,  and  filed  at  the  Quarter  Sessions ;  and  if  the  new  rules 
"voe  not  in  force,  the  society  remained  subject  to  the  old  ones.  It  cannot 
'ksaid  that  the  society  was  dissolved,  because  the  12th  section  of  the  Statute 
ssqnires  that  the  consent  of  five- sixths  of  the  members  shall  be  given,  before 
4e  society  can  be  dissolved ;  and  that  section  also  shews,  that  the  mere  acting 
luder  rules  which  are  never  enrolled,  cannot  operate  so  as  to  dissolve  the 
society. 

Lord  Denman,  C.  J. — ^It  is  stated  that  all  the  parties  had  acted  upon  the 
rules,  believing  them  to  have  been  duly  enrolled.     We  should  like  to 
Bfr.  Crunning  upon  that  point    How  can  you  say  that  this  is  not  a 
acting  under  the  provisions  of  the  Act  of  Parliament  ? 


r. 

Lord 

GODOLPHINtf 


OiHuiM^.-— If  the  magistrates  had  made  any  order,  and  had  attempted  to 
it,  they  would  have  been  liable  to  an  action  of  trespass,  as  they  could 
^9kf  justiiy  their  proceedings  by  shewing  all  the  circumstances  necessary  to 
them  jurisdiction.  Day  v.  King  (A).  It  appears  that  the  omissk>n  to 
the  rales  was  discovered  in  1835,  but  it  is  not  staled,  that  since  that 
oy  application  has  been  made  by  Lupson,  with  a  view  to  cause  them 
te  be  enrolled. 

Cur,  adv.  vult(t). 

LordDnoiAK,  C  J.»  on  this  day  delivered  the  judgment  of  the  Court  (y). — 


if)  4  A.  &  E.  354;  see  also  Res  v. 
AO.  1  Hir.  &  Wol  83;  Re*  v.  Jus- 
^tn  9fS9m»t$et,  1  Har.  &  Wol.  82. 

(f)  3  Vcs.  &  Beames,  180. 
^)  5  A.  &  E.  359;  2  Har.  &  Wol. 


(t)  The  4  &  5  mu.  4,  c.  40,  is  now 
the  Statute  in  force  for  the  regulation 
of  friendly  societies,  amending  10  Geo,  4, 
c  56. 

{j)  Lord  Denman,  C.  J.,  Littlcdale, 
JfiUiatMy  and  Coleridge^  Js. 
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Queen**  Bench.  This  was  a  rule  for  a  numdamui  to  justioea,  to  issue  a  Raminoni  to  the  pie- 
ThTouuN     Bident,  &c.,  of  a  friendly  society,  to  hear  and  determine  the  oomplaiDt  of 
Thomas  Lupson  against  the  society,  for  having  expelled  him.    Tlie  cuue 
shewn  was,  that  under  the  circumstances  hereinafter  stated,  the  fritfodlj 
society  in  question  was  no  longer  within  the  provisions  of  the  33  Geo.  3,  c.54, 
and  consequently  that  the  magistrates  had  no  jurisdiction.    In  answer  to  tbii 
it  was,  amongst  other  things,  urged,  that  some  of  the  members  had  reoently  de- 
clared that  the  society  was  still  existing  within,  and  governed  by  the  prori- 
sions  of  the  Act.    We  mentbn  this,  in  the  first  place,  to  dispose  of  it  at  ooei 
because  we  can  attach  no  importance  to  the  opinion  or  declarations  of  all  or 
any  portion  of  the  members  of  this  society  as  to  the  legal  character  now  to  bi 
attributed  to  it.    In  order  to  make  the  rule  absolute,  we  must  satisfy  wh 
selves  that  the  magistrates  have  jurisdiction  to  make  a  legal  order  in  tfce 
matter  in  which  their  interference  is  required — an  order  that  im^  be  edbml 
if  resisted,  and  the  enforcement  of  which  will  not  expose  the  magittntM  to 
the  payment  of  damages.     It  appears,  from  the  aflSdavits,  that  the  sode^ 
was  established  in  1775 ;  in  1794  their  rules  were  duly  enrolled,  and  coati- 
nued  to  be  acted  upon  until  1804.     At  that  time  new  rules  were  made,  ii 
many  respects  essentially  different  from  the  former ;  these  were  intended  to 
be  enroll^,  but,  in  fact  were  not ;  they  were,  however,  acted  on  till  181ft 
when  further  alterations  were  made,  which,  like  the  former,  have  never  beea 
enrolled.     In  both  instances  the  omission  to  enrol  appears  to  have  been  ujui- 
tentional,  and  the  misfortune  rather  than  the  fault  of  the  society.    Thesppfi- 
cation  to  the  magistrates  is  upon  the  footing,  that  the  rules  enrolled  in  1794»  ti« 
still  the  governing  rules  of  the  society.    In  support  of  this  the  third  sectiuo  of 
33  Geo,  3,  c.  64,  is  relied  upon.    That  section  enacts,  **  That  no  role  coca 
confirmed  by  the  justices  at  Sessions,  shall  be  altered,  rescindedf  or  repesH 
except  in  the  manner  there  provided ;''  and  then  proceeds  thus—*  and  mdi 
alteration  or  repeal  shall  be  subject  to  the  review  of  the  justioeSy  and  lU 
be  filed  in  the  manner  hereinbefore  directed ;  and  no  such  rule^  order,  Ac, 
shall  be  binding,  or  have  any  force  or  eflect,  until  the  same  shall  have  ben 
agreed  to  and  confirmed  by  such  justices,  and  filed  as  aforesaid."    It  if  cod- 
tended,  therefore,  upon  these  words,  that  as  the  new  rules,  by  which  the  fir- 
mer enrolled  rules  were  intended  to  be  repealed,  have  never  been  oonilnBed 
or  filed  at  Sessions,  they  have  no  force,  or  eflect  whatever ;  and  it  b  tboMO 
inferred  that  the  old  rules  are  still  in  operation,  and  the  society,  in  poiotof 
law,  still  governed  by  them,  and  so  within  the  protection  of  the  Statuta   Ai 
far  as  respects  the  new  rules,  it  appears  to  us  that  the  argument  if  «dl 
founded ;  whether  the  inference  drawn  as  to  the  present  binding  power  of 
the  old  rules,  be  correctly  drawn,  is  the  question.    The  section  under  eoon- 
deration  is  manifestly  framed  to  regulate  the  manner  in  which  any  society ' 
this  sort  shall  proceed  in  the  formal  repeal  or  alteration  of  a  confirmed  nl^ 
specifying  the  notices  and  proportion  of  consenting  members  which  shiD  b^ 
necessary ;  and  when,  in  compliance  with  these  requisitions,  an  old  rule  dnU 
have  been  altered  or  repealed  by  a  new  rule,  it  further,  and  in  addition,  pfo 
vides  that  such  new  rule  shall  not  be  binding,  or  have  any  eflect,  until  €0*" 
firmed  and  filed  at  sessions.    For  any  thing,  therefore,  intended  to  be  aftcted 
by  the  new  rules,  it  is  enough  to  say,  that  for  want  of  confirmation  and  (9io& 
they  are  at  present  inoperative,  but  as  it  must  be  taken  upon  these  ftrt^ 
that,  by  oonmion  consent  of  the  then  existing  members^  the  old  ruUst  veie 
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ed  in  1804,  and  have  practically  had  no  operation  since;  and  further^   Qit§tm'a  Bendc 
ist  be  presumed^  that  in  an  interval  of  33  years,  many  of  the  then     'n^  Qubbm 

members  must  have  died,  and  many  new  members  must  have  been 
vho  have  become  so,  upon  the  faith,  that  the  new  rules  were  the 
ig  rules  of  the  society,  and  who  may  have  been  in  entire  ignorance 
d  rules ;  it  is  by  no  means  a  clear  consequence  that  the  old  rules 
his  moment,  be  resorted  to  as  in  existence,  even  for  the  purpose  of 
the  society  together  under  the  Statute.  If  they  are  binding  rules  lor 
pose,  they  are  so  for  all  purposes;  they  may,  for  any  thing  we  know 
diflerent  rates  of  contribution  and  relief  from  those  now  acted  on,  and 
y  the  rights  of  the  members  in  other  material  points ;  and  there 
rise  the  gross  injustice,  that  members,  added  since  1804,  may  find 
res  now  upon  a  totally  different  footing  from  that  on  which  they  \m» 
[  themselves  to  stand,  when  they  joined  the  society.  The  only  de* 
se  exactly  in  point,  which  was  cited,  is  Ex  parte  Norrith :  that 
ipplication  made  in  1821,  to  the  Master  of  the  Rolls,  by  petition,  in 

a  summary  proceeding  against  a  late  trustee  of  a  friendly  society, 
le  8th  section  of  the  Statute  {k) ;  that  mode  of  proceeding  could  only 
;ed  in  case  the  society  was  existing  imder  the  Statute ;  the  same  point 
3,  arose  as  here.  The  facts  were,  that  the  rules  had  been  allowed 
I  in  1813 ;  soon  afler,  some  dissatisfaction  with  the  conduct  of  the 
aving  arisen,  a  committee  had  been  formed  to  regulate  the  affairs  of  the 
and  from  that  time  the  rules  had  not  been  attended  to,  the  meetings 
,  nor  payments  made,  nor  officers  regularly  appointed.  The  Master 
oils  said,  "  it  was  a  great  misfortune  to  these  societies,  that  they  were 
ibit  of  deviating  from  their  rules;  here,  since  1813,  they  had  ceased 
pon  the  rules  that  had  been  registered,  and  had  proceeded  on  a  dif- 
lan  ;  what  had  been  done  since,  had  been  done  by  agreement,  and  not 
^e  regulations.  They  had  become  dissolved,  and  the  G>urt  had  no 
ny  jurisdiction  under  the  Act'*    In  that  case,  it  is  true,  the  3d  section 

appear  to  have  been  noticed ;  and  in  the  view  which  we  have  taken 
Dt  applicable  ;  because  there  had  been  no  attempt  by  new  rules  for- 

alter  or  repeal  the  old  ones.  The  Master  of  the  Rolls  decides  upon 
t  of  a  practical  abandonment  of  the  old  rules,  which  is  the  difficulty 
sses  upon  our  minds,  in  the  way  of  issuing  the  mandamus  prayed  for. 
aware  of  the  extreme  inconvenience  of  putting  the  claimant,  in  the 
case,  to  seek  his  relief  in  a  Court  of  equity ;  but  with  the  authority 
Kirte  Norrish  liefore  us,  and  the  serious  doubts  (to  say  no  more), 
e  entertain  whether  the  magistrates  have  the  jurisdiction  which  the 
lid  command  them  to  exercise,  we  should  violate  our  well-established 
*  we  were  to  make  the  rule  absolute.  And,  whatever  may  be  the 
of  inconvenience,  in  the  particular  case,  we  perhaps  do  that  which  is 
ui  proportionably  convenient  in  general,  if,  by  discharging  the  rule, 
e  it  to  be  generally  understood,  that  these  societies,  cannot  depart 
(ir  established  rules,  or  neglect  to  comply  with  the  Statute  in  the  mode 
ng  or  repealing  them,  without  exposing  their  property  to  danger,  and 
ves  to  great  expence,  loss,  and  inconvenience. 

Rule  discharged. 


(At)  33  Geo.  3,  c.  54. 
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Qluent  Bench, 

June  1. 

In  tSBumpsit 
for  goods  told, 
Pletij  cover- 
ture, the  plain- 
tiffrepliea.th&t 
at  the  time  of 
delivering  the 

J  foods,  the  de- 
endant  was 
livinff  apart 
from  ner  hus- 
band, and  in 
adultery,  and 
that  her  hus- 
band was  not 
liable  to  pay, 
nor  did  pay  the 
defendant's 
debts ;  that  the 
plaintiff  did  not 
know  the  de- 
fendant was 
covert,  or  that 
she  was  living 
in  adultery; 
and  that  after 
the  death  of  her 
husband,  the 
defendant,  in 
consideration 
of  the  premises, 
promised  to 
pay,  Ac. : — 
Held,  that  the 
replication  was 
bad,  as  a  depar- 
ture from  tne 
declaration ; 
and  also  that 
there  was  no 
sufficient  aver- 
ment of  the 
death  of  the 
husband. 


Meyer  v.  Haworth. 

ASSUMPSIT  for  goods  sold,  &c. 

Ffea :  that  at  the  time  of  making  of  the  said  promises,  the  defendiot 
was  the  wife  of  one  John  Haworth, 

Replication:  that  at  the  time  the  several  debts  were  contracted  by  the 
defendant,  she  was  living  separate  and  apart  from  her  alleged  husband,  and 
in  open  adultery  with  one  W,  J.  It;  and  the  said  John  Haworth  was  not 
liable  for,  nor  bound  to  pay,  nor  did  pay  the  debts  so  contracted  by  the  de- 
fendant, whilst  she  was  so  living  separate  and  apart  from  him,  and  in  opes 
adultery  with  the  said  W,  /.  R.  as  aforesaid ;  and  that  at  the  time  of  ik 
sale  and  delivery,  &c.,  in  the  declaration  mentioned,  the  plaintiff,  did  not 
know,  that  the  defendant  was  the  wife  of  the  said  John  Hencorth,  or  ms 
living  in  a  state  of  open  adultery  as  aforesaid,  and  dealt  with  her  as  a/Mit 
Mole ;  and  that  the  defendant,  ailer  the  death  of  the  said  /.  Haworth^  and 
before  the  commencement  of  the  suit*  and  whilst  the  said  seyeral  debts  ww 
due,  to  wit,  on,  &c.,  in  consideration  of  the  premises,  promised  the  plaintiff 
to  pay  him  the  said  several  sums  in  the  declaration  mentioned,  when 
she  should  be  thereto  afterwards  requested,  but  that  she  had  not  paid  the 
same. 

Special  demurrer  and  joinder. 

Streeten,  in  support  of  the  demurrer.— The  replicatkin  is  a  departure  froB 
tne  declaration.  It  relies  on  promises  subsequent  to  the  death  of  the  defeod- 
ant,  which  are  other  than  those  declared  upon.  The  consideration  stated,  il 
also  different ;  in  the  declaration  it  is  stated  to  be  the  debts  due  from  thi 
defendant  herself;  in  the  replication,  a  moral  ob1igatk>n  to  pay  the  deUi  flf 
her  husband.  And  that  does  not  afford  any  ground  of  action,  LiilkfiM  v* 
Saee  (a),  Borden  v.  De  Keverberg  (Jt), 

Humftey,  contrd. — Rex  ^ .  Flintan  (c)  establishes,  that  the  hnsband  was  not 
liable.  This  was  a  debt  contracted  by  the  defendant  during  coverture,  aod 
therefore  affords  a  good  consideration  for  a  subsequent  promise,  Lee  v.  Mf' 
geridge  {d).  If  this  be  held  to  be  a  departure,  then  every  replication  to  a 
plea  of  the  Statute  of  Limitations  is  a  departure.  In  that  case,  as  in  thi 
present,  the  plaintifi*,  in  his  replication,  relies  upon  a  promise  other  than  tkl 
promise  stated  in  the  declaration.  So  in  both  cases  at  the  trial,  none  of  tl» 
promises  stated  in  the  declaration  would  be  proved. 

Streeten,  in  reply. — ^The  defendant  while  covert  was  never  in  a  situatioi 
to  contract,  Lewie  v.  Lee  (e).  In  Lee  v.  Muggeridge  all  the  special  ditai' 
stances  and  the  subsequent  recognition,  were  alleged  in  the  dedantioi* 
There  also  there  was  a  separate  provision  belonging  to  the  wife. 


(a)  2B.&Ad.  811. 

(b)  2  M.  &  W.  61 ;  2  Gale,  201. 

(c)  1  B.  &  Ad.  227. 


(rf)  5  Taunt  36. 
(e)  3  B.  &  C.  29L 
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Par  Curi€un  (/) — ^The  replication  is  a  departure  from  the  declaration.    QueenU  BenA, 
If  it  was  meant  to  rely  on  the  moral  obligation  as  a  consideration,  that  should        ^iayer 
hare  appeared  in  the  declaration.     The  consideration  alleged  in  this  declara-  r. 

tioo  was  altogether  void  ;  and  therefore  was  incapable  of  being  set  up  by  a  obth. 

labsequent  ratification. 

To  a  plea  of  infancy,  on  the  contrary,  a  plaintiff  may  reply  a  subsequent 
affirmation  of  the  contract,  and  that  will  be  no  departure ;  because  a  promise 
\j  an  infant  is  voidable,  not  void.  The  replication  is  ill  pleaded  in  another 
Kipect ;  it  contains  no  subfitantive  averment  of  the  death  of  the  husband. 

Judgment  for  the  defendant 

(/)  Lord  Denmanf  C.  J.,  LUtleddU^  Paiteson^  and  fFiUiamt,  Js. 


James  v.  Askew.  jroyas. 

jiSSUMPSIT  to  recover  the  amount  of  one  quarter's  board  and  lodging,  a  defendant  it 

found  and  provided  for  the  defendant's  son,  at  the  rate  of  105/.  per  an-  °e1ie?fo?co8U 

Hn.    At  the  trtal,  before  Coltvnan,  J.,  the  plaintiff  obtained  a  verdict  for  under  43  Geo.3, 

«ll  Q  c  46,  8. 3,  un« 

^*'  "*•  leiB  he  has 

A  rule  n%H  had  been  obtained,  calling  upon  the  plaintiff  to  shew  cause  why  ^®«"  ^^"*^*^ 

tte  defendant  should  not  be  allowed  his  costs,  under  43  Geo.  3,  c.  46,  sec.  3.  therefore', 

b  appeared  by  theaflSdavits  that  bailable  process  had  been  issued  against  the  ^asTsPue^^ 

fefaidant,  indorsed  for  26/.  5«.,  being  the  amount  of  one  quarter's  board ;  and  the  defen- 

Hnihat  the  plaintiff^s  attorney  in  the  country,  instructed  his  agent  in  London  oey  undertook 

Elo  arrest  the  defendant,  as  her  attorney  had  undertaken  to  put  in  special  to  put  in  special 

;  and  special  bail  having  been  put  in  accordingly,  no  arrest  was  made,  held  that  the 

»  role  was  obtained  on  the  ground  that  the  plaintiff  had  no  reasonable  ^thin*th°^^ 

kv  probable  cause  for  issuing  the  capias^  but  no  decision  was  given  on  that  Statute. 
1 


W%gkinum  and  Crompton  shewed  cause. — The  Statute  is  on.y  applicable 
the  defendant  **  shall  be  arrested  and  held  to  specia.  bail."     But  in  the 
It  case  there  was  no  arrest,  and  therefore  the  defendant  is  not  entitled 
ike  this   application.     In    Berry  v.  Adamson{a),   it   was  held   that 
a  sheriff's  officer,  who  held  a  warrant  on  a  writ,  sent  to  tlie  defendant, 
Jftd  asked  him  to  fix  a  time  to  call  and  give  bail,  the  act  of  the  officer  did  not 
iDt  to  an  arrest.     Bates  v.  Pilling  (b),  is  expressly  in  point,  to  shew  that 
must  be  an  arrest,  as  well  as  a  holding  to  bail,  con^rming  Blofieldv, 
(c),  which  had  been  previously  decided.    In  Preedy  v.  3I*Furlaine(d), 
Edwards  v.  Jones  (e),  it  was  decided  that  there  must  be  both  an  arrest 
iiboldiDg  to  bail,  to  entitle  a  defendant  to  the  benefit  of  the  Statute.     In 
▼.  Brougkion{f),  Parke,  D.,  seems  to  have  entertained  a  doubt 

r«)  6  B.  &  C.  528.  (e)  2  M.  &  W.  414;  Mur.  &  HarL 

f)  2  Cr.  &  Mecson,  374  92. 

W  9  Bing.  91.  (f)  2  Dow.  P.  C.  631. 
1  C.^  &  B.  819;  1  Gale,  2a 
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Qusen*»  Benek,  whether  a  holding  to  bail  was  not  sufficient  to  satisfy  the  words  of  the  Statute; 
Jambs         ^^^  ^^^  subsequent  authorities  must  be  taken  to  have  Battled  the  point  the 
»•  other  way. 

ASKBW. 

Cresstcell  and  /.  Henderson,  in  support  of  the  rule. — BaiiM  T.  PH^b 
the  only  direct  authority  in  favour  of  the  plaintiif ;  and  it  would  appetr  by 
that  case,  that  the  words  of  the  Statute  must  be  literally  complied  with,  and 
that  there  must,  in  all  cases,  be  an  arrest,  and  also  a  holding  to  bail  If  th 
Statute  were  thus  strictly  construed,  then,  if  a  party  went  to  prison  for  wot 
of  bail,  he  would  not  be  entitled  to  the  benefit  of  the  Statute,  although  this 
would  probably  be  a  case  of  greater  hardship  and  oppression,  than  that  oft 
defendant  who  was  able  to  procure  bail.  But.  the  cases  cited  on  the  other 
side  shew  that  the  Statute  is  complied  with,  if  the  defendant  goes  to  priioo 
in  default  of  giving  bail.  And  in  Edwards  v.  Jones,  Aiderson,  R,  said,  that 
the  reasons  upon  which  the  judges  decided  Bates  v.  Pitling,  were  utteriy 
irreconcileable  with  the  point  before  them.  All  the  difficulty  upon  this  mlh 
ject  has  arisen  by  a  misunderstanding  of  the  case  of  Berry  v.  Adamson,  where 
the  plaintiff  having  alleged,  in  a  declaration  for  a  malicious  arrest,  that  (he 
defendant  had  arrested  him,  it  was  properly  decided  that  the  evidenee  did 
not  support  the  declaration  ;  and  no  doubt  the  declaration  ought  to  have  beca 
differently  formed  to  meet  the  circumstances  of  that  case.  But  here  the  qnef- 
tion  is,  whether  the  defendant  may  not  be  considered  as  having  been  arrested, 
inasmuch  as  he  must  be  supposed  to  have  been  in  the  custody  of  his  bail,  and 
was,  beyond  all  question,  liable  to  be  rendered  by  them  at  anytime.  Gnih 
ger  v.  Hill(g),  shews,  that  in  order  to  constitute  an  arrest,  it  is  oot  necemx 
that  there  should  be  actual  contact  of  the  defendant's  p^raon. 

Cur,  ad»>  tuk 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court— In  thif 
case  we  were  called  upon  to  give  the  defendant  costs,  under  the  43  Gee,  t 
He  had  put  in  and  perfected  special  bail,  but  had  not  been  arrested.  We 
are  of  opinion  that  costs  should  not  be  given  under  the  Statute,  unless  then 
has  been  what  may  be  called  an  arrest. 

Rule  discharged. 

(g)  4  Bing.  N.  C.  212 ;  1  Arnold,  42 ;  and  see  note  (b),  I  Arnold,  44. 


May  31.      The  QuEEN,  Oil  the  prosecution  of  Taylor  v.  TheMANCsa' 

TER  and  Leeds  Railway  Company. 


1.  The  Court  A  RULE  nisi  had  been  obtained  for  a  certiorari,  to  remove  an  mqoiritiii 
^^^rtiSmrfto  ^  ^"^^  ^^*^  Ck)urt,  for  the  purpose  of  quashing  it,  upon  several  gnmndiM^ 
quub  M  inqui-  forth  in  the  afSdavits,  but  upon  which  the  Coiurt  delivered  no  optnioo.   Ai 

•ition  taken  to  '^  * 

asBen  compenaation  for  preoiuea  taken  for  a  Railway,  under  a  Local  Act,  unless  facts  are  posi* 
tirel^  stated  which  nite  a  stiong  presumption  that  something  illegal  has  been  done ;  and  aemUtt 
that  m  all  caaes,  the  inquisition,  or  a  copy,  ought  to  be  brought  before  the  Court,  whta  thm 
rule  for  the  certtorairi  ia  granted. 

2.  Where  an  affidant  contains  an  ambiguous  word,  the  Court  will  not  construe  it  to  bear  Hks 
tame  meaning  as  some  more  appropriate  and  well  known  term,  which  might  have  been  used. 
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uisition  had  been  held  before  the  sherifT,  to  assess  the  value  of  certain  pre-    Qma'^  Bemjk, 

les  taken  from  W.  Taylor,  for  the  purposes  of  the  Railway,  in  pursuance  of     xhe  Quisk 

;6&7  m//.  4,  cczi. 

The  afSdavits  upon  which  the  rule  was  obtained,  set  out  the  several  clauses 

the  Act  of  P^liament,  which  authorized  the  Company  to  take  premises  for 

»  purposes  of  the  Act,  and  directed  the  mode  in  which  compensation  was  to 

ascertained  and  paid.    It  appeared  that  the  Company  were  empowered  to 

be  any  of  the  lands  which  were  described  in  the  schedule  to  the  Act ;  and  cer- 

D  other  lands  which  were  not  in  the  schedule,  afler  having  obtained  the  cer^ 

irate  of  two  justices  of  the  peace.    Taylor  stated  in  his  affidavit  that  he  had 

Dtested  against  the  right  of  the  Company  to  take  the  lands,  but  that  notwith- 

inding  the  protest,  a  jury  w^s  impannelled,  and  the  inquisition  taken,  and 

It  the  jury  gave  their  verdict  for  the  sum  of  17,000/.  for  the  purchase  of  the 

emises.    The  affidavit  proceeded  as  follows :  "  All  and  singular  which  said 

emisea  are  in  such  inquisition  stated  to  be  particularized  in  the  said  war- 

Bt,  and  to  be  by  the  said  Act  of  Parliament  authorized  to  be  taken  by  the 

id  Company,  for  the  purposes  in  the  said  Act  mentioned,  but  which  this 

|)onent  asserts  is  not  the  fact ;  whereupon  the  said  sheriff  did  pronounce 

d  give  judgment  for  such  purchase  money.     And  deponent  further  objects, 

it  the  said  inquisition  does  not  set  forth  or  contain,  either  in  form  or  in 

ibstance,  the  notice^  commonly  called  the  Notice  to  Treat,  required  by  the 

id  Act  to  be  given.** 


CrMUwUf  Sir  W.  W.  Foliett,  and  Tomlinson  shewed  cause. — The  inquisi- 
m  it  not  properly  before  the  Court,  and  a  copy  of  it  ought  to  have  been  set 
It  in  the  affidavits  upon  which  this  rule  was  obtained,  or  the  rule  might  have 
Ben  drawn  up  upon  reading  the  inquisition.  It  is  said,  that  the  premises 
iiich  were  taken  are  not  included  in  the  Act  of  Parliament ;  but  that  ought 
»have  been  shewn  by  setting  out  a  full  description  of  the  premises,  as  des- 
Aed  in  the  inquisition.  There  is  no  statement  upon  oath  to  shew  that  the 
hnpany  have  done  any  illegal  act.  The  statement  amounts  to  this,  that 
ifior  objected  to  the  acts  which  were  done ;  but  he  does  not  go  on  to  state 
ay  sufficient  grounds  for  making  the  objection.  As  to  the  allegation,  that 
bedeponent  ^  objects**  that  there  was  no  notice  to  treat,  it  is  altogether  in« 
oficient  to  satisfy  the  Court  that  there  was  no  such  notice,  in  point  of  fact. 

Sr  F,  Pollock  and  Sir  G,  Lettnn,  in  support  of  the  rule. — There  is  sufficient 
■  the  affidavits  to  bring  the  inquisition  before  the  Court ;  and  Taylors  affi- 
^t  states  in  substance  that  the  premises  were  not  included  in  the  schedule; 
^^efore  the  Company  had  no  authority  to  take  the  premises,  and  the  inqui- 
''on  is  Toid.  As  to  the  use  of  the  word  "  objects,^  it  is  the  same  as  if  the 
^7  had  sworn  positively  that  there  was  no  notice  to  treat. 

U)rd  DfiNMANy  C.  J.— No  doubt  a  certiorari  will  issue,  if  it  should  appear 
^  the  Company  have  taken  any  thing  from  the  applicant,  which  the  Act  of 
'limient  did  not  authorize  them  to  take ;  but  we  must  clearly  see  that  such 
^^  fact.  I  do  not  understand  how  we  can  see  it,  unless  a  copy  of  the 
i^liaition  is  set  out  upon  the  affidavit ;  or  if  a  copy  cannot  be  obtained,  then 
1^  a  distinct  affirmatbn  that  such  property  has  been  taken.  In  either  case. 
^  ftct  ought  distUDCtly  to  appear.    But  tiiat  is  not  done  when,  as  in  the 
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QsMii't  Benek.  present  case,  the  applicant  merely  objects  that  such  and  such  defect 
Tht  QusBN  '^  merely  shews  that  the  party  is  making  a  bond  fide  objection,  and 
not  sufficient.  With  respect  to  the  other  points,  it  appears  that  the  ioq 
stated  generally  that  there  was  authority  ;  and  the  affidavit  should  haT< 
distinctly  that  there  was  not.  ^hat  is  nut  shown  by  a  statement  i 
lands  are  not  included  in  the  Act  of  Parliament ;  because  lands  which 
mentioned  in  the  schedule  may  be  taken,  by  obtaining  a  certificate  fr 
justices  of  the  peace.  The  existence  of  such  a  certificate  ought  to  ha 
negatived,  and  a  full  statement  ought  to  be  made,  to  shew  that  soi 
illegal  has  been  done  under  the  inquisition.  I  cannot  assent  to  the  ar| 
that  the  inquisition  may  be  brought  up,  and  that  the  Court  may  aflerwi 
whether  there  is  any  defect  in  it  or  not  It  ought  to  be  dearly  made  c 
there  is  a  defect,  and  whether  that  defect  be  fatal  or  not,  can  be  con 
afterwards.  I  wish  further  to  observe,  that  we  cannot  encourage  appl 
of  this  description ;  and  we  must,  in  all  cases,  distinctly  see  that  1 
some  matter  of  fact  existing,  upon  which  a  reasonable  doubt  may  be  n 
point  of  law 

LiTTLEDALB,  J. — ^I  am  of  the  same  opinion.  The  affidavit  ought  t 
set  out  a  copy  of  the  inquisition,  or  a  statement  of  its  contents. 

Pattbson,  J. — It  is  said,  that  by  using  the  word  objeei,  the  same  i 
meant  as  if  the  deponent  had  sworn  to  the  matters  contained  in  the  ail 
but  1  never  will  encourage  the  practice  of  permitting  a  man  to  use  on 
in  an  affidavit,  and  afterwards  allow  him  to  say  it  means  the  same  tl 
some  other  word  which  he  might  have  used.  On  the  other  point,  I  agr 
we  ought  not  to  grant  a  certiorari,  unless  facts  are  positively  stated, 
shew  that  something  illegal  has  been  done. 

Williams,  J. — To  warrant  a  certiorari,  there  ought  to  be  a  stroo| 
sumption  raised  in  the  affidavits  that  the  inquisition  is  bad.  I  am  not 
how  the  Court  can  be  fully  apprised  whether  an  objection  is  fatal,  uole 
contents  of  the  inquisition  be  stated  in  the  affidavits. 

Rule  discharge 


JtCoy  26. 


In  an  action  for 
funeral  ezpen- 
ces,  brougnt 
acainst  one 
who  had  given 
ordera  for  the 
funeral,  al- 
though he  was 
not  executor : 


Green  v.  Salmon. 

^HIS  was  an  action  brought  by  an  undertaker,  to  recover  his  chii|« 
burying  the  defendant's  mother.  At  the  trial,  before  CoUrid^ti 
the  Middleeex  Sittings  during  this  Term,  it  appeared  that  the  dec* 
by  her  will,  leA  her  two  sons  and  a  daughter,  residuary  legatees.  The  del 
ant,  who  was  not  executor  under  the  will,  was  charged  by  the  plaiatif  i 
the  expences  of  the  funeral,  upon  the  ground  that  he  had  given  an  e^ 


/ieU, that  a  re*  ,  .    .-    ,  .        *  *   ^*t.    a 

liduary  legatee  wis  not  an  incompetent  witness  for  the  plaintiff;  because  the  eaUCeof  the  de- 
cowed  was,  at  all  evenU,  liable  to  pay  the  reasonable  expences  of  the  funeral,  and  oouJd,  id  do 
•Ttnt,  be  liable  beyond  them. 
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f>erfbrmance ;  and  the  husband  of  one  of  the  residnary  legatees   Quetn's  BMdL 
a  witness  in  support  of  the  plaintiff's  case.     The  defendant's        grbik 
:ted  that  the  witness  was  incomp)etent,  as  he  was  interested  in  v, 

estate  from  the  payment  of  the  funeral  expences.     The  learned 
id  the  evidence,  and  a  verdict  was  found  for  the  plaintiff  for 


der  moved  for  a  new  trial,  upon  the  ground  that  the  evidence 
have  been  received.  The  witness  was  interested  in  proving  the 
<e,  because  the  executor  would  be  relieved  from  paying  for  the 
that  would  increase  the  amoimt  of  the  residuary  estate.  Brice 
I,  makes  it  doubtful  whether,  in  a  case  like  the  present,  the 
lid  be  liable  at  all.  In  that  case  Paiieson,  J.,  said,  there  was 
:h  goes  the  length  of  deciding  that,  if  the  funeral  be  ordered 
person,  to  whom  credit  is  given,  the  executor  is  liable.— > 
—That  was  altogether  extra-judicial,  and  had  reference  to  another 
.] — At  all  events,  the  executor  would  not  be  held  liable  for  so 
as  46/. — [Litiiedale,  J. — There  is  a  case  upon  this  subject  now 
ic  Court  of  Exchequer,] — According  to  Rogers  v.  Price  (&),  it 
ily  seem  that  the  executor  would  be  liable  for  the  costs  of  a  fune- 
implied  promise  to  pay. 

Cur.  adv.  vuU. 

IAN,  C.  J.,  this  day  delivered  the  judgment  of  the  Court. — In  this 
)and  of  a  residi^ry  legatee  was  called  by  the  plaintiff,  an  under- 
go that  defendant  had  expressly  employed  plaintiff  to  conduct  the 
'endant's  mother,  at  a  cost  of  about  46/.  The  question  is,  whe- 
ness  was  not  interested  to  relieve  the  residuary  estate  of  the 
charging  the  defendant.  We  think  he  was  not ;  for  the  estate 
events,  pay  the  reasonable  expences  of  the  funeral,  and  can  in  no 
•le  beyond  them. 

Rule  refused  (c). 

&  Main.  512.  (c)  See  Laceyy,  fFalrond^  3  Hodf^ei;. 

J.  28.  215. 


Blunt  v.  Heslop.  J«««d. 

SIT  to  recover  the  amount  of  an  attorney's  bill.    Several  issues  Th«  Statute 
lised,  but  the  only  one  which  became  material,  was  upon  a  plea,  J  ^i^uTre** 
d  that  the  plaintiff  had  not  delivered  a  signed  bill,  one  month  an  attorner's 
tioQ  was  commenced.  vered  '*  one 

ial  before  Lord  Dentnan,  C.  J.,  at  the  London  Sittings  after  month  or  more" 
Term,  1836,  it  was  in  evidence,  that  the  plaintiff  delivered  a  ghallbecom- 
>  the  defendant,  on  the  12th  January,  1836,  and  the  writ  was  "•"c^^tore. 

•^  coyer  it  :— 

the  9th  of  February.    It  was  contended,  on  behalf  of  the  defend-  Held,  that  the 

e  action  was  commenced  too  soon,   inasmuch  as  the   Statute  Recomputed 

ezclusiTe  of  the  day  on  which  the  bill  is  delitered. 
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Qufem*t  FeiKh.  2  Geo,  2,  c.  23,  8.  23,  requires  that  the  bill  should  hiiTe  been  deGmcd 
"  one  month  or  more^'  before  the  commencenient  of  the  action.  The  leaned 
judge  reserved  the  point,  and  a  verdict  was  found  for  the  plaintiff. 

A  rule  nut  was  obtained  to  set  aside  the  verdict,  and  to  enter  a  nonsoit, 
in  pursuance  of  the  leave  reserved  at  the  trial. 

Channell  shewed  cause.— By  the  2  Geo,  2,  c.  23,  s.  23,  an  attorney  cuioat 
recover  fees  "  until  the  expiratbn  of  one  month  or  more,"  after  be  ifadl 
have  delivered  a  bill  of  such  fees ;  and  that  has  been  oonstmed  to  neu 
a  lunar  month  (a).  Here  twenty-eight  days  expired  on  the  8tli  of 
February ,  provided  the  day  of  the  delivery  of  the  bill  was  included 
in  the  reckoning.  Although  one  or  two  cases  may  appear  to  be  con- 
trary, yet  the  current  of  authorities  tends  to  shew,  that  where  conpola- 
tion  of  time  is  to  be  made,  from  an  act  done,  the  day  on  which  the  act  is  to 
be  done  must  be  included  in  the  reckoning,  Castle  v.  Burditi{b),  7%eKni§ 
y.  Adderiey  (c),  Glaeeington  v.  Rawlins  {d).  The  other  side  will  contend 
that  Lester  v.  Garland  {e),  is  an  authority  against  the  proposition  contended 
for.  There  A.  was  required  to  give  certain  securities  within  six  months  after 
the  testator's  decease ;  and,  it  was  held,  that  the  six  months  were  to  be  coo- 
puted  exclusive  of  the  day  of  the  testator's  death.  But  in  that  ctse  the 
Master  of  the  Rolls  drew  a  distinction,  which  is  important  in  the  present  case; 
and  he  seems  to  have  considered  that  the  party  who  was  required  to  give  the 
security,  could  not  have  been  ex|)ected  to  begin  to  deliberate,  until  after  the 
day  of  the  death  of  the  testator.  He  says,  "  In  the  case  of  a  notice  of  ib 
action  to  be  brought,  the  party  necessarily  knew  the  time  at  which  he  ii 
served  with  the  notice,  and  may  immediately  begin  to  considerof  the  propriety 
of  preventing  the  action,  by  tendering  amends."  So  here,  the  bill  wasdd- 
vered  to  the  defendant  on  the  1 2th  of  Jemuary,  and  he  had  the  benefit  of 
notice  during  some  portion  of  that  day.  This,  therefore  was  an  act  done,  to 
which  both  parties  were  privy.  This  distinction  was  approved  of,  and  acted 
upon  in  Pel/ew  v.  The  Inhabitants  of  Wonford  (/),  Hardy  v.  Rjfle  (s)t 
Ex  parte  Farqvhar  (A)  and  Godson  v.  Sanctuary  (t).  The  decision  in  WVM 
v.  Fairmaner  (j)  will  be  relied  upon,  but  it  is  not  in  accordance  with  the  p(^ 
vious  authorities. 

R,  Alexander  and  Butt  contrd. — This  action  was  commenced  too  soon  by 
one  day.  The  intention  of  the  Statute  is  to  give  the  defendant  notice,  sothit 
he  may  have  due  time  to  examine  the  charges  made  by  the  attornejTi  aofl 
take  advice,  if  necessary.  Brooks  v.  Mason  {k).  But  here  the  defendant  hid 
but  twenty-seven  days'  notice;  because  the  day  upon  which  the  bill  wH  * 
delivered  cannot  be  reckoned.  Watson  v.  Pears  (/),  is  expressly  in  p«Bt 
There  a  patent  was  required  to  be  enrolled  within  one  calendar  nxMith  oeit 
and  immediately  after  the  date  thereof;  and  Lord  EllenborovyMt  C.  J^  hekl 
that  the  month  did  not  l)egin  to  run  till  the  day  after  the  date  of  the  patent' 

(a)  5  Esp.  168.  (h)  1  Mont.  &  M'A.  7. 

(b)  5  T.  R.  623.  (i)  4  B.  &  Ado.  255. 
Doug.  4G3.  ( f*)  N«»t  then  reported ;  _8f«  1  fl*** 


I 


3  East,  407.  &  H'lrl.  108 :  3  M  «^  W.  473. 

e)  15  Veaev,  248.  (A)  1  H.  Black.  290. 

/)  9  B.  &C.  144.  (/)  2  Camp.  294. 
(g)  9  B.  &  C.  608. 


f      was  delirered.     The  rule  must,  therefore,  be  absolute. 


i 


^  LiTTLEDALl,  J.— The  words  of  the  Statute  are  that  the  bill  shall  be  de- 
fiiered  **  one  month  or  more/'  before  the  action  is  commenced.  That  must 
iMtn  an  entire  month,  besides  the  portion  of  the  day  on  which  the  bill  is  de- 
Bfered.  The  cases  are  contradictory ;  but  this  Statute  clearly  points  to  a 
full  month's  notice. 

PATTBsoif,  and  Williams  Js.,  concurred. 

Rule  absolute. 

(m)  4  B.  Il(  A.  522.  (fi)  Ante,  p.  158. 
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The  words  of  the  Statute  are  very  strong,  that  the  bill  shall  be  delivered  Qut'eiCs  Bench. 
**  one  monJi  or  more.'*    PeUew  ▼.  Th9  InhaMaiUs  of  Wonford  is  an  autho- 
ntj  for  the  defendant ;  because,  although  the  distinction  which  has  been  ad- 
lerted  to,  was  recognized,  yet  it  was  held,  that  when  two  days  were  allowed 
fcr  giving  notice  of  the  destruction  of  property  by  fire,  the  time  was  exclu- 
nre  of  the  day  when  the  injury  happened.     If  any  thing  turned  on  the  ques- 
tion, as  to  whether  this  was  an  act  done,  of  which  the  defendant  may  be 
nipposed  to  be  priry,  it  does  not  appear  that  he  received  the  bill  on  the  day 
vhen  it  was  delivered.     But  the  true  way  of  determining  the  computation  is, 
to  reduce  the  period  to  one  day,  and  if  the  Statute  had  required  *'  one  day's 
Botioe  or  more,"  it  is  evident  that  the  action  could  not  have  been  commenced 
tuitil  alter  the  expiration  of  a  whole  day.     That  rule  has  been  adopted  in 
ill  the  cases  since  Lester  v.  Garland,     In  Webb  v.  Fairmaner,  this  mode  of 
amputation  was  adopted :  and  it  was  decided  that  where  goods  were  sold  upon 
i credit  of  two  months,  the  time  must  be  reckoned  exclusively  of  the  day  on 
vUch  the  contract  was  made.    If  the  words  had  been  "  two  months  at  least," 
it  is  dear  that  the  day  of  delivery  would  not  have  been  included ;  Zouch  v. 
A^^My  («n)i  The  Queen  v.  The  Justices  of  Salop  (n). 

Lord  Dbnman,  C.  J. — It  is  impossible  to  give  the  defendant  the  full  benefit 
of  the  Statute,  without  giving  him  the  fraction  of  the  day  on  which  the  bill 


SswBRCROP,  Administrator,  &c.  v.  Day  and  others.  June  i4. 

j4SSUMPSIT.    The  first  count  of  the  declaration  stated,  that  the  plaintiff,  j,  gy  ^  grant 

administrator  with  the  will  annexed  of  the  goods  of  Fox  decease!,  left  ofadmini»tra- 

tmdministered  by  Keman,  who  in  his  life  time  was  executor  of  Fox.  and  who  will  anoexed^to 


proved  the  will  of  Fox  in  the  Prerogative  Court  of  CanUrbury,  by  Macdonald,  l^^l"^  ^d  foi 

kit  certain  aiiomey  in  that  behalf,  to  whom  the  Ck)urt  granted  letters  of  admi-  the  benefit  of 

nitration  with  the  will  of  Fox  annexed, /or  the  benefit  of  the  said  Keman,  {he  admbUt'r*. 

^hich  said  Keman  appointed  McDowell  and  Hewlinqs  his  executors,  which  *or  becomet 

^^  ^  '  the  legal  rcn>re- 

sentatiTe  of  the  testator  until  the  executor  takes  out  probate  or  aim. 
\  2.  If  the  executor  die,  leaving  an  executor,  a  subsequent  grant  of  administration  with  the  will 

of  the  original  tesutor  annexed,  to  a  person  for  the  benefit  of  the  second  executor,  is  Tslid  only 
i  so  as  to  enable  the  second  administrator  to  recover  interest  on  a  principal  sum  due  to  the  original 

testator,  accruing  subsequent  to  the  grant  to  the  second  administrator,  but  not  interest  accruing 
during  the  lifetime  of  the  original  executor,  as  to  which  the  debt  and  legal  promise  of  the 
debtor  was  to  the  original  administrator. 


464  TERM  REPORTS  m  thk  QUEEVS  BENCH. 

Qmtrn^M  ^mek,  3f  Dowell  has  since  departed  this  life,  whereupon,  on  the  petition  of  the  phintiC 
administration  with  the  will  annexed  of  Fox  was  granted  to  the  plaintifT/ftr 
the  benefit  of  Hetclingt,  until  he  should  legally  apply  for  and  obtain  probate  of 
the  will  of  Kernan,  (which  Kernan  in  his  life-time,  was  the  executor  of /^of; 
and  duly  proved  the  will  of  Fox  as  aforesaid),  complained  of  the  defendant^ 
that  they  were  indebted  to  Kernan  as  executor  as  aforesaid,  in  500/^  for  in- 
terest due  on  the  forbearance  of  Kernan,  of  monies  owing  to  Kernan,  ae  ejrv- 
eutor,  and  had  promised,  &c.,  to  Kernan^  Breach,  non-payment  to  Kenm^ 
nor  to  the  plaintiff  administrator  as  aforesaid  since  his  death. 

Second  count,  that  the  defendants  were  indebted  to  the  plaintiff  as  adna- 
nistrator  o^  Fox,  for  interest  due  on  the  forbearance  by  the  plaintiff  as  ad- 
ministrator, of  monies  owing  to  the  plaintiff,  as  administrator,  &C.,  and  for 
monies  due  on  an  account  stated  between  the  defendants  and  the  pUiolif 
as  administrator,  &c.,  alleging  a  promise  to  the  plaintiff  as  administrator. 
Profert  of  the  grant  of  administration  to  Macdonald,  the  attorney  of  Ay^ 
nan,  with  the  will  of  Fox  annexed,  and  of  letters  of  administration  to  the 
plaintiff,  after  the  death  of  Kernan, 

Pleas:  to  the  first  coxxnX,  first,  that  Kernan  did  not  prove  the  will  of  far, 
but  on  the  contrary  thereof  administration  with  the  will  annexed  was  granted 
to  Macdonald,  and  3Iacdonald  thereby  became  and  was  personal  repreMO- 
tative  of  Fox,  until  the  death  of  Kernan,  without  this,  that  the  defendants 
were  indebted  to  Kernan  as  executor  as  aforesaid ;  second,  that  the  defend- 
ants did  not  promise  Kernan  as  executor  as  aforesaid.  To  the  second  count, 
that  they  did  not  promise  the  plaintiff  as  administrator  as  aforesaid.  Issue  joined. 

At  the  trial  before  l^rd  Denman,  C.  J.,  at  the  London  Sittings  after 
Michaelmas  Term,  1 836,  it  appeared  that  the  of  fendants  had  been  indebted 
to  Fox  in  a  sum  on  which  interest  was  payable. 

May,  1830,  Fox  died  in  the  West  Indies,  having  appointed  Kernan,  who 
was  then  also  abroad,  his  executor. 

December,  1830,  Fox  not  having  proved  the  will  personally,  administratioi 
was  granted  to  Macdonald,  for  the  benefit  of  Kernan, 

August,  1831,  Kernan  died,  having  appointed  M' Dowell  and  HtvdinjS^ 
his  executors ;  M'Dourell  afterwards  died. 

November,  1833,  administration  with  the  will  annexed  o^  Fox  was  granted 
to  the  plaintiff,  until  Hewlings  should  prove  the  will.  The  defendants  in 
August,  1831,  paid  off  part  of  the  principal,  by  paving  a  draft  drawn  upoo 
them  by  Kernan  as  executor,  and  admitted  by  letter  their  liability  to  him  in 
that  capacity  for  the  balance. 

December,  1833,  that  balance  was  paid  to  the  plaintiff. 

The  first  count  of  the  declaration  was  intended  to  claim  125/.,  for  inte- 
rest due  at  the  time  of  KernmCs  death :  and  the  second  count,  204/.,  fcc 
further  interest  due  up  to  December,  1833.  Macdonald  was  alive  tt  tto 
time  of  bringing  the  action. 

It  was  objected  that  Kernan  not  having  proved  the  will,  nothing  was  dw 
for  forbearance  by  him  as  executor,  and  therefore  that  the  first  count  coold 
not  be  sustained :  and  that  the  administration  to  Macdonald  never  harinj 
been  revoked,  Fox  was  legally  represented  by  him,  not  by  the  plaintiff;  ssA 
therefore  that  the  second  count  could  not  be  sustained ;  or  that,  at  all  evenly 
the  plaintiff  was  only  entitled  to  claim  for  such  amount  of  interest  as  bectfM 
due  since  tlie  grant  of  administration  to  him. 
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lid  far  the  plaintiff  for  the  whole  sum  claimed,  with  leave  to  move  the   QuaraVBeac^ 

Sewbacaop 
!e  nisi  having  been  obtained  to  arrest  the  judgment,  to  enter  a  verdict  *• 

defendants,  or  to  reduce  the  damages, 

^and  Petersdorjfff  now  shewed  cause. — The  plaintiff  was  the  legal  repre- 
re  of  Fax,  Macdonaid  was  appointed  administrator,  merely  as  the 
y  of  Kernan  ;  his  administration,  therefore,  ceased  at  the  death  of  Aer- 
the  same  way  that  administration  granted  durante  eUfseniid  of  an  exe- 
brood,  determines  ipso  facto  upon  the  return  of  the  executor ;  In  the 
*f  Cassidy  (a).  Taynton  v.  Hannay  {b),  was  decided  under  the  Statute 
3y  c.  87,  and  only  applies  to  cases,  where,  afler  probate  granted  to 
le  executor  has  gone  abroad.  The  allegation  therefore  of  forbearance 
man  as  executor,  and  of  promises  to  him,  is  correct;  Hirst  v. 
>).  The  right  of  action  also  has  since  devolved  upon  the  plaintiff,  as 
(trator  de  bonis  nan  of  Fox  ;  Catherwood  v.  Chabaud  (d).  Both  counts 
leclaration  are  therefore  supported. 

\  Campbell,  A.  G. — ^Probate  not  having  been  granted  to  Kernan,  he 
represented  the  testator.     The  circumstance  of  his  having  been  re- 
d  as  such  by  the  defendant's  letter,  cannot  alter  his  position, 
issue  upon  the  first  count  is,  whether  or  not  Kernan  proved  the  will 
.     That  issue  certainly  was  proved  in  favour  of  the  defendant, 
question  virtually  raised  on  the  2d  count  is,  whether  or  not  Glac- 
is the  legal  representative  of  the  testator;  it  is  submitted  that  he  is, 
8  death,  or  the  revocation  of  the  administration  granted  to  him.    Tayn- 
Hannay  decides,  that  on  the  death  of  Kernan^  the  administration  to 
nald  became  voidable  only.     The  principle  of  that  case  is  not  the  less 
ble,  because  administration  was  there  granted  under  the  Statute  38  G.  3. 
>n  should  the  Court  hold  otherwise,  then  Hetclings,  not  the  plaintiff,  is 
d  representative  of  the  testator,  Fox,  At  all  events  should  the  plaintiff 
tied  to  recover  any  thing,  it  can  only  be  for  so  much  interest  as  has 
1  since  the  grant  of  administration  to  him. 

Cur,  adv,  vnU, 

I  Dbnman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court  {e), — 
'as  an  action  by  the  plaintiff,  describing  himself  as  administrator  with 

II  annexed  of  Fox,  of  the  goods  left  unadministered  by  Kernan,  who 
:ecutor  of  Fox,  and  was  alleged  to  have  proved  the  will  by  Macdonaid, 
Huey,  to  whom,  as  such  attorney,  administration  with  the  will  for  the 

qH  Kernan  was  granted,  which  said  Kernan  is  since  deceased,  having 
t  Hetclings  his  executor;  and  on  his  death,  the  plaintiff  took  out  admi- 
ion  with  the  will  of  Fox  annexed,  for  the  benefit  of  Hewlings.  The 
DODt  states  that  the  defendants  were  indebted  to  Kernan  as  executor 
reiaid,  for  interest  of  money  forborne  by  him  as  such  executor,  and 

4Hag.360.  {d)  1  B.  &  C.  150;  2D.&R.271 

3  Boi.  &  Pul.  26  (e)  Lord  Denman,  C.  J.,  Litttedakf 

7  T.  B.  182.  Pattcson,  and  Coleridge,  Js. 
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(2«Mi^«  Bndk.    lays  the  promise  to  Keman  as  such  executor.    The  aeooDdcomit  ttalca 

the  defendants  were  indebted  to  the  plaintiff  as  such  adminiatralor,  and  bji 
the  promises  to  the  plaintiff  as  such  administrator.  Profert  is  made  of  the 
letters  of  administration  both  to  Macdonald  and  to  the  plaintiff  The  fnl 
plea  traverses  the  being  indebted  to  Keman  as  such  executor.  The  secoBii 
traverses  the  promise  to  Kertuau  The  third  traverses  the  promise  to  tb 
plaintiff.  The  question  in  the  case  is,  what  is  the  legal  eflect  of  tbew  dif- 
ferent letters  of  administration. 

We  are  of  opinion  that  by  the  first  grant  Macdonald  became  tbe  kgd 
representative  of  Fox^  during  the  life  of  Kernan,  and  at  all  events  uncfl  W 
should  himself  take  out  probate,  which  he  never  did ;  but  that  on  the  iafk 
of  Keman  that  grant  was  ipso  facto  at  an  end,  and  the  subsequent  grtnt  to 
the  plaintiff  is  good.  The  consequence  is,  that  the  plaintiff  is  entitled  to  le- 
oover  on  the  second  count  all  interest  accruing  subsequent  to  the  grut  It 
him,  and  the  rule  must  be  made  absolute  to  reduce  the  Terdict  on  ibd 
count  to  that  amount.  But  the  defendants  are  entitled  to  a  verdict  on  both 
the  issues  on  the  first  count,  because  the  defendants  never  were  indebted  to 
Keman  as  executor,  for  interest  not  promised  him  as  executor.  Thar 
debt  and  their  promise  in  law  for  interest  during  Keman*s  life  was  to  tk^ 
donald  as  administrator,  and  not  to  Keman,  This  appears  od  the  iaoe  of 
the  declaration  itself,  and  therefore  would  be  a  ground  for  arresting  jodgmart 
on  the  first  count ;  but  as  we  are  of  opinion,  that  the  issues  on  that  cont 
are  proved  in  favour  of  the  defendant,  the  rule  will  be  absdute  to  entertkt 
verdict  accordingly. 

Rule  absolute  to  enter  verdict  for  defendants  on  the  M 
count,  and  to  reduce  the  damages  on  the  second  coosL 
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Doe,  dem.  Baverstock  v.  Rolfb. 


P^JECTMENT.    At  the  trial,  at  the  Essex  Spring  Assizes,  1836,  befat 

VaughoHt  J.,  the  learned  judge  directed  the  jury  to  find  a  verdict  ftrtb 

plaintiii^  and  having  given  leave  to  the  defendant  to  move  to  enter  a 


On  the  16th 
May,  1778. 
J.  H.,  tenant 
for  life,  and 
Janr,  the  wife 

oiJcmet  B.,  tenant  in  tail  of  copyhold  premiset  remainder  to  J.  /£  in  fee,  surrendered  fbr  tlie 
pQrpoee  of  suRering^  a  recovery,  which  waa  suffered,  and  the  premises  surrendered  to  the  xam  of 
J.  H.  for  life,  remainder  to  Jane  B,  for  life,  remainder  to  tbe  heirs  of  the  surrivor.  The  same 
day  J.  If.,  James  and  Jane  B.  surrendered  a  moiety  to  the  use  of  the  trustees  of  tlie  maxriaM- 
settlement  of  James  and  Jane  B.,  their  heirs  and  assiffns,  intrust  for  Jamef,  for  life;  remaina« 
to  Jane,  for  life ;  remainder  to  their  eldeat  aon,  and  four  others,  by  name,  u  James  and  /one 
should  appoint ;  in  default  of  appointment,  to  ThamaSf  the  eldest,  in  tail ;  remainder  to  Jomet, 
the  secona,  in  tail ;  remainder  to  the  third  and  fourth  and  other  sons ;  remainder  to  the  dangli- 
ters  in  tail ;  remainder  to  the  heirs  of  Jane  for  erer,  with  a  power  to  the  trustees,  at  tlie  reqpsst 
of  James  and  Jane  B.,  to  sell  the  moiety,  and  invest  the  proceeds  in  other  estates,  to  be  settled 
to  the  same  uses,  and  with  power  to  J,  H.,  James  B.,  ana  the  trustees,  unanimously  to  alter  or 
make  void  all  the  uses,  and  to  create  new  and  other  uses. 

On  the  6th  July,  1778,  J.  HI,  James  and  Jane  B.  surrendered  one  moiety ;  end  the  tiuitees, 
at  the  request  of  James  and  Jane  B.,  testified  by  their  joining  in  the  surrender,  surrendersd  the 
other  moiety  in  fee  to  a  hand  fide  purchaaer,  for  an  adequate  consideration.  In  1802,  J.  H.  ditdp 
and  in  1835,  Jane  B.  died. 

On  ejectment  brought  by  the  heir  of  Jane  B.,  against  a  claimant  under  the  pure1issex>' 
Held,  first,  that  the  life  interest  of  Jane  B.  passed  to  the  defendant;  and  therefore  the  Statute 
of  Limitationa  did  not  apply,  since  the  lessor  of  the  plaintiff  had  no  ri^ht  of  entry  till  her  death. 

Second,  that  the  recovery  itself  was  valid,  so  as  to  bar  her  estate  tail,  and  that  a  use  resulted 
to  her  in  fee ;  biit  that  the  uses  declared  upon  the  recovery  were  voluntary  under  27  EUx»  e.  4, 
as  against  a  6ond  Jide  purchaser. 
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SpmMif,  S^jty  obtained  a  rule nM accordiDglj.  Queef^MBmdi. 

Dob,  dem. 

nenger^  Plaii,  and  C.  R.  Tkimer,  m  Michaelnuu  Term  last,  shewed    Baybabtock 

ROLFl. 


Spankie^  Serjt,  ChanmU^  and  Tomlimon  were  heard  in  support  of  the 
de. 

The  Court  having  intimated  a  desire  to  hear  counsel  again  as  to  the  point 
iklher  tlie  uses  dedared  upon  a  recovery  being  held  to  be  void,  the  recovery 
tKlf  could  be  held  to  be  valid ;  the  case  was  again  argued^  as  to  that  point, 
I  JStultr  Term,  by 

C.  R.  TUmer,  for  the  lessor  of  the  plaintiff;  and 

ifyankief  Serjt,  for  the  defendant. 

Cur.  adv.  vuU. 

'■  Lord  DsmcAif,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court  — 
His  was  an  ejectment  to  recover  certain  copyhold  premises  in  the  county  of 
The  lessor  of  the  plaintiff  claimed  as  heir-at-law  of  Mrs.  Jane  Baver' 
The  defendant  held  under  John  Letch,  who  had  purchased  the  pre- 
many  years  ago.  A  verdict  was  found  for  the  lessor  of  the  plaintifl^ 
lUi  liberty  to  move  to  enter  a  nonsuit.  A  rule  nisi  to  that  eflect  having  been 
Iteined,  the  case  was  argued  in  Michaelmas  Term  last,  when  the  facts  ap- 
liued  to  be  as  follows : — On  the  29th  June,  1732,  Mary  Hinton,  the  wife  of 
9thHU'd  Hintcny  was  admitted  to  a  moiety  of  the  premises  in  fee,  as  co-heiress 
f  her  &ther,  Francis  Bridge  ;  which  moiety,  and  on  the  same  day,  she  and  her 
rasband  surrendered  to  the  use  of  Mary  Hinton  for  life ;  remainder  to  the  use 
f  Edward  Hinton  for  life ;  remainder  to  the  use  of  the  heirs  of  the  body  of 
Kvy  Hinton  by  Edward  Hinton;  remainder  to  the  use  of  the  right  heirs 
tMary  Hinton.  On  the  19th  May,  1746,  Martha  Hinton,  the  only  child 
t  Edward  and  Mary  (they*  being  both  dead)  was  admitted  to  this  moiety, 
•  tenant  in  tail.  On  1st  August,  1746,  Martha  Hinton  surrendered,  in 
Mer  that  a  recovery  might  he  suffered,  which  was  done,  and  the  moiety  after- 
■iris  surrendered  and  settled  to  the  use  of  Martha  Hinton  for  life ;  remain- 
kr  to  the  use  of  her  intended  husband,  John  Hinton,  for  life ;  remainder 
n  the  use  of  the  children  of  the  marriage,  according  to  appointment; 
ttiMinder  to  the  use  of  the  heirs  of  the  body  of  Martha  Hinton,  by  John 
Bbifofi;  remainder  to  the  use  of  the  right  heirs  of  the  survivor  of  John 
Ml  Martha  Hinton  in  fee.  On  the  4th  June,  1762,  John  Hinton  was 
admitted  tenant  for  life,  on  the  death  of  his  wife.  On  the  16th  May,  1778, 
Rni  Banerstoek,  the  wife  of  James  Baver  stock,  and  the  only  surviving  child 
'Mfi  and  Martha  Hinton  (her  sister  Martha  having  died  an  mfant,  unmar- 
liW),  was  admitted  tenant  in  tail  in  remainder.  This  moiety  then  stood 
'Med  to  John  Hinton  for  life,  remainder  to  Jane  Baverstock  in  tail ;  remain- 
"*to  John  Hinton  in  fee,  for  the  contingency  of  survivorship  between  him 
^  his  wife  had  happened  in  his  favour.  The  other  moiety,  on  the  death  of 
^'1  Sarah  Betts  (who  was  the  sister  of  Mary  Hinton,  and  co- heiress  of 
^**^eis  Bridge^  and  her  husband,  descended  to  Martha  Hinton,  who  was 
'fitted  in  fee,  I9th  May,  1758.     She,  by  her  marriage  settlement  in  174(t, 
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Qiieem'f  B^mdu    covenanted  to  settle  this  moiety  in  the  same  way  as  the  other  was  settled,  but 
Dob  dcm.      ^^^  without  doing  sa     AAer  her  death,  on  4th  /ime,  1762,  her  danglitn 

Batikstock  Jane  and  Martha  were  admitted  each  to  a  fourth  in  fee.  On  7th  /v/jf,  1777, 
RoLFB.  on  the  death  of  Martha^  Jane  Baversiock,  her  sister,  was  admitted  to  ha 
share.  On  16th  May,  1778,  Jane  Baverstock,  in  pursuance  of  the  coveottt 
in  her  mother's  settlement,  surrendered  the  whole  moiety  to  the  use  of  her 
father,  John  Hinion,  for  life ;  remainder  to  the  use  of  her.  /one  BaverHtdt, 
in  tail ;  remainder  to  the  use  of  the  heirs  of  John  Hinton  for  ever ;  wherebj 
this  moiety,  as  well  as  the  other,  became  settled  in  /oAn  Hmiom  for  life;  le 
mainder  to  Jeme  Baverslock  in  tail ;  remainder  to  John  Hinion  in  fea  Onths 
same  day,  John  Hinton  and  Jane  Baverstoeh  surrendered  the  entirety,  fcrtl» 
purpose  of  suffering  a  recovery,  which  was  accordingly  sui&red,  and  the  pr^ 
mises  surrendered  to  the  use  of  John  Hinton  for  life,  remainder  to  Jmn 
Baveretcch  for  life;  remainder  to  the  heirs  of  the  survivor.  On  the  saroedij 
John  Hinton,  in  performance  of  his  covenant  in  his  daughter's  marriage  Kl* 
tlement,  dated  October  9th,  1769,  and  James  Baverstoeh,  and  Jane  his  wife, 
surrendered  a  moiety  of  the  premises  to  the  use  of  the  trustees  of  that  settle- 
ment, Charles  Blachstone  and  Thomas  Baverstoeh,  their  heirs  and  asiigii^ 
in  trust  for  James  Baverstoeh,  for  life  ;  remainder  to  Jane  Baverstoeh  for  life; 
remainder  to  Thomas  Baverstoeh,  their  eldest  child,  and  four  others  by  nuM^ 
as  James  and  Jane  should  appoint ;  and  in  default  of  appointment,  to  ThmaSf 
the  eldest,  in  tail ;  remainder  to  James,  the  second,  in  tail ;  remainder  to  tin 
third  and  fourth  and  other  sons ;  remainder  to  the  daughters,  in  tii; 
remainder  to  the  heirs  of  Jane  Baverstoeh  for  ever,  with  a  power  to  tin 
trustees,  at  the  request  of  James  and  Jane,  to  sell  the  moiety,  and  inveit 
the  proceeds  in  other  estates,  to  be  settled  to  the  same  uses,  and  with  a  pover 
to  John  Hinton,  James  Baverstoeh,  and  the  trustees  unanimously,  to  alter  ff 
make  void  all  the  uses,  and  to  create  new  and  other  uses.  On  the  6th  /a^ 
1778,  John  Hinton,  James  Baverstoeh,  and  Jane  his  wife,  surrendered  eoi 
moiety  to  John  Letch  in  fee ;  and  the  trustees,  at  the  special  instance  aod 
request  of  James  Baverstoeh,  and  Jane  his  wife,  testified  by  their  jdoing  ii 
the  surrender,  surrendered  the  other  moiety  to  John  Leteh  in  fee.  This  wtf 
a  bond  fide  purchase  by  John  Letch  for  an  adequate  consideration,  and  the 
possession  has  gone  along  with  it  ever  since.  John  Hinton,  the  father  d 
Mrs.  Baverstoeh,  died  in  1802.  Jane  Baverstoeh  died  in  1835.  It  wueoih 
tended  by  the  defendant,  first,  that  the  lessor  of  the  pkuntiff  had  never  betf 
admitted ;  but  this  }x>int  was  given  up  on  the  argument,  it  bang  dear  tkl 
he  claimed  as  heir.  Secondly,  that  the  Statute  of  Limitations  applies ;  bat  it 
is  plain  that  Mrs  Baverstocks  life  interest,  at  all  events,  passed  to  the  defeat* 
ant;  she,  therefore,  could  never  enter;  and  the  lessor  of  the  plaintiff  hid  so 
right  of  entry  till  her  death.  Thirdly,  that  the  contingent  remainder  creeled 
by  the  settlement  of  the  16th  May,  1778,  was  void  as  against  a  banufids  par* 
chaser,  being  a  voluntary  conveyance.  It  seems  most  probable  thit  Che 
parties  in  the  surrender  to  Letch,  acted  under  a  mistaken  supposition,  that  die 
contingent  remainder  would  pass  to  him.  The  cases,  however,  of  Dee  t* 
Tomkins  (a),  and  Doe  v.  Wilson  {b),  shew  that  it  would  not.  But  even  it 
such  a  mistake  was  made,  the  Court  has  no  power  to  remedy  it ;  and  imi* 
much  as  Mrs.  Baverstoeh  did  not,  after  the  fee  had  vested  in  ber  by  ewi* 

« 

(a)  11  East,  185.  (6)  4  B.  &  A.  303. 
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ronhip  on  tbe  death  of  her  lather,  make  any  further  surrender  of  the  pre-  QwetC*  Bnek. 
nises,  it  seems  clear,  that  if  the  uses  of  that  surrender  to  Mr.  Hinton  for  jy^^  ^^^^ 
iie,  remaider  to  Mrs.  Baver stock  for  life,  remainder  to  the  heirs  of  the  sur-  Baybritock 
riTor,  are  held  valid,  the  lessor  of  the  plaintiff  must  be  entitled  to  recover.  Rolfs. 
>n  the  other  hand,  if  those  uses,  and  the  recovery  under  which  they  are 
iedaredt  be  held  void  under  the  Statute,  27  Eiiz,  c.  4,  as  against  a  pur- 
iiaser,  then  the  surrender  to  Letch  must  be  treated  as  made  by  tenant  for 
ile,  tenant  in  tail  in  remainder,  and  tenant  in  fee  in  remainder.  Neither  that 
iurrender,  nor  any  subsequent  one,  barred  the  estate  tail  of  Mrs.  Baverstock; 
iierefore  Letch  took  only  fur  the  lives  of  Mr.  Hinton  and  Mrs.  Baveretock : 
lod  the  lessor  of  the  plaintiff,  as  issue  in  tail,  is  entitled  to  recover.  If  this 
riew  of  the  case  be  correct,  the  only  mode  by  which  the  defendant  can  suc- 
xed  is,  by  satisfying  the  Court  that  the  recovery  suffered  by  Mr.  Hinton  and 
Mrs.  Baverstock  is  valid,  so  as  to  bar  her  estate  tail,  though  the  uses 
ieclared  upon  it  are  void  as  a  voluntary  settlement ;  in  which  case  an  use 
irould  result  to  Mrs.  Baverstock  in  fee,  as  for  want  of  any  declaration  of 
uses,  those  declarations  being  held  void.  The  Court  had  some  doubt  as  to 
this  last  point,  and  in  consequence  directed  a  second  argument;  upon 
irhich  we  are  satisfied,  on  reference  to  the  cases  cited,  particularly  that  of 
FUz/ames  ▼.  Moys  (c),  that  such  use  would  result  (c/).  The  single  question 
thereibre  is^  whether  the  contingent  remainder  be  void  under  Stat.  27  Eiiz, 
e.  4.  Many  cases  were  cited  upon  the  argument,  most  of  which  will  be  found 
BoDected  in  the  case  o(  Johnson  v.  Legard{e),  On  the  one  hand  it  is  said, 
that,  as  the  limitations  of  the  estate  could  not  be  changed  without  the  consent 
Dfall  the  parties,  the  joining  of  those  parties,  namely,  Mr.  Hinton  and  Mrs. 
Bavtrsioekf  is  itself  a  sufficient  consideration  to  prevent  the  new  settlement 
hmi  being  voluntary.  On  the  other  hand  it  is  argued,  that  such  joinder  is 
not  in  itself  sufficient,  unless  the  terms  of  joining  be  matter  of  contract  and 
bargain ;  and  for  this  point  Goodright  v.  Moses  {/)  was  cited ;  also  ISTes.  92 ; 
Mvertoft  Y,  Pulvertoft ;  and  in  the  same  volume,  p.  100,  Buckle  v.  Mit- 
tkeU.  It  is  further  argued  that  no  contract  appears  in  this  case,  either  upon 
the  laoe  of  the  documents,  or  in  any  other  manner,  nor  is  any  valuable  con- 
lideFation  necessarily  implied  from  the  circumstances;  and  that  the  plain 
ol^t  of  the  parties  was  to  efiectuate  a  valid  sale  of  the  premises.  It  is  dif- 
ficult to  reconcile  all  the  cases  upon  this  subject,  or  rather  to  extract  from 
them  any  clear  principle  for  our  guidance.  The  inclination  of  the  Courts 
ippeart  to  have  been  always  to  support  a  fair  settlement  in  favour  of  the 
persoDB  intended  to  be  benefited  by  that  settlement,  and  to  treat  nearly  any 
oonaideratbn  as  sufficient  for  that  purpose.  That  inclination,  however,  can- 
not operate  on  the  present  occasion,  inasmuch  as  the  lessor  of  the  plaintiff  is 
dearly  not  one  of  the  persons  intended  to  be  benefited.  Upon  the  whole,  we  are 
of  opinion,  that  the  uses  declared  upon  the  recovery  in  question,  were  voluntary, 
lod  void  within  the  Stat.  Eliz,,  as  against  purchasers,  no  sufficient  consider- 
itioD  having  been  shewn  to  us ;  and  the  more  so,  as  we  cannot  but  see  that 

(e)  1  Siderfin,  133.  use  results  to  the  wife  and  her  heirs. 

(d)  See  alio  Moore,   197,  pi.  347;  See  also^fcArtriM'^  C<i«e,  2Rep.  56,b; 

13  Vin.  Abr.  233,  p.  6.     If  husband  58,  a. 

nd  wife,  on  suffering  a  recovery  of  lands  (e)  6  M.  &  S.  60. 

if  the  wife,  make  separate  declarations  (/)  2  W.  Bl.  1019. 
»f  iiic%  both  of  them  are  void,  and  tbe 
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QMm't  Bendi,    the  plain  mtehtion  both  of  Mr.  Hintan  and  Mrs.  Baverstodk  wu  to  i 

Doi  dem.      Premises  ;*and  that  the  different  surrenders  were  made  under  the  topf] 
B>TEB8TocK    of  their  being  necessary,  in  order  effectually  to  make  that  sale.    The  i 
RoLFE.        ^  nonsuit  roust,  therefore,  be  made  absolute. 

Ruleabdo 


JifieH.  The  Queen  v.  Humphery. 


party  elected   f\UO  WARRANTO  against  the  defendant,  for  exercising  the 
Bce'lST**      ^    alderman  of  the  city  of  Loncfon. 


A 
to 
office 

right  to  be  ad-       plea :  that  the  city  of  London  now  is,  and  from  time  immemorial  hai 

prarioutly  to      an  ancient  city ;  and  that  the  citizens  and  freemen  of  the  said  city  dn 

mdcing  the  ^    ^\^^^  ^j^g  jj^ve  been,  and  now  are,  a  body  politic  and  corporate,  &c.;  a 

auired  by  within  the  said  city,  from  time  whereof,  &c.,  there  of  right  haye  be< 

to^en^e*  ^^*  ^^^^  ""^  divers  wards,  and  amongst  others  the  ward  of  AldgaU,  in  1 

**  within  one       city;  and  divers  citizens,  and  freemen  of  the  said  city,  who  have  bei 

next°before  or    ^^^6  h^ii  Called  aldermen  of  the  said  city ;  that  is  to  say,  one  alden 

u))on  his  ad-      ^^^ch  of  the  said  wards ;  that  the  office  of  alderman  hath  been,  and  sti 

the  office."         public  office,  &c.     That  from  the  time  whereof,  &c.,  there  of  right  ha 

still  ought  to  be,  within  the  said  city,  a  certain  court  of  record,  called  th 

of  Mayor  and  Aldermen  of  the  city  of  London^  holden  in  the  Guildhah 

within  the  said  city,  according  to  the  custom,  &c.,  before  the  mayor 

said  city  for  the  time  being,  or  his  locum  tenens,  and  aldermen  thereol 

least  twelve  others  of  the  said  aldermen,  at  such  time  as  seemed  meet 

mayor  of  the  said  city  for  the  time  being,  on  due  notice,  &c.,  for  the  p 

amongst  other  things,  of  consulting  about  and  transacting  lawful  and 

sary  affairs  concerning  the  good  government  of  the  said  city,  and  also 

purpose  of  admitting  and  swearing  into  the  place  and  office  of  alderma 

persons  as  have  been  duly  elected,  and  are  properly  qualified  to  fill  tl 

office,  according  to  the  custom,  &c.    That  from  time  whereof,  &c.,  and 

right,  &c.,  certain  assemblies  or  courts,  called  Wardmote  Courts,  hai 

of  right  holden  from  time  to  time,  on  divers  days,  in  each  of  the  said 

within  the  said  city  respectively,  for  (amongst  other  things)  the  elect! 

the  inhabitants  of  the  said  wards  at  the  said  wardmote  courts,  of  div^ 

sons  into  divers  places  and  offices ;  and,  amongst  others,  into  the  p]« 

office  of  alderman  in  the  said  city,  by  virtue  of  precepts  issued  forsud 

tions  respectively,  by  the  mayor  of  the  said  city  for  the  time  being,  to 

respective  precepts  returns  during  all  that  time  have  been  made,  andd 

ought,  &c.,  in  the  said  court  of  mayor  and  aldermen.    That  from  tiinei 

of,  &c.,  there  hath  been,  and  still  of  right  ought  to  be,  within  the  sud  c 

certain  court,  called  the  Court  of  Common  Council,  holden  before  Dn 

mayor,  or  his  locum  tenant,  and  the  aldermen  of  the  said  city  for  tlie 

being,  and  the  commons  of  the  said  city,  or  the  major  part  of  tbefl^ 

elected  and  chosen  according  to  the  custom  of  the  said  city  in  thit  h 

being  assembled  together  upon  reasonable  summons  thereof  prevjooslf  | 

according  to  the  custom,  &c. ;  which  said  commons,  together  with  th 

mayor,  or  bis  locum  tenem  and  aldermen,  during  all  the  time  afimai^' 
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ie  conunoaHeoancil  of  the  said  city,  to  consult  of  and  upon  all  matters    Qiuen*t  Bench. 
ings  proposed  in  the  common  council  concerning  tlie  said  city,  and  to     The  Quibn 
«ir  assent,  as  well  for  themselves  as  for  the  rest  of  the  commonalty.  *• 

le  said  mayor,  or  his  locum  ienent,  aldermen,  and  commons,  or  the  major 

tbem  so  assembled  in  common  council  aforesaid,  during  all  the  time 
id,  have  been  used  and  accustomed,  and  have  had,  and  still  have  a  right 
:e  such  reasonable  ordinances,  acts,  and  bye-laws,  as  to  them  have 
L  meet  and  convenient  for  the  better  government,  &c.,  of  the  said  city, 
liat  from  time  whereof,  &c.,  until  the  making  or  passing  of  a  certain 
r,  or  act  of  common  council,  duly  made  at  a  court  of  common  council 
>lden.  See,,  on  the  1st  of  August,  21  Rie.  2,  touching  the  election  of 
sn  of  the  said  city,  whereby  it  was  ordained,  that  for  the  future,  in  the 
1  of  aldermen,  two  at  least  honest  and  discreet  men  should  be  chosen 
rented  to  the  mayor  and  aldermen,  so  that  either  of  them,  whom  thej 

chooee,  might  be  admitted  and  sworn ;  and  alsoader  making  and  pass- 
srtain  other  bye-law,  or  act  of  common  council,  duly  made,  &c,  on  the 
prU,  13  Anne,  intituled,  '*  An  Act  for  reviving  the  ancient  manner  of 
;  Aldermen,''  whereby,  after  reciting  amongst  other  things, ''  that  by  the 

usage  and  custom  of  London,  when  any  ward  of  the  said  city  became 

and  destitute  of  an  alderman,  the  inhabitants  of  that  ward  having  a 
»  TOte  in  such  electkms,  were  wont  to  choose  one  person  only,  being  a 

and  freeman,  &c.,  to  be  alderman  of  the  said  ward,  for  reviving  the 
cient  custom,  and  restoring  to  the  said  inhabitants  their  ancient  rights 
ivil^^  of  choosing  one  person  only  to  be  their  alderman,"  it  was 
I,  that  from  thenceforth  in  all  elections  of  aldermen  of  the  said  city,  at 
mole  to  be  holden  for  that  purpose,  there  should  be  elected  according 
laid  ancient  custom,  only  one  able  and  sufficient  citizen  and  freeman  of 
d  city,  not  being  an  alderman,  to  be  returned  to  the  court  of  mayor  and 
en^  which  person  so  elected  should  be  by  them  admitted  and  sworn 
dd  truly  to  execute  the  said  office  of  alderman,  &c. ;  and  from  thence- 
itherto  the  aldermen  of  the  divers  wards  of  the  said  city,  and  amongst 
of  the  said  ward  of  Aldgate,  have  of  right  been  elected  and  chosen  at 
irardniote  courts  as  aforesaid,  holden  as  aforesaid,  in  the   respective 

by  virtue  of  precepts  as  aforesaid,  one  alderman  for  each  ward.  And 
f  an  Act  of  Parliament  passed  9  Geo,  4,  intituled,  "  An  Act  for  repealing 
ch  of  several  Acts,  as  impose  the  necessity  of  receiving  the  sacrament,  ftc, 
oaliBcatbn  for  certain  offices  ;^  it  was  enacted,  amongst  other  things,  that 
person,  who  should  thereafter  be  placed,  elected,  or  chosen  in  or  to  the 
of  mayor,  alderman,  Ac,  should,  within  one  caiendar  month  next  before 
mi  his  admission  into  any  of  the  aforesaid  offices  or  trusts,  make  and 
ribe  the  declaration  following  (that  is  to  say),  "  1,  A,  B,,  do  solemnly  and 
rely,  in  the  presence  of  God,  profess,  testify,  and  declare,  upon  the  true 
of  a  Christian,  that  I  will  never  exercise  any  power,  authority,  or  influence 
I  I  may  possess,  by  rirtue  of  the  office  of  to  injure 

isken  the  protestant  church  as  it  is  by  law  established  in  England,  or  to 
lb  the  said  church,  or  the  bishops  and  clergy  of  the  said  church,  in  the 
of  any  rights  or  privileges  to  which  such  church,  or  the  said  bishopa 
r,  are  or  may  be  by  law  entitled."  And  it  was  by  the  same  Act  fur- 
tLat  the  said  declaration  should  be  made  and  subscribed  as'afore- 

IB  the  preacace  of  such  parson  or  persons  respectively,  who  hj  the 
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QMfii't  Peneh^  charters  or  usages  of  the  said  respective  cities,  corporatioM,  A&, 
Tb«  goEBx      administer  the  oath  for  due  execution  of  the  said  offices  or  pboi 
e.  lively  ;  and  in  default  of  such,  in  the  presence  of  two  justices  of  thi 

i.he  said  cities,  corporations,  &c.,  if  such  there  be ;  or  otherwise  in 
senceof  two  justices  of  the  peace  of  the  respective  counties,  &c.,wherei 
cities,  corporations,  &c.,  are ;  which  said  declaration  shall  either  he  < 
a  book,  roll,  or  other  record,  to  be  kept  for  that  purpose,  or  shal 
amongst  the  records  of  the  city,  corporation,  &c.  And  it  was  al 
enacted,  that  if  any  person  placed,  elected,  or  chosen  into  any  of  the 
offices  or  places,  should  omit  or  neglect  to  make  and  subscribe  the  « 
ration  in  manner  above  mentioned,  such  placing,  election,  or  choice 
void  ;  and  that  it  should  not  be  lawful  for  such  person  to  do  any  \ 
execution  of  the  office  or  place  into  which  he  should  be  so  chosen,  ( 
placed.  And  the  said  defendant  further  says,  that  since  the  passi 
said  Act,  the  said  court  of  mayor  and  aldermen,  have  required  of  e 
son  who,  since  the  passing  of  the  said  Act,  has  been  elected  or  dn 
to  the  office  of  alderman  of  any  ward  of  the  said  city,  that  such  pers 
make  and  subscribe  the  said  declaration,  prescribed  by  the  said 
viously  to  taking  and  subscribing  the  oaths  of  office,  according  to  tl 
laws  made  and  now  in  force  for  that  purpose. 

That  a  vacancy  having  occurred  in  the  office  of  alderman  of  th 
AidgaU  aforesaid,  by  the  death  of  /.  T.  Thorpe^  Esq.,  late  alderma 
a  court  of  wardmote  was  holden  on  the  1 7th  November,  1835,  and' 
by  adjournments  on  other  subsequent  days,  in  and  for  the  said  wa 
the  then  mayor  of  the  said  city,  by  virtue  of  a  certain  precept  for  tha 
before  then  duly  issued,  according  to  the  custom  of  the  said  city,  for 
tion  of  an  alderman  of  the  said  ward,  in  the  room  of  the  said  /.  T. 
at  which  said  court  one  David  Salomone^  the  said  defendant,  and  o: 
Law  Jonee,  were  candidates  for  the  said  vacant  office.  That  at  the 
mentioned  court  of  wardmote  divers  inhabitants  of  the  said  ward, 
majority  of  those  then  present  at  the  said  Court,  voted  for  the  said 
fNOfu,  as  and  for  such  alderman ;  and  by  reason  thereof,  the  said  Z>. « 
claimed  to  be  duly  elected  to  the  said  office;  and  a  return  to  the  said 
and  of  the  result  of  the  said  election,  was  afterwards,  to  wit,  on 
November,  1836,  made  unto  the  said  court  of  mayor  and  aldermen,  t 
holden  in  the  Gmldkall,  &c. 

That  afterwards,  to  wit,  on  the  3d  day  of  December,  1835,  at  a 
mayor  and  aldermen,  then  holden  at  the  Gvildkail  in  and  for  the  i 
the  said  Z>.  Salomons  did  tender  himself  to  the  said  court  of  mayor  ai 
men  at  the  said  last-mentioned  court  for  admission,  and  did  then  a 
make  claim,  and  did  require  to  be  admitted  to  the  said  office  of  akk 
the  said  ward  of  Aldgaie  as  aforesaid,  and  that  thereupon  the  said  i 
mmu  was  then  required,  by  the  court  of  mayor  and  aldermen,  to  m 
subscribe  in  their  presence  the  said  declaration  in  the  said  Act  omi 
the  said  mayor  and  aldermen  then  being  the  persons  in  the  presence  of 
by  the  usage  of  the  sakl  city,  the  said  declaratkn  should  be  made  aa 
scribed,  according  to  the  proviswos  of  the  said  Act  of  Parhameiit  i 
behalf,  according  to  the  several  laws  made  and  now  in  force  for  that  p« 
but  that  the  said  D,  Salomons  did  not,  nor  would,  at  the  saidceoftrf 
and  akknuen,  so  holden  as  last  aforesaid,  nor  al  any  time 
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?xt  before  or  upon  his  admission,  according  to  the  true  intent  UtteefftB^A, 
of  the  said  Act,  into  the  said  office  of  alderman  of  the  said  ward  xh«  Qubiv  ' 
s  aforesaid,  nor  at  any  other  time  whatsoever,  make  and  subscribe 
aration,  but  wholly  omitted  and  neglected  so  to  do,  by  reason 
.  by  force  of  the  said  Statute  in  that  case  made  and  provided,  the 
choice  of  the  said  D.  Salomons  into  the  said  office  of  alderman 
i^ard  of  Aldgate  as  aforesaid,  became  and  was  void.  That  the 
lont,  so  having  omitted  and  neglected  to  make  and  subscribe  the 
ion  required  by  the  said  Act  of  Parliament,  the  said  court  of 
dermen  so  holden  as  last  aforesaid,  did  thereupon,  at  the  said  last* 
urty  declare  and  adjudge  the  election  of  the  said  D,  Salomons. 
office  of  alderman  of  the  said  ward  of  Aldgate  as  aforesaid,  to 
d  did  also  then  and  there  resolve  that  a  fresh  precept  should 
>urt  of  wardmote,  to  be  held  for  the  election  of  a  fit  and  proper 
!  alderman  of  the  said  ward  of  Aldgate,  ii)  the  room  of  the  said 
That  the  said  vacancy  not  having  been  filled  up,  a  certain 
)f  wardmote  was  holden  on  the  8th  December,  1835,  for  the  said 
ate,  before  the  mayor  of  the  said  city,  by  virtue  of  a  certain  other 
hat  purpose  before  then  duly  issued,  according  to  the  custom  of 
,  for  the  election  of  an  alderman  of  the  said  ward ;  in  which  last 
recept  it  was  stated  that  D,  Salomons,  returned  to  the  court  of 
ildermen  to  be  alderman  of  the  said  ward,  had  omitted  and 
make  and  subscribe  the  declaration  directed  to  be  made  and 
y  the  said  Act,  in  manner  in  the  said  Act  mentioned,  by  reason 
election  of  the  said  D.  Salomons  had,  by  virtue  of  the  said  Act, 

le  said  last-mentioned  court  of  wardmote,  the  defendant  was  the 
te  for  the  said  office,  Sec,,  and  that  divers  inhabitants,  &c.,  being 
&c.,  voted  for  the  defendant  as  such  alderman,  and  by  reason 
idant  was  duly  elected,  &c.,  and  a  return  to  the  said  last  men- 
pt,  and  of  the  result  of  such  last  mentioned  election,  was  afler- 
t,  on  the  nth  December,  1835,  made  into  the  said  court  of  mayor 
n,  then  holden  in  the  Guildhall,  &c.  That  at  the  said  last  men- 
the  defendant  appeared  before  the  Court,  and  having  made  the 
»re8cribed  by  the  Act,  was  then  and  there  duly  sworn  and  ad- 
the  office,  &c. ;  and  ali«o  then  and  there  took  and  subscribed  the 
lade  and  subscribed  the  declaration,  according  to  the  several  laws 
it  purpose,  by  reason  of  which  several  premises  the  defendant 
imself  the  said  office,  &c.,  and  from  thence  continually,  until  the 
)iting  the  said  information,  has  been  and  still  is  one  of  the  alder- 
laid  city ;  by  which  warrant,  &c.,  the  said  defendant  hath  used 
d  the  said  office,  &c. ;  without  this  that  the  said  defendant  hath 
s  said  office,  &c.,  in  manner  and  form,  &c.    Concluding  with  a 

m,  that  by  the  said  Act  of  the  said  court  of  common  council, 
5th  April,  13  Anne,  it  was  also  enacted,  that  in  case  the  person 
:ted  alderman,  and  returned  by  the  lord  mayor  or  other  person 
ized  to  hold  such  wardmote  to  the  said  court  of  mayor  and  alder* 
the  time  for  that  purpose  by  the  laws  of  the  said  city  limited  and 
hould  refuse  to  tsJce  upon  him  the  saki  offiee^  and  unless  he  ooukl 
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Qneen*t  hnu.-h,    discharge  himself  therefrom  by  the  laws  of  the  said  city,  he  shoDld  be  Bulged 
ihi^QvEEs      ^  ^'^  ^^^  P^'"^  ^"^  penalties  which  might  be  inflicted  od  him  bj  the  bje4«i 
y. and  customs  of  the  said  city. 

That  by  an  Act  of  the  said  court  of  common  council,  holden  at,  fte^  tb 
17th  April,  52  Geo.  3,  intituled,  &c.,  it  was  enacted,  tliat  upon  any  vaeuMjt 
by  death  or  resignation  of  any  person,  being  an  alderman  of  the  saidd^i 
the  lord  mayor  should,  within  eight  days  next  {Sundays  excepted),  cunet 
wardmote  to  be  duly  summoned  for  the  election  of  a  fit  person  to  be  aUo^ 
man  of  such  ward  where  such  vacancy  should  happen,  and  retumiog  iwh 
person  so  elected,  &c.  That  by  the  said  Act  of  common  cowicil  it  wu  iha 
enacted,  that  if  any  person  duly  elected  alderman,  &c.,  ahould  not,  tte 
notice  to  him  of  such  election,  appear  before  the  next  court  of  mayor  mi 
aldermen,  not  having  a  reasonable  excuse  for  bis  non-appearance,  and  tin 
and  there  take  upon  himself  the  said  office ;  or  if  before  the  said  court  W 
should  openly  declare  his  refusal  to  take  upon  himself  the  said  office,  he  thosU 
forfeit  500/^  unless  he  should  be  duly  discharged  of  the  said  office  for  ddeet 
of  ability  in  wealth,  upon  okth  taken. 

That  after  the  said  return  to  the  said  precept  and  of  the  result  of  the  ail 
election  was  made  to  the  said  court  of  mayor  and  aldermen,  a  certain  notitt 
in  writing  was  served  upon  the  said  D,  Salomom  to  appear  before  the  nil 
court,  on  the  3d  December  last,  at  the  GuildhaU^  &c,  and  then  and  that  ti 
take  upon  himself  such  office  of  alderman  of  the  said  ward;  and  that  in  poiM" 
ance  of  the  said  notice  he  did,  on  the  3d  December,  and  within  the  space  qTom 
month  next  aHer  the  day  of  the  election,  present  himself  to  the  said  oooft  d 
mayor  and  aldermen,  and  then  and  there  expressed  his  readiness  to  be  siran 
for  the  due  execution  of  the  said  office  of  alderman,  and  also  to  take  and  sib 
scribe  the  oaths  according  to  the  said  laws  made  for  thof«  purposes,  snd  b 
take  upon  himself  the  duties  of  the  said  office,  and  did  there  demaod  to  bi 
admitted  alderman,  &c.  And  when  he  so  appeared  and  presented  hinueli » 
the  said  court,  the  said  court  demanded  of  him  whether  he  had  signed  Iti 
declaration  required  by  the  said  Act  of  9  Geo.  4,  within  the  space  of  sss 
month  next  before  his  then  application  for  admisskm ;  to  which  the  «M 
/>.  Salomons  then  answered,  that  he  had  not ;  whereupon  the  sski  enill 
demanded  of  him  the  said  Z>.  Salomons,  whether  he  would  make  and 
scribe  the  said  declaration ;  whereupon  he  declined  to  say  whether  he 
or  not,  but  required  the  said  court  of  mayor  and  aldermen  to  admit  hinn  tolti 
said  office,  which  the  said  court  of  mayor  and  aldermen  did  then  and  tho^ 
and  within  the  space  of  one  month  from  the  day  of  the  election  of  the  ail 
2>.  Salomons,  positively  refuse  to  do ;  and  the  said  court  did  then  and  tei 
declare  the  election  of  the  said  Z>.  Salomons  to  be  null  and  void;  and  thas* 
upon  directed  a  precept  to  issue  from  the  said  court  for  the  election  of  SDOlhtf 
alderman ;  and  afterwards,  on  the  5th  December,  and  within  the  space  of  sst 
month  afler  the  election,  &c.,  a  certain  precept  issued  from  the  said  oourtf  sil 
that  by  virtue  thereof,  a  certain  court  of  wardmote  was,  on  the  8th  of  the  ail 
month,  and  within  the  space  of  one  month  next,  &c.,  holden  lor  the  ail 
ward,  &c.,  for  the  purpose  of  electing  an  alderman  of  the  said  vsidj 
at  which  wardmote  the  defendant  was  declared  to  be  elected,  Fsr^/htHms 
and  prayer  of  judgment,  &c.,  and  that  the  said  oflke,  &c.,  was  not  theovaoilff 
and  that  defendant  was  not  duly  elected;  and  prayer,  that  the  nme  nay  h 
inquired  of  by  the  country. 
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lemurrer>  and  joinder.  Queem*i  Bemh. 

its  stated,  as  intended  to  be  argued  in  support  of  the  information,     ^^^  qubsii 

that  the  court  of  aldermen  was  not  justified  in  insisting  upon  the  «. 

subscription  of  the  declaration  by  Mr.  Salomon*,  as  a  condition 
n  his  admission  into  the  office  of  alderman;  and  that  he  was  not 
od  to  make  or  subscribe  it  at  the  time  he  was  required  so  to  do. 
that  by  the  Statute,  9  Geo.  4,  c.  17,  one  calendar  month  is  allowed 
on  elected  for  making  or  subscribing  the  declaration ;  and  that  a 
[laving  elapsed  from  the  election  of  Mr.  Salomon*,  when  he  was 
to  make  or  subscribe  the  declaration,  he  was  not  then  bound  to 
bscribe  it ;  and  the  court  of  aldermen  was  not  justified  in  declar- 
ation null  and  void. 

hat  the  lord  mayor  was  not  justified  in  issuing  his  precept  for  a 
n  before  the  expiration  of  one  month  from  the  election  of  Mr. 

and  that  the  election   of  the  defendant  was  therefore  illegal 

that  by  the  Statute  5  &  6  W.  4,  ell,  the  time  for  subscribing 
ion  was  extended  to  the  25th  March,  1836. 

tmpbell,  A.  G.,  (R.  V,  Richards  was  with  him),  in  support  of  the 
cr). — The  question  is,  whether  the  court  of  aldermen  was  right  in 
admit  Mr.  Salomon*  until  after  he  had  made  the  declaration ;  and 
)e  determined  by  the  meaning  to  be  put  upon  the  words,  '*  within 
ir  month  next  before  or  upon  his  admission,'^  9  Geo,  4,  c  17,  s.  2. 
aAer  he  had  declined  to  make  it,  and  confessed  he  had  not  before 
it  the  court  refused  to  admit  him.  If  it  be  held  that  the  Court  was 
I  such  refusal,  that  part  of  the  Statute  may  be  considered  as  vir- 
iled ;  because,  although  the  election  of  Mr.  Salomon*  is  avoided  by 
be  do  not  make  the  declaration,  still,  were  he  admitted,  that  section 
no  operation,  by  reason  of  the  Annual  Indemnity  Act.  The  legisla- 
te supposed  to  have  been  aware  of  this  consequence,  and  therefore 
templated  the  making  of  the  declaration  before  admission.  The  Sta- 
WiU,  4,  c.  28,  expressly  shews  that  the  words  "  upon  admission,^' 
nstrued  before  admission ;  because  that  Statute  was  passed  to  pre- 
atute  9  Geo.  4,  from  operating  to  exclude  this  party  from  the  office 
'  London,  The  word  '*  upon''  is,  doubtless,  susceptible  of  vark>u8 
the  true  meaning  in  each  case  must  be  determined  by  circum- 
I  the  context  The  circumstances  of  this  case  require  that  "  upon  " 
in,  "  before."  The  sections  2,  3,  and  4,  relate  to  a  period  previous 
ssion ;  section  5,  to  one  subsequent  to  the  admission.  The  decla- 
sstion  was  substituted  for  the  sacramental  test  (13  CA.  2,  st.  2,  c.  I, 
ch  was  required  to  precede  the  admission.  There  is  no  reason  to 
was  intended  to  vary  the  time  at  which  it  was  necessary  that  it 
made.  It  will  also  be  argued,  that  the  election  could  not  be 
til  ader  a  month  had  elapsed ;  but  there  is  no  ground  for  such  a 
D.  The  words  are  perfectly  clear,  and  can  only  apply  to  the 
rious  to  the  admission,  during  which,  if  the  party  had  made  the 
eclaratioD,  he  could  not  be  called  on  subsequently  to  repeat  it. 

(a)  Eaeter  Term,  Jpril  25th  and  27tli. 
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QB«m*f  BflMft.    The  Indemnity  Act  cannot  operate  to  extend  the  time:  that  Act  only 
The  QoBBv     applies  to  relieve  a  party  who  has  been  admitted,  from  the  penalty  wiikh 
he  ha»  incurred  by  his  neglect,  Rex  y.  HatckinM  (i),  lUx  t.  Parry  (e\> 
Mr.  Salomons  is  not  in  such  a  situation. 


V. 
HUMPHiaT. 


Sir  F.  Pollock  (Sir  W.  W.  FolUtt,  Wightman,  and  Shea  were  with  \m\ 
contra, — The  question  now  to  be  decided  is  not  whethtf  Mr.  Salammu  hsl 
a  right  to  be  admitted,  but  whether  under  the  circumstanoes,  upon  hn  dt* 
dining  to  make  the  declaration,  the  office  immediately  became  Toid,  and  theeooit 
had  then  authority  to  issue  a  precept  for  a  new  election.  The  Court  oefttinfj 
had  no  such  authority.  Mr.  Salomons  had  a  right  to  be  admitted  on  theattiif 
of  tbe  court.  Had  he  been  then  admitted,  and  had  he  made  the  declaratknit 
any  time  before  the  rising  of  the  Court,  that,  at  all  events,  would  have  bean  ii 
sufficient  time.  No  notice  could  have  been  taken  of  his  default  until  the  tins 
court  A  member  of  parliament  cannot  ftct  until  he  has  taken  the  oathv,  Iwt 
his  election  does  not  become  void  because  he  has  not  taken  them.  Here  abD 
no  default  had  been  committed.  The  word  "  upon  "  does  not  signify  "  before.* 
No  example  is  given  in  JohnaorCa  Dictionary  of  its  use  in  such  a  senie.— 
[LiUledale,  J. — One  meaning  given  is,  **  at  the  time  of,"  *'  concurrently  vith^ 
— The  legal  meaning  of  it  is,  more  frequently,  "  after .^  The  words  "  upoi 
conviction,*'  certainly  mean  "  after  mnviction.'^  But  the  form  of  the  deda* 
ration  itself  puts  the  meaning  beyond  all  doubt.  The  party  making  il 
declares  that  he  will  not  exercise  any  power  he  may  possess  by  Tirtue  of  tkl 
office,  &c  It  is  clear,  therefore,  that  the  legislature  contemplated  the  adnii- 
sion  as  having  taken  plaoe  before  the  making  of  the  declaration.  If  he  H|> 
lects  to  make  the  declaration,  he  must  abide  the  consequences  which  renk 
from  the  provisions  of  the  Statute  9  Geo.  4,  c  17,  s.  4.  But  the  court  dtMlh 
men  has  no  authority  to  interfere ;  no  act  of  theirs  can  make  the  office  voiL 
Then,  if  the  decision  of  the  court  will  not  make  the  office  void,  at  what 
can  it  be  said  that  the  office  was  void  ? 


Sir  /  Campbell,  A.  G.,  in  reply. — The  precept  appears  not  to  hafe  ii 
till  the  3d  December.  The  office  must  at  all  events  have  been  vacant  at  tM 
time;  It  did  in  fact  become  so  when  Mr.  Salomone  refused  to  n«ke  (k 
declaration ;  especially  as  he  did  not  then  request  any  delay.— [liord  Ar 
man,  C.  J. — What  is  the  meaning  of,  "  in  default  of  such  f*  in  the  9  fti 
c.  17,  s.  3.] — It  means,  in  default  of  having  made  the  declaratbn  before  % 
persons  authorized  by  custom  or  charter  to  receive  it ;  as  applied  to  this  cM 
in  default  of  Mr.  Salomons  having  made  the  declaration  before  the  oonrtif 
aldermen,  it  shall  be  enough  if  he  make  it  within  the  month  before  tvv 
justices.  The  intention  of  the  legislature,  appearing  clearly  in  other  reipfecttb 
cannot  be  defeated  by  the  introduction  of  the  words  '*  upon  admitiiii* 
Even  supposing  those  words  to  mean  at  the  time  of  admission,  still  the  J" 
mission  and  the  making  the  declaiation  could  not  occur  at  the  same  instaiKf 
and  it  clearly  must  have  been  in  the  power  of  the  court  of  aldermen  to  lep* 
late  the  order  of  the  proceedings  which  were  to  take  place  befiMre  them  B 


(a)  10  East,  211. 


{b)  14  East,  54a 
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I  only  a  due  exercise  of  a  right  inherent  in  them,  to  f^Te  the 
>int  of  time,  to  the  making  the  declaration. 

Cur,  adv,  vutt 

lAW,  C.  J.,  in  this  Term  (cT)*  delivered  the  judgment  of  the  Court, 
on  which  the  Court  has  to  decide  in  this  case  is,  whether  the  court 
f  the  city  of  London^  was  right  in  refusing  to  admit  Mr.  Saiomont 
>f  the  ward  of  Aldgate,  for  which  he  had  been  duly  elected,  and 
precept  for  a  new  election,  under  the  aulhority  of  which  the 
s  elected.  The  court  refused  to  admit  Mr.  Salomons  to  the 
ground  of  his  default  to  make  the  declaration,  under  9  Gto.  4, 
itecedently  to  his  admission.  We  are  of  opinion  that  the  court 
)  admitted  him  previously  to  calling  upon  him  to  make  the  decla- 
here  was  no  vacancy  when  the  precept  for  a  new  election  was 
that  consequently  it  was  issued  improperly. 

Judgment  for  the  Crown. 

(c)  June  29th. 


QiUMf  JBiMn. 
The  QutaK 

9, 
HOMPHItT. 


Williams  v.  Wilcox  and  another. 


June  13. 


S  for  breaking  down  a  weir,  appurtenant  to  a  certain  fishery      *•  By  the 
aintiff,  in  the  county  of  &i/(Op,  and  for  taking  away  and  convert-  public  always 
rials  thereof,  &c.  ^^  •  "fV*  P»- 

.,  »    •         L         •  1        •  ramount  to  any 

8t,  Not  guilty :  second,  that  the  said  weir,  &c.,  had  been  wrong*  power  in  the 

in  and  across  a  part  of  a  certain  navigable  river,  called  the  River  gSTover  every 

I  that  the  said  river  now  is,  and  at  the  times  when,  &c.,  was  a  v^^^  ^^  ^  ^^^ 

ommon  navigable  river  for  the  liege  subjects,  &c.,  to  navigate  ^rer. 

h  barges  on  the  said  river,  at  all  times  of  the  year,  at  their  free  ^,  ^  Q^^'f  >£ 

®  '  .  .  *o«  crown,  8ub- 

3asure ;   and  that   the  defendants,  being  liege  subjects,   &c.,  ject  to  this 

to  navigate  and  pass  in  and  along,  &c.,  with  a  certain  Large  "ny  peHod^the 

dants ;  and  because  the  said  weir,  &c.,  had,  &c.,  been  wrong*  prerogatire  of 

I  in  and  across  the  said  river,  and  obstructed  the  same ;  and  such  pant  as 

rtain  other  part  of  the  said  river,  near  and  adjoining  to  the  part  ?^*'*  ^  •j|jj** 

river  in  which,  &c.,  was  choked  and  stopped  up,  so  that  without  reouired  by  the 

wn,  &c.,  the  said  defendants  could  not  then  navigate  or  pass  purpwet'of  ^ 

irge,  &c.,  as  they  ought  to  have  done ;  and  because  the  defend-  "•^'€J**?"\ 

ot  then  remove  the  obstruction  in  or  upon  the  said  other  part  aaxy  erected 
iver,  or  pass  over,  or  navigate  the  said  part  of  the  said  river,  in     f^ijc^^^^^ 

he  defendants,  in  order  to  remove  the  said  obstruction,  &c.,  and  Charta,  are  im- 

smselves  to  pass  with  and  navigate  their  said  barge^  &c.,  broke  fx^by^Edw. 

ind  took  and  carried  away  the  materials  thereof  to  a  small  and  3>  st.i  c.  4. 

distance,   and  there  left  the  same  for  the  use  of  the  plaintiff,  of  treapats  for 

deatroyinff  a 

r,  theae- 

e  river  :— 

weir  out 

of  the  public  navigable  channel  of  the  river,  properly  abstained  from  setting  out  that  grant ; 

and  that  a  replication,  which  only  r«>plied  that  such  part  of  the  river  was  other  than,  and  wholly 

distinct  from  the  channel  in  which  the  right  nnd  user  of  navigation  existed,  and  was  not  a  pul^ 

lie  common  naTigable  river,  was  subetantially  correct. 


weir. 


necessary  damage,  &c.,  which  are  the  same,  &c. 

fendant  pleaded  that  the  weir  was  wrongfully  placed  in  a  part  of  a  common  navigable  rii 
HeUL,  that  the  plaintiff,  who  relied  on  a  grant,  which  in  effect  took  the  site  of  the  we 
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QvLtm*tBen^,        Replieaiion  to  the  iecond  plea:  Thai  true  it  is,  that  the  mrer  & 
Williams      ^"^  ^^  ^  public  navigable  river,  and  that  the  said  weir,  Ac.,  before 
*•  times,  when,  Ac,  had  been  erected  in  and  across  a  part  of  the  said  rr 

the  pliiintiflr  8ar«,  that  the  said  part  of  the  said  river,  in  and  across  i 
said  weir,  &c.,  had  been  so  erected,  &c.,  was  a  part  of  the  said  riv 
than  and  wholly  distinct  from  the  channel  of  the  same,  in  which  1 
subjects,  &c.,  had  navigated  and  passed,  &c.,  and  lying  between 
channel  of  the  said  river  and  the  north-eastern  bank  thereof ;  and 
said  part  of  the  said  river,  in  and  across  which  the  said  weir,  &c.,  l 
so  erected,  &c.,  is  not,  and  at  the  said  several  tiroes  when.  Sec,  w 
public  common  navigable  river  for  all,  &c.,  nor  ought,  &c. ;  condod 
a  verification. 

Rejoinder.  That  the  said  part  of  the  said  river,  in  and  across  v 
said  weir,  &c.,  had  been  so  erected,  &c.,  was  part  of  the  river  Sevei 
that  the  liege  subjects,  &c.,  before  and  at,  &c.,  ought  of  right  to  hai 
gated  and  passed  with  barges  in  and  along  the  said  part,  &c.,  at  all 
the  year,  when  and  so  often  as  the  channel  of  the  said  river  bad  been 
choked,  or  stopped  up,  so  as  to  prevent  the  liege  subjects,  &c,  fromoa 
with  barges  through,  over,  or  along  the  said  river,  except  by  navigai 
passing  in,  over,  through,  or  along  the  said  part  of  the  said  river,  ir 
&C. ;  and  that  the  said  channel  of  the  said  river  was,  at,  ftc,  chok 
stopped  up,  so  as  to  prevent,  &c,    Verificatioo. 

Surrejoinder.  That  the  liege  subjects,  &c^  ought  not  of  right 
navigated,  ftc.,  in  and  along  the  part  of  the  said  river  in  which,  Ac,  wl 
so  often  as  the  channel  of  the  said  river  had  been  or  was  choked,  or ! 
up,  so  as  to  prevent,  &c.,  in  manner  and  form ;  ooocloding  to  the  a 
upon  which  issue  was  joined. 

At  the  trial,  before  HyUame,  J.,  at  the  Skropekire  Spring  Assiies 
it  appeared,  that  the  plaintiff,  at  the  time  of  committing  the  trespass  i 
was  the  occupier  of  some  land  and  a  tenement,  called  Freeton  Ifeir, 
in  the  parish  of  Cpion  A/o^a,  on  the  north-eastern  bank  of  the  river  I 
to  which  tenement  an  ancient  weir  for  catching  fish  is  attached.  In  Ui 
above,  and  opposite  to  the  tenement,  are  several  small  islands,  wbic 
connected  toother,  and  with  the  north-eastern  bank,  by  weir- hedges,  t 
as  to  prevent  the  fish  from  passing  through,  and  on  each  side  of  one 
islamls  were  the  weirs  or  traps,  for  the  purpose  of  receiving  the  fisk 
twv^n  the  islands  and  the  north- western  side  of  the  river,  was  t  ct 
cmlM  **  Tbe  Bar§e  Channel,'*  or  •*  The  Lake,**  up  and  down  whii 
b*r^s  had  be^n  accustomed  to  pass.  That  channel,  which  was  i 
during  the  summer*  dilScalt  of  navi^tion,  had  of  late,  finom  want  of  c 
in^,  bev\i«iie  choked  up  with  gravel.  &c^  and  bad  thereby  becoow  ii 
aUe  lor  barges  during  BtMuny  months  in  the  year.  In  coosequenoe  i 
ii\|urie«  done  by  (k^ods  to  the  weir-hedges  of  the  ptaintifl^  the  coiv 
water  ha^l  been  further  diverted  from  the  barge  duumel.  On  the  2li(i 
18;U«  the  two  deimknts^  who  had  ocwie  up  the  river  in  their  baige,  OQt 
aUe  to  f«ss  ak«^  the  barge  chaoBeK  went  m  a  boat  to  the  nuddh  i 
we«r-had^»  ctiimecting  the  Dorth-ea»leni  bank  with  one  of  the  ideaii 
pulWd  down  sulBcieiit  of  the  hed^  to  alfev  their  barge  to  go  thi 
TW  w«s  th«  tre«f«iss  cjf  iainipii  of.  Is  onfer  to  establish  bit  fHf 
the  weir,  the  pfcaiatitf  prodvced  a  vaiiety  of  documenCtry  eriA 
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oonmieiieiii^  with  Doamaday  Book,  with  a  view  to  shew  the  immemorial  exist*  i^uevUBemK, 

eooe  of  the  weir.   Amongst  this  evidence  was  tendered  a  chartulary  of  Haghr      Williams 

MOM  Abbey,  which  was  produced  from  the  custody  of  Mrs.  Corbett,  the  tenant       w,  Jl^* 

lor  life  of  the  greater  part  of  the  ancient  abbey  lands,  containing  a  copy  of  an 

iDcieot  grant  of  a  fishery  of  the  spot  in  question  ;  and  also  a  record  of  Jlft- 

^Utehuu  Thm,  I  Hen.  6,  of  a  verdict  of  a  jury  at  iSo/op  Assizes,  on  present* 

meot  of  the  weir  as  a  nuisance,  finding  that  the  abbot,  and  all  his  predeces- 

lors,  from  time  whereof  the  memory  of  man  was  not  to  the  contrary,  as  in  right 

of  the  church  of  iSir.  John,  of  Haghmon,  had  had  in  the  water  of  Sevem,  one 

weir  at  Pretiaiiy  on  the  river,  in  the  county  aforesaid,  for  taking  fish  in  the 

Hune  river  at  Breeton,  at  every  time  of  the  year ;  and  that  the  aforesaid  water 

of  the  Severn  was  not,  with  the  said  weir,  narrowed  nor  obstructed,  by  the 

iforesaid  abbot,  as  in  the  presentment  alleged,  to  the  nuisance  of  the  town  of 

Smlap,  or  of  the  county,  but  that  men  with  vessels  and  boats,  by  the  course 

of  the  water  aforesaid,  could  come  to  the  aforesaid  town  of  Salop,  as  of  ancient 

time,  and  of  right,  they  had  been  accustomed  to  come ;  and  the  jury  further 

•aid*  that  no  weirs,  &c.,  in  the  presentment  specified,  were  newly  made  since 

the  3d  year  of  King  Edw.  1,  in  the  form  of  which  the  aforesaid  abbot  had 

■fleged  in  pleading  with  the  king.     The  plaintiff  also  duly  deduced  the  title 

to  his  own  landlord. 

The  whole  of  the  evidence  adduced,  to  shew  the  antiquity  of  the  weir,  was 
djected  to  by  the  counsel  for  the  defendant,  as  immaterial  to  the  issue, 
which,  he  contended,  was  simply,  whether  the  locue  in  quo  was  part  of  the 
liver  Severn,  He  also  objected  that  the  chartulary  was  inadmissible  for  the 
yorpoae  of  proving  the  grant  in  question. 

The  learned  judge  admitted  the  evidence,  and  led  it  to  the  jury  to  say 
whether  any  such  grant,  as  the  plaintiff  relied  on,  had  been  made  before 
Mayna  Charia.    Verdict  for  the  plaintiff. 

A  rule  niei  having  been  obtained  to  arrest  the  judgment,  or  to  enter  a 
iwdBct  for  the  defendants,  or  for  a  new  trial,  on  the  ground  of  the  improper 
NeeptioQ  of  evidence, 

Ta^eurdf  Serjt.,  and  R,  V.  Richards,  in  last  Michaelmas  Term,  shewed 
cme. — ^It  will  be  contended  on  the  other  side,  firstly,  that  no  weir  can  legally 
enty  to  as  to  obstruct  the  course  of  a  navigable  river ;  secondly,  that  even 
if  that  were  possible,  it  does  not  appear,  on  these  pleadings,  there  ever  has 
hmsk  a  grant  of  such  weir;  thirdly,  that  evidence  has  been  improperly  received. 
TUt  third  objection  divides  itself  into  two  branches  :  The  first  applies  to  all 
fl»  documentary  evidence  as  being  in  itself  essentially  inadmissible;  the 
aseofidy  to  the  mode  of  proving  the  existence  of  the  ancient  grant,  supposing 
Ae  grant  itself  to  be  admissible  as  evidence. 

Such  an  obetruction  may  legally  exist  at  the  present  time,  if  its  existence 
eawnpnced  previous  to  the  date  of  Magna  Charta.  An  analogy  will  bo 
iiteiiipted  to  be  shewn,  between  a  navigable  river  and  a  public  highway. 
If  fiidi  analogy  were  complete,  it  may  be  admitted  that  the  crown  never  did 
pOfMSS  the  right  to  make  any  grant,  obstructing  the  subject  in  his  passage 
aioQ^  tnch  river.  But  there  are  many  points  in  which  the  analogy  does  not 
tsiat  at  all.  Previously  to  Magna  Charta  the  ownership  of  navigable  rivers 
warn  in  the  crown ;  it  is  never  in  the  owners  of  the  adjoining  soil,  imless  by 
piwacriptioD,  which  presumes  a  grant  from  the  crown ;  whereas,  the  soil  of 
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QuttmU  Btndk  a  highway  is  in  the  owner  of  the  adjoining  land.     Again,  where  a  highway  ii 
Williams      impassable,  the  subject  has  a  right  to  pass  over  the  adjoining  lands;  tbiiii 
«•  not  so  in  the  case  of  a  navigable  river.     No  one  has  a  right  to  cut  a  chaonel 

through  the  adjoining  land,  in  order  to  navi<rate  his  boat  upon  a  part  of  the 
river  which  has  become  unnavigable.     Or  if  the  river,  at  any  time^  be  not 
navigable  without  assistance  from  towing,  the  public  have  no  right  to  go  OB 
the  adjoining  bank,  for  the  purpose  of  towing.     In  Bali  v.  Herbfrt  («)^ 
Builer,  J.,  points  out  these  distinctions  as  existing  between  a  highway  and  t 
navigable  river.    Sanger t  v.  Whukard  (bi),  is  mentioned  in  that  case^  u 
having  involved  the  same  question,  which  however  was  not  decided  by  it 
The  argument  on  the  other  side,  if  valid  at  all,  proves  also,  that  the  crowi 
had  no  right  to  grant  a  fishery ;  but  it  is  clear  that  such  right  was  in  the 
crown,  liecause  it  cannot  be  contended  that  several  fisheries  do  not  eiist.    It 
is  tnie,  that  taking  the  bare  words  used  in  Magna  Charia,  c.  23,  it  would 
seem  that  all  weirs  were  to  be  put  down.    But  subsequent  Statutes  distinctly 
shew,  that  these  words  apply  only  to  weirs  not  in  existence  before  the  time 
o(  Edw.  1.     Tins  appears  from  the  Statutes  25  Edw,  8,  c.  4  ;  45  Edw.  ii 
c.  2;  1  Hen,  4,  c.  12.     A  distinction  is  always  made  in  the  books,  between 
weirs  in  existence  before  the  time  of  Edw-  1,  and  those  which  had  beei 
either  made  or  enhanced  since  that  period,  Callis  on  Sewen^  314-5,  2M; 
Hale  dejure  Maris,  89,  c.  8,  1,  c.  5 ;  and  there  are  also  decided  cases  od 
the  subject.     In  The  case  of  Chester  MiU{c\  the  Court  held,  that  MtipM 
Charta,  c.  23,  did  not  apply  to  an  obstruction  arising  from  a  stone  stank, 
which  had  been  erected  in  the   river  Dee  before  the  time  of  Edw.  1.   b 
Weld  V.  Hornby  (d)^  it  was  held,  that  a  weir  was  illegal,  not  because  itol^ 
structed  the  navigation,  but  because  it  had  been  enhanced  in  recent  times^w 
as  to  obstruct  the  passage  of  the  fish  more  completely  than  it  had  te 
before.     A  more  modern  case,  Rex  v.  Mountague  (f ),  does  not  apply  to  the     | 
present  question. — [Coleridge,  J. — ^Do  you  mean  to  carry  the  doctrine  to  the 
extent  of  saying,  that  before  Magna  Charta,  the  crown  might  have  graotd 
such  a  weir  as  would  altogether  prevent  the  subject  from  passing  ak)iif  > 
navigable  river.] — ^There  is  no  direct  authority  which  goes  that  length ;  bat 
the  right  to  grant  a  partial  obstructk)n,  which  must  be  admitted,  intolTtf     < 
the  right  to  grant  a  total  obstruction.     Suppose  a  partial  obstruction  granle' 
at  the  time  when  small  boats  were  used,  and  that  in  alter  time  barges  cM« 
to  be  employed,  the  partial  obstruction  would  then  become  a  total  one;  ioi 
then,  according  to  the  doctrine  on  the  other  side,  a   barge  owner  woaW 
have  a  riglit  to  break  it  down.     The  case  would  have  been  diflerent  if  tte    ] 
erection  had  been  modern.  Rex  v.  Clark  (f).  I 

2.  The  question  now,  is  not  whether  the  defendants  might  have  deRHtfiw  { 
to  the  replication,  but  whether,  after  the  case  has  been  submitted  to  thejuji 
the  Court  will  not  intend  that  all  the  facts  necessary  to  be  proved  have  been  \ 
put  in  proof.  The  principles  on  this  subject  are  correctly  iaid  down  in  th« 
note  to  Stennel  v.  Hogg{g),  The  pleadings  on  this  record  are  correct:  tW 
issue  was  properly  raised,  whether  the  public  had  a  right  to  pass  along  the 
part  in  question,  when  the  other  part  of  the  river  was  choked.     It  would  nii 

(a)  3  T.  R.  253.  (</)  7  East,  195. 

(b)  MS.  case  of  Scrjt.  Turner,  cited  (e)  4  B.  &  C.  598. 
in  note  to  BmU  v.  Herbert,  259.  (/)  12  Mod.  615. 

(c)  10  Rep.  137,  b.  (g)  1  Wins.  Saunders,  227,  ".(IX 


] 
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Kve been  pnq>er  to  set  out  in  the  pleadings  the  evidence  by  which  the  ob-    Qiui^tBndt. 
tructioo  of  the  way  was  juRtified.     Where  a  party  relies  on  a  right  of  way      ^^|^^g 
lanng  ceased,  it  would  not  be  proper  for  him  to  set  out  the  Act  of  Parlia*  ». 

sent,  or  order,  Ao,  by  which  that  right  has  determined  ;  all  that  is  matter  of  ^^^ 

ividence.  Then  if  the  right  can  legally  exist,  and  that  has  been  proved, 
udgment  cannot  be  arrested.  The  question  of  presumptions  raised  by  long 
xwaession,  is  fully  discussed,  in  2  Stark.  Evid.  title  ** Prescriptions''  If 
iie  argument  be,  that  the  issue  was  immaterial,  application  should  have 
Men  made  for  a  repleader. 

Assuming,  then,  the  issue  to  be  such  as  has  been  contended  fur,  it  is  not 
necessary  to  observe  upon  the  general  objection  to  the  receipt  of  the  evidence, 
because  that  issue  was  not  susceptible  of  any  other  mode  of  proof.  As  to  the 
ditrtulary,  there  can  be  no  doubt  that  it  was  rightly  admitted:  it  came  from 
the  proper  custody,  Bulier  v.  Michel  (h) ;  and  no  objection  on  any  other 
ground  appears  to  have  been  made  to  it  at  the  trial. 

MauleADd  Whateley,  contrd. — A  public  navigable  river  is  a  public  highway. 
The  crown,  therefore,  never  had  any  right  to  authorize  an  obstruction  to  the 
Bitigation  of  it,  Thomas  v.  Sorrel  (i).  Even  admitting  the  properly  in  the 
soil  to  be  in  the  crown,  it  is  still  subordinate  to  the  paramount  right  in  the 
lulject  freely  to  pass  and  repass.  From  such  property,  a  right  in  the  crown 
to  (Struct  the  navigation  can  no  more  be  argued,  than  a  right  to  obstruct  the 
Divigation  of  the  sea,  from  the  position  laid  down  by  Hale,  De  jure  Maritt, 
c  4,  that  the  soil  of  the  sea  is  vested  in  the  crown.  It  would  be  absurd  to 
contend  that  all  the  incidents  of  any  ordinary  public  highway  so  completely 
correspond  with  those  of  a  navigable  river,  as  to  make  the  two  identical ;  but 
tbe  analogy  is  almost  perfect,  and  maybe  held  to  exist  in  all  cases  where, 
(ton  theditferent  natural  character  of  the  two,  it  is  not  impossible.  The  provi- 
lioDS  of  Magna  Charta  are  not  an  extension  of  existing  rights,  but  merely  a 
declaration  of  what  those  rights  were.  Glanvile,  (as  cited  2  Inst,  38),  states 
tint  these  weirs  were  a  nuisance  at  common  law.  The  judgment  of  Lord 
Bknbonmgh  in  Wild  v.  Hornby,  is  to  the  same  effect.  As  to  the  weirs,  with 
lespect  to  which  a  saving  was  made  by  subsequent  Statutes,  such  weirs  must 
here  been  meant,  as  were  not  situated  on  navigable  rivers,  or  which  did  not  ob- 
struct all  navigation.  Weirs  of  the  latter  description  were  still  injurious,  in 
regard  to  their  effect  upon  the  fisheries,  and  therefore  required  to  be  legalized 
from  other  causes  than  their  interference  with  the  navigation.  But  there  is 
nothing  to  shew,  that  if,  in  the  course  of  time,  from  change  of  circumstances, 
inch  weirs  interfered  with  the  public  navigation,  their  existence  continued 
to  be  lawful.  It  is  clear  that  a  right  of  fishery  was  always  subordinate  to  the 
pablic  right  to  navigate.  Anonymous (j).  And  that  which  had  been  done  in 
fmrsuance  of  a  royal  grant,  would  cease  to  be  valid  when,  under  any  change 
of  circumstances,  it  created  an  obstruction  to  the  navigation.  From  the 
record  that  was  offered  in  evidence,  it  clearly  appears  that  this  was  consi- 
dered to  be  the  law,  at  a  time  when  such  branches  of  it  were  much  more 
eonsidered  than  at  present.  The  abbot  of  Haghmon  there  pleads,  not  only 
tbe  immemorial  existence  of  the  weir,  but  also  that  it  did  not  narrow  nor 
obstruct   the  navigation  of  the  river.    At  the  time  when  this  record  bears 

(A)  4  Dow.  297.  ( /)  i  Camp.  517,  note. 

(0  Vaughau,  340. 
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Qkmii'i  Beuth.  date,  the  principles  of  pleading  were  thoroughly  understood    It  fbUows  Um^ 
Williams      ^'^^*  ^^^  prescription  alone  was  held  not  to  be  a  sufficient  deience;  if  it  had 

V.  been,  the  plea  would  have  been  ill  for  duplicity. 

Wilcox.  Almost  all  ancient  Statutes  were  directed  against  aonie  partieular  grier- 

anoe,  and  have  in  view  that  grievance  only.  It  is  not  a  safe  oonstmctioi^ 
therefore,  to  assume  that  any  legality  is  given  by  implication  to  other  grieTaooei 
which  do  not  form  the  object  of  the  enactment.  The  special  eoactnenti 
relative  to  weirs  erected  since  the  time  o{  Edw.  1»  may  well  therefore  pro* 
vide  for  the  abatement,  in  a  summary  manner,  of  such  weirs  as  were  mm 
immediately  felt  to  be  vexatious,  whilst  the  more  ancient  weirs  were  left  to 
the  operation  of  the  common  law.  T%e  Chester  Miiicate  is  not  in  point  T^ 
Dee^  at  the  place  in  question,  was  not  a  navigable  river ;  nor  does  tbe 
23  cap.  of  Magna  Charta  seem  applicable  to  obstructioDB  similar  to  tbit 
which  exists  in  the  present  case. 

On  these  pleadings,  there  is  nothing  to  shew  what  constitutes  the  rjglit 
claimed  by  the  plaintiff  to  stop  the  navigation  of  a  public  navigable  river. 

The  plea  alleges,  that  the  place  in  question  is  part  of  a  public  navigsbk 
river.  The  plaintiff  replies,  that  it  is  distinct  from  the  channel.  That  ii 
mere  matter  of  fact,  and  immaterial,  liecause  the  right  of  the  public  to  nsfi- 
gate  must  extend  over  every  part  of  the  river.  The  defendants  say,  thstthey 
had  such  right  to  navigate  wherever  it  was  necessary  for  them,  in  order  to 
pass  along ;  and  such  is  the  law.  What  is  claimed  by  the  defendants  ii  a 
necessary  incident  of  a  public  navigable  river.  The  plaintiff  does  not  all^ 
any  right,  by  grant  or  otherwise,  to  impede  the  navigation ;  he  alleges  that 
the  place  in  question  was  not  a  common  navigable  river*  which  allegstka 
amounts  either  to  an  assertion  of  matter  of  law,  as  to  which  the  finding  of  tka 
jury  is  of  no  avail,  and  the  Court  will  decide  as  if  there  was  no  such  fiodiog; 
or  else  it  is  a  traverse  of  what  he  has  previously  admitted  again  and  sgaiif 
since  the  replication  begins  with  stating  that  the  Severn  is  a  navigable  rim 
and  that  the  weir  was  placed  in  and  across  it.  That  being  admitted,  the 
presumption  was  against  the  existence  of  a  privilege  in  the  plaintiff,  Lord 
FiUwalle/e  case  {k);  and  he  ought,  therefore,  to  have  set  out  on  the  record 
the  grant  on  which  he  relied.  The  law  is  not  that  the  public  are  confined  to 
navigate  in  the  channel  only  of  a  navigable  river.  Indeed  it  is  difficult  to 
ascertain  what  is  to  be  considered  the  channel ;  rivers  are  continually  shiAiog 
the  place  of  their  channel.  The  Severn  itself  is  said  to  have  passed  frofl 
side  to  side,  over  a  space  of  some  acres.  Still,  doubtless,  the  right  to  Wr 
gate  it  at  all  times  existed,  without  reference  to  such  changes.  The  language 
of  Holroydy  J.,  in  Rex  v.  Mountague  (/),  is  in  point 

The  chartulary  was  clearly  inadmissible,  no  proof  having  been  oflered  of 
a  search  for  the  original  grant,  either  amongst  the  muniments  of  Mr.  CwhtUlt 
or  at  the  Augmentation  Office.  In  BuUer  v.  Mitchel,  the  chartulary  was  ad- 
mitted, on  the  express  ground  that  due  search  had  been  made  for  the  origioal» 
without  success. 

Ctir,  adv.  tmlL 

Lord  Dbnman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Goort^^ 
This  was  a  case  tried  before  my  brother   WiUiame,  at   the  Skrewskwi 
Spring  Assizes  for  1836.    A  verdict  passed  for  the  plaintiff,  ibr  U.  damsgei} 

{k)  1  Mod.  106.  (0  4  B.  &  C  598, 604. 
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ind  the  defendants  contend  that  the  judgment  should  be  arrested,  or  a  yerdict    Qiu^*t  BeuA, 
mtered  for  themselves;  or,  at  all  events,  that  they  are  entitled  to  a  new      wiluams 
rial,  on  account  of  the  improper  reception  of  evidence  objected  to.     Their  »• 

objection  under  the  last  head  appears  to  be  twofold  ;  first,  they  deny  that 
my  evidence  was  receivable  to  shew  the  antiquity  of  a  weir  mentioned  in  the 
^leadings  ;  secondly,  they  object  to  the  admissibility  of  a  particular  docu- 
nent,  tendered  for  that  purpose  on  a  specific  ground. 

In  the  view  which  we  take  of  this  case   it  will  be  necessary  to  dispose 
9f  all  these  grounds.     [His  lordship  then  stated  the  pleadings.]    Subject  to 
the  questions  upon  the  evidenor>  heieafler  to  be  discussed,  the  case  between 
the  paities  is  this;  the  plaintiff  has  established  the  existence  of  the  weir  in 
question,  by  a  royal  grant,  made  at  some  period  prior  to  the  time  of  Edw.  1 ; 
bat  the  weir  stands  across  part  of  a  public  navigable  river,  apart,  indeed,  not 
required  for  the  purpose  of  navigation  at  the  date  of  the  grant,  but  at  the 
time  of  the  commission  of  the  trespass,  necessary  for  those  purposes,  by 
reason  of  the  residue  of  the  channel  having  become  choked  up.     He  contends 
that  at  the  date  of  the  grant,  the  crown  had  the  power  of  making  this  weir, 
even  to  the  disturbance,  or  total  prevention  of  the  right  of  navigation  by  the 
subject;  or,  that  at  all  events,  it  had  the  power  of  making  such  a  grant,  if  in  the 
then  existing  state  of  circumstances  it  did  not  interfere  with  the  rights  of  the 
lubject ;  and  that  such  a  grant,  valid  in  its  inception,  will  not  become  invalid 
hy  reason  of  any  change  of  circumstances,  which  may  aflerwards  effect  the 
residue  of  the  channel.     This  latter  point,  although  argued  with  much  in- 
genuity, does  not  present  any  serious  difficulty  to  our  minds,  and  we  may 
conveniently  dispose  of  it  in  passing.     If  the  subject  (which  this  view  of 
tins  case  concedes)  had,  by  common  law,  a  right  of  passage  in  the  channel  of 
tbe  river,  paramount  to  the  power  of  the  crown,  we  cannot  conceive  such  right 
to  have  been  originally  other,  than  a  right  locally  unlimited  to  pass  in  all  and 
every  part  of  the  channel.     The  nature  of  the  highway,  which  a  navigable 
river  affords,  liable  to  be  affected  by  natural  and  uncontrollable  causes,  pre- 
senting conveniences  in  different  parts,  and  on  different  sides,  according  to  the 
changes  of  wind,  or  direction  of  the  vessel,  and  attended  by  the  important 
circumstance,  that  on  no  one  is  any  duty  imposed  by  the  common  law,  to  do 
tiiat  which  would  be  analagous  to  the  ordinary  repair  of  a  common  highway; 
ttmely,  to  remove  obstructions,  clear  away  sand-banks,  and  preserve  any  ac- 
CQstoroed  channel,  all  these  considerations  make  it  an  almost  irresistible  con- 
dosion  that  the  paramount  right,  if  it  existed  at  all,  must  have  been  a  right 
m  every  part  of  the  space  between  the  banks.     It  cannot  be  disputed  that 
tbe  channel  of  a  public  navigable  river,  is  a  king^s  highway,  and  is  properly 
10  described  ;  and  if  the  analogy  between  it  and  a  highway  by  land  were 
Complete,  there  could  be  no  doubt  that  the  right  would  be  suc^  as  we  now 
lay  down;  for  the  right  of  passage  in  a  highway  by  land  extends  over  every 
fMLTt  of  it.     Now,  although  it  may  be  conceded  that  the  analogy  is  not  com- 
plete, yet  the  very  circumtttances  pointed  out  by  the  counsel  for  the  defend- 
ants in  which   it  fails,  are  strong  to  shew  that  in  this  respect  at  least  it 
holda ;  the  absence  of  any  right  to  go  extra  viam  in  case  of  the  channel  being 
choked,  and  the  want  of  a  definite  obligation  on  any  one  to  repair,  only 
raoder  it  more  important  in  order  to  make  the  highway  an  effectual  one,  that 
the  right  of  passage  should  extend  to  all  parts  of  the  channel.     If  then, 
wl^t  to  ihii  right,  the  crown  had  at  any  period  the  prerogative  of  raising 
%tm  in  such  parts  as  were  not  at  the  time  actually  required  by  the  subject 
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Qv0ni*«  Bench,  for  the  purposes  of  navigation,  it  follows  from  the  very  nature  of  a  paruoMnk 
Williams      ^^S^^  on  the  one  hand,  and  a  subordinate  right  on  the  other,  that  the  ItUcr 
«•  must  cease  whensoever  it  cannot  be  exercised  except  to  the  prejudice  of  the 

former.  If,  in  the  present  case,  the  subject  has  not  at  this  moment  the  riglit 
to  use  that  part  of  the  channel  on  which  the  weir  stands,  it  is  only  becann 
of  the  royal  grant,  and  that  grant  must  then  be  alleged  at  ita  date  to  ban 
done  away  forever,  in  so  much  of  the  channel,  the  right  of  the  public;  but 
that  is  to  suppose  *he  subordinate  right  controlling  that  which  is  admitted  to 
be  paramount,  which  is  absurd.  On  the  other  hand,  there  is  nothing  unreason- 
able or  unjust  in  supposing  the  right  to  erect  the  weir  to  be  subject  to  the 
necessities  of  the  public,  when  they  should  arise ;  fur  the  right  of  the  pnbNe 
being  supposed  to  be  paramount  by  law,  the  grantee  must  be  taken  to  be 
cognisant  of  such  right ;  and  the  same  natural  peculiarities,  and  the  same 
absence  of  any  obligation  by  law  on  any  one  to  counteract  those  peculiarttiei 
above  mentioned,  would  give  him  full  notice  of  the  probability  that  at  some 
period  his  grant  would  be  determined.  We  do  not,  therefore,  think  that  the 
plaintiff  can  sustain  his  second  point. 

To  the  first  point,  on  which  his  case  must  now  rest,  two  objections  are  made 
by  the  defendants ;  they  deny  that  by  the  law  of  England  the  crown  em 
had  the  power  of  interfering  with  the  navigation  of  a  public  navigable  river; 
and  they  contend,  secondly,  that  if  any  such  power  existed,  and  the  plaiotiff 
relies  upon  an  exercise  of  it,  that  specific  exercise  should  have  been  replied 
to  the  plea,  the  allegations  of  which  shew  prima  facie^  that  the  weir  in  qoci- 
tion  was  a  wrongful  erection.  For  want  of  this,  they  say  the  plea  has  received 
no  answer;  it  allies  the  obstruction  of  the  channel  of  a  navigable  nver; 
that  is  admitted,  but  no  lawful  cause  for  such  obstruction  is  shewn.    We 
are  of  opinion,  however,  that  this  second  objection  is  not  sustainable;  and 
that  upon  the  face  of  the  record,  a  sufficient  answer  in  substance  appeara  lo 
the  plea,  if  the  crown  had  the  power  of  making  the  supposed  grant.    It  i«iB 
•lementary  rule  in  pleading,  that  when  a  state  of  facts  is  relied  on,  it  ii 
enough  to  allege  it  simply,  without  setting  out  the  subordinate  tacm  which 
are  the  means  producing  it,  or  the  evidence  sustaining  the  allegation.    Untti 
in  a  case  very  familar  and  almost  identical  with  the  present,  if  a  treqiass  be 
justified  by  a  plea  of  highway,  the  pleader  never  states  how  the  loe^t  mipii 
became  a  highway ;  and  if  the  plaintifTs  case  is,  that  the  loeuM  in  qv^,  fay 
an  order  of  justices,  award  of  inclosure  commissioners,  local  Act  of  Parfia- 
ment,  or  any  other  lawful  means,  had  ceased  to  be  such  at  the  time  alleged 
in  the  declaration,  he  simply  puts  in  issue  the  fact  of  its  being  a  highway  li 
that  time,  without  alleging  the  particular  mode  by  which  he  intends  to  shew 
in  proof  that  it  had  before  then  ceased  to  be  such.     So  here,  the  derendaiili 
relying  on  the  common  law,  allege  that  the  weir  is  wrongfully  placed  oi  • 
part  of  a  common  navigable  river;  the  plaintifiT,  relymg  on  a  grant,  whidiai 
he  contends,  in  effect  took  the  site  of  the  weir  out  of  the  public  and  navigabb 
channel  of  the  river,  properly,  as  it  appears  to  us,  abstains  from  setting  oat 
that  grant,  and  with  substantial  correctness  replies  only,  that  that  part  of  tha 
river  was  other  than  aod  wholly  distinct  from  the  channel  in  which  the  ri^ 
and  user  of  navigation  existed,  and  was  not  a  public  common  navigmble  rifer. 
It  is  true,  that  this  mode  of  pleading  does  not  disclose  to  the  defendants  tha 
case  on  which  the  plaintiff  relies ;  but  to  object  to  it  on  this  ground  is  to 
misconceive  one  object  of  pleading,  and  to  forget  another ;  the  certainty  uf 
particularity  of  pleading  is  directed  not  to  the  disclosure  oi  the  case  of  a  party, 
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fat  to  the  inlbmning  the  G)urt,  the  jury,  and  the  opponent  of  the  tpecifie  prth    Qimm*«  BtmA. 
iotitian  for  which  he  contends  ;  and  a  scarcel>^  less  important  object  is  the      WauAiu 
wringing  the  parties  to  issue  on  a  single  and  certain  point,  avoiding  that  per-  «• 

tfexity  and  uncertainty  which  would  very  probably  arise  from  stating  all  the 
taps  which  lead  up  to  that  point. 

Haviog  then  thus  disposed  of  the  subordinate  matters  on  each  side,  we  come 
o  that  on  which  the  argument  mainly  turned,  that  is  to  say,  the  power  of 
iie  crown  at  common  law  to  interfere  with  the  channels  of  public  navigable 
rivers.  On  the  one  side  the  contention  is,  that  prior  to  Magna  Charta,  the 
flower  of  the  Crown  was  absolute  over  them,  and  t))at  this  weir,  by  the  anti« 
quity  assigned  to  it  by  the  finding  of  the  jury,  is  saved  from  the  operation 
of  that  or  any  succeeding  Statute ;  while  on  the  other  it  is  alleged  that  they 
ire  and  were  highways  to  all  intents  and  purposes,  which  the  crown  had  no 
power  to  limit  or  interfere  with,  and  that,  as  well  as  the  restraints  enacted  by, 
u  the  conformations  implied  from  the  Statutes  alluded  to,  have  nothing  to  do 
with  the  present  question.  After  an  attentive  examination  of  the  authorities 
Bod  the  Statutes  referred  to  in  the  argument,  we  cannot  see  any  satisfactory 
evidence  that  the  power  of  the  crown  in  this  respect  was  greater  at  the  common 
law  before  the  passing  of  Magna  Charta,  than  it  has  been  since.  It  is  clear 
tint  the  channels  of  public  navigable  rivers  were  always  highways ;  up  to  the 
points  reached  by  the  flow  of  the  tide,  the  soil  was  presumably  in  the  crown, 
lod  above  that  point,  whether  the  soil  at  common  law  was  in  the  crown, 
or  in  the  owners  of  the  adjacent  lands,  a  point  perhaps  not  free  from  doubt, 
tkre  was,  at  least,  a  jurisdiction  in  the  crown,  according  to  Sir  Matthew 
Male,  "  to  reform  and  punish  all  nuisances  in  all  rivers,  whether  fresh  or  salt, 
tbt  are  aconunon  passage  not  only  for  ships  and  greater  vessels,  but  also  for 
tQMUer,  as  barges  or  boats ;''  De  Jure  Maris,  part  1,  c.  2  (m).  In  cither  case, 
the  right  of  the  subject  to  pass  up  and  down  was  complete.  In  the  Case  of 
tkt  Bonne  Fishery  (n),  where  the  reporter  is  speaking  of  rivers  wiihin  the 
^and  reflux  of  the  tide,  it  is  stated  that  this  right  was  by  the  kin;j^s  per* 
Mission  for  the  ease  and  commodity  of  the  people  ;  but  if  this  be  the  true 
tondation,  and  if  the  same  may  be  also  properly  said  of  the  same  right  in  the 
liigher  parts  of  rivers,  still  the  permission  supposed  must  be  coeval  with 
Ae  monarchy,  and  anterior  to  any  grant  by  any  particular  monarch  of  the 
ngbt  to  erect  a  weir  in  any  particular  river.  It  is  difficult  therefore  to  see 
kow  any  such  grant  made  in  derogation  of  the  public  right  previously  exist- 
iogiUid  in  direct  opposition  to  that  duty  which  the  law  casts  on  the  crown, 
^  reforming  and  punishing  all  nuisances  whkh  obstruct  the  navigation  of 
poUic  rivers,  could  have  been,  in  its  inception,  valid  at  common  law 

Nor  can  we  find  in  the  language  of  the  Statutes  referred  to,  any  thing  in- 
CQQsistent  with  this  conclusion;  they  speak  indeed  of  acts  done  in  violation 
of  this  public  right,  but  they  do  not  refer  them  to  any  power  legally  exist- 
ing: ID  the  crown,  which  for  the  future  they  propose  to  abridge.  We  are 
therefore  of  opinion,  that  the  legality  of  this  weir  cannot  be  sustained  on  the 
sipposition  of  any  power  existing  by  the  law  in  the  crown,  in  the  time  of 
fcbcr.  1,  which  is  now  taken  away. 

But  this  does  not  exhaust  the  question,  because  that  which  was  not  legal 
It  fint»  may  have  been  subsequently  legalized.     The  question  of  fact  was 

(m)  Harg.  Law  Tr.  p.  8.  (n)  Davis's  Rep.  57. 
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QiiMii'f  Bench,  submitted  to  the  jury  most  favourably  for  the  defendants,  whether  toy  such 
WiLUAMs      E'l^nt  as  the  plaintiff*  relied  on,  had  been  made  before  Magna  Ckarta,  sod 
r.  the  jury  upon  the  evidence  have  found  in  the  affirmatiTe.     If»  therefore,  QpOD 

an  examination  of  the  Statutes  relied  on  by  the  plaintiff*,  such  a  grant,  whether 
valid  or  not  at  common  law,  appears  to  be  saved  by  their  operation,  die 
objection  of  the  defendants  falls  to  the  ground.     And  we  think  that  to  be 
the  true  construction  of  the  Statutes.     The  learned  counsel  for  the  defend- 
ants is  probably  correct  in  saying  that  the  23d  cap.  of  Magna  Ckartamjht 
laid  out  of  the  case ;  the  kidelli  there  spoken  of,  appear,  from  the  2d  htL 
p.  38,  and  the  Cheiter  Mill  Ca»e  to  have  been  open  weirs,  erected  for  tlie 
taking  of  fish,  and  the  evil  intended  to  be  remedied  by  the  Statute,  wm  the 
unlawful  destruction  of  that  important  article  of  consumption.    That  Stttote 
therefore,  being  pointed  at  another  mischief,  might  leave  any  qjuestion  of  niii- 
sance,  by  obstruction  to  the  passage  of  boats,  exactly  as  if  it  stood  at  oooh 
mon  law.    But  the  same  remark  does  not  apply  to  the  25th  Edw.  3,  st  4, 
c  4 ;   that  begins  by  reciting  that  the  common  passage  of  boats  and  ships  is 
the  great  rivers  of  England  is  oflenthnes  annoyed  by  the  enhancmg  (a  mia- 
translation  of  the  word  lever  for  levying  or  setting  up,)  of  goroes,  mill8»  weirii 
stanks,  stakes,  and  kiddles ;  and  then  provides  for  the  utter  destnictioo  of 
all  such  as  have  been  levied  and  set  up  in  the  time  c^  Edw.  1,  and  after.    It 
further  directs,  that  writs  shall  be  sent  to  the  sheriffs  of  the  places  wheie 
need  shall  be,  to  survey  and  enquire,  and  to  do  thereof  execution ;  and  sbo 
the  jastices  shall  be  thereupon  assigned  at  all  times  that  shall  be  needfU. 
It  is  clear,  we  think,  that  in  any  criminal  proceeding  for  the  demolition  of 
this  weir,  which  had  been  instituted  immediately  after  the  passing  of  H» 
Statute,  it  would  have  been  a  sufficient  defence  to  have  shewn  its  eiectioo 
before  the  time  of  Edw,  I,  and  considering  the  concise  language  of  Statatei 
of  that  early  period,  we  think  the  Statute  would  equally  have  been  an  ansvv 
in  any  civil  proceeding  at  the  suit  of  a  party  injured.     Assuming  the  weir 
to  have  been  illegally  erected  before  the  date  of  Magna  Charta,  it  is  not  un- 
reasonable to  suppose  that  a  sort  of  compromise  was  come  to ;  similar  niii- 
sances  were,  probably,  very  numerous,  but  they  were  probably  many  of  then 
of  long  standing.     It  may  have  been  impossible  to  procure,  or  it  may  well 
have  been  thought  unreasonaUe  to  insist  on,  an  act  which  should  direct  tboie 
to  be  abated  which  had  acquired  the  sanction  of  time,  and  aline  was  thereto 
drawn,  which,  preventing  an  increase  of  the  nuisance  fbr  the  future^  aid 
abating  it  in  all  the  instances  which  commenced  within  a  given  period,  imptiedff 
legalized  those  which  could  be  traced  to  an  earlier  period.     This  appears  to 
us  the  proper  effect  to  be  attributed  to  the  Statute ;  and  if  it  be,  it  disposei 
of  any  difference  between  a  criminal  and  civil  proceeding.     The  earlier  wein 
were  not  merely  protected  against  the  specific  measures  mentioned  in  the  Act, 
but  rendered  absolutely  legal.     If  this  would  have  been  a  good  answer  in* 
mediately  after  the  Act  passed,  it  is  at  least  equally  good  now ;  and  theie* 
fore  of  the  45th  Edw,  3,  c.  2,  and  the  1  Hen,  4,  c.  12,  it  is  unnecessary  to 
say  more  than  that  they  do  not  at  all  weaken  the  defence  which  the  defend- 
ants have  under  the  former  Statute.    We  are  of  opinion,  therefore,  that 
there  is  no  ground  for  arresting  the  judgment,  or  entering  a  verdict  fbr  the 
defendants:  and  the  conclusion  to  which  we  have  come  oo  these  pointi^ 
decides  of  course,  that  the  learned  judge  was  quite  right  io  reoeiving  evideaoe 
of  the  antiquity  of  the  weir 
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le  point,  however,  still  remains  to  be  mentioned,  on  which  the  de-  Qmiw^$Be»A. 
claim  a  new  trial.     In  order  to  establish  the  antiquity  of  their  weir,      Williams 
tiff  tendered  in  evidence  what  purported  to  be  a  copy  of  an  ancient  »• 

ind  in  a  chartulary  of  Haghmon  Abbey.  The  single  objection  now 
against  its  reception  is,  that  no  search  was  proved  to  have  been 
the  original.  The  note  of  the  learned  judge  is  very  specific  as  to 
tions  made  at  the  trial,  and  his  memory  clear  as  to  what  then  oo- 
but  he  has  no  minute  or  recollection  of  this  point  having  been  pressed; 
\  an  objection  so  much  upon  the  surface,  that  if  brought  clearly 
Dtice,  it  is  scarcely  conceivable  but  that  it  must  have  prevailed; 
we  think  that  it  must  have  been  acquiesced  in  by  the  counsel  on 
side.  We  do  not  doubt  that  it  was  in  fact  made,  but  as  the  whole 
hat  evidence,  of  which  this  document  formed  a  single  item,  was  also 
to,  and  the  attention  of  the  learned  iudge  was  naturally  directed  to 
3  general  and  important  objection,  it  is  probable  that  this  was  not 
IS  to  attract  his  notice.  In  all  cases,  and  especially  in  one  so  cir- 
ed  as  this,  it  is  the  business  of  the  counsel  to  take  care  that  the 
ttention  is  drawn  to  any  objection  on  which  he  intends  afterwards 
Justice  requires  this,  not  so  much  to  the  judge,  as  to  the  opposite 
lo  may  be  willing,  as  in  the  present  case  would  probably  have  been 
lier  to  waive  the  benefit  of  the  evidence,  than  put  his  verdict  in  peril 
sue  of  the  objection.  If  by  inadvertence  this  was  not  done  at  the 
think  we  ought  not,  either  upon  general  principles,  or  with  a  view  to 
nilar  circumstances  of  this  case,  to  allow  the  objection  now  to  pre* 
le  admitted  document  was  but  one  of  many  to  prove  what  in  the 
unquestionable  and  unquestioned,  the  very  great  antiquity  of  the 
admission  therefore  •  occasioned  no  injustice;  its  rejection  could  not 
it  not  to  have  varied  the  verdict.  The  rule  therefore  on  all  points 
tscharged. 

Rule  discharged. 


The  Queen  v.  Ledoard.  •^«»«  *• 

WARRANTO   against  the  defendant  for  exercising  the  office  of  I.  Upon  a  wo 
n  councillor  of  the  borough  of  Poole.     The  defendant  pleaded,  firsi,  S^onf  odling 
ig  duly  qualified,  he  was  duly  ascertained  to  be  one  of  the  can-  upon  the  de- 
.t  an  election,  who  had  a  majority  of  votes,  and  thereupon  was  duly  shew  bj  what 

to  be  and  was  elected  a  councillor,  for  the  said  borough,  under  ^u^^op^y  ^^ 

'  .  exercised  the 

office  of  town  councillor,  the  relator,  for  the  purpose  of  proving  that  the  defendant  had  not  a 
majority  of  votea  at  the  election,  offered  the  voting  papers  in  evidence.  They  were  produced 
by  the  town  clerk,  who  stated  that  he  had  been  appointed  to  his  office  since  the  election,  and 
that  the  papers  were  received  by  his  clerk,  from  tne  clerk  to  the  former  town  clerk ;  that  they 
had  remained  in  his  office  since  that  period,  and  had  been  shewn  to  the  burgesses  upon  the  pay* 
ment  of  the  usual  fee : — Held,  that  the  papers  were  not  sufficientiv  fn^oved ;  and  that  the  persons 
through  whose  hands  they  had  passed,  ought  to  have  been  called  to  identify  them. 

2.  The  defendant  |>leaaed,  that  being  duly  qualified,  he  was  ascertained  to  be  one  of  the 
candidates  at  an  election  of  councillors,  who  had  a  majority  of  votes,  and  was,  therefore,  dulv 
elected  a  councillor.  The  replication  traversed  the  plea,  wnereupon  issue  was  joined : — Hela, 
That  the  relator  was  not  bound  to  prove  that  the  otner  candidates  were  qualified  to  be  coun- 
cillors ;  but  that  it  was  sufficient  to  shew  Uut  another  candidate  had  more  votes  than  the 
defendant 

SemtU^  That  the  office  of  the  returning  officer,  at  an  election  of  municipal  officers,  is  purely 
ministerial ;  his  duty  is  to  examine  the  voting  papers,  and  to  declare,  as  duly  elected,  the  bur« 
fsis  who  has  the  majority  of  votes. 
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V, 

Ledoard. 


Queen's  Bench,  the  provisions  of  the  5  &  6  W,  4,  c.  76.     Secondly,  That  being  duly  qualified, 
The  (jupEN     ^^  ^*^  returned  by  the  mayor  as  having  been  elected  a  councillor. 

Replication  to  the  first  plea ;  that  the  defendant  was  not  duly  ascertained 
to  have  a  majority  of  votes  at  the  said  election,  and  that  he  was  not  dnlj 
elected ;  to  the  second  plea,  that  the  defendant  was  not  duly  elected.  The 
rejoinder  took  issue  on  the  replication  to  the  first  plea,  and  traversed  the 
replication  to  the  second  plea  (a). 


(a)  The  following  is  a  copy  of  the 
pleadings: 

"  Be  it  remembered,  &c.,  that  the 
town  and  borough  of  Poole  is  an  ancient 
town  and  borough,  and  that  the  bur- 
gesses and  inhabitants  of  the  said  town 
and  borough,  fcr  divers,  to  wit,  ten  years 
next  before  the  passing  of  an  Act  ot 
Parliament,  made  and  passed  in  the 
sixth  year  of  the  reign  oi  our  said  lord 
the  king,  intituled,  &c.,  were  one  body 
corporate  and  politic  in  deed,  fact,  an^ 
name,  by  the  name  of  the  mayor,  bailifis, 
burgesses,  and  commonalty  of  the  town 
of  PooUy  and  since  the  passing  of  the 
said  Act,  that  is  to  say,  from  and  after 
the  28th  day  of  December  last,  have  been 
and  still  are  one  body  corporate  and  po- 
litic, by  the  name  of  the  mayor,  alder- 
men, and  burgesses  of  the  town  and 
borough  of  Poole,  that  is  to  say,  at 
the  town  and  borough  of  Poole  aforesaid, 
ill  the  county  of  the  same  town.  And 
that  within  the  said  town  and  borough, 
pursuant  to  the  provisions  of  the  said 
Act,  there  of  right  ought  to  be  one 
mayor,  six  aldermen,  and  eighteen  coun- 
cillors of  the  said  town  and  borough,  to 
be  elected  in  the  manner  in  the  said  Act 
specified  ;  and  that  the  place  and  office 
of  a  councillor  of  the  said  town  and 
borough  is  a  public  office,  and  a  place 
and  office  of  great  trust  and  pre-emi- 
nence within  the  said  town  and  borough, 
touching  the  rule  and  government  of 
the  said  town  and  borough,  and  the  ad- 
ministration of  public  justice  within  the 
same,  that  is  to  say,  at  the  town  and 
borough  of  Poole  aforesaid,  in  the  count  v 
of  the  same  town ;  and  that  George  Led" 
gardy  of  the  town  and  borough  of  Poole 
aforesaid,  banker,  heretofore,  to  wit,  on, 
&c.,  at  the  town  and  borough  of  Poole 
aforesaid,  in  the  county  of  the  same 
town,  did  use  and  exercise,  and  from 
thence  continually  afterwards,  until  tlie 
31st  dav  of  the  same  December ,  did  there 
use  and  exercise,  without  any  legal  war^ 
rant,  royal  grant,  or  rieht  whatsoever, 
the  office  of  a  councillor  of  the  said 
town  and  borough ;  and  for  and  during 
all  the  time  above  mentioned  did  there 
clum  to  be  a  councillor  of  the  said 
town  and  borough,  and  to  have,  use,  and 
enjoy  all  the  liberties,  privileges,  and 
franchises  to  the  office  of  a  councillor  of 


the  said  town  and  borough,  beloogiBg 
and  appertaining;  which  said  office^  If 
berties,  privileges,  and  franchise!,  b^ 
the  said  George  Ledgard^  for  aod  dur- 
ing all  the  time  above  inentioned,  upoa 
our  said  lord  the  king,  witliout  any  Icgil 
M'arrant,  royal  grant,  or  right  wbatao- 
ever,  did  usurp,  that  is  to  say,  at  thi 
town  and  borough  of  PMe  aforesaid, ii 
the  county  of  the  same  town,  in  cos- 
tempt  of  our  said  lord  the  king,  to  tk 
great  damage  and  prejudice  of  his  royil 
prerogative,  and  also  against  his  crova 
and  dignity ;  whereupon  the  said  eort- 
ner  and  attorney  of  our  said  lord  thi 
king,  who  for  our  said  lord  the  kine  is 
this  behalf  prosecutetb  for  our  said  lord 
the  king,  prayeth  the  considentioo  uf 
the  Court  here  in  the  premises,  and  tM 
due  process  of  law  may  be  awaidsi 
against  him,  the  said  George  Le^gwrd^ 
in  this  behalf,  to  make  him  answer  ti 
our  said  lord  the  king,  and  skew  bf 
what  authority  he  claims  to  have^  m% 
and  enjoy  the  office,  liberties,  privitcgM, 
and  franchises  aforesaid ;  wherefore  ths 
sheriff  of  the  said  town  and  borough  tf 
Poole,  and  county  of  the  same  town,  vss 
commanded  that  he  should  cause  him  te 
come  to  answer  to  our  said  lord  tbs 
king,  touching  and  concerning  the  prp 
mises  aforesaid.** 

First  plea.— *<  The  defendant,  by  J.(k, 
his  clerk  in  Court,  liaving  heard  the  nil 
information  read,  complains  that  he  ii| 
by  colour  thereof,  grievously  vexed  sad 
disquieted,  and  this  unjustly;  becatfs 
protesting  that  the  said  infonBBtioii,aal 
the  matters  therein  contained,  are  m 
sufficient  in  law,  to  wiiich  said  infensir 
tion  he,  the  said  George  Ledgard^  is  Mt 
bound,  by  the  law  of  the  land,  It 
answer ;  yet,  for  plea  in  this  behalf,  tte 
said  George  Ledgard  saith,  that  cmc  il 
is,  that  the  said  town  and  borough  it 
Poole  is  an  ancient  town  and  borough, 
and  that  tlie  burgesses  and  inhabiuaH 
of  the  said  town  and  borough,  for 
divers,  to  wit,  ten  years  next  before  ths 
passing  of  an  Act  of  Parliament,  tuM 
and  passed  in  the  6th  year  of  the  rrigi 
of  our  said  lord  the  king,  intituled,  &&• 
were  one  body  corporate  and  politic  ii 
deed,  fact,  and  name,  by  the  nameof  thi 
mayor,  bailifis,  burgesses,  and 
monalty  of  the  town  of  /Vofo  ;  and 
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Alderum,  B.»  at  the  Donei  Summer  Assizes,  1886,  it   Qvm»*«  Smuh. 
.'fendant  had  been  returned  by  the  mayor  of  PooU,  as     ^^  Qann 


Lct,  that  is  to  say, 
day  of  December 
ill  are  one  body 
by  the  name  of 
Etnd  burgesses  of 
of  Pitole^  that  is 
boroueh  of  Pbole 
Qty  of  the  same 

0  the  said  town 
It  to  the  provi- 
;,  there  of  right 
•r,  six  aldermen, 
ors  of  the  said 
be  elected  in  the 
:t  specified;  and 
e  of  a  councillor 
orough  is  a  pob- 
nil  office  of  great 
e  within  the  said 
»uching  the  role 
e  said  town  and 
listration  of  pub- 
same,  that  IB  to 
>orough  of  Pbole 
nty  of  the  same 
brmation  is  also 
George  Ledgard 
ofore,  and  before 
hereinafter  men- 

irtue  of  the  said 
borough  of  Poole  f 
ie  said  Act,  was 
js,  one  called  or 
St  Ward,  and  the 
as  the  North-west 
e  said  Act  it  was 
ould  be  six  alder- 
cillors  elected  for 
oush  of  Poole^  as 
icularly  mention- 
,  limit,  and  boun- 
f  the  said  wards 
efore  the  election 
duly  determined, 
mder  and  accord- 
and  directions  of 
t  the  said  number 

said  wards  were 

and  assigned  to 
Is,  under  and  by 
as  follows,  that  is 

nine  councillors 
irds  respectively ; 
s  certain  day,  to 
d  and  appointed, 
'  the  said  Act,  for 
Ilors  of  the  said 

Poole;  and  that 
id  and  appointed 

1  the  day  and  year 
nid  town  and  bo- 
;ion  of  nine  coim- 


cillors  for  the  said  South-east  Ward,  was 
duly  held  and  made,  before  Robert  Slade^ 
Esq.,  mavor  of  the  said  town  and  bo- 
rough of^  PooUy  according  to  the  pro- 
visions of  the  said  Act ;  and  that  before 
and  at  the  time  of  the  said  election,  he, 
the  said   George  Ledgard^  was    duly 
qualified  and  entitled,  according  to  the 
provisions  of  the  said  Act,  to  be  elected 
and  to  be  a  councillor  of  the  said  town 
and  borough  of  Poole^  under  and  by 
virtue  of  the  said  Act ;  and  that  he,  the 
said  George  Ledgard^  so  being  entitled 
and  qualified  as  aforesiud,  was  then  and 
there  a  candidate,  to  be  elected  and 
chosen  one  of  the  councillors  for  the 
said  South-east  Ward  as  aforesaid,  ac- 
cording to  the  provisions  of  the  said 
Act ;  and  that  he  the  said  George  Led^ 
gard  was,  at  the  conclusion  of  the  said 
election,  so  duly  held  as  aforesaid,  duly 
ascertained,  according  to  the  provisions 
of  the  said  Act,  to  be  one  of  so  many  of 
the  several  persons  then  voted  for  at  the 
said  election,  being  equal  to  the  number 
of  persons  then  to  be  chosen,  to  wit,  to 
the  number  of  nine,  who  then  and  there 
had  the  greatest  number  of  votes  at  the 
said  election,  and  were  deemed  accord- 
ingly to  be  elected  councillors  for  the 
said  town  and  borough  of  Poole^  under 
and  according  to  the  provisions  and 
directions  of  the  said  Act ;  and  that  he 
the  said  George  Ledgard  wbb  thereupon 
duly  declared  to  be,  and  was  electra  a 
councillor  for  the  said  town  and  borough 
of  Pooie,  under  and  by  virtue  of,  and 
according  to  the  provisions  and  direc- 
tions of  the  said  Act ;  and  that  he,  the 
said  George  Ledgard,  so  beine  elected 
such  councillor  as  aforestud,  did  after- 
wards, and  before  he,  the  said  George 
Ledgard,  in  any  way  acted  as   such 
councillor  as  aforesaia,  except  as  in  the 
said  Act  is  in  that   behalf  excepted 
and  allowed,  duly  make  and  subscribe 
the  declaration  of  his,  the  said  George 
Ledgard' i,  acceptance  of  the  said  office 
of  councillor,   and    of   his,   the   said 
George  Ledgard's  qualification  for  the 
same,  in  the  said  Act  prescribed,  ac- 
cording to  the  provisions  of  the  said 
Act ;  and  thereupon  he,  the  said  George 
Ledgard^  was  then  and  there  duly  ad- 
mitted into  the  said  place  and  office  of  a 
councillor  for  the  said  town  and  borough 
of  Poole ;  by  reason  of  which  said  pre- 
mises, he,  the  said  George  Ledgard  thtn 
and  there  became  and  was  a  councillor 
of  the  said  town  and  borough,  to  wit,  at 
the  county  of  Poole  aforesaid,  by  virtue 
whereof  he,  the  said  George  Ledgard^ 
2l 
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QMfn'ff  Bentk.    one  of  nine  councillors  for  the  South-east  Ward  of  the  bonragli 
Tli«Qiniir     ^  ^^®  crown  the  following  facts  were  opened.     The  election 
December^  1835,  and  tliere  were  two  parties,  one>  called  the  n 
and  the  other,  the  town  party.     The  defendant,  and  eight  otb 
ported  by  the  mayor's  party,  and  Messrs.  Salter  and  (kmway^ 


LmoAaD. 


for  all  the  time  in  the  8;iid  information 
in  that  behalf  mentioned,  did  use  and 
exercise  the  office  of  a  councillor  of  the 
said  town  and  borough,  and  during  all 
the  said  time  did  there  claim  to  be  a 
councillor  of  the  said  town  and  borough, 
and  to  have  and  enjoy  all  the  liberties, 
privileges,  and  franchises  to  the  office  of 
a  councillor  of  the  said  town  and  bo- 
rough belonging  and  appertaining,  as  it 
was  lawful  ror  him  to  do ;  wiiAoul  Mit, 
that  he,  the  said  Gtnrge  Ledgwrd  did 
usurp  the  said  office,  liberties,  privileges, 
and  franchises,  for  and  during  all  the 
SMd  time,  in  the  said  information  in  that 
behalf  mentioned,  or  any  part  thereof, 
upon  our  said  lord  the  king,  in  Banner 
and  form  as  bv  the  said  imbnuation  is 
abi^ve  supposed,  all  which  said  several 
matters  and  things  he,  the  said  Gtwrge 
Ledgmrd^  is  ready  to  verify,  as  the  Conrt 
ahalT  consider;  wherefore  he  prays 
judmcBt  that  he  may  be  dismissed  and 
disdiarged  by  theCoyrt  here  of  and  frons 
the  prenisca  aforesaid,  &c. 

Second  plea. — ^And  for  a  further  plea 
in  that  behalf,  the  said  George  LenUarJ, 
by  leave  of  the  Court,  saith.  That  bere- 
t«ifore,  to  wit,  on,  Xcc,  an  election  was 
duW  had  and  made  before  Robert  JSkKte^ 
E»q.«  mavtir  of  the  said  town  and  bo- 
n>ugh«  in  the  said  town  and  borough, 
«>f  nine  councillors  for  the  Soutb-«i»t 
Ward  of  the  said  borough,  pursuant  to 
the  prvTisions  of  the  said  Act  of  Par- 
liament and  that  he  the  said  Gtorgty 
was  then  and  there  a  candidate,  to  be 
elected  one  of  such  nine  councillors,  he, 
the  said  Georgr^  being  dnlv  qualified  in 
that  behalf  And  the  said  Cfrgt  fur- 
ther «a\i^  that  after  the  said  election  he 
« «s  duiv  declared  by  the  said  mayor, 
then  bein|:  the  rentraine  officer  in 
thxt  Kehait,  to  bare  been  dected  one  of 
the  »aid  nine  councillors  for  the  said 
ward ;  and  thereupon  the  said  Ge«rjfe 
then  and  tberv  accepted  the  f^d  office 
andc^ouplwd  in  all  thin^vith  the  pri>- 
X  i«H>n»  %xi  the  said  Statute.  az»d  took  upon 
hin^f  the  dttti<«  of  the  uid  cffire  for 
the  Mtd  tUre.  in  the  «L\i  ii:^>mr<ti(4i 
«)e«<^MM\?  Ami  the  Mtid  irrwjrv  fci^ 
iK^  »at^  that  at  the  ej^pintu*n  of  tbe 
mM  nwe.  aid  u  r^  V^ftwv  tk<  exhibit- 
m,i  \xf  Ike  *aHi  iK»»TfraJj\w,  to  » :t,  e?, 
%^*\.  h<^.  the  »a?d  Ckwhttv,  wa*  i^viy 
%h«NM^  aud  r{ec^««  to  Wf  <iit  U  tU 
aUivvikHm  ot  t>»c  >*id  t*»n  Ji  «i  *v  r,  ;;;ti. : 


and  the  said  George  th 
himself  the  said  office  of 
then  wholly  ceased  to  be 
counrillor  for  the  said  tow 
and  the  said  George  hat] 
and  doth  not  nsnrp  the  sa 
ties,  privileges,  and  frai 
part  theieof,  of  our  said  k 
in  the  said  information  is 
ed ;  and  this  the  said  Gea 
verify;  wherefore  he  prayt 

Replication  to  tht  fin^ ; 
the  said  George  hedford^ 
condusion  of  the  saki  dec 
plea  mentioiied,  dnly  aacei 
iif  to  the  providons  of  tin 
said  pica  mentioned,  to  be 
of  tlM  several  persona  vc 
said  election,  being  equal 
of  persons  tiben  to  ba  dM 
the  f[reateBt  number  of  vc 
election.  And  that  he,  t 
Leigerd^  was  not  dtdyi 
and  was  not  dnly  elected  a 
the  said  town  and  bora 
under  and  by  virtue  of, 
to  the  provisions  and  dii 
said  Act  of  Pariiaasent,  i 
form  as  the  said  George  i 
in  and  by  his  said  plea. 
And  this  the  said  coroner 
of  our  said  lord  the  kin( 
lord  the  king,  prays  may 
by  the  country. 

Replication  to  the  secc 
coroner  and  attorney  of  os 
king  aays.  That  by  reasoi 
by  the  nid  George  Ledgt 
laat  plea  above  alleged,  on 
king  ought  not  to  bt  barr 
cuting  tlw  aforesaid  infim 
him  Sie  said  George  Let 
protesting  that  that  pIsa, 
tcrs  thernn  contained  ii 
form  as  the  same  are  abof 
wholly  insidBcieat  in  lawj 
tion  nevertheless  the  sail 
attorney  for  our  aaid  lord ' 
that  tlHHigh  true  it  is 
George  Ledgerd  wai  4st 
^d  mavor  to  have  been  i 
the  said  nine  coondUois 
ward,  }ct,  that  ui  trath  m 
fai4  George  Ledgerd  « 
ekcted  one  of  thecoiindlls 
vard;  and  this  the  said  ear 
i«r«ev  of  our  said  kfd  tke  ft 
to  terifr. 
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»U8ly  to  the  electioo,  the  committee  of  Salter  and  Convboy  deter-    Qimm**  "BenA, 
\i  a  voting  paper  of  a  blue  colour,  and  persons  were  stationed     xheQuEKw 

places  to  count  the  number  of  blue  papers  which  were  deli-  v. 

dose  of  the  election,  the  mayor  returned  the  defendant,  and  the        »w»a»d« 
rsons,  as  being  duly  elected.  After  the  election,  the  town  party, 
fied  with  the  decision  of  the  returning  officer,  demanded  to 

papers,  and  it  was  then  discovered  that  several  of  them  were 
ome  being  of  a  blue  colour,  and  (he  others  white.  If  all  the  blue 
een  received,  and  the  white  duplicates  excluded,  then  Scdter 
d  more  votes  than  the  defendant ;  and  it  was  only  by  excluding 
counting  the  wliite  papers,  that  the  majority  of  votes  appeared 
r  of  the  defendant ;  several  of  the  blue  papers  given  in  favour 
\  also  found  torn,  and  some  were  missing, 
of  this  case,  the  town  clerk  was  called  as  a  witness.  He  pro- 
:ontaining  all  the  voting  papers,  which,  he  stated,  he  had  re- 
e  late  town  clerk ;  and  that  they  had  remained  in  his  custody 

that  he  had  produced  them  for  inspection  to  several  burgesses, 
ired  to  see  them.     Upon  cross-examination,  it  appeared  that 

town  clerk  in  January » 1836,  afler  the  election  had  taken  place, 
apers  were  soon  afterwards  brought,  by  the  clerk  of  the  former 

the  witness's  office,  in  a  box,  which  was  received  by  one  of  his 
>k  the  key  and  gave  it  to  the  witness.  Upon  this  evidence  it  was 
e  defendant's  counsel,  that  the  papers  were  not  properly  identi- 
nayor  ought  to  have  been  called  to  prove  that  the  box  contained 
Btpers,  which  were  delivered  at  the  poll ;  and  also  that  the  former 
d  the  two  clerks,  through  whose  hands  the  papers  had  passed, 
proved  their  identity.  On  the  other  hand,  the  counsel  for  the 
d  to  the  35tb  section  of  the  Municipal  Act,  and  contended,  that 
were  public  documents,  coming  out  of  the  custody  of  a  public 
nt  proof  had  been  offered  to  make  them  admissible  in  evidence, 
idge  was  of  that  opinion,  and  the  objection  was  overruled. 
D  then  took  place  as  to  the  right  of  the  relator  to  prove  which 
:e  papers  had  been  delivered  by  the  voters  at  the  election.  The 
allowed  the  voters  to  be  examined  to  prove  that  fact,  in  all  the 
.uplicates  and  torn  papers  were  found.     These  voters  stated, 

only  delivered  one  blue  paper  at  the  poll.     Witnesses  were 

to  shew,  that  some  of  the  mayor's  party,  were  seen  to  deliver 

paper  at  the  poll. 

oil  had  been  corrected,  by  receiving  this  evidence,  it  i4>peared 
8  in  a  majority ;  and  the  defendant's  counsel  then  proposed  to 
e  of  the  persons  who  had  voted  in  Salter  s  favour,  ought  not 
n  the  burgess  roll ;  but  the  learned  judge  held,  that  such  evi- 
b  admissible.  It  was  also  contended,  that  as  the  issues  were 
itor  was  not  entitled  to  a  verdict,  unless  it  was  shewn  that  Salter 
other  candidates  were  duly  qualified  to  be  elected.  The  learned 
smiled  this  objection,  and  a  verdict  was  found  for  the  crown, 
HTed  Ibr  the  defendant  to  move  to  set  it  aside,  and  to  enter  aver- 
rour,  upon  the  several  objections  which  have  beenmentioned. 
mas  Term,  1836,  a  rule  nie*  was  obtained  accordingly,  or  for  a 
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Qn«Vf  ;?tfikA.  Erie,  Crowder,  and  Newman  shewed  cause.— First,  sufficieiit  e?ic 
given  at  the  trial  to  prove  the  polling  papers.  By  the  35th  sedii 
5  &  6  ^  4y  c.  76,  it  is  enacted,  that  after  the  election  of  the  ecu 
mayor  shall  cause  the  voting  papers  to  be  kept  in  the  town  clerk'a 
six  months,  at  the  least,  after  the  election ;  and  that  the  town  derk 
mit  any  burgess  to  inspect  the  voting  papers  of  any  year.  Theref 
papers  were  produced  from  the  proper  custody ;  and  by  anakgy  wi 
cases  where  public  documents  have  been  received  if  they  oome  fn 
per  custody,  the  proof  was  sufficient.  If  public  documents  were 
permitted  to  be  proved,  great  inconvenience  would  result,  and 
has  been  many  times  acted  upon.  Thus,  the  copy  of  an  official  paf 
in  pursuance  of  an  Act  of  Parliament  by  an  officer  of  the  customs,  c 
an  account  of  the  cargo,  is  evidence  to  prdve  the  shipping,  Ji 
Ward  (6).  And  there  are  many  other  cases  to  the  same  effect,  F 
Cook  (c),  Rex  V.  Croeeley  (d).  It  was  in  evidence,  that  these  ps 
been  treated  as  public  documents,  because  the  town  cl«rk  stated, 
had  been  shewn  to  several  of  the  burgesses,  in  pursuance  of  the  2 
tion  of  the  Statute.  When  the  former  town  derk  went  outof  offio 
required  by  the  65th  section  to  deliver  up  all  papers  ooncemiDg  < 
corporate ;  and  it  is  also  provided,  that  all  the  charters,  deeds,  mi 
and  records,  shall  be  kept  in  such  place  as  the  ooundl  should  dire 
that  the  town  clerk  for  the  time  bdng  shall  have  the  charge  and  ci 
and  be  responsible  for  the  same." 

The  next  question  is,  whether  the  defendant  was  entitled  to  A 
parties  who  voted,  were  not  entitled  to  be  on  the  burgess  roll ; 
words,  whether  the  register  can  be  opened.  It  is  quite  settled  thai 
inquiry  could  be  entered  into.  In  Symmtrs  v.  Regem  («),  which  wi 
formation  by  quo  warranto,  one  of  the  questions  was,  whether,  upoo 
the  qualification  of  certain  voters,  who  voted  as  common  councilm 
be  inquired  into;  and  Lord  Manefield,  C.  J.,  says,  upon  this  snbjec 
next,  which  is  an  objection  of  less  difficulty,  is,  that  the  judge  bebi 
fused  to  go  into  the  qualification  and  capacity  of  several  freemen  i 
mon  council  men,  who  offered  their  votes.  Let  us  state  the  objectioi 
put,  and  examine  it ;  the  proposition  is,  that  the  judge,  on  tha  infi 
should  have  done  exactly  what  he  ought  to  have  done,  if  the  title 
persons,  who  were  common  coundlmen  de  facto,  had  actually  been 
tion  before  him  upon  quo  warranto.  They  were,  de  fado,  member 
corporation,  admitted,  sworn,  and  in  the  actual  enjoyment  of  the  oA 
question  is,  whether  the  judge,  collaterally  at  the  trial,  ought  to  hi 
into  the  validity  of  these  men's  titles  ?  Could  the  mayor  have  goM 
at  the  election  ?  I  am  very  clear  he  could  not.  When  the  right  d 
is  in  freemen,  in  their  corporate  description,  whether  they  were  dot 
or  not,  is  not  to  be  tried  at  the  election  of  a  third  person,  but  tbtj  i 
properly  ousted." 

That  case  was  recognized  in  The  King  v.  Hughes  (/).  Tbera  ii 
in  the  Municipal  Act  to  alter  the  law  in  this  respect.  By  the  6th  sed 
burgesses  are  described  as  a  constituent  part  of  the  oorporatioiv  ^ 
being,  **  the  mayor,  aldermen,  and  burgesses."    The  ninth  laetioa 


(b)  6  Esp.  49. 
(cj  5  Esp.  117. 
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(e)  Cowper,  507* 
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Ihat  ocrUin  persons  shall,  if  duly  enrolled,  be  "  burgesses  of  such  borough,   Qiimii*«  Pencfc. 
md  members  of  the  body  corporate.**    Then  the  22d  section  directs,  that  the     nie  quien 
lisU»  when  copied  into  a  book,  **  shall  be  the  burgess  roll  of  the  burgesses  of     .  ^  *• 
tvuh  borougfay  entitled  to  vote  in  the  choice  of  the  councillors  of  such 
botongh.**    And  the  29th  section  expressly  provides,  that  every  burgess, 
irho  shall  be  enrolled  on  the  burgess  roll,  for  the  time  being,  shall  be  entitled 
Id  TOte  in  the  election  of  councillors.     It  is  therefore,  manifest,  that  the  title 
of  a  burgess  cannot  be  questioned  in  a  proceeding  like  the  present. 

[The  Lord  Chief  Justice  intimated  that  it  would  not  be  necessary  to  hear 
Om  eoansel  for  the  relator^  on  the  question  raised  as  to  the  qualifications  of  the 
OMidkbtes.] 

BmmpoMf  Serjt.,  Bantow,  Band,  and  Butt,  in  support  of  the  rule. — ^First  it 
nt  incumbent  on  the  relator  to  shew  that  nine  persons,  other  than  the  defend- 
Mft,  were  duly  elected  as  councillors;  because  the  replication  is,  that  the 
lefeodtnt  was  not  duly  elected.  That  issue  is  not  established,  unless  the 
fnlifications  of  the  nine  candidates  be  first  proved.  The  thirtieth  section 
if  tbe  Statute  requires  that  the  election  shall  be  made  from  the  persons  quali- 
U  to  be  councillors ;  therefore,  if  either  of  the  nine  other  candidates  was 
Beqjualified,  then  the  defendant's  election  would  still  be  good.  In  substance, 
fea  replication  amounts  to  this  :  you,  the  defendant  were  not  duly  elected, 
because  nine  other  duly  qualified  persons,  were  elected.  And  the  affirmative 
Iqr  upoo  the  relator. — [PMeion,  J. — It  is  sufficient  for  the  relator  to  say, 
faa  the  defendant,  were  not  duly  elected,  because  there  was  a  majority  of 

given  for  other  persons.  If  the  other  parties  were  ineligible,  a  quo 
would  lie  against  them.] — There  are  many  cases  which  shew,  that 
jTaotioe  of  the  ineligibility  of  any  candidate  is  given  at  the  election,  all  the 
Maa  whkh  are  given  for  such  disqualified  persons  are  thrown  away,  and  the 
onnoD  who  is  next  on  the  poll,  is  duly  elected.  TTie  King  v.  Monday  (^), 
BU  Kimg  v.  Hawkins  (A),  Tke  King  v.  Parry  (t).  Then  as  none  but  per- 
pDoa  quaUfied  to  be  elected  are  eligible,  the  returning  officer  is  bound  to  see 
jhrt  the  party  who  has  the  greatest  number  of  votes  is  eligible.  If  he  be 
p(t  aligiUe,  it  would  be  his  duty  to  return  the  qualified  person  who  has  the 
t  number  of  votes. — [Pattesony  J.— The  Statute  inflicts  a  penalty 

aoy  one  who  acts  without  being  qualified  (J).     I  should  rather  think 

it  is  the  duty  of  the  returning  officer  to  declare  the  party  who  has  the  » 

test  number  of  votes  to  be  elected.] — If  notice  of  the  disqualification  had 

given,  then  it  has  been  decided  that  the  returning  officer  may  use  his 
,  Queen  v.  Hiorm  (A). 
.  Ilia  next  point  is,  whether  the  identity  of  the  voting  papers  was  sufficiently 
■Dvd.  The  town  clerk  produced  a  number  of  loose  papers,  some  torn,  and 
■■Be  in  duplicate.  No  evidence  was  given  to  shew  that  these  were  the  papers 
■Uch  were  examined  by  the  mayor,  after  the  poll  had  closed ;  or  to  prove  which 
■f  the  papers  had  been  counted,  in  those  cases  where  duplicates  were  found. 
his  ought  to  have  been  explained,  by  calling  the  mayor  who  presided  at  the 
iflff^p^t     It  might  be  the  fact,  that  all  the  voting  papers  were  not  produced. 


^gmuu 


S 


Cow  per,  530.  (j)  See  sec.  53. 

10  luiit,  21 1.  (k)  3  N.  &  P.  148. 

(i)  14  East,  549. 
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QueeuU  Bench,  or  that  8ome  had  been  fraudulently  taken  away>  and  others  substituted,  bj 
TheX2uEEM  cl^tors  ^^^  ^^^  access  to  them  since  the  election.  The  papers  are  not  io 
V.  _  the  nature  of  a  poll-book ;  but  even  if  they  were,  more  proof  was  necesiarj, 
because  a  committee  of  the  House  of  Commons  will  not  receive  a  poll-book 
unless  it  is  proved  to  be  in  the  same  state  as  when  the  poll  was  taken  (/).  The 
cases  which  have  been  cited  on  the  other  side,  are  not  applicable  to  the  pre- 
sent question ;  because  these  papers  are  not  documents  prepared  by  ur 
public  officer,  so  that  the  Court  would  presume  that  he  had  duly  exovaed 
the  duties  of  his  office.  There  is  no  record  made  of  the  persons  who  votol 
and  it  was  therefore  essentially  necessary  to  prove,  that  the  papers  wU 
were  produced,  were  the  very  papers  which  were  used  at  the  election.  Hen 
the  town  clerk  was  not  in  office  at  the  time  of  the  election,  and  therefore  ke  j 
was  unable  to  give  any  evidence  of  identity.  In  all  cases  where  docnmnti  | 
have  been  permitted  to  prove  themselves,  it  is  because  of  the  inevitable  M*  j 
cessity  of  the  case ;  as,  when  parties  are  dead,  or  are  absent  from  theoooBtif.  . 
If  it  is  conceded  that  these  documents  are  of  a  public  nature,  then  aeip 
would  be  receivable  in  evidence,  upon  the  same  ground. 

Then  it  was  competent  for  the  defendant  to  shew  that  persons  who  Total 
at  the  election  were  not  entitled  to  be  upon  the  burgess  roll.  By  the  S9A 
section,  a  clear  distinction  is  drawn  between  a  burgess,  and  a  bnrgeti  whi 
is  entitled  to  vote.  He  cannot  vote  unless  his  name  appears  upon  the  raBL 
Now  the  title  of  a  party  cannot  be  impeached  by  quo  warranio,  unless  he  ■  | 
in  possession  and  user  of  such  a  franchise,  as  may  properly  be  the  subject  if 
such  information.  A  burgess  cannot  be  said  to  be  in  possession  of  any  Meb 
office  or  franchise  (m) ;  and,  therefore,  unless  the  title  of  a  burgess  may  bei^ 
quired  into,  in  a  proceeding  like  the  present,  there  would  be  no  mode  of  qn^ 
tioning  his  right  to  vote.  TTie  King  v.  Mein  (n),  and  T%e  King  v.  ihgkUt 
are  authorities  to  shew  that  the  title  of  an  elector  may  be  impeached  upon  tff 
inquiry  relating  to  the  title  of  the  elected,  when  there  is  no  other  rems^f*     f 


Lord  Denman,  C.  J. — The  first  question,  is,  whether  the  defendant  ii  oh  3 
titled  to  have  the  verdict  entered  fur  him.  Hie  ground  of  that  applicstiM:^ 
is  that  the  defendant  having  pleaded  that  he,  being  duly  qualified,  vtt| 
elected,  and  the  replication  being,  that  he  was  not  duly  elected,  it  antf ' 
follow,  if  the  replication  is  fully  expanded,  that  it  amounts  to  an  all^gste 
that  the  defendant  was  not  duly  elected,  because  other  persons  duly  qo^ 
fied,  were  elected  ;  and  it  is,  therefore,  said,  that  the  relator  was  boiml 
prove  the  qualifications  of  the  other  candidates.  The  expression  in  the 
section  of  the  Statute  is,  that  the  election  shall  be  made  from  persons  q^ 
to  be  councillors ;  and  that  would  appear  to  make  it  necessary  that  proof  ihosH^ 
be  given  of  their  being  qualified  ;  but  when  we  look  at  the  35th  BectioB,MKk^ 
does  not  seem  to  be  the  proper  construction.  That  section  reqoiRSlM 
the  mayor  and  assessors  shall  examine  the  voting  papers,  for  the  piirpoi>4 
ascertaining  which  of  the  persoTis  voted  for  are  elected ;  and  that  so  iiMV4 
such  persons  as  shall  have  the  greatest  number  of  votes,  shall  be  deemellfl 
be  elected.     The  28th  section  points  out  the  necessary  qualifications  foro^j 

(0  See  the  cases  collected  in  Rogers'  (m)  But  sec   The  Queen  r.  Befpt 

Law  of  Election  Committees,  140,  2:1      ante,  135;  and  1  Vic t.,  c.  7i?,iec.» 
edit  00  3  T.  R.  5%. 
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nllon ;  but  in  the  present  case  it  does  not  appear  that  any  objection  was  QueetC$BmA, 
Bade  at  the  election  to  the  quahfication,  of  any  of  the  parties,  and  therefore  we  i^^  quibv 
must  assuine  that  they  were  duly  qualified,  and  the  mayor  was  bound  to  ,  v* 
nturo  them.  It  was  not  necessary,  therefore,  for  the  relator  to  prove  their 
qjoalifications,  but  it  was  suflicient  for  him  to  shew  that  one  of  the  candidates 
had  a  majority  of  legal  votes.  If,  therefore,  that  had  been  made  out,  the  ver- 
dict must  have  stood.  But  another  question  is,  whether  sufficient  proof  of 
the  TotiDg  papers  was  ofiered  by  the  relator.  The  foundation  of  his  case 
coQsisted  of  the  polling  papers,  which  were  produced  from  the  custody  of  the 
town  derk.  It  is  contended  that  the  35th  section  of  the  Statute,  makes  this 
tte  proper  custody  of  the  papers,  as  public  documents ;  but  I  think  it  would 
be  engrafting  something  upon  the  section,  to  say  that  these  papers,  per  se, 
ought  to  be  taken  as  any  evidence  at  all.  If  any  acts  were  directed  to  be 
done  by  the  town  clerk,  we  should  not  presume  that  they  had  been  done  im- 
properly or  fraudulently;  but  the  poll  is  to  be  evidenced  by  these  loose  papers, 
and  probably,  the  mere  custody  of  such  documents,  without  proof  that  they 
were  used  at  the  election,  would  be  insufficient.  But  here,  it  appears 
^t  the  papers  had  been  transferred  from  one  person  to  another ;  and  upon 
this  pointy  namely,  that  they  ought  to  have  been  properly  traced,  there 
Host  be  a  new  trial.     It  is  unnecessary  to  say  any  thing  on  the  other  points. 

LrnXBDALB,  J. — ^I  am  of  the  same  opinion.  I  do  not  say  whether  it  would 
live  been  sufficient  to  trace  and  prove  these  voting  papers,  without  calling 
At  voters.  They  came  into  the  custody  of  the  town  clerk  within  the  six 
Mooths ;  but  the  former  town  clerk  ought  to  have  been  called.  I  admit  that 
Aa  office  of  the  town  clerk  was  the  proper  custody  for  these  papers,  but 
fkey  were  not  sufficiently  authenticated.  Therefore,  without  considering 
wliether  they  would  have  been  sufficiently  proved  if  they  had  been  traced, 
1  tgree  that  there  ought  to  be  a  new  trial. 

Pattsson,  J. — I  am  of  the  same  opink>n  upon  both  points.  As  to  the  first 
point,  the  construction  contended  for  by  the  defendant  cannot  be  correct. 
He  electors  must  take  upon  themselves  to  elect  persons  who  are  duly  quali- 
hi.  There  is  no  opportunity  of  giving  notice  of  disqualification  ;  and  that 
the  more  strongly,  that  it  is  the  duty  of  the  returning  officer  to  return 
persons  who  have  a  majority  of  votes.  There  are  elections  where  no- 
lieei  may  be  given,  and  if  the  returning  officer  believes  the  candidate  to  be  * 

dfaqualified,  he  perhaps  ought  not  to  return  him;  but  there  the  question  is 
ffcCnided  upon  him  by  the  electors.  But  here,  as  the  electiun  is  secret,  the 
ibdors  cannot  give  notice  to  the  returning  officer ;  and  if  he  may  himself 
like  the  objection,  I  cannot  conceive  a  more  ready  mode  of  permitting  fraud, 
k  woold  then  be  in  the  power  of  the  returning  oflliccr  to  assert,  that  the 
ondidate  who  had  the  largest  number  of  votes,  was  disqualified,  and  so  com- 
psl  bim  to  seek  redress  by  a  quo  warranto  information.  It  seems  to  me  that 
Ae  Act  of  Parliament  has  studiously  made  the  office  of  the  returning  officer 
■wdjj  ministerial ;  he  is  to  examine  the  voting  papers,  and  return  and  de- 
ckrt  as  duly  elected,  the  persons  who  have  the  majority  of  votes.  Whether 
they  are  qualified  or  not,  it  is  not  his  duty  to  inquire.  I  say  nothing  as  to 
wbat  his  duty  may  be,  if  their  names  did  not  appear  on  the  burgess  roll.    It 
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<}Mm'«  BtimA.    Beemg  ti)  me,  that  even  if  the  relator  had  specially  replied  the  electioB 
The  QuBEir     ^^  other  persons,  it  would  not  have  been  necessary  to  prove  that  they  were 
r.  qualified. 

Then,  as  to  the  other  point,  I  cannot  find  in  the  Act  of  Fvlimiait 
any  thing  like  a  record  of  an  election.       There  are  voting  papersi  and 
they  are  to  be  kept  by  the  town  clerk  for  six  months  after  the  electioa 
During  that  time,  so  many  persons  may  demand  a  sight  of  them,  tliat  muck 
opportunity  may  be  afforded  for  fraud  ;  but  at  the  same  time,  the  tovs 
clerk  who  receives  a  remuneration  for  his  services,  would  no  doubt  be  an- 
swerable, for  their  safe  custody.     But  here  the  question  arises,  whether  thew 
particular  documents  were  the  very  papers  which  were  delivered  at  iheelee- 
tion.     If  they  are,  the  learned  judge  has  properly  decided  that  they  are  coo* 
elusive.    But   there  was  no  proof  of  identity.    It  appears  that  they  were 
handed  over  by  the  clerk  of  the  old  town  clerk,  to  the  clerk  of  the  new 
town   clerk.     Now,  all  the  parties,  through  whose  hands  the  docamenli 
passed,  ought  to  have  been  examined  ;  and  perhaps  it  was  neoessary  to  dk 
the  mayor  also.     The  number  of  witnesses  would  not  be  incon?enient;  wA 
it  is  the  daily  practice  in  criminal  prosecutions   to  call  a  larger  number tf 
witnesses,  for  the  purpose  of  supplying  links  in  the  chain  of  evidence.    I  da 
not  think  it  is  necessary  to  determine  whether  the  voters  ought  to  have  beM 
called  or  not. 

Williams,  J. — ^I  am  of  the  same  opinion  on  both  points.  No  doubt  lb 
custody  of  the  documents  was  proper  at  the  time  of  the  trial.  The  queitiM 
was,  whether  the  custody  had  been  proper  previous  to  that  time ;  and  wbetbff 
these  were  the  identical  papers  which  had  been  received  by  the  mayor  at  lb 
election.  In  this  respect  there  was  a  chasm  in  the  evidence,  and  cooae* 
quently,  the  identity  of  the  documents  was  lefl  in  doubt. 

On  the  first  point  I  content  myself  with  saying,  that  the  duty  of  the  i^ 
turning  ofiicer  is  confined  to  declaring  the  number  of  votes  which  are  givea 
to  each  person.  There  is  nothing  in  the  Act  of  Parliament  whicfa  givea 
him  a  discretionary,  and  truly  dangerous  power,  of  originating  objedioM  la 
the  elected,  in  his  own  mind.  The  rule  will,  therefore,  be  only  (or  a  set 
*  "il. 

Rule  for  new  trial  abeoliite. 


Kay  29.  SlACK   V.   ShARP. 

The  defendant,      A  SSUMPSIT  for  use  and  occupation.     The  following  facts  were  suhB*' 
from  year  to  ted  for  the  opinion  of  the  Court,  under  3  &  4  If.  4,  c.  42,  s.  25. 

year  of  ceruin        -j^g  defendant  was  tenant  to  the  plaintiff  of  certain  premises,  from  tli 

premisetjunder  .       .       i  i   ^  *     t       ,*,-, 

a  parol  agree-     1st  January,  1833,  until  the  time  of  the  bankruptcy  and  fiat,  benaRcr 

ment,  at  a 

rent  payable  half-yearly,  became  bankrupt  before  a  half-year's  rent  wai  due ;  and  aftervmrdt, 
in  pursuance  of  6  Geo.  4,  c.  16,  sec.  ly  delivered  up  the  premiaeB  to  the  plaintiff.  Id  an 
action  by  the  plaintiff  against  the  defendant  for  use  and  occupation  of  the  preniisea  up  to  the 
time  of  the  bankruptcy  t—Held,  Ist,  That  the  tenancy  was  within  the  75th  section  of  the  Statute; 
and  2d,  that  the  plaintiff  was  not  entitled  to  recover  in  the  action,  as  no  rent  waa  due. 
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r. 

Sharp. 


lentioned.    The  tentncy  was  from  year  to  year,  at  the  rent  of  50/.,  payable  on    Qii«rtiVB«ic*. 

be  6lh  i^  April,  and  the  6th  of  October,  in  every  year.     On  the  Slat  day  of        slack 

tfiireAy  1834,  a  fiat  in  bankruptcy  was  duly  issued  against  the  defendant, 

rho  duly  made  application  to  the  assignees  to  accept  the  said  premises, 

rhich  they  declined,  whereupon  the  defendant  did,  within  fourteen  days  after 

lotice  of  such  refusal,  conformably  to  the  Statute  6  Geo,  4,  c.  16,  s.  75  (a), 

hly  offer  to  deliver  up  possession  of  the  said  premises,  to  the  plaintiflT, 

n  the  5th  day  of  ilprtA  1834  ;  and  the  plaintiff  accepted  the  possession  on 

Ihe  7th  of  ilpn/,  1834. 

The  plaintiff  seeks  to  recover  from  the  defendant  compensation  for  the 
Mmdant'a  enjoyment  of  the  said  premises  from  the  6th  of  October ,  1833 
util  the  issuing  of  the  fiat,  on  the  31st  of  ^farch,  1834.  If  the  Court  shall 
be  of  opinion  that  the  plaintiff  is  entitled  to  a  verdict,  the  rent  is  to  be  consi- 
daed  the  measure  of  damages,  in  proportion  to  the  time  of  occupation. 


Wighiaum,  for  the  plaintiff. — ^No  doubt  could  be  entertained  as  to  the. 
|iUntiff*8  right  to  recover  in  this  action,  if  the  75th  section  of  the  bankrupt 
Act  were  not  in  existence,  Auriol  v.  Mills  (6),  Boot  v.  Wilson  (c).  In  the 
htter  case  it  was  decided,  that  assumpsit  lies  against  a  lessee  from  year 
Id  year,  upon  his  agreement  to  pay  rent  during  the  tenancy,  notwithstanding 
Ui  bankruptcy.  The  declaration  states,  that  the  plaintiff  is  entitled  to  a 
miooable  sum  for  the  use  and  occupation  of  the  premises  up  to  the  31st  of 
Mssrchf  the  date  of  the  fiat  No  rent  has  been  paid  since  the  6th  of  October, 
nd  therefore  the  plaintiff  is  entitled  to  recover  for  the  intermediate  time,  pro 
fda.  Copdand  v.  Stephens  (d),  and  Tuck  v.  Fyson  {e)  decide,  that  when 
the  assignees  do  nothing  to  shew  their  acceptance  of  a  lease  for  years,  the 
cftct  of  the  assignment  is  suspended,  and  the  term  vests  in  the  bankrupt, 
util  they  make  their  election.  The  term,  therefore  having  once  vested  in 
the  bankrupt,  must  remain  in  him,  until  either  the  assignees  elect  to  take  it, 
ervntil  he  himself  delivers  it  up,  under  the  provisions  of  the  Statute.  The 
JltiniisoB  were  not  delivered  up,  in  the  present  instance,  until  the  7th  of  April, 
iod  up  to  that  period  the  interest  in  the  term  remained  vested  in  the  bank- 
fttpt.  A  tenant  from  year  to  year  is  not  tenant  for  any  certain  and  express 
pwiod,  as  he  would  be  under  the  provisions  of  a  lease  under  seal ;  and  al- 
though the  full  period  during  which  the  tenancy  might  have  extended  has  not 


(a)  See.  75  enacts,  **  That  any  bank- 
npt  entitled  to  any  lease,  or  agreement 
W  a  lease,  if  the  assignees  accept  the 
ttne,  shall  not  be  liable  to  pay  any  rent 
iceniing  after  the  date  of  the  com  mis- 
lioa,  or  to  be  sued  in  respect  of  any  sub- 
Kquent  nos-observance  or  non-perform- 
Hee  of  the  conditions,  covenants,  or 
Jneements  therein  contained ;  and  if 
m  assignees  decline  the  same,  shall  not 
ie  liable  as  afaresaid,  in  case  he  deliver 
ip  toch  lease  or  agreement  to  the  lessor, 
r  sncb  person  ameioe  to  grant  a  lease, 
itliiD  fiHirtcen  days  after  he  shall  have 
ad  notice  that  the  assignees  shall  have 
edined  as  aforesaid ;  and  if  the  as- 
gocea  aball  not  (apon  bdng  thereto 


required)  elect  whether  they  will  accept 
or  decline  such  lease,  or  agreement  for  a 
lease,  the  lessor,  or  persons  so  agreeing 
as  aforesaid,  or  any  person  entitled  un- 
der such  lessor  or  person  so  agreeing, 
shall  be  entitled  to  apply  by  petition  to 
the  Lord  Chancellor,  who  may  order 
them  so  to  elect  and  deliver  up  such 
lease  or  agreement,  in  case  they  shall 
decline  the  same,  and  the  possession  of 
the  premises,  or  may  make  such  other 
order  therein,  as  he  shall  think  fiC* 

(6)  4  T.  R.  94. 

(c)  8  East,  311. 

[(0  1  B.  &  Aid.  59a 
e)  6  Bing.  321. 
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QiMmVSaM*.    arrived,  the  plaintiff  is  entitled  to  recover  a  reatonable  compeiiMtioB  Ibr  Ik 

Slack        actual  occupation  of  the  premises.    The  75th  sectioo  in  the  Bankrupt  Ad 

*•  was  inserted  for  the  benefit  and  protection  of  landiorda ;  bat  if  the  phi^ 

tiff  is  prevented  from  recovering  in  the  preseDt  action,  he  is  altogether  witfc- 

out  any  remedy,  to  recover  the  rent  which  has  aocmed  doe  since  the  6tli  cf 

October, 

Ogle,  eaiUrd, — The  provision  enabling  the  bankrupt  to  ddiver  op  a  lam, 
in  cases  where  his  assignees  refused  to  accept  it,  was  inserted  in  the  7Mk 
section  of  the  Statute,  because  great  hardships  had  been  finuid  to  result  fioi 
the  absence  of  such  a  provision  in  the  49  Geo,  8,  c.  121,  s.  19.  It  is  ifuito 
clear  that  the  plaintiff  would  not  be  entitled  to  recover  the  half-yearns  riK, 
which  became  due  on  the  6th  of  April,  and  it  is  not  contended  on  the  oikr 
side  that  he  could  do  so.  But  the  express  contract  which  was  onffodf 
made  between  the  parties  was,  that  the  rent  should  be  payable  on  theMrf 
April,  and  the  6th  of  October,  and  it  is  impossible  to  contend  that  there  vs 
also  an  implied  contract,  that  if  the  defendant  should  oecome  a  bankrupt,  tb 
plaintiff  should  be  at  liberty  to  recover  pro  rata  during  the  intermediate  tint 
In  Grimman  v.  Legge  (/),  premises  were  demised  at  a  rent,  payable  fvr* 
terly,  and  in  the  middle  of  a  quarter  the  lessor  told  the  lessee,  he  wai  il 
liberty  to  quit ;  and  the  lessee  having  accordingly  given  up  the  premiieii  it 
was  held  that  the  lessee  was  not  entitled  to  recover  any  rent  In  thatcw 
Bagley,  J.,  said  "  Whitehead  v.  Clifford  {g),  shews  that  theplamtiffca- 
not  recover  the  rent  for  the  whole  quarter.  But  then,  it  is  said,  he  is  fioli- 
tled  to  recover  rent  pro  rata  for  so  long  a  time  as  the  defendant  ocaqMeddM 
premises.  Where  there  is  an  express  contract  between  the  parties,  dqm 
can  be  implied.  The  plaintiff,  therefore,  having  destroyed  his  right  to  n- 
cover  the  rent,  according  to  the  contract,  has  destroyed  it  altogether.  What 
a  party,  by  agreement,  engaged  to  pay  freight  on  arrival  at  a  specified  poii 
and  the  ship  never  arrived  at  that  port,  but  landed  her  cargo  at  an  iatff- 
mediate  point,  and  it  was  accepted  by  the  freighter,  it  was  held  that  the 
plaintiff  was  not  entitled  to  recover  a  proportionable  part  of  the  ireigkt  ftr 
such  part  of  the  voyage  as  the  ship  performed ;  because  where  there  ii  la 
express  contract,  the  law  will  not  imply  one  (A).  So  in  this  case,  the  ptrtiei 
having  entered  into  an  express  contract,  by  which  the  rent  was  to  be  pM 
quarterly,  I  think  the  law  will  not  imply  a  ccxitract  to  pay  rent  Ibr  aaj 
period  less  than  a  quarter." 

In  Thomas  v.  Williams  {%),  it  was  decided  that  a  certificate  was  no  hir  ti 
prevent  a  clerk,  hired  at  a  yearly  salary  from  recovering  (or  a  part  of  a  yw^i 
during  which  he  served  the  bankrupt ;  but  that  was  on  the  ground  thst  t 
dissolution  of  the  contract,  by  mutual  consent,  was  proved  at  the  triaL  T" 
point  decided  in  Tuck  v.  Fyson  was,  that  the  surety  ol  a  lessor  was  notdb* 
charged  by  the  bankruptcy  of  the  principal. 

Wightman,  in  reply. — If  the  plaintiff  cannot  recover  in  this  aGtkM,  »• 
without  any  remedy,  either  against  the  bankrupt,  or  against  his  efU^ 

(  n  8  B.  &  C.  324.  (A)  Cook  v.  Jennings^  7  T.  R  38L 

Xgi  5  Taunt.  518.  (i)  1  A.  &  E.  685. 
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Hie  doetrine  of  apportionment,  which  has  been  adopted  for  the  relief  of  a   Qaeti^tBendL 
leDant,  where  he  has  been  deprived  of  the  use  of  a  part  of  the  thing  demised,         Slaok 
m  applicable,  to  relieve  a  landlord  in  a  case  like  the  present,  Bae.  Abr,  tit        ^Ji^ 
^Rem^  M.  2.  The  same  reason  for  giving  relief  is  applicable  to  both  cases.  In 
TomiiMon  ¥.  Day  (J),  a  lessee  took  a  &rm  under  an  agreement,  which  he 
never  signed,  and  the  terms  of  which  his  lessor,  in  a  material  point,  failed  to 
folfil ;  and  in  an  action  for  the  use  and  occupation  of  the  farm,  it  was  held, 
that  the  jury  might  ascertain  the  value  of  the  land,  without  regarding  the 
■Bount  of  rent  reserved  by  the  agreement.     Thomas  v.  Williams  is  an 
mthority  in  favour  of  the  plaintiff. 

Lord  Dbioian,  C.  J. — This  is  the  case  of  a  tenant  from  year  to  year,  at  a 
lent  of  50/.,  payable  on  the  6th  of  April,  and  the  6th  of  Oetober,  becoming 
abttikrupt  on  the  Slst  of  March,  It  appears  that  after  the  bankruptcy,  the 
defendant  applied  to  the  assignees  to  accept  the  premises,  and  on  their  refusal 
to  do  so,  he  delivered  up  the  possession  to  the  plaintiff.  The  question  as  to 
tin  defendant's  liability  therefore  arises  under  the  75th  section  of  the  6  Geo. 
^  c.  16 ;  and  although  the  point  has  not  been  argued,  some  doubt  was  enter- 
tuned  by  the  Court,  whether  a  taking  by  parol,  from  year  to  year,  is  within 
the  meaning  of  the  section  ;  but  wc  now  think  that  it  is.  The  question, 
tlierefore,  is,  whether  the  defendant  is  liable  to  pay  any  rent.  This  depends 
CD  the  meaning  to  be  given  to  the  words,  ''  rent  accruing  due  after  the  date 
of  the  commission;"  and  only  one  answer  can  be  given,  namely,  that  the  le- 
gislature would  have  distinctly  said  that  there  should  be  an  apportionment 
of  the  rent,  if  such  had  been  their  intention.  The  Statute  only  speaks  o 
not  accruing  afler  the  date  of  the  commission  ;  and  here  it  is  clear  that  no 
ittt  was  due  until  the  6th  of  April.  Therefore  judgment  must  be  entered 
ftr  the  defendant. 

LrrrtBDALK,  J. — I  am  of  the  same  opinion. — I  agree  that  the  section  extends 
to  this  case,  because  it  cannot  be  taken  to  refer  only  to  leases  in  writing, 
ilthough  it  would,  at  first  sight,  appear  to  be  so.  As  the  section  was  framed 
fcr  the  protection  of  the  tenant,  it  ought  to  receive  a  liberal  construction, 
od  although  it  speaks  of  delivering  up  the  lease  or  agreement,  it  seems  to 
nethat  the  defendant  having  delivered  up  the  possession  of  the  premises, 
kemay  be  taken  to  have  delivered  up  the  lease.  The  Statute  says,  that  if 
the  tenant  delivers  up  the  lease  to  the  assignees  or  the  lessor,  he  shall 
sot  be  liable  for  any  rent  accruing  after  the  date  of  the  commission.  Here 
the  rent  was  not  due  until  after  the  date  of  the  commission ;  and  therefore 
Ihe  bankrupt  is  not  liable.  In  Fin.  A6r.,  tit.  «  Rent"  M.  2,  there  are 
•everal  cases  collected  on  the  subject  of  apportionment ;  but  they  all  appear 
to  refer  to  cases,  where  the  tenant  has  not  enjoyed  the  whole  quantity  of  the 
land  demised. 

Pattkson,  J. — This  case  turns  on  the  meaning  of  the  words,  "  rent  accru- 
ing after  the  date  of  the  commission.'*  Rent  accrues,  at  the  time  when  it 
is  reserved  and  made  payable.    It  is  true,  where  there  is  no  express  demise, 

O')  2  Brod.  &  B.  680. 
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H  may  be  recoTered  ander  a  quanhum  mtemii  lor  the  actual  oceopiCioDof  dtt 
premises,  and  then  it  may  be  said  to  aocnie  de  die  m  dimm,  as  inCcnit  oa  t 
loan  of  money.  Here,  by  an  express  contract,  the  rent  bdoeat  a  partimkf 
time,  namely,  the  6th  of  April,  and  at  no  other  time;  sod  bj  the  Statute  tki 
bankrupt  is  relieved  from  any  rent  which  accmes  after  the  date  of  tke 
commission.  The  words  seem  to  me  to  be  Tery  plain,  and  it  is  imposiibh 
to  say  that  the  defendant  is  liable.  If  it  had  been  intended  that  the  nat 
should  be  payable  pro  rata,  there  would  have  been  a  proTision  lo  that  cfecL 
I  agree,  that  if  there  is  no  written  agreement,  the  Statute  is  satisfiedL  liy 
giving  up  the  possession  of  the  premises,  and  it  would  oanow  the  conitni^ 
tion  too  much,  if  we  did  not  hold  that  it  was  applicable  to  parol 


Williams,  J. — This  point  is  easy  of  solution,  when  we  refer  to  the 
trsct  between  the  parties.  The  half  year's  rent  was  not  doe  on  the  31st  d 
March,  and  the  defendant  was  not  liable  for  any  rent,  for  the  occopation  Wf 
to  that  period.  Grintnum  v.  Le^gt,  is  very  nmch  in  point.  If  we  wen  to 
imply  that  any  rent  accrued  due  on  the  31st  of  March,  we  should  ifliplf  s 
contract  which  never  existed  between  the  parties.  I  ooncnr  with  the  rat  of 
the  Court  in  saying,  that  if  there  is  no  lease  or  agreement  in  writings  it  ii 
sufficient  if  the  tenant  delivers  up  the  possession  of  the  premises.  I 

Judgment  for  defrndiBt       | 


^^  ^'  Lyons  v.  Martin. 

Id  tretpMs  for  HTRESPASS  foT  takingthe  plaintiff's  horse.  Pboi:  1,  Not  guilty;  %TW 
^Itfff^*  ^^  defendant  was  possessed  of  a  dose  of  land,  and  that  he  dmtiutd 

none,  it  ap-  fj^  horse,  damage  feasant,  on  the  said  dose.  RgpiieaHan,  that  the  defts^ 
hone  trespttM-  ant's  dose  was  next  adjoining  the  highway,  and  that  the  hors^  being  in  te 
defeSdLfST  highway,  was  wrongfully  driven  from  thence  into  the  dose,  by  the  defeodMit 
garden,  and       Rejoinder,  that  the  horse  was  not  driven  into  the  close  by  the  defenduit;iDd 

afterward*  et-  .■ 

caped  into  the  "sue  thereon. 

hijS^T.  ^  ^       At  the  trial,  before  Coleridge,  J.,  at  the  Middlesex  Sittings  in  this  Term 

defendant'*  it  appeared  that  the  plaintiff  and  defendant  were  in  the  occupation  of  adjoimiV 

^hb  mut^*s  1^^  A^  Milbanh.    A  witness  proved  that  the  plaintiff's  horse  had  stnH 

authoriiT.drore  into  the  defendant's  garden,  but  escaped  through  the  hedge  into  the  highstji 

thegardenl°and  whereupon  the  defendant's  servant,  who  was  in  the  garden,  immediatdy  drovs 

distnined  him,  j^n^i^  ^  horse  through  the  hedge,  and  distrained  him.     It  was  also  profel 

ant:— fleU.  that  upon  Other  occasions  the  servant  had  taken  cattle  to  the  pound,  by  tk 

inunnt^Mpo^  defendant's  authority,  when  they  were  found  trespassing  on  his  lands,    lis 

aible  for  the  act  learned  judge  was  of  opinion  that  the  act  done  was  not  within  the  authority 

Wng  aTtojre-  of  the  servant ;  and  that  the  plaintiff  was,  therefore^  bound  to  shew  that  the 

ther  unlawful  iione  was  distrained  by  the  defendant's  authority.    No  such  evidence  vM 

and  unautbo-  •«•  •     i 

rised.  given,  and  the  plaintiff  was  nonsuited. 

Humfrey  moved  for  a  new  trial. — ^The  nonsuit  was  wrong.  The  jo^ 
ought  to  have  been  asked,  whether  this  was  not  an  act  done,  by  the  snthority 
of  the  master.  The  servant  might  fairly  have  believed  that  he  was  authoriied 
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to  drive  the  hone  Lack  into  the  garden ;  and  it  was  proved  that  he  had  a  general    OvWiBmcn. 
authority  to  distrain  cattle.   The  act  was  clearly  for  the  benefit  of  the  master.         Ltoms 
And  in  the  second  plea  the  master  justifies  the  seizure  of  the  horse,  by  shewing       .^^ 
thai  the  servant  had  distrained  him  damage  feasant.   The  plaintiff  is,  therefore. 
entitled  to  the  benefit  of  that  admission. — [Lord  Denmany  C.  J. — Here  the 
act  done  was  altogether  unlawful.] — In  Turhervilk  v.  Stamp  (a),  it  was  held, 
that  if  a  servant  kindle  fire  in  the  way  of  husbandry,  and  proper  for  his  em- 
ployment, though  he  had  no  express  command  from  his  master,  yet  his  master 
shall  be  liable  to  an  action  for  damage  done  to  another  by  the  fire;  for  it  shall 
Va  inCoided  that  the  servant  had  authority  from  his  master,  it  being  for  his 
■aster'a  benefit.     That  case  was  recognized  in  Bucker  v.  Fromant{b).    In 
tkodmtm  T.  Kmn€ll(e),  a  master  was  held  liable  for  damage  done  by  his 
•ecaaional  servant,  whilst  on  horseback,  upon  the  ground  that  there  was  evi- 
iftaot  that  the  servant  was  riding  the  horse  with  the  implied  consent  of  the 
Mster.     Crngary  v.  Piper  (d),  is  also  in  point.    There  the  defendant  had 
sriflfed  a  servant  to  lay  down  a  quantity  of  rubbish  near  the  wall  of  another 
person,  and  some  of  the  rubbish  having  touched  the  wall,  it  was  held  that 
the  BMSter  was  liable  to  be  sued,  AUomey  General  v.  Siddon  (e). 

Lord  D1NM.1N,  C.  J.— The  direction  of  the  learned  judge  was  quite  right. 
The  act  done  by  the  servant  was  clearly  a  wrongful  act,  which  the  master 
wnx  authorized  him  to  do.  The  master  did  not  appear  to  have  authorized 
the  servant  to  do  any  thing  which  was  not  strictly  lawful ;  and  if  the  horse 
lad  been  distrained  whilst  he  was  first  in  the  garden,  the  special  plea  could 
'  kve  been  made  out.  The  question  here  is,  whether  the  master  authorized 
Ais  particular  act  In  Thie  Attorney  General  v.  Riddle  (/),  where  it  was 
Jecided  that  the  defendant,  a  paper  maker,  was  liable  to  answer  for  the  acts 
tf  his  wile,  there  was  evidence  that  the  wife  had  been  employed  in  managing 
lia  bosiDeas.  In  the  present  case  there  was  a  distinct  and  entirely  unlawful 
Ml  done  without  the  authority  of  the  defendant. 

LnrrLBDALB,  J.,  concurred. 

pATTlsoif,  J.-»In  TUrberville  v.  Stamp,  and  other  cases  which  have  been 
Oted,  the  acts  done  by  the  servant  were  lawful  acts,  negligently  done.  Here 
4e  act  was  unlawful. 

WiiLUiiSy  J.9  concurred. 

Rule  refused. 


I        (a)  Lord  Ray.  265.  («0  9  B.  &  C.  591. 

m  6T.  B.  658.  (e)  1  C.  &  J.  220. 

(c)  1 M. «r Payne, 24L  (/)  2Cr.&J.  49 
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Que€n*»  Bench, 

JWM  8. 


The  defendant, 
in  an  action  for 
crim.  com.  was 
outlawed,  for 
nonpayment  of 
coata  and  da- 
mages.   After 
he  was  taken 
on  the  eapioB 
mtUaatum,  he 
applied  to  the 
InsolTentCourt 
for  his  dis- 
charge.   The 
Court  haring 
adjudged  that 
he  should  be 
discharged  after 
he  had  suffered 
imprisonment 
for  four  months, 
a  prohibition 
was  applied  for 
toprerent  the 
oraer  from 
being  carried 
into  effect,  on 
the  ground  that 
an  outlaw  could 
not  be  heard  in 
any  Court,  ex- 
cept to  rererse 
his  outlawry: 
HricC,  that  bjr 
the  terms  or 
the  7  Geo.  4, 
c  S7,  the  In- 
solvent Court 
bad  power  to 
make  the  Older. 


The  Queen  v.  The  Commissioners  of  the  Insolvent 
Debtors'  Court,  In  re  Hamlin. 

l^OTION  for  a  prohibition  to  the  commissioners  of  the  Insolvent  DebUm* 
Court,  calling  upon  them  to  shew  cause  why  they  should  not  be  pio- 
hibited  from  carrying  into  effect  an  order  made  on  the  13th  Deeewtbert  1817, 
for  the  discharge  of  one  Hamiin,  a  prisoner. 

It  appeared  that  an  action  had  ham  brought  against  HamUn  Ibr  criaini 
conversation,  and  20/1  damages  had  been  awarded  by  the  jury.  The  pluBlif 
in  the  action  issued  execution  for  288/.,  the  amount  of  the  damages  and  €Oit% 
and  proceeded  to  outlawry.  Hamlin  was  taken  into  custody  underacqM 
uUegatum  ;  and  he  thereupon  filed  his  petition  for  his  discharge.  The  Gon^ 
ailer  hearing  the  plaintiff,  who  oppcised  the  dischai^  of  the  prisoner,  a4)idgii 
that  he  should  be  discharged  at  the  expiration  of  four  months  from  the  date 
of  his  petition. 

In  Hilary  Term  a  rule  nisi  for  the  prohibition  was  obtained. 

Sir  W,  fV.  FoUett  shewed  cause. — It  may  be  very  doubtful  whether  t 
prohibition  will  lie  to  the  Insolvent  G>urt  under  any  circumstances.  Ex  ptrk 
BaUine  (a).  At  all  events,  the  Court  will  not  allow  the  writ  to  issue  id  thi 
present  case.  By  the  10th  section  of  the  7  Geo.  4,  c.  57,  it  is  enacted,  thit 
**  it  shall  be  lawful  for  any  person,  who  shall  be  in  actual  custody  withio  the 
walls  of  any  prison,  in  that  part  of  the  United  Kingdom  called  Englandf  npso 
any  process  whatsoever,  for  or  by  reason  of  any  debt,  damages,  costs,  sun  fli 
sums  of  money,  or  for  or  by  reason  of  any  contempt  of  any  Court  whatioeveri 
for  nonpayment  of  any  sum  or  sums  of  money,  or  of  costs  taxed  or  untaxed 
either  ordered  to  be  paid  or  to  the  payment  of  which  such  person  would  be 
liable  in  purging  such  contempt,  or  in  any  manner  in  consequence  or  bj 
reason  of  such  contempt,  at  any  time  within  the  space  of  fourteen  days  next 
afler  the  commencement  uf  the  actual  custody  of  such  prisoner,  whether  sack 
commencement  shall  have  been  in  the  same  prison,  or  in  any  other  priaoB,  or 
the  rules  or  liberties  of  any  prison,  or  afterwards,  if  the  Court  shall  in  e^f 
case  think  reasonable  to  permit  the  same,  to  apply  by  petition,  in  a  summeij 
way,  to  the  said  Court  for  his  or  her  discharge  from  such  custody,  according 
to  the  provisions  of  this  Act.''  It  is  evident,  under  the  words  of  this  sectioOi 
that  a  defendant,  against  whom  a  process  in  outlawry  has  issued,  is  entitled 
to  apply  to  the  Court  by  petition ;  and  the  50th  section  enacts,  that  the  £i* 
charge  of  a  prisoner  shall  extend  to  "  all  process  issuing  from  any  Court,  ftr 
any  contempt  of  any  Court,  ecclesiastical  or  civil."  The  Insolvent  Gomrt  ke 
not  in  any  way  exceeded  its  jurisdiction ;  and  it  is  very  difficult  to  see  B 
what  way  a  prohibition  would  operate,  if  it  were  issued.  The  writ  ought  to 
have  been  applied  for  to  prevent  the  commissioners  from  hearing  the  petitiuo; 
but  now  that  the  adjudication  has  taken  place,  there  is  nothing  upon  which 
it  can  operate.     In  CaitilemarCi  Case  (A),  the  persons  entitled  to  receive  the 


(a)  4  B.  &  Ad.  696. 


(b)  4  Burr.  2119,2127. 
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lefit  of  the  lotoWent  Act,  5  Geo.  3,  c.  51,  were  thus  described,  "  All  and  Queen't  Bewhm 
ry  persoo  who,  od  the  Ist  of  January,  1765,  was  or  were,  or  at  any 
B  since  have  been,  and  at  the  time  of  making  out  every  such  list,  shall  be 
lly  an  actual  prisoner  or  prisoners,  in  the  custody  of  any  gaoler  or  gaolers, 
ceeper  of  any  prison  respectively,  upon  any  process  whatsoever,  for  or  by 
(on  of  any  debt,  damage,  costs,  sum  or  sums  of  money,  contempt  or  other- 
3  ;**  and  it  was  held,  that  this  included  the  case  of  a  party  who  was  an 
;  Diekton  v.  Baker  (c). 


The  QUBKN 

V. 

The  CommiB- 

•ionen  of  the 

Inbolvbnt 

Debtors* 

CouaT, 


^rmoder,  eonird. — ^The  Insolvent  Act  does  not  give  the  commissioners  any 
lority  to  make  this  order.  A  defendant,  who  is  in  custody  under  a  capias 
^foiumy  cannot  appear  in  Court  for  any  purpose,  except  to  reverse  the 
awry,  Cb.  LU.  122,  b,  ChriJUk  v.  MidMeton{d),  Loukesy,  Holbeack{e). 
I  the  lOth  section  does  not  include  the  case  of  a  defendant,  who  is  in  cus- 
'  under  such  a  process.  Ex  parte  Lawrence  {f),  Beauchamp  v.  Temp* 
•  (^).  An  outlaw  is  not  in  custody  for  nonpayment  of  money,  but  for  a 
il  Don-observance  of  the  laws  of  the  land.  And  it  is  clear  that  this  Court 
grant  a  prohibition,  Sac.  Abr.  tit,  **  Prohibition,  (I),"  Roberii  v.  Hum' 

•^  Ckir,  adv,  vuU. 

ord  Dbnman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court — ^A 
was  obtained,  and  has  been  argued  in  this  case,  to  shew  cause  why  pro- 
ion  should  not  go  to  the  Insolvent  Debtors'  Court,  prohibiting  them  from 
eeding  to  discharge  a  defendant,  who  has  been  outlawed  in  an  actk>n  for 
inal  conversation,  on  the  general  ground  that  an  outlaw  cannot  be  heard 
ly  Court,  except  for  the  single  purpose  of  reversing  his  outlawry.  And 
ia  an  undoubted  rule  of  law,  laid  down  in  numerous  cases  and  text-books, 
mthority  of  which  is  fully  recognized,  and  was  acted  upon  by  the  Court 
Tamunon  Fteae,  in  Loubee  v.  HMeach,  My  brother  Park  there  pro- 
iced  a  learned  judgment,  affirming  the  principle,  and  applying  it  to  a 
ioa  lor  setting  aside  an  annuity  in  that  Court,  granted  by  a  person  out- 
A  in  the  Court  of  King^e  Bench,  in  an  action  to  recover  arrears  of  that 
Eiity.  Whether  the  words  of  the  Insolvent  Debtors'  Act  (t),  which  were 
i  in  the  argument  as  creating  an  exception  from  the  general  rule,  ought 
mwe  that  effect,  is  the  question  which  we  are  now  called  upon  to  decide. 
in  truth  we  cannot  consider  it  an  open  question.  The  words,  *'  by  any 
oeaa  whatsoever,  by  reason  of  any  damages,"  are  undeniably  extensive 
ngfa  to  embrace  a  person  outlawed  in  an  action,  whether  it  be  an  action  of 
;  or  in  debt,  or  aeeumpnt,  appears  to  make  no  difference  in  the  case. 
eie  may  be  some  ground  for  contending,  that  persons  outlawed  were  not 
he  contemplation  of  the  Act ;  but  in  Lord  Mansfield^ s  time  this  Court 
iressly  declared  its  unanimous  opinion  on  two  different  occasions  (A),  that  an 
ilaw  fell  within  the  clause  of  the  then  existing  Act,  the  terms  of  which  ex- 
ly  corresponded  with  the  present.  We  hold  ourselves  bound  by  that 
ioioD  ;  and  think  that  we  must  discharge  the  present  rule.  In  the  case  of 
mkm  T.  HMeachy  no  reference  was  made  to  the  report  in  Burraugh,  which 
leed  coold  not  have  been  brought  to  bear  on  the  question  there  decided. 

Rule  discharged 


[€)  1  A.  &  E.  853. 
{d)  Cro.  Jac.  425. 
Ce)  4  BiDg.  419. 
(/)  1  Bos.  &  P.  477. 


{g)  3  Taunt.  141. 
(A)  3  M.  &  Wei.  120. 
( t)  7  Geo.  4,  c.  57,  ss.  10,  50. 
{k)  4  Burr.  2119,  2127. 
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<3Mfi2VBMe&.  Green  and  others  v.  Bicknell  and  another. 

A  quantitT  of  A  SSUJfPSIT.  IsBue  having  been  joined,  the  following  (acts  were  suted 
ft  certain  price  under  3  &  4  ^.  4,  c.  42,  8.  25,  in  the  form  of  a  special  case  for  the  opi- 

E^'elJrf  b  ^e  ^^^  ^^  ^^  ^^^  ^"  ^^^  ^^^  November,  1831,  Messrs.  Field  &  namptm 
purchaser  entered  into  the  following  contract  with  the  plaintiffs,  for  the  purchase  of  one 

da^^after'ther   ^^  ^^^  sperm  oil  and  heaBid  matter,  to  arrive  in  the  ship  HarpooMr,  at  68IL 

arrival  of  a  ship^    per  ton. 

▼oyage.  On  the  "  Bought  for  Messrs.  Field  and  Thompeon,  of  Wtgram  and  Green,  out' 
■hf^the^u^  half  quantity  of  all  the  sperm  oil  and  head  matter,  of  roerehanUble  quslitjr, 
chasers  refused  that  may  arrive  by  the  Harpoaner,  now  (xi  her  voyage,  at  68^  per  too,  to  be 
oil.'Md^^M^  received  by  the  buyers  within  fourteen  days  after  the  ship  has  landed  hff 
wards  commit-  cargo  (XI  a  wharf  in  London,  and  paid  for  at  the  expiration  of  that  psriod^ 
bankruptcy.  by  approved  bill  at  six  months,  or  in  money,  deducting  2^  per  cent,  disoomli 
Btatod^thi^m  *^  *^®  buyer's  option,  customary  allowances  for  dirt  and  water." 
the  day  when  The  Harpooner  was,  at  the  time  of  the  contract,  absent  on  her  fiihisf 
the^u"^  Toyage.  Before  her  arrival,  on  the  5th  o^  April,  1832,  Messrs.  FiMk 
made,  the  map-  Thompson,  entered  into  a  similar  contract  for  the  other  half  of  the  cargo^  tt 
of  ft  similar  63/.  per  Uxi.  On  the  8th  of  AprU,  1833,  the  Harpooner  arrived  at  the  port 
inthin^th?  of  London,  having  on  board  a  cargo  of  sperm  oil  and  head  matter  of  a  mo*- 
knowledge  of  chantable  quality.  The  cargo  having  been  landed,  notice  was  given  to  FiM 
and  that^^  ^  TKompion,  and  within  fourteen  days  after  the  landing,  the  quantity  wu 
sellinff  price  on  ascertained  to  be  254  tons  and  96  gallons ;  and  the  price  of  the  whole,  csk^ 
8,4721.  less  lating  one-half  at  68/.  per  ton,  and  the  other  half  at  63/^,  per  ton,  was  aseei^ 
tauSni(M>l  tained  to  be,  after  making  allowances  pursuant  to  the  contracts,  I6,66l£ 
a*!,  that '""     U.\Od 

not  I^StSd'taT  On  the  2d  May,  \  833,  being  the  fourteenth  day  after  the  landing  the  tsufp, 
proire  under  a  the  plaintiffs  duly  tendered  the  oil  and  head  matter  to  Field  &  Thempemu 
ftffainstthepufw  At  the  time  of  the  tender,  nothing  remained  to  be  done  by  the  plaintiA  ts 
am  *^of  th^*  complete  the  contract,  but  the  actual  delivery,  and  nothing  remained  to  bs 

difference  in  done  by  Field  &  Thompson  but  payment.  Field  Sc  nompsom  refused  Is 
the  price  of  the   ^^p^  ^^  ^j,  ^^^  j,^^  ^^^^^ 

When  the  Harpooner  arrived  and  when  Aie  cargo  was  landed,  and  what 
it  was  tendered  to  Field  &  Thompson,  and  refused  by  them,  the  market  prii» 
of  oil  and  head  matter,  of  the  quality  contracted  to  be  purchased  was  wilUi 
the  knowledge  of  all  the  parties,  51/.  \0s,,  per  ton ;  which  price  and  no  won 
the  oi^  and  head  matter  would  have  produced  had  it  been  sold  on  the  dajit 
was  tendered.  The  difference  between  the  price  contracted  for  (dednctiiff 
such  discount  as  the  contracts  specify,)  and  the  market  price  is  3,472iL  It.  1^ 

On  the  10th  May,  1833,  Field  &  Thompson,  being  in  embarrassed  ci^ 
cumstances,  a  meeting  of  their  creditors  took  place,  which  was  attended  hf 
the  plaintiffs  and  the  defendants.  The  defendants  were  then  appointed  tm* 
tees  of  the  estate  of  Field  &  Thompson  ;  and  in  consideration  that  the  pUi^ 
tiffs  would  forego  legal  proceedings  against  Field  Sc  Thompsont  the  defeiri- 
ants  undertook  to  pay  the  plaintiffTs  whatever  debt  or  damages  they  wonU 
have  been  entitled  to  prove  in  respect  of  their  contracts,  against  the  eststecf 
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Kgld  &  7%omp#0n,  rdppoAing  them  to  have  committed  an  act  of  bankraptcy,    Omm**  BtwK 
•nd  a  fiat  to  have  issued  against  them.  Gebin 

The  question  for  the  opinion  of  the  Court  was,  whether  if  Field  ^  n  *' 
TKompton,  had  committed  an  act  of  bankruptcy  on  the  10th  May^  1833,  and 
had  been  duly  declared  bankrupts,  the  plaintiffs  would  have  been  entitled 
to  prove  against  their  estate,  in  respect  of  the  above  contracts.  And  if  they 
should  be  entitled  to  prove,  whether  they  could  prove  for  the  said  sum  of 
S472/L  !«.  3</.,  or  for  what  other  sum.     Judgment  to  be  entered  accordingly. 

Rohmton^  for  the  plaintifls. — The  plaintifls  would  have  been  entitled  to 
prove  a  debt  of  3,472/.  It.  Zd,  if  an  act  of  bankruptcy  had  been  committed 
QD  the  lOth  May,  Boorman  v.  Nash  (a),  will  be  relied  upon  by  the  defend- 
nts.  That  case  decided,  that,  where  a  person  who  had  contracted  for  a  cer- 
Ihd  quantity  of  oil  to  be  delivered  to  him  at  a  future  day,  at  a  certain  price, 
keune  bankrupt  before  that  day  arrived,  and  obtained  his  certificate,  he  was 
■erertheless  liable  to  an  action  for  not  accepting  and  paying  for  the  oil.  In 
tke  present  case  the  breach  of  contract  happened  before  the  bankruptcy,  and 
dftt  circumstance  distinguishes  it  from  Boorman  v.  Nash,  By  the  general 
principles  of  the  Bankrupt  Law,  if  a  creditor  has  sustained  a  damage  before 
tke  bankruptcy,  he  is  entitled  to  prove  it  under  the  fiat ;  and  such  a  pro- 
mSang  18  also  just  towards  the  bankrupt,  who  ought  to  be  relieved  from  his 
hbilities,  when  he  is  deprived  of  all  his  property.  In  Ex  parte  Groome  (Jb) 
vkfe  a  question  arose,  as  to  the  right  of  a  wife  to  come  in  as  a  creditor  under 
ftcomm»sion,  for  money  secured  by  a  marriage  settlement,  the  Lord  Chancel- 
kriayty  **  If  a  husband  becomes  a  bankrupt  after  a  breach  of  payment  to 
tmitees,  they  have  always  been  admitted  creditors  upon  equitable  terms.^' 
l^Alwp^.  Price  {c)t  Bu/^r,  J.,  says,  *' It  is  not  to  be  taken  for  granted 
Hnt  a  demand  in  trover,  cannot  be  proved  under  a  commission  of  bankruptcy ; 
vkere  the  demand  can  be  liquidated,  it  may."  And  other  cases  establish 
tkat  a  party  may  waive  the  tort,  and  bring  aesumpsit.  The  test,  therefore, 
ii^  whether  the  amount  of  damages  is  capable  of  being  ascertained.  In  Taylor 
▼.  Yewng  (d),  it  is  said  by  Abbot,  C.  J.,  "  There  are  cases  which  shew  that 
vheo  there  is  a  bond  with  a  penalty,  and  a  value  can  be  put  on  it  by  compu- 
dtioD,  the  proof  may  be  allowed,  and  so  the  bond  maybe  for  ever  discharged.'* 
&>  here,  the  damages  sustained  by  the  plaintiffs  were  ascertained  at  the  time 
of  the  bankruptcy,  and  all  the  cases,  particularly  those  which  relate  to  con- 
tncta  fer  the  sale  of  stock,  tend  to  establish  the  plaintiffs*  right  to  prove  the 
thooDt  under  a  fiat ;  Utterson  v.  Vernon  (0),  Ex  parte  Day  (/  ),  Ex  parte 
Campbell {g)y  Parker  v.  Ramebottom  (A),  Ex  parte  King  (t).  In  Bowles  v. 
4lip«r#(j),  the  Lord  Chancellor  decreed,  that  a  vendor  was  entitled  to  prove 
(r  the  amount  of  the  -deficiency  on  the  re-sale  of  an  estate  which  he  had 
^pead  to  sell  to  the  bankrupts,  previous  to  the  bankruptcy;  Ex  parte  Hun^ 
^(Ji).  It  will  be  said,  that  it  is  difficult  to  ascertain  the  value  of  oil  in  the 
teifcet  CD  any  particular  day ;  but  the  same  argument  would  be  applicable 
to  all  those  cases,  where  parties  have  been  allowed  to  prove  for  the  difference 

(«)  9  B.  &  C.  145.  {g)  16  Vesev,  244. 

{b)  I  Atk.  1 16.  (A)  3  B.  &  C.  257. 

(e)  1  Doug.  168.  (1)  8  Vesev,  333. 

(dl)  3  B.  &  Aid.  525.  ( /)  1  Cooke  s  Bank.  Laws,  123. 

(#)  3  T.  R.  539 ;  S.  C.  4  T.  R.  570.         (*)  6  Ve»cy,  94, 

(/)  7  Vetey,  30L 
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QiMM*«  Bendi.  of  the  value  of  stock,  which  has  been  the  subject  of  a  contract.    The  ruk 
^g^.        for  estimating  the  damages  which  have  been  sustained  by  the  plaintifis»  is  thui 
«•  laid  down  in  Gainsford  v.  Carroll  {I),  **  In  assumptiip  for  not  delivcrioj^ 

goods  upon  a  given  day,  the  true  measure  of  damages,  is  the  diflerenee  be- 
tween the  contract  price,  and  that  which  goods,  of  a  similar  quality  and  des- 
cription, bore  on  or  about  the  day  when  the  goods  ought  to  have  been  deli- 
vered." Here  the  contract  stipulated  that  the  goods  should  be  recdred 
fourteen  days  after  they  were  landed  at  a  wharf;  and,  therefore,  the  amooiit 
of  damages  will  depend  upon  the  difference  of  the  price  on  the  bst  of  thoce 
days,  Leiffh  v.  Patterson  (m).  Startup  v.  Corta2zi(n),  The  amount  of  the 
damage  was,  therefore,  capable  of  being  ascertained  on  a  fixed  and  precise 
day :  and  the  case  finds  what  the  difference  of  price  was,  within  the  knov- 
ledge  of  all  parties.  The  plaintifls  would  have  no  difficulty  in  stating  upoo 
oath  what  the  amount  of  their  loss  was.  The  authorities  which  will  be  dted 
on  the  other  side,  are  all  referable  to  one  of  two  classes  of  cases  ;  first,  whes 
there  was  no  breach  until  after  the  bankniptcy  ;  or,  secondly,  ^  here  it  m 
impossible,  without  the  intervention  of  a  jury,  to  ascertain  the  aiDOunt  of 
damages  which  had  been  sustained. 

R.  F.  Richards  for  the  defendants. — ^In  this  case  the  amount  of  the  di- 
mages  has  never  been  ascertained ;  and  the  assignees  could  not  have  had  tuck 
a  knowledge  of  the  price  of  the  goods  upon  the  day  specified,  as  would  be  bind- 
ing upon  them.  The  statement  in  the  case,  that  all  the  parties  had  kiiov* 
ledge  of  the  market  price  of  the  oil,  is,  therefore,  redundant.  When  ptrtiei 
refuse  to  receive  goods,  which  they  have  contracted  to  purchase,  the  naeif 
is  to  bring  an  action  for  damages.  The  amount  of  the  damages  does  notexdu- 
si  vely  depend  upon  the  current  price  of  the  article  upon  a  given  day,  althongl 
that  is  one  mode  of  ascertaining  it.  The  very  circumstance  of  oflering  » 
large  a  quantity  of  oil  for  sale,  would  produce  a  fall  in  the  nnarket ;  and  it  ii 
essential,  that  these  and  similar  facts  should  be  brought  before  a  jury,  befiit 
the  true  measure  of  the  damages  can  be  ascertained.  In  Boomum  v.  AcA 
Lord  Tenterden,  C.  J.,  says,  **  The  right  of  the  plaintifi'to  maintain  the  idiot 
depended  upon  the  question,  whether  he  could  or  could  not  have  protel 
his  demand  under  the  commission  of  bankrupt,  issued  against  the  defendsHt! 
It  appears  to  us  impossible  tliat  he  should  so  prove  it ;  ibr  at  the  time  whei 
the  commission  issued,  it  was  uncertain  not  only  what  amount  of  danngf  • 
but  whether  any  damage  would  be  sustained."  The  same  principle  is  a^ 
plicable  to  the  present  case.  Ex  parte  Campbell  and  other  cases  in  thi 
Court  of  Chancer y^  were  decided  upon  equitable  principles  ;  and  the  grooal 
of  the  decision  in  Bowles  v.  Rogers^  was,  that  the  vendor  had  a  lien  iipop 
the  estate,  for  the  amount  of  the  purchase  money.  The  rule  which  is  esld^ 
lished  by  all  the  authorities  is,  that  unliquidated  damages,  arising  on  oontiic^ 
cannot  be  proved,  where  the  damages  are  uncertain.  Banister  v.  &«ff(t)b 
Hammond  y.  Toulman(p),  Atwoody.  Partridge (q),  Yaliop  y.  Ebers{r), 
Foster  V.  Surtees(s),  Parker  v.  Norton  (t),  Parker  v.  Croi€(u)^  Uttersmf. 

(I)  3  B.  &  C.  624.  (r)  1  B.  &  Ad.  69a 

(m)  8  Taunt.  540.  (i)  12  Kait,  605. 

(n)  2C.,  M.  &  R.  165.  {t)  6  T.  R.  695. 

(o)  6  T.  R.  489.  (ti)  5  Ring.  63 ;   and  see  nmBtm 

(p)7T.  R.  617.  V.  TkompsoH,  1  Hodges,  225. 

(V)  12  Moure,  431. 
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Vernon  (v),  which  has  been  cited  on  the  other  side,  was  reconsidered  in  this  Queen't  Bench, 
Cburt,  and  the  former  judgment  was  overruled.  Lord  Kenyouy  in  deliver- 
ing the  judgment  of  the  Court,  said  "  It  is  clear,  that  where  one  person  previ- 
ous to  his  bankruptcy,  is  indebted  to  another  in  a  precise  sum,  which  is  as- 
certained, the  latter  may  prove  his  debt  under  the  commission  ;  but  it  is  as 
dear,  that  where  there  is  only  a  cause  of  action  existing,  where  the  debt  is 
to  arise  on  a  stipulation,  which  has  not  been  broken  previous  to  the  time  of 
the  bankruptcy,  and  where  the  debt  remains  to  be  inquired  into,  there  the 
creditor  cannot  prove  his  debt  under  the  commission ;  and  the  demand  will 

lemain  undischarged  by  the  certificate." 

Cur,  adv,  vuH. 
'  RohinsoH  was  heard  in  reply. 

Lord  Dbnman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  G)urt. — The 
question  in  this  case  was,  whether  the  difference  between  the  contract  price 
eft  cargo  of  whale  oil,  of  a  merchantable  quality,  which  certain  persons  had 
Igreed  to  purchase  of  the  plaintiffs  but  had   refused  to  accept,  and  the 
■tfket  price  of  the  oil  at  the  time  of  refusal,  can  be  proved  under  a  fiat  of 
hmkruptcy  issued  against  those  persons,  upon  an  act  of  bankruptcy  commit- 
ted subsequent  to  the  refusal.     The  decision  of  Doorman  v.  Nashy  cited 
« the  defendant's  behalf,  is  not  decisive  of  the  present  case,  because  there  the 
Inach  did  not  take  place  till  afler  the  act  of  bankruptcy  and  the  commission ; 
\nk  independently  of  all  authority,  we  must  inquire  whether  the  difference  of 
priee^  before  stated,  which  undoubtedly  is  the  true  measure  of  the  damages 
by  the  plaintiffs  was  a  debt  due  from  the  bankrupts.     In  many 
in  Chancery,  proof  has  been  admitted  of  the  value  of  stock  agreed  to 
la  transferred  at  a  given  day  ;  most  of  them  are  cases  of  loans  of  stock,  but 
^ttere  is  one  instance  of  allowing  the  value  of  a  sum  of  stock  to  be  proved, 
'tkcb  was  covenanted  to  be  transferred  by  a  marriage  settlement.     We  were 
URngly  pressed  with  these  authorities,  as  establishing  the  principle,  that  any 
l^t  to  recover  money,  or  money's  worth,  may  be  treated  as  a  debt,  when 
<Ji amount  can  be  fixed  by  calculation.     But  we  think  that  those  cases  must 
;  te  regarded  as  exceptions  to  the  rule,  which  is,  generally  speaking,  that  no 
fcUm  of  this  nature  shall  be  proveable  as  a  debt,  for  which  the  intervention 
■  rf  t  jury  is  necessary.     That  it  was  so  here,  is  undeniable,  for  every  one  of 
-  Ae  data,  which  form  the  basis  of  the  calculation,  may  be  denied  and  disputed, 
rtld  is  the  subject  of  opinion,  rather  than  direct  decision  of  facts.     And 
llthough  the  case  finds  the  quantity  of  the  oil,  and  that  it  was  of  merchantable 
'^jiditjf  and  that  customary  allowances  were  offered  to  be  made,  and  what 
Vas  the  market  price  of  oil  of  that  quality  at  the  time  of  refusal,  and  that 
Stth  price  was  in  the  knowledge  of  all  parties,  yet  it  does  not  find  that  any 
tettfement  was  made  or  account  agreed  to,  by  the  bankrupts,  nor  any  thing 
ilKeh  would  have  precluded  them  from  disputing  every  one  of  those  facts 
Irfbie  a  jury ;  on  the  contrary,  it  states  that  the  bankrupts  positively  refused 
toaoeept  or  pay  for  the  oil;  and  no  reason  is  assigned  for  their  so  doing, 
ftr  these  reasons,  we  are  of  opinion  that  the  sum  claimed  is  not  a  debt,  but 
imgeSy  and  cannot  be  proved ;  therefore,  our  judgment  must  be  for  the 
ifendantfl^  that  a  nolle  prosequi  be  entered. 

Judgment  for  the  defendants 


(r)  4  T.  R.  570. 
2  m2 
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QiiMi^tBMA.  Doe,  d.  Rowlandson  and  others  v.  Wainwright 

mint'broiTht  "RJECTMENT  on  the  several  demises  of  Thomas  Rawlam 
byatnitte«,the  of  Margaret  WiUiams,  an  insolvent  debtor;  the  said  j 

whether  cer^  /uofi#,  and  Jeremiah  Wiliiame,  to  recover  certain  premises 

uin  freehold  fUa,  Not  Guilty. 

•dTullder  a***"        At  the  trial,  before  Coleridge^  J.,  at  the  Summer  Assizes,  at 

T^mf^t^'  ^^^'  *^®  following  facts  were  in  evidence.    On  the  9lh  July, 

they  did,  the  WiUiams  purchased  a  messuage  and  land  in  Femon-streei,  I 

ducld  adeSr  ^^  *  ^^  ^^  feoffment  the  premises  were  conveyed  to  him  and 

eoBUining  an  iiams,  as  his  trustee,  in  fee  (a).     In  1808,  Michael  William  a 

that  fact, by  the  portion  of  the  premises  in  fee  for  150/. ;  and  in  1821,  be  mad 

JTr^UfcTof'the  ^^™'*^  *'**  "^  estate  to  Margaret  Williams^  his  wife,  for  I 

premitee, under  to  his  eight  children,     Michael  HV/Ztiimt  died  in  1821,  in  poi$ 

rhenMrtgMror.  prei^)>9M>  leaving  the  principal  money  due  upon  the  mortgage. 
It  appeared  that       fij  indentures  of  lease  and  release  of  26th  and  27th  October, 

tnui,  by  the  ^^  ^^  Margaret  Williams,  of  the  first  part,  Thomas  Holdm 

fw  teJT"*^  ^^  represented  the  mortgagee  of  the  premises,  of  the  sec 

of  a  loan  of  George  Etches,  of  the  third  part,  reciting  the  feoffment  of  the  S) 

idJtii^  of  aoi.  •"^  ^^  mortgage  of  1808,  and  that  Michael  Williams,  by  his 

more^—iftfR  queathed  all  his  real  and  personal  estate,  to  his  wife,  for  her  1 

mtf  ir%i  had  an  ^^  death,  to  his  children,  and  that  the  holders  of  the  mortgage 

int«f«et  b^^h  applied  to  her  for  payment  of  1501.  and  interest,  and  that  thi 

wav«,  ami  that      ,,.,<•  ,:•  •  a 

th<^  «ria^nc«       Etches  had  agreed  to  advance  the  same  ;   and  recitmg  also 

TdmiiJiwl^'^*     If7i/ia»i#  had  borrowed  100/.  of  Elches,  and  that  Etches  \u 

IWh^hwthe  Margaret  Williams  (or  re-payment,  which  she  was  unable  to  nr 

^^r^\^  he  had  commenced  k^  proceedings  against  her ;  and  that  in 

IVvr  Hfir,  an»  ad*   hq  end  to  the  proceedings,  she  had  agreed  to  assign  over  the  m 

rirI»iJ*^r*  premises  thetvin  roentioDed,  as  a  further  security,  and  that  Etch 

<«•#  wh«>ri^  he     1^1  niivmnce  her  a  further  simi  of  501.;  in  consideration  of  th< 

b««<^i  vNf  aa      was  witnt^sed  that  the  said  Margaret  Williams  conveyed  to  th 

tilNiw3\?tll^    inrdU'*.  his  heirs  and  assigns,  all  that  piece  of  land,  with  the  ii 

eetate;  ^«Mrfv.    buildin|r^  in  the  ocrupkition  of  Margaret  Williams.     The  desci 

IvKtniM^  was  then  inserted,  by  metes  and  bounds,  in  similar  ta 

whieh  w>Mre  in  the  inortct^ce  v?eed  of  1^08- 

In  .V^f^wW,  IS:£7.  Merp^rr^i  Williams  gave  up  the  possessioi 
«>f  the  |wvtnkic«  to  Ktfhes.  the  mortgi^  money  and  interest  th( 
|>ai«) ;  and  in  the  Det^mUr  ^4k>wing,  she  was  discharged  upon 
uinler  the  Injolvent  Act,  and  Themns  Rtnclcjuisom,  one  of  the  l( 
l^^nliC  ^inas  ap(^>in;ed  assiirnee  of  her  estate.  Hie  lessors  of 
dunM^i  tW  |MV*ittses  $o«^:^t  to  be  recovered,  as  being  a  portioo  of  i 
m  r#7%4H%*4t«*rvW.  whach  kad  not  been  mcrtga^  by  Michael  WU 
U^etMMs.  «^  bv  Mrji.  Wuhdms  sinc^  his  dec^Ase ;  the  defendant  di 
a  w^nw-amv  6\>«i  the  m^-n^ripw  of  the  deed  of  1808,  and  the  qi 

K«N$ielW  4  jr««rJbu2w«av.Jrcia«TT^,aH.&W.391;S.C.5i 
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Doe,  dem. 

BOWLANDSON 


whether  or  not  these  premises  were  included  in  that  mortgage.    For  the  Queen**  Btneh, 

pur|x>se  of  shewing  that  they  were,  the  defendants  relied  upon  the  description 

of  the  premises  in  the  conveyance  of  the  26th  and  27th  October,  1824,  and 

tendered  it  in  evidence,  as  containing  a  declaration  made  by  Mrs.  Williami   Wainweiout. 

against  her  interest ;  whereupon  the  counsel  for  the  lessors  of  the  plaintiff 

abandoDed  the  demises  by  Mrs.  Williams  and  her  assignee,  and  objected  to 

the  admissibility  of  the  evidence.     It  was  contended  on  behalf  of  the  de- 

feodants,  that  as  she  was  beneficially  entitled  to  an  estate  in  the  premises,  as 

9$Miui  que  tnut  for  life,  her  declarations  were  admissible.     The  learned 

judge  rejected  the  evidence,  and  a  verdict  was  found  for  the  lessors  of  the 

pUinti£ 

Nettle,  in  Miehaelmae  Term,  1836,  obtained  a  rule  nisi  for  a  new  trial, 
jspaa  the  ground  that  the  learned  judge  ought  to  have  received  the  evidence. 

Creeewell  and  Cowling  shewed  cause. — The  trustee  for  Michael  Williams 
sought  to  recover  the  premises,  in  fee,  for  the  benefit  of  all  parties,  and  his  in- 
terest cannot  be  affected  by  the  declarations  of  Mrs.  Williams,  who  was  only 
esshn  que  trust  of  an  equitable  life  estate.  If  that  were  permitted,  the 
estate  of  the  parties  in  remainder,  would  be  destroyed.  No  new  estate  would 
nise  upon  the  death  of  the  tenant  for  life,  for  the  legal  estate  was  in  the  tnis- 
lesL  The  declarations  of  a  ceetui  que  trusty  could  not  be  received  to  destroy 
IhB  estate  of  a  trustee,  who  was  seised  in  fee  for  his  benefit,  much  less  can  the 
declaration  of  a  cestui  que  trust  for  life,  be  used  to  destroy  the  estate  of  those 
Wk  remainder.  If  it  were  admissible  during  the  life  of  the  cestui  que  trusty  it 
voold  be  admissible  afterwards,  although  the  interest  of  the  party  would  no 
linger  exist;  and  it  would  also  have  been  admissible,  if  she  had  died  before 
fte  action  was  brought.  The  admissibility  of  the  evidence  is  not  founded  on 
the  drcumstance  that  Mrs.  Williams  was  a  party  to  the  record,  because 
the  demises  from  her  and  her  assignee,  were  abandoned  when  the  evidence  was 
tendered;  the  question  therefore  stands  as  if  her  name  had  never  appeared 
k  the  declaration. 


B.  Perry,  contrd. — It  is  said  that  the  declaration  of  a  cestui  que  trust  could 
in  no  case  be  admissible,  but  that  is  not  so.  The  rule  is  well  established 
tiiat  the  admissions  of  the  party  really  interested  in  the  result  of  a  suit,  are 
nceivable  in  evidence,  although  the  party  making  them  is  not  a  party  to  the 
record,  1  Starkie  an  Ev.  2d  ed.  23 ;  Han  ton  v.  Parker  (b) ;  Gilbert  on  Ev. 
4Ui  ed.  1 21 ;  Fenn,  d.  Pewtriss  v.  Granger  (c).  And  the  question  is  not  to 
ba  considered  solely  as  a  declaration  made  against  interest,  but  the  evidence 
ms  ofiered  to  shew  an  act  done  by  the  cestui  que  trust  It  was  a  question 
if  parcel  or  no  parcel ;  and  as  Mrs.  Williams  was  once  in  the  possession  of 
^  Ike  premises,  it  became  material  to  inquire  whether  she  had  treated  the  dis- 
psled  parcel  of  ground,  as  a  portion  of  the  premises  which  were  mortgaged 
in  1808.  The  words  used  in  the  mortgage  deed  are  ambiguous,  and  there- 
fete  the  user  of  the  premises  became  important. 


ti 


(h)  1  Wile.  257. 


(c)  3  Camp.  177- 
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Qmeni*M  Bench.        [Lord  Denmon^  C.  J.,  referred  to  Woolway  v.  Rowe  (d  ) ;  and  Coieridgi,  J^ 

BowLANDsoN  Qur.  odv.  tmlL 


r. 
IYainweioht. 


Lord  Denman,  C.  J. — The  question  in  this  case  arose  on  the  following 
state  of  facts :  the  lessor  of  the  plaintiff,  Jeremiah  fViiliamt,  dainied  under 
a  conveyance  of  9th  July,  1807,  by  which  Rogers  and  Oldkamy  of  the  first 
and  second  parts,  bargained  and  sold,  &c.,  to  Michael  WiHianu  and  himsdr, 
of  the  third  and  fourth  parts  in  fee,  habendum  to  them  and  the  heirs  and 
assigns  of  Michael,  to  the  use  of  Michael  and  himself,  and  the  heirs  and 
assigns  of  Michael  for  ever,  in  trust,  nevertheless,  as  to  the  estate  of  Jeremiek 
for  Michael,  his  heirs  and  assigns  for  ever.      In  October^  1808,  MtcheeL 
of  the   first,  and  Jeremiah,  of  the  second,   mortgaged    to   Hoideh  and 
Gordon,  of  the  third  part,  certain  premises,  parcel  of  those  above  conveyed, 
and  the  question  in  the  cause  ultimately  was,  whether  the  premises  soug:ht  to 
be  recovered,  passed  by  this  latter  deed,  the  defendant  claiming  under  tL 
Michael,  the  mortgagor,  died  in  1821,  having  first  duly  executed  a  will,  and 
devised  all  his  real  and  personal  estate  to  his  wife,  Margaret,  for  life.    He 
had  continued  in  possession  of  the  whole  property  down  to  his  death,  and 
she  in  like  manner  had  occupied  the  whole,  and  continued  ho  to  do,  dowrt  to 
and  at  the  time  of  her  executing  the  deed  next  to  be  mentioned;  the  pro- 
priety of  rejecting  which,  as  evidence  for  the  defendant,  is  the  matter  now  to 
be  determined.     It  was  a  deed  between  Margaret,  of  the  first  part,  Holdek, 
Pye,  and  Lepp,  (who  represented  Holden  and  Gordon  the  mortgagees),  of 
the  second,  and  one,  George  Etches,  of  the  third.     It  recited  the  prior  deeds 
of  1807  and  1808,  and  the  will  and  death  o{  Michael,  and  was  a  convejance 
in  fee  of  the  mor^g<iorcd  premises,  in  consideration  of  the  payment  of  (he 
mortgage  money  by  Etches,  to  Holden,  Pye,  and  Lepp,  and  of  the  furbearawv 
by  him  of  a  prior  loan  of  100/.  to  Margaret,  and  the  further  advance  tobrr 
of  50/.     The  conveying  parties  were  Holden,  Pye,  and  Lepp,  and  Margsnt, 
who  professed  to  convey  the  fee.      This  deed  was  tendered  in  evidence^  be- 
cause it  was  said  that  from  its  language  it  would  appear  that  the  premiMS 
in  dispute  were  contained  in  the  mortgage  of  1808,  and  it  was  contended  to 
be  admissible  for  that  purpose,  being  a  declaration  by  Margaret  agunil  ha 
interest,  for  being  devisee  for  life  of  all  the  real  estate  of  her  deceased  hoi- 
band,  an  admission  that  a  certain  portion  had  been  mortgaged  by  him,  wcat 
to  reduce  the  amount  of  that,  to  the  beneficial  occupation  of-  which  she  was 
prima  facie  entitled.     Against  the  reception  of  the  evidence,  it  was  argued, 
that  the  declarations  of  the  cestui  que  trust  for  life,  could  only  be  evidence 
to  affect  her  own  interest,  and  therefore  were  receivable  against  the  trustee 
in  those  cases  only  in  which  the  interests  were  commensurate,  and  the  trustee 
really  suing  only  for  the  benefit  of  such  cestui  que  trust,  which  state  of 
things  made  the  latter  substantially  the  party  in  the  cause.      Hansen^  v^ 
Parker  (/),  is  a  case  of  this  sort.    But  that  in  the  present  case,  the  trustee  was 
suing  for  all  parties  concerned  ;  and  this  evidence,  if  received,  would  bebiod- 
ing  on  the  remainder  in  fee,  which  would  be  in  effect  to  allow  the  ceshu  qs9 
trust  for  life,  to  affect,  by  her  declarations,  the  estate  which  certainly  abe 

(lO  1  A.  &  E.  114.  (/)  1  Wils.  257.  ■ 

(0  3  Esp.  N.  P.  C.  lOL 
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eonld  not  prejudice  by  her  acts;  a  strange  inconsistency,  that  as  an  act  of   (}iMm*<  "BencK 
convey iDg^,  Margaret  should  pass  nothing  beyond  her  own  interest  for  life,      ^^^  ^^^ 
but  that  the  same  instrument,  considered  as  a  declaration  by  her,  should    Rowlandson 
operate  prejudicially  on  the  remainder  in  fee.  Wainw&ioht. 

It  is  not  necessary  for  us  to  decide  upon  the  entire  soundness  of  this  argu- 
ment in  all  its  parts.    Considering  the  vast  importance  of  the  system  of  trusts, 
and  how  essential  a  part  of  that  system  it  is  to  protect  the  estates  of  eettui 
gue  imsU  from  the  consequences  even  of  their  own  acts,  by  the  intervention 
of  trustees,  the  question  which  this  argument  raises  is  one  of  very  serious 
eoDsideration,  and  not  a  little  difficulty,  upon  which  at  present,  we  express  no 
opinion.     But  upon  the  statement  of  the  facts  in  this  particular  case,  we  can- 
not see  that  this  was  a  declaration  clearly  and  unambiguously  against  the  in- 
terest of  her  who  made  it ;  by  saying  that  certain  premises  had  passed  under 
%  previous  mortgage,  she  undoubtedly  divested  herself  of  the  beneficial  occu- 
patioD  of  them  until  the  mortgage  was  paid  off;  but  at  the  same  time,  and 
by  the  same  declaration,  she  procures  to  herself  the  forbearance  of  a  loan  of 
100/.,  and  the  advance  of  50/.  more ;  it  is  therefore,  a  balance  of  interests. 
The  latter  may  have  been  more  than  an  equivalent  advantage  to  what  was 
lost  by  the  former ;  but  whether  it  were  or  not,  we  cannot  inquire.     If  there 
^vere  an  interest  both  ways,  she  stood  legally  indifferent,  and  the  ground  on 
which  the  evidence  was  tendered  fails.     We  are  of  opinion,  therefore,  on  this 
ground,  that  the  deed  was  rightly  rejected,  and  the  rule  must  be  discharged. 

Rule  discharged. 


CoRBETT   V.    SwiNBURN.  June  1. 

ASSUMPSIT  on  a  bill  of  exchange  for  126/.  17^.  6d.,  by  the  indorsee  In anttrnvnt to 
against  the  drawer,  payable  four  months  after  date,  with  a  count  on  an  [he^defendant 
account  stated.     The  defendant,  after  pleading,  y?r«/,  that  he  had  not  received  pleaded  as  to 
notice  of  the  dishonour  of  the  bill,  and  another  plea,  pleaded,  thirdly,  as  to  ^ly^  thcTplain^' 
AO/i  residue  of  the  said  sum  of  money  m  the  first  count  mentioned,  and  as  to  tiff  ought  not 
M/,  parcel  of  said  sum  of  money  in  said  last  count  mentioned,  that  the  tain  Lis  action, 
-j4uDtifl*  ought  not  further  to  maintain  his  action  thereof  against  him,  because  ^®<^"»«  *f^®' 
lie  says  that  the  said  sum  of  50/.  residue,  &c.,  and  said  sum  of  50/.  parcel,  ment  of  the 
•c,  in  the  introductory  part  of  this  plea  above  mentioned,  are  each  one  and  J^ndalft  indor*. 
Ae  same  debt  of  50/.,  and  not  other  and  distinct  and  different  debts  of  50/. ;  «d  to  the  pUin- 
anl  the  defendant  further  says,  that  afler  the  making  his  said  promise  relating  change  for  82/.' 
to  the  said  sum  of  50/.  residue,  &c.,  and  after  the  commencement  of  this  !?  ^***^  satisfac 
metumf  he,  the  defendant,  indorsed  and  delivered  to  the  plaintiff  a  certain  bill  charge  of  the 
of  exchange,  made  and  drawn,  to  wit,  on,  &c.,  by  one  C.  S.,  upon  and  ac-  S^^arnt!  a^ITd 
cepted  by  certain  persons,  to  wit,  B.  and  A^.  S.,  and  made  payable,  to  wit,  at  of  all  damages 
mcmth^s  date,  for  a  certain  large  sum  of  money,  to  wit,  the  sum  of  82/.  the  non-p(*T^ 


lOi.,  in  full  satisfaction  and  discharge  of  the  said  promise  of  the  defendant,  formance  of  the 

.  ,■,  J,        ,  .  .  "^  8*»d  promise. 

w  to  the  said  sum  of  50/.  residue.  &c.,  and  of  all  damages  by  the  plaintiff  In  another  pica 
•outlined  by  reason  of  the  non-performance  of  the  said  promise  ;  and  which  payment  of 80;. 
■•id  bill  he,  the  plaintiff,  then  took  and  received  of  and  from  the  defendant,  m  the  same 

form.    'I  he  re- 
plication traversed  ih<*  picas,  and  after  a  verdict  found  for  the  defendant  z^^Htid,  that  the  picas 
were  good,  and  that  the  plaintiff  waa  not  entitled  to  judgment  non  obstante  veredicto 
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Q^ieaCt  Braofc,    in  such  full  satisfaction  and  discharge  as  aforesaid;  and  this  the  defendant  is 
CoEBiTT       r^y  to  verify ;  wherefore  he  prays  judgment  if  the  plaintiff  ought /«rli4fr  tc 
*  maintain  his  aforesaid  action  thereof  against  him. 

Fifth  plea,  as  to  the  sum  of  60/.  in  the  third  plea  mentioned  and  thereby 
pleaded  to,  the  defendant  says  that  the  plaintiff  ought  not  further  to  ""^""t^^i 
his  action  thereof  against  him,  because  he  says  that  after  the  making  of  hii 
said  promise  relating  to  the  said  sum  of  50/1,  and  after  the  oonunencement  of 
this  action,  to  wit,  on,  &c.,  he,  the  defendant,  paid  to  the  plaintiff)  and  the 
plaintiff  accepted  and  received  of  and  from  the  defendant,  a  certain  large  sum 
of  money,  to  wit,  the  sum  of  80/.,  in  full  satisfaction  and  discharge  of  the  said 
promise  of  defendant,  as  to  the  sum  of  60/.  in  the  introductory  part  of  thii 
plea  above  mentioned,  and  of  all  damages  sustained  by  the  plaintiff,  by  reaion 
of  the  non-performance  by  the  defendant,  of  his  said  promise,  and  this  thedf^ 
fendant  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  plaintiff  ought 
further  to  maintain  his  action  thereof  against  him. 

Repiieaiion,  to  the  thirtl  plea ;  that  the  defendant  did  not  indorse  and  Mnt 
to  the  plaintiff  the  said  supposed  bill  of  exchange,  in  full  satisfaction  and  dii* 
charge  of  the  said  promise  of  the  defendant  as  to  the  said  sum  of  60/^  residing 
&c.,  and  such  damages  as  in  that  plea  in  that  behalf  mentioned ;  and  that  the 
said  plaintiff  did  not  take  or  receive  the  said  bill,  of  or  from  the  defendant,  is 
such  full  satisfaction  and  discharge,  as  in  the  said  third  plea  in  that  behalf 
mentioned. 

To  the  fifth  plea,  that  the  defendant  did  not  pay  to  the  plaintiff)  nor  did  thft 
plaintiff  accept  or  receive  of  and  from  the  defendant,  the  said  sum  of  50/.,  or 
any  part  thereof,  in  full  satisfaction  and  discharge  of  said  promise  of  defendaal^ 
as  to  said  sum  of  60/.  in  the  introductory  part  of  the  said  liflh  plea  men- 
tioned, and  of  all  damages  sustained  by  the  plaintiff  by  reason  of  the  dob- 
performance  by  defendant  of  his  said  promise,  in  manner  and  form  as  de- 
fendant hath  in  the  said  fifth  plea  in  that  behalf  alleged. 

At  the  trial,  before  Pattegon,  J.,  at  the  Middlesex  Sittings,  in  Bilmf 
Term,  1837,  a  verdict  was  found  for  the  plaintiff  on  the  first  issu^  and  fer 
the  defendant  on  all  the  other  issues. 

Piatt  obtained  a  rule  nisi,  to  enter  a  verdict  for  the  plaintiff  on  the  thifd 
and  fifth  issues,  non  obstante  veredicto,  upon  the  ground  that  the  pleas  wen 
insufficient,  because  they  did  not  contain  any  answer,  as  to  the  costs  whkk 
the  plaintiff  was  entitled  to  recover. 


R,  Alexander  and  Bushy  shewed  cause. — These  pleas  are  lx>th  pleaded  Wl 
bar  of  the  further  maintenance  of  the  action,  and  the  plaintiff  has  taken  itioe 
upon  them  by  the  replication.  The  word  damages  is  sufficient  to  inrlude 
any  costs  to  which  the  plaintiff  may  be  entitled  ;  but  if  that  is  not  la 
then  the  plaintiff  might  have  entered  a  nolle  prosequi  as  to  the  debt  and 
damages,  and  sign  judgment  for  the  costs.  Nor  has  the  plaintiff  adopted  the 
proper  course  in  applying  for  judgment  non  obstante  veredicto,  because  he 
has  himself  taken  issue  upon  the  plea.  Rand  v.  Vaughan  (a). 

It  would  have  been  improper  to  plead  in  bar  of  the  action,  i>  jBnf  ▼. 
Papillon  (b).    Hall  v.  Cole  (c),  shews  that  if  a  plea  is  improperly  piended 

(a)  1  Hodgen,  173.  (c)  4  A.  &  £.  577 ;  1  Har.  k  WsL 

(b)  4  East,  W2.  723. 
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ar  of  the  action,  instead  of  being  pleaded  against  the  further  maintenance    Qnum't  Bendi, 
f  it  is  only  ground  of  special  demurrer,  Putney  v.  Swann  (</).  Corbbtt 

9. 

taU  and  CoUingkam^  eontrH, — The  pleas  are  in  the  nature  of  pleas     SwiMnuair. 
ied/wtif  darritn  eantinuanee,  and  the  plaintiff  is  clearly  entitled  to  re- 
I  some  costs.    But  if  he  entered  a  noUe  prosequi  as  to  the  debt  and 
iges,  he  could  not  recover  any  costs. 

Cur,  adv.  vulL 

Mrd  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — We  are 
pinion  that  the  pleas  in  this  case  are  good.  They  are  pleaded  in  bar  of 
hrther  maintenance  of  the  action,  and  are  not  open  to  the  objection  taken 
16  ceae  of  Le  Bret  v.  PapiUon.  They  also  state,  that  the  bills  and  the 
■ent  therein  mentioned,  were  accepted  by  the  plaintiff  in  full  satisfaction 
discharge  of  the  causes  of  action  to  which  they  are  pleaded.  They 
Id  have  been  good  in  that  form,  if  the  transaction  had  been  prior  to  the 
D»  and  they  had  been  pleaded  in  bar  generally ;  and  we  cannot  see  any 
Ml  why  they  are  not  equally  good  in  the  same  form  as  a  bar  to  the  further 
itenance.  This  being  our  opinion,  it  is  unnecessary  to  notice  the  other 
which  were  discussed  on  the  argument. 

Rule  discharged. 

(tO  2  M.  &  WeL  72;  2  Gale,  216. 


'lie  QuREN  V.  The  Guardians  of  the  Dolgelly  Union*         Jwm  i. 

RULE  ftt#t  had  been  obtained  for  a  mandamue  directed  to  the  board  of  A  mamdanKiu 

guardians  for  the  Dolgelly  Union,   to  compel  them   to  admit  John  ^t^uhlT*^ 
9  as  their  clerk.     It  appeared  by  the  affidavits,  upon  which  the  rule  was  board  of  guar- 
inedy  that  the  applicant,  John  Jones,  and  one  Richard  Jones,  were  can-  Law  Union,  to 
tes  for  the  office  of  clerk  to  the  board  of  guardians ;  and  that  at  a  meeting  ***?ug  v*  ^^a^^ 
e  guardians,  a  poll  was  held,  when  Richard  Jones  was  elected  by  a  ma-   one  who  claima 
f  of  one,  and  thereupon  he  took  upon  himself  the  duties  of  the  office,  duwlfect^to 
affidavits   then   set  out  several  grounds  of  objection  to  some  of  the   thatoiRce. 
(£ans  who  had  voted  for  Richard  Jones,  as  that  they  were  not  duly 
«ly  &a     It  was  also  alleged,  that  due  notice  of  the  meeting  had  not  been 
a,  and  that  Richard  Jones  was  unduly  elected,  and  that  John  Jones  had 
ijority  of  legal  votes,  and  ought  to  have  been  elected. 

i.  F.  Richarde,  in  Easter  Term  (a),  shewed  cause. — ^The  question  is, 
kher  this  Court  will  enquire  into  the  titles  of  those  guardians  who  were  in 
csskm  of  their  offices  when  the  election  took  place.  It  has  already  been 
9ed  that  a  quo  warranto  will  not  lie  to  try  the  title  of  a  poor  law  guardian, 
'  King  v.  Carpenter  (hi).  If  the  present  application  is  acceded  to,  it 
Sd  be  necessary  to  investigate  the  titles  of  those  persons  who  voted  for 

OlfffyS;  Cor.  Lord  i>«fififaii,C.J.,         (6)  1  Nev.  &  Perry,  773. 
^^sit^^  g\titeson  and  CokriugCy  Js. 
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Queen*9  Bench,  the  guardians  who  are  said  to  be  improperly  elected,  so  that  the  inquir] 
ThTo^EN     ^'^^  ^  interminable. 

r. 

The  /«rm>  in  support  of  the  rule. — In  7%«  King  v.  7%«  7>-u#foe#  of  the  Chi 

the  DoLGELLr  ^tf'  Tumpike-road  (c),  it  was  decided  that  a  mandamus  would  lie  to  admil 
I  NioN.  ^  clerk  to  trustees  under  the  General  Turnpike  Act,  and  that  is  a  very  similH 
office  to  the  present.  The  circumstance  that  a  quo  tramuito.will  not  lie  ti 
try  the  title  of  a  guardian,  is  a  strong  reason  why  a  mandamus  should  issue 
for  otherwise  the  applicant  would  be  altogether  without  a  remedy.  It  woitU 
not  be  necessary  to  investigate  the  rights  of  the  parties  who  voted  forth 
election  of  the  guardians,  whose  titles  are  objected  ta — [PaUeson,  J. — Htn 
you  the  order  of  the  Poor  Law  Commissioners,  which  directed  the  giiaidnM 
to  elect  a  clerk  ?] — No ;  it  is  not  set  out  on  the  affidavit ;  but  tbe  guardwii 
would  be  bound  to  obey  it  by  the  terms  of  the  46th  sec.  of  the  4  &  5  IK  4 
c.  76. — [Lord  Denman,  C.  J. — This  is  a  very  inconvenient  nnode  of  tryiog  tk 
question  in  dispute  between  the  parties.  Why  may  not  an  action  be  hioq^ 
to  recover  the  salary  ?] — The  applicant  is  willing  to  undertake  to  be  puty 
to  an  issue  (d),  to  try  his  title.     [R.  V.  Richards  refused  to  consent.] 

Cur,  ads,  suit,* . 

Lord  Denman,  C.  J.,  on  this  day,  delivered  the  judgment  of  the  CoorL— ; 

This  was  an  application  for  a  mandamus  to  the  guardians  of  the  Dofytim 

Union,  to  admit  John  Jones  as  their  clerk,  and  to  permit  him  to  perfbm 

duties  of  that  office.     Another  clerk,  R,  Jones,  had  been  admitted,  aadi 

acting ;  but  the  applicant  says  that  R,  Jones  was  not  duly  elected. 

was  a  contest  and  a  poll,  and  though  R,  Jones  was  returned,  Jokn 

asserts  that  he  had  the  majority  of  good  votes,  and  ought  to  have  been 

In  effect,  therefore,  it  is  proposed  to  set  on  foot  a  scrutiny  of  ail  die 

given  in  the  election  of  the  guardians,  in  the  shape  of  a  mandamus,  to 

their  own  servant  to  a  ministerial  office.     No  precedent  for  such  a 

was  quoted  ;  the  inconvenience  of  thus  unravelling  the  rights  of  voters  ii 

antecedent  stage,  would  be  very  great,  and  we  think  it  ought  not  to  be; 

mitted.     There  is  a  preliminary  difficulty  of  no  light  importance.    If  vei 

the  writ,  who  must  make  the  return  ?     That  question  must  be  ansveiedl 

fore  the  return  can  be  made ;  yet  the  object  of  the  proceeding  itself  ii 

settle  that  question.    If  the  guardians  de  facto  are  to  make  the  return,  iti 

be  because  they  are  in  possession,  and  competent  to  do  the  duties  ttt 

to  their  office;  one  of  them  is  to  appoint  a  clerk;  they  have  done  so,  sat^ 

public  suffer  no  inconvenience  from  a  vacancy  of  the  office.     The  rule 

))e  discharged. 

Rule  discheigel 

(c)  5  B.  &  Ad.  438.  turnpike  road.     See    The  Khf  r. 

(d)  This  was  the  course  adopted  upon  Trustees  of  Chesnui^  5  fi.  &  Ad.< 
an  application  for  a  mandumut^  made  by  note  (a). 
the  clerk  to  the  trustees  of  the  Hincksey 
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Blunt  and  another  v.  Harwood.  Queen's  Bench. 

A  RULE  nisi  had  been  obtained  for  a  writ  of  prohibition,  to  prohibit  the  A  committee 
Arches  Court  of  Canterbury,   from   further  proceeding   in  a  cause  point«l"at*«' 
pending:  therein  against  one  Beniamin  Harwood.  vestry,  duly 

conYeoed*  to 

The  affidavit,  upon  which  the  rule  was  obtained,  stated  that  the  suit  in  the  report  whether 

Arches  Court,  had  been  instituted  by  the  churchwardens  of  the  parish  of  **edienuo*en-" 

Stnalham,  Surrey,  to  compel  Harwood  to  pay  a  certain  sum  of  money  alleged  large  the  parish 

to  be  due  from  him,  in  respect  of  a  church-rate,  made  on  the  13th  February,  timeafterww^s 

1836,  for  the  repairs  of  the  parish-church,  and  for  the  re-payment  of  a  por-  notice  of  an- 

tion  of  a  sum  of  3300/.  and  interest,  which  had  been  borrowed  in  November^  of  the  vestry 

;^1W0,  in  pursuance  of  the  Acts  for  the  enlargement  of  churches,  (58  Geo,  3,  ?t"*i-^i7®"-  *** 

CL45,  &  59  Geo,  3,  c.  134.)     That  the  libel  alleged  that  this  money  was  bor-  terms:  "  No- 

loired  in  pursuance  of  certain  resolutions  agreed  to  at  a  meeting  of  the  i'i^en  thata 

liviflhioners  in  vestry  assembled,  on  the  2d  o{  August,  1830,  at  which  meet-  meeting  will  he 

pf  a  conmiittee,  which  had  been  appointed  at  a  vestry  held  on  the  1 7th  try-room,  on, 

►  Marekt  to  report  whether  it  would  be  expedient  to  adopt  a  plan  for  affording  ^*^j»  **  "*°® 

^idditional  accommodation  at  the  church,  presented  their  report,  by  which  ly,  to  receive  a 

Aty  recommended  that  an  enlargement  should  be  made,  at  an  expence  of  church  comm^^ 

.ttOCMLy  and  that  their  report  was  adopted  by  the  meeting.     That  after  the  tee,  and  to 

Pkl  was  exhibited,  additional  articles  were  Hied  by  the  churchwardens,  alleging  me^asures  as 

iWt  a  notice  of  the  meeting  on  the  2d  day  of  August,  was  given  on  the  24th  "»*y  appear  ne- 

tr  w  w  -1  ,      .    .  1  •       .  L        1     i»  cessary  for  car- 

m  JfUy,  stating  that  a  vestry  was  to  be  held  m  the  vestry-room,  on  the  2d  of  rying  that 

fc/iM/y  at  9  O'clock,  to  receive  the  report  of  the  committee  appointed  to  con-  ^^^^ti*JlJ?». 

ider  the  plan  produced  to  the  previous  meeting  of  the  vestry,  on  the  1 7th  //<?/(/.  that  this 

iftireA,  for  affording  additional  accommodation  to  the  parishioners  desirous  of  noSceof  the*" 

ittaidiiie  divine  worship  in  the  parish  church.     The  applicant  then  objected  °?<^*'VJ9,""**J' 

TCI  this  notice  was  msumcient,  as  it  did  not  state  that  it  was  intended  to  c.  45,  and  59 

^Drrow  money  on  the  security  of  the  rates,  or  the  special  purpose  for  which  /^Je  Churclf*' 

h«  meeting  was  to  be  held,  as  required  by  the  58  Geo,  3,  c.  69,  sec.  1.    It  ap-  Building  Acts), 

^iiaiid  that  the  judge  in  the  Arches  Court,  had  admitted  the  libel  to  proof,  qgo.^3^^  e.  69 

^d  required  Harwood  to  give  an  issue  thereto,  but  that  no  sentence  had  (the  Vestry 

^. .  **  Act.) 

^en  given.  Whether  pro- 

.  The  affidavits  in  reply,  stated,  that  on  the  7th  of  March,  1830,  notice  was  {le^jo^n  Eccle- 
^J  given  that  a  vestry  meeting  would  be  held  at  the  vestry-room,  on  the  siastical  Court, 
^7th  of  March,  at  9  o'clock,  for  the  purpose  of  taking  steps  to  afford  additional  Jio^jiymelifof 
'C^Bommodation  to  the  parishioners  in  the  parish-church ;  that  the  meeting  church  ratM 
*M  held  accordingly,  and  a  committee  appointed  as  stated  in  the  libel.  That  mittedto  proof, 
hi  the  24th  of  July,  1830,  the  following  notice  was  duly  given  of  the  meet-  "^  **^^°'®  »5?- 

L*-^'  '  *»  •'**  tence,  uponthe 

^  of  the  2a  August : —  ground  that  the 

Court  is  about 

**  Notice  is  hereby  given  that  a  vestry  will  be  held  in  the  vestry-room  of  InTct^orPar^ 
hw  parish,  on  Monday,  the  2d  day  of  August,  at  9  o'clock  precisely,  to  re-   Uament.  qume, 
^feiv^  a  report  from  the  church -committee,  and  to  adopt  such  measures  as 
^j  appear  necessary  for  carrying  that  report  into  execution ;  and  further, 
>^at  it  is  intended,  that  such  vestry  do  adjourn  to  the  workhouse  of  this 
^rish,  there  to  transact  the  business  of  the  day.'' 


IlAAliOOO. 
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It  wa9  stftted  that  the  original  notices  had  been  lost,  and  that  a  cop 

laaC,  was  not  (band  until  after  the  libel  and  additional  articles  had  U 

«w  in  the  Ecclesiastical  Court.    It  was  also  stated,  that  Harwood  had  i 

both  the  meetings  at  the  vestry,  and  had  taken  an  actire  part  in  I 

ceedings. 

Sir  W.  W.  Folktt  and  ChanneU  shewed  cause.— By  the  58  Geo. 
sec.  1,  it  is  enacted  "  That  no  vestry  or  meeting  of  the  inhabitants  ii 
of  or  for  any  parish,  shall  be  holden,  until  public  notice  shall  have  be 
of  such  vestry,  and  of  the  place  and  hour  of  holding  the  same,  and  thi 
purpose  thereof,  three  days  at  the  least  before  the  day  to  be  appoii 
holding  such  vestry,  by  the  publication  of  such  notice  in  the  parish  c 
chapel,  on  some  Sunday  during  or  immediately  after  divine  service, 
affixing  the  same,  fairly  written  or  printed,  on  the  principal  door 
church  or  chapel.'*     The  objection  to  the  notice  is,  that  it  did  not  st 
citically,  that  the  meeting  wa»  convened  for  the  purpose  of  borrowing 
But  even  if  the  notice  should  be  held  to  be  infornud,  that  would  not 
all  the  subsequent  proceedings  void.     The  party  who  now  applies 
rule,  cannot  complain,  inasmuch  as  he  was  present  and  had  cogninnc 
proceedings  which  took  place.     At  all  events,  the  notice  of  the  24tl)  ( 
expressly  points  out  the  purpose  for  which  the  meeting  was  to  be  be 
no  person  could  have  supposed  that  the  report  of  the  committee  co 
carried  into  eflect,  without  incurring  certain  expences,  which  could  i 
defrayed  by  raising  money  upon  the  security  of  the  rates. 

Sir  F.  Pollock  and  M,  Smilh,  cofifri.— The  rate  to  which  Mr.  Hon 
required  to  contribute,  rests  upon  the  decision  of  the  vestry  at  the  ma 
the  2d  of  Augvst,  and  the  validity  of  the  proceedings  at  that  meeting 
upon  the  former  meeting  on  the  17th  of  March.  It  is,  therefore,  ne 
to  prove  that  proper  legal  notices  were  given  of  these  meetings :  and ; 
notices  were  not  given,  the  rate  is  illegal  As  to  the  notice  which  is ! 
the  Court  will  not  entertain  that,  as  it  does  not  appear  on  the  libel  oi 
additional  articles  ;  and  the  parties  must  obtain  the  leave  of  the  Eccles 
Court  to  amend,  l)efore  they  can  avail  themselves  of  it.  That  the  Court  y 
look  out  of  the  proceedings  which  are  before  the  Ecclesiastical  Court,! 
in  Bodenham  v.  Rickeiis  (a). — [I^ord  Denman,  C.  J. — The  qneiik 
better  be  discussed  as  if  the  notice  appeared  on  the  (ace  of  the  procce 
, — Then  no  doubt  can  be  entertained  as  to  the  power  of  this  Court  to  in 
if  the  Ecclesiastical  Court  is  about  to  misconstrue  a  Statute.  By  R 
to  the  58  Geo.  3,  c.  45,  sec.  59  &  60 ;  and  59  Geo,  3.  c.  134,  sec  14 1 
will  be  clearly  seen  that  the  specific  consent  of  the  parishioners  nniit 
tained,  before  any  money  can  be  borrowed  for  the  purposes  of  tbsM 
Then  the  58  Geo,  3,  c.  69,  sec.  1,  requires  that  the  special  purpose  ibr 
the  meeting  is  to  be  held,  should  be  stated  in  the  notice.  It  is  uoljr  vl 
provisions  of  the  Statutes,  which  authorize  the  raising  of  money  for  i 
are  strictly  pursued,  that  the  rate  can  be  supported,  TXtf  Kimg  v.  C 
wardens  of  Durtley  (6),  and  it  is  of  the  utmost  importance  to  parti 
will  be  called  upon  to  contribute  to  the  rate,  tliat  distinct  notice  sboi 

(a)  4  A.  &  E.  433;  I  Har.  &  Wol.         (6)  5  A.  &  E.  10;  2  Hir.  I 
75;i  9. 
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of  an  intention  to  make  it.    The  notices  which  were  given,  were  alto-    Qtnem't  BmcA. 
r  insuflkient  to  inform  the  parishioners  that  a  rate  was  to  be  levied :  they        blunt 

have  supposed  that  the  funds  were  to  be  raised  out  of  the  pew-rents.     „    «• 

f^.,  *^  HAawooD. 

m  some  similar  source. 

-d  Denman,  C.  J. — 'So  question  has  been  raised  as  to  the  jurisdiction  of 
IV>urt  to  interfere  by  prohibition.  That  point  was  considered  in  Gare 
pper{e).  We  must,  therefore,  proceed  to  put  a  construction  upon 
Statutes ;  and  it  seems  to  me  to  be  so  doubtful  whether  the  first  notice 
uflicient,  that  I  should  have  thought  the  rule  ought  to  be  made  absolute, 
f  the  libel  is  amended  by  the  insertion  of  the  notice  which  has  been 
found,  it  then  appears  to  me  that  full  and  substantial  information  is 
p  that  the  object  of  the  meeting  was  to  raise  money  for  the  repairing 
e  church,  under  the  provisions  of  the  Statutes.  The  58  Geo,  3,  c.  68, 
not  give  any  form  for  the  notice;  and  the  Vestry  Act  goes  a  little 
sr,  by  requiring  that  the  special  purpose  for  which  the  meeting  is 
tned,  shall  be  stated.  The  Statutes  might  have  required  that  notice 
d  be  given  of  an  intention  to  raise  money  on  the  security  of  the  rates,  but 
it  is  not  expressly  required,  we  cannot  make  it  necessary,  by  implica- 
It  does  not,  therefore,  appear  to  me,  that  there  is  any  ground  for 
ing  this  prohibition. 

TTLBDALB,  J. — If  the  libel  were  not  amended,  I  should  say  the  prohibi- 
loght  to  go ;  but  if  the  proceedings  are  amended  by  inserting  the  notice, 
it  appears  to  me,  that  the  Ecclesiastical  Court  may  proceed  to  enforce 
ityment  of  the  rate.  I  agree  with  Sir  F,  Pollock^  that  the  Statutes  re- 
I  that  notice  should  be  given  to  the  parishioners,  as  to  the  purpose  for 
ii  the  meeting  is  convened.  But  I  do  not  think  it  is  necessary  to  use 
lords  *'  borrow  money,"  in  the  notice.  It  is  sufficient  to  give  notice  that 
measures  would  be  proposed  for  adoption,  as  must  of  necessity  lead  to 
orrowing  of  money.  In  the  present  case,  the  report  of  the  church  com- 
le  could  not  be  carried  into  execution,  without  involving  the  necessity  of 
nring  money. 

kTTBSoiv,  J. — I  am  not  altogether  satisfied  that  the  libel,  as  it  now  stands, 
tsofficient ;  but  if  it  is  amended,  then  I  feel  no  doubt  upon  the  question. 
)mi  of  notice  is  given  in  either  of  the  Statutes  which  have  been  referred 
We  can  only,  therefore,  require  such  a  notice  as  would  clearly  inform 
■rishioners  of  what  was  intended  to  be  done ;  and  I  cannot  believe  that 
IMnsbioner  could  have  had  a  doubt  as  to  what  was  intended  to  be  done 
B  meeting  of  the  2d  August.  It  could  not  have  been  supposed  that  the 
1  of  the  committee  could  be  carried  into  eflect,  without  raising  money 
be  purpose,  and  it  is  a  fallacy  to  suggest  that  it  might  have  been  thought 
the  money  was  to  be  raised  by  pew-rents.  I  do  not  say  that  this  rate- 
r  was  estopped  by  reason  of  his  having  attended  at  the  meetings,  but 
tlat  fact,  and  the  acquiescence  of  all  parties  to  the  rate  for  so  long  a 

(c)  3  East,  472. 


518  TERM  REPORTS  nc  tub  QUEEN'S  BENCH. 

^em*s  Bend^  period,  are  circumstaneeff  which  may  be  taken  intd  aecomiL    Nor  i 
Blunt         ^^  ^^^^  ^^^^  Court  has  authority  to  interfere  by  prohibitioii,  m 
«•  the  present ;  but  the  argument  has  gone  upon  the  assumption  thi 

jurisdiction.     I  confess  I  cannot  understand  the  decision  in  Gore  ip 

WiLLDiBiis,  J. — No  form  of  notice  is  given  in  the  Statutes,  and 
which  is  set  out  upon  the  affidavit  seems  such  as  to  prevent  surpi 
parishioners. 

Rule  discharged,  the  plaintiff  undertaking  to 
libel. 


June  9.       JosiAH  Thomas  Poolk  and  David  Charles  Poole  v.  \ 

1.  In  amort-  T^EBT  on  the  Stat  4  Geo.  2,  c.  28,  sec.  1,  to  recover  doable  t 
mwtfftf^'wiUi  value  of  certain  premises.     The  declaration  stated,  that  the 

theipprobittion  held  a  messuage  as  tenant  thereof  to  the  plaintiffs,  for  the  remaindei 

MVtettSeS^by  ®^  soven  years,  ending  on  the  25th  June,  1834,  and  that  upon  the  i 

nl^igning.  the  of  the  said  term  and  tenancy,  the  plaintiffs  gave  notice,  in  writing, 

•d  a  receiyer  to  fendant,  and  in  writing  demanded  of  him,  and  required  him  to  delii 

*^^^r*^  •  possession  of  the  said  messuage.      Yet  the  defendant  did  not  delii 

notices  to  the  possession,  &c.    Fteat :  first,  that  the  defendant  yielded  up  the  pos 

the^rem?i«"**  ^^  premises  to  certain  persons  who  demised  the  same  to  him ; 

and  to  perform  this  pka  a  demurrer  was  raised.      Second,  that  be  held  over  the 

other  mauert  under  a  fair  claim  of  title,  and  not  contumaciously.     Third,  that  the 

requisite  and  jij  pot  give  notice,  in  writing,  to  the  defendant,  nor  did  they,  ii 

properconcem-     .  ,     -,.  •       i  •     ^     j  i-  •  ^    , 

ing  the  premi-  demand  or  him,  or  require  him  to  deliver  up  possession  of  the  messi 
lSic*hialll^  ??^       At  the  trial,  before  Lord  Denman,  C.  J.,  at  the   London  Silti 

all  intents  and  MichaelmoM  Term,  1836,  it  appeared  that  the  defendant  held  the 

the  mor^gagee,  Under  a  lease  for  seven  years,  granted  on  the  26th  August,  1827,  b 

his  administra-  KetUing,  and  -^rni^,  his  wife.     By  an  indenture  of  assignment  and 

could  do:—  bearing  date  the  29th  July,  1833,  Arthur  Keating,  and  Anne,  his  ' 

Htkl^  that  the  yeyed  the  premises  to  the  plaintiffs  for  the  remainder  of  a  term  of  n 

receiver  was  j  i  i 

authorized  to  years,  as  a  security  for  4000/.  and  interest,  advanced  by  the  plaintil 

rteoani  upon  *^  conveyance  contained  the  following  clause  :    "  And  this  indenture  I 

the  expirition  nesseth  that  for  more  effectually  securing  the  payment  of  the  inter 

the  pur|HMe  of  come  due  in  respect  of  the  aforesaid  principal  sum  of  4000/ ,  and  in  com 

enablmg  the  ^^  y^^  premises,  the  said  Arthur  Keating  and  Anne  Keating,  with  t 

sue  for  double  bation  of  the  said  /.  7!  Pooie  and  D.  C.  Poole,  testified  by  their  re: 

4*Geo."i^c'2S.  executing  these  presents,  do,  and  each  of  them  doth  nominate,  const 

S.  The  notice  appoint  the  said  Samuel  John  Grellett  to  be  the  receiver,  agent,  am 

producing  a  ^  of  the  said  Arthur  Keating  and  Anne  Keating,  for  them  and  their  i 

copy,  aa  *econ-  executors  and  administrators,  and  in  their  respective  names  and  stei 

after  pnx^f     *  demand,  collect,  and  receive  all  and  singular  the  rents  and  profits  c 

the*defJudi^t  P«^*n»^s  hereby  assigned,  from  the  present  and  future  tenants  and 

to  produce  th«  thereof  resp^tively,  or  other  the  person  or  persons  liable  to  pajf 

original.    Itap-  ^  *^ 

pMred  that  a 

witMM  bad  attested  the  aigniiig  of  the  origiaai  i^HM,  that  it  was  not  neceasary  to  call  him. 
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8  aoJ  pro6U>  as  and  when  the  same  shall-  from'  time  to  time  become  duet    QueetCt  Bench^ 
1  the  said  sum  of  4000/.  and  all  interest  thereof,  shall  be  fully  satisfied        poole 
discharged,  and  for  that  purpose  to  settle  and  adjust  all  accounts  and  ^' 

rences  relating  to  the  said  rents  and  profits ;  and  in  case  of  non-payment 
tie  said  rents  and  profits,  to  take  and  use  such  lawful  remedies  for  reco- 
ig  and  obtaining  payment  of  the  same  respectively',  by  action,  suit,  dis- 
»,  or  otherwise,  as  shall  be  thought  necessary  or  expedient :  And  also 
ive  notice  to  the  tenants  or  occupiers  of  the  said  leasehold  premises  to 
possession  of  the  same,  or  of  such  parts  thereof  as  may  be  in  their  res- 
ire  occupation,  and  on  refusal  or  neglect  so  to  do,  to  eject  them  respec'^ 
J  therefrom :  And  also  to  demise  or  let  the  said  hereditaments  and  pre- 
!8  from  time  to  time,  as  and  when  the  same  shall  by  any  means  become  un- 
nted,  for  such  rent  or  rents,  for  such  term  or  terms  of  years  not  exceeding 
ity-one  years  in  possession,  as  the  said  <S.  /.  Grellett  shall  think  fit :  And 
ber,  to  do,  perform,  and  execute  all  other  matters  and  things  requisite  or 
wtf  in  or  concerning  the  said  premises,  as  fully  and  eflectually  to  all  intents 
Burpoees  as  the  said  Arthur  Keating  and  Ann  Keating,  their  administra- 
pOr  assigns  respectively,  could  or  might  themselves  do  or  might  have  done 
use  presents  had  not  been  made/'  The  plaintififs  produced  a  copy  of  a 
PS  U>  quit,  which  had  been  sent  by  the  said  <S.  /.  Grellett  to  the  defendant, 
liring  him  to  give  up  the  possession  of  the  premises  at  the  expiration  of 
lease,  or  to  pay  double  rent.  It  recited  the  conveyance  to  the  plaintiffs, 
bs  29tb  July,  1833,  and  purported  to  be  given  in  pursuance  of  the 
locity  contained  therein. 

llB  copy  was  produced  as  secondary  evidence,  after  a  notice  to  produce 
Bri|^nal ;  and  GreUeUs  signature  to  the  original  appeared  to  have  been 
Med  by  a  witness.  The  defendant's  counsel  objected  that  the  attesting 
IM  ought  to  be  called;  but  the  objection  was  overruled.  It  was  then 
ded  that  the  conveyance  of  1833,  did  not  contain  a  sufficient  authority 
I  the  plaintiffs,  to  authorize  Grellett  to  give  the  notice,  inasmuch  as  the 
itj  was  given  by  the  mortgagors,  who  then  had  the  legal  estate  in  the 
,  and  not  by  the  mortgagees ;  it  was  further  objected,  that  the  autho- 
fid  not  extend  to  the  case  of  a  notice  given  for  the  purpose  of  taking  pro- 
bigs  tinder  the  4  Geo,  2,  c.  28.  The  learned  judge  was  of  opinion  thai 
iotice  was  insufficient,  and  a  verdict  was  found  for  the  defendant  on  the 
t  issue,  with  leave  reserved  to  move  to  enter  a  verdict  for  the  plaintiff's. 
lie  nisi  was  accordingly  obtained. 

L  V.  Wiffiams  shewed  cause. — First,  the  plaintiffs  were  bound  to  prove 
Htioe  which  was  given  by  Grellett ;  and  although  the  defendant  refused 
Iodide  the  original,  that  did  not  dispense  with  the  necessity  of  producing 
■ttesting  witness  to  prove  the  signature  of  Grellett,  In  Gilliee  v. 
}ktr{a)f  which  was  an  action  brought  against  an  administrator,  the  de- 
lili  pleaded  plene  administravit,  and  proved  that  he  had  paid  certain 
b  given  by  the  deceased,  which  were  destroyed  when  they  were  diSi 
ged,  but  the  proof  was  held  to  be  insufficient,  because  the  attesting  wit- 
was  not  called.     The  principle  upon  which  that  case  was  decided  is  ap- 

(a)  2  Stark.  N.  P.  C.  528. 
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Qii#M*«  B^nA,  plicable  to  the  present.  It  is  VhM  established,  that  where  the  execntia 
notice  to  quit,  Doe,  d.  Syket  v.  Dvmford^b),  or  a  warrant  to  distrain,  j 
V.  Dixon  (c),  is  attested  by  a  witneM,  that  witness  must  be  called  to 
the  fact.  In  all  cases  where  there  is  an  attestbg  witness,  he  mustb 
duced,  or  his  absence  be  accounted  for,  before  the  instrument  can  be  pi 
The  answer  of  a  defendant  in  Chancery,  in  which  he  admitted  the  ezecntic 
bond,  cannot  be  read  as  secondary  evidence,  unless  the  subscribing  witnei 
first  been  searched  for.  Cull  v.  Dunning  (d).  The  second  ground  of  obji 
to  the  plaintiffs*  case  is,  that  Grelleti,  the  receiver,  was  not  authorised  t 
the  notice.  He  received  his  authority  from  the  mortgagor  and  his  wift 
the  question  is,  whether  it  entitles  him  to  give  a  sufficient  notice,  to  f 
the  plaintiffs  to  recover  double  value  of  the  premises  under  the  Sti 
H'tlkimon  v.  CoUey  (e),  will  be  relied  upon,  on  the  other  side.  Tlat 
certainly  determined  that  a  receiver,  who  had  been  appointed  by  the  ( 
of  Chancery t  was  entitled  to  give  a  notice  to  a  tenant,  for  the  purposed 
ceeding  for  double  rent,  under  the  Statute.  But  that  was  the  esse  dt 
ing  over,  aller  notice  to  quit  had  been  given  by  the  receiver,  who  «i 
prcssly  empowered  to  give  such  notices.  In  the  present  case^  the  Ml 
expired  by  effluxion  of  time ;  and  although  very  extensive  general  povcn 
given  to  GrelleU  by  the  terms  of  the  deed,  the  Court  will,  not  extend  th 
struction,  in  a  proceeding  which  is  of  a  penal  nature. 

Kelly ^  eontrd,^By  4  Geo.  2,  c.  28,  sec.  1,  it  is  sufficient  if  the  BOtk 
demand  of  possession  is  made  by  the  landlords  or  lessors,  **  his  or 
agent  or  agents  thereunto  lawfully  authorized  ;**  and  IFt/ibii«ofi  v.  Celk 
express  authority  to  shew  that  this  notice  is  sufficient  The  deed  of 
1883,  contains  the  most  comprehensive  powers  which  could  have  bees  j 
and  the  plaintifls  are  parties  to  the  deed.    He  was  stopped  by  the  Gov 

Lord  DiNMAN,  C  J. — ^The  powers  contained  in  the  deed  are  certtiolj 
comprehensive,  and  the  plaintifls  are  parties  to  it.  At  first  J  was  dif 
to  think  that  the  authority  was  insufficient,  but  Wilkinson  v.  CoUij/  n 
elusive  upon  that  point  With  respect  to  the  other  objection,  we  arett 
that  it  cannot  be  supported ;  Cooke  v.  Tamwell  (/),  is  precisely  in  po 

LiTTLDALK,  Pattbson,  and  Williams,  Js,  concurred. 

Rule  abioU 

(4)  a  M.  Hi  Sel.  63.  in  the  possession  of  the  defeali 

{c\  2  Stark.  N.  P.  C  180.  whom  be  gave  a  notice  to  prodi 

(1^)  4  East»  53;  5  fiq>.  16.  and  it  was  held,  that  on  ooo-pradl 

(i»>  5  Burr.  2694.  he  might  be  let  into  parol  ends 

(/)8Tkunt450:2Moore,513«wb«re  its  contenta,  without  calling  thi 

la  C0T«iiaat  on  an  indeatore  of  appren-  scribiDg  witness. 

ticeship)  the  plaintiff  proftd  that  it  was 
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Doe,  dem.  Bridger  v.  Whitehead.  QHM^vBfMk. 

Junt  9, 

TMENT  to  recover  a  messuage  at  Bethnal'ffreen.    At  the  trial,  before  Ejectment  to 
iiUedaU,  J^  at  the MidtUesex Sittings,  ader  Michaelmas  Term,  1836,  ^^•gp}w a for^ 
vr  of  the  plaintiff  claimed  to  recover  the  premises  for  a  forfeiture,  on  [^turei  <*p  the 

■      -  .1  -11  t  Drench  of  a  go- 

Bch  of  a  covenant  to  repair  the  premises,  and  also  to  msure  them,  neml  covenaoc 
e  was  given  to  shew  that  the  premises  were  out  of  repair ;  but  the  ^J^]JJf  ^^* 
it^s  witnesses  proved  that  the  premises  were  in  a  good  state  of  repair.  At  the  trial,  the 
enant  to  insure,  was  general,  and  the  only  evidence  which  the  lessoi  of  pi  J^tiff  proved 
itiff  offered  to  prove  that  part  of  the  case,  was,  that  on  the  4th  of  ^^•^JJ**?  f  °fj 
tfr,  1834,  the  defendant  was  requested  by  the  plaintiff  to  produce  his  to  shew  him  the 
r  insurance,  which  he  refused  to  do,  or  to  give  any  information  as  to  P^]^»cy  of  »nftt«^ 

,  \  •     •     t    1    *oce,  nor  did 

B  in  which  the  premises  were  insured.     The  lessor  of  the  plaintiff  had  he  produce  it  at 

I  the  rent  due  up  to  Chriitmae,  1 885.    Notice  was  given  to  the  defend-  ob^ience^to  a 

roduce  the  policy  of  insurance  at  the  trial,  but  it  was  not  produced  notice  require 

was  called  for.     These  facts  were  led  to  the  jury,  and  a  verdict  was  goi—Feld,  that 

r  the  defendant.  ^^»  ^»? "«).  . 

eren  pntnafoMt 
evidence  to 


obtained  a  rule  nm  for  a  new  trial,  upon  the  ground  that  the  verdict  f^J*ihe  Iwwor 
inst  the  evidence.  of  the  plaintiff. 

shewed  cause. — The  jury  liave  decided  this  case  correctly.  The 
>,  as  to  the  state  of  the  repairs,  was  quite  satisfactory  to  show  that  no 
e  had  been  incurred  on  that  account.  Then  as  to  the  other  point, 
IS  no  evidence  whatever  to  go  to  the  jury.  The  defendant  was  not 
ly  obligation  to  shew  his  policy  of  insurance,  or  to  give  the  lessor  of 
Itiff  any  information  respecting  it.  If  the  lessor  of  the  plaintiff  de« 
have  the  power  of  making  such  an  enquiry,  he  ought  to  have  inserted 
power  in  the  covenant.  The  refusal  to  produce  the  policy  at  the 
s  within  the  same  principle,  and  therefore  the  jury  were  bound  to  give 
t  fur  the  defendant.     It  was  incumbent  on  the  lessor  of  the  plaintiff 

his  case  affirmatively.  % 

and  Puieocky  in  support  of  the  rule. — There  was  a  continuing  breach 
>venant  to  repair,  after  Chriitmaey  1835.  The  lessor  of  the  plaintiff  . 
ot  produce  better  evidence  than  that  which  was  given,  because  he 
irdly  be  required  to  call  a  clerk  from  every  Insurance  Office  in  the 
u  The  defendant  was,  at  least,  bound  to  produce  the  policy  of  insur- 
the  trial,  and  the  fact  of  his  refusal  was  evidence  for  the  jury  to  draw 
aioD  that  the  premises  were  not  insured,  Criep  v.  Anderson  (a).  It 
that  in  general  the  party  who  makes  a  charge  is  bound  to  prove  it; 
is  not  so  where  the  affirmative  is  peculiarly  within  the  knowledge  of 
f  charged.  Several  cases  have  been  decided  upon  this  principle.  In 
V.  Parker  (b\  it  was  decided  that  the  exceptions  in  the  enacting 
'  a  Stat  a  to  which  creates  an  oflence  and  gives  a  penalty,  must  be  ne- 

Stark.  N.  P.  C.  35.  (6)  I  T.  R.  141. 

2  N 
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■ 

Queen*t  Bendt,   gatived  by  the  plaintiff  in  his  declaration,  although  it  throws  the  tmut  of  pr 

OoE  dem       upon  him.     And  convictions  under  the  Game  Laws  have  been  held  to 

Bridger       good,  where  the  defendant  refused  to  prove  that  he  was  qualified,  Tfu  K 

Whitehead.  ^'  'Stone  (c),  Rex  v.  Turner  (rf).  In  TTie  Apothecaries*  Company  v.  Bm 
(e),  which  was  an  action  to  recover  penalties  against  the  defendant,  qd 
the  55  Geo,  Z,  c.  194,  the  declaration  alleged  that  he  had  practised  with 
having  obtained  a  certificate  as  required  by  the  Statute,  and  AbbcUf  C. 
said,  **  I  am  of  opinion  that  the  affirmative  must  be  proved  bj  the 
fendant.  I  think  that  it  being  a  negative,  the  plaintifls  are  not  bond 
prove  it,  but  that  it  rests  with  the  defendant  to  establish  his  having  a  eer 
cate." 

Lord  Denman,  C.  J. — ^This  is  an  action  of  ejectment  to  recover  preotta 
a  forfeiture,  on  the  breach  of  a  covenant  to  insure.  There  was  no  proof  I 
the  premises  had  not  been  insured,  except  that  the  defendant  was  calledii 
to  produce  the  policy  of  insurance,  and  he  did  not  produce  it.  That  iif 
insufficient  to  make  out  the  plaintiflTs  case.  Here  there  was  an  ei 
vested  in  the  defendant,  and  the  plaintiff  was  bound  to  prove  strictly,  tint 
forfeiture  had  been  incurred.  I  do  not  question  the  cases  which  hate  1 
cited,  where  parties  have  been  charged  with  doing  acts  which  they  id 
right  to  do ;  and  it  is  reasonable  in  such  cases,  that  they  should  be  a 
upon  to  justify  themselves.  But  here  the  plaintiff  takes  upon  himaelf 
burthen  of  proof.  No  doubt  it  was  difficult  to  prove  an  affirmative;  but 
plaintiff  has  brought  the  difficulty  upon  himself,  because  it  would  havel 
easy  to  frame  a  covenant  which  would  have  required  the  defendant  to  k 
in  a  particular  office,  or  to  produce  the  policy  of  insurance  when  reqnin 
do  so.  The  next  question  is,  whether  the  verdict  ought  to  stand  for  th 
fendant,  on  the  ground  that  the  premises  were  in  sufficient  repur;  upoo 
point  the  learned  judge  is  not  dissatisfied  with  the  verdict.  The  nik 
therefore  be  discharged. 

LiTTLBDALE,  J. — I  am  of  the  same  opinion.  The  cases  as  to  qoalifioi 
are  very  different  from  the  present.  There  it  is  necessary  that  the  p 
should  prove  their  qualifications ;  but  in  this  case  the  landlord  comes  tn 
feat  the  tenant^s  lease ;  and  the  onus  probandi  lies  upon  the  party  wh 
deavours  to  defeat  the  estate.  The  plaintiff  was  bound  to  make  out  hii 
without  calling  on  the  defendant  to  shew  that  the  covenant  was  not  bn 
Although  a  notice  to  produce  the  policy  had  been  given,  that  was  iio| 
and  the  jury  were  not  satisfied  that  the  premises  were  not  insured. 

Pattbson  and  Williams,  Js.,  concurred. 

Rule  dischai|C 


s 


c)  1  Ea«t,  639.  {e)  Ry.  &  Moo(»^  159. 

d)  5  M.  &  Sel.  206. 
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YOUNO  V.  RiSHWORTH.  Qmen^Benth. 

WMPS  IT  for  money  had  and  received  to  the  use  of  the  plaintiff,  and  on  in  asntmfui  to 

an  account  stated.     Piea:  that  on  the  15th  of  July,  1822,  the  plaintiff  li^''®!,^'^"*^ 

le  bankrupt,  and  obtained  his  certiBcate ;  and  that  on  the  20th  of  May,  fenduit  plead- 

be  again  became  a  bankrupt,  and  that  an  assignment  was  made  to  his  ^/e  Geo!^4'^ 

lees,  of  all  the  present  and  future  personal  estate  of  the  bankrupt,  for  c.l6,  thepUin- 

enefit  of  his  creditors ;  and  that  although  the  plaintiff,  afler  the  making  a  bankrupt 

b6  Geo.  4,  c.  16,  sec.  127,  duly  obtained  his  certificate  of  conformity,  »ndaft*rthe 

'     ,  .     .        passing  of  that 

r  the  last-mentioned  commission,  nevertheless  the  estate  of  the  plaintiff^  Act  h&a  again 

rthe  last-mentioned  commission,  had  not  produced  the  creditors  15*.  in  Ju^^^nd'had" 

oond,  whereby,  and  by  one  of  the  Statutes  in  such  case  provided,  the  not  paid  his 

by  the  declaration  demanded,  had  vested  in  the  assignees  under  the  ^he  pound,    ^ 

aentioned  commissioa  whereby  the 

...  1  •  •    «  debt  had  Tested 

coal  demurrer  and  jomder.  in  the  assignees 

under  the  se- 

.  t  .       «-»  11     ^^^^  commis- 

•mff,  m  support  of  the  demurrer,  m  Hilary  Term  (a),  contended,   sion*— R^M,oa 

that  according  to  the  decisions,  an  uncertiticated  bankrupt  might  dispose  JJJJ^"^  ^^ 

id  sue  for  property  accruing  to  him  after  his  bankruptcy,  provided  his  thel27tb  sec 

Bees  did  not  interfere.  Silk  v.  Os6orn{b),  Chippendale  v.  Tamlimon  c.  16,*is  reSSi^ 

Drayton  v.  Dale  (d),   Webb  v.  Fox  {e) ;  and  that  as  the  assignees  had  ^^^"f*  ^"* 

iterfered,  the  same  principle  was  applicable  to  the  present  case.  was  therefore 

ioodly,  that  the  first  bankruptcy,  having  occurred  previous  to  the  6  Geo,  JJ  ^^^  ^ 

\%  the  127th  section  was  not  retrospective,  Car  etc  y.  Edwards  (/) ; 

vU  Hawley  (y), 

irdly,  that  the  plea  ought  to  have  negatived  that  the  money  sought  to  be 

^^ed,  did  not  arise  out  of  a  sale  of  the  articles  which  did  not  vest  in 

signees,  under  the  provisions  of  the  127th  section,  viz.,  tools,  furniture, 

otbes. 

W.  W.  FoUett,  eontrd,  submitted,  on  the  first  point,  that  the  analogy 
en  the  present  case,  and  the  decisions  relating  to  uncertificated  bank- 
was  urged  without  success  in  Robertson  v.  Score  {h).  Secondly, 
Uston  y.  Braddick  (t),  was  an  express  authority  to  show  that  the  1 27th 
I  of  the  Bankrupt  Act  is  retrospective;  and  lastly,  that  the  plaintiff 
to  have  replied  any  such  special  matter,  as  that  upon  which  he  relied. 

owles,  in  reply,  distinguished  Elston  v.  Braddick,  on  the  ground  that 
t  case  the  assignees  had  elected  to  sue,  which  he  did  not  deny  that  they 
do. 

Cur.  adv.  v>M. 

Cor.  Lord  Denman,  C.  J.,  LtttU^  (e)  7  T.  B.  391. 

^tUiams,  and  Coleridge,  Js.  (/)  4  B.  &  Ado.  .351. 

1  Eip.  140.  (fr)  2  Mont.  &  Atf.  426. 

I  B.  &  P.  44  ;  1  Co.  Bank.  Uw,  (A)  3  B.  &  Ad.  338. 

Wied.  (,)  2  C.  &  M.  435. 

2B.&C.29a 
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QmeetCt  Beruk,        Lord  Denman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court 
YouNo         '^^^^  ^^^  ^^  actioD  brought  in  oMSumptii,  upon  counts  for  money  had  i 
V  received,  and  on  an  account  stated.     The  defendant  pleaded,  in  substai 

that  the  plaintiff,  in  the  year  1822,  became  a  bankrupt  and  obtained  his  i 
tificate;  and  again,  that  in  the  year  1825,  he  became  bankrupt,  andoD 
1st  Aprii,  182B,  obtained  his  certificate;  but  that  the  estate  of  the  pbii 
under  the  latter  commission,  was  not  sufficient  to  pay  his  creditors  }bi,m 
pound,  and  had  not  paid  them,  or  any  of  them,  th^t  sum.  To  this  tkn 
a  demurrer,  and  the  question  is,  whether,  under  the  circumstances  diidt 
in  that  plea,  the  plaintiff  is  entitled  to  bring  this  actbn,  and  thai  msiiily 
pends  (as  was  admitted  in  argument  on  both  sides)  upon  the  proper  i 
struction  of  the  1 27th  section  of  6  Geo,  4,  c.  16 ;  because  if  that  Stat^ 
to  the  cases  of  bankruptcy  which  took  place  before  it  pasted,  it  was  hudlyo 
tended,but  that  the  plea  does  amount  to  an  answer  to  theactkm;  andvedi 
that  after  the  decihions  which  have  taken  place,  the  question  can  no  k^pr- 
considered  as  open.  The  language  of  the  1 27th  section  of  6  Geo.  4,e.H 
as  follows : — '*  If  any  person  who  shall  have  been  so  discharged  by  sncka 
tificate  as  aforesaid,  &c.,  shall  be  or  become  bankrupt,  and  have  obtaioeA 
shall  hereafter  obtain  such  certificate  as  aforesaid,  unless  bis  estate  M 
pay  15f.  in  the  pound,  his  future  estate  and  effects  (except,  Ae.)  ibll 
vested  in  the  assignees  under  the  commission.'^  And  upon  this  point,  ffh 
ther  the  Bankrupt  Act  does  apply  to  ccnnmissioos  sued  out,  and 
thereimder  obtained  before  it  passed,  or  in  other  words,  whether  the 
just  quoted  be  in  its  effect  retrospective,  the  Court  of  Exchequer,  afttf 
beration,  and  a  careful  comparison  of  the  language  of  the  two  StatL  (5 
2,  c.  30,  and  the  present  Act),  have  come  to  a  decision  in  the 
That  being  so,  we  consider  ourselves  bound  by  that  decision,  being  of 
that  it  is  most  inconvenient  to  question  the  authority  of  cases  deli^ 
decided,  except  for  the  strongest  and  clearest  reasons.  In  this  case, 
we  approve  of  the  reasons  given,  as  well  as  of  the  decision  its^  which  ii^ 
deed,  fortified  by  the  cases  o{  Fow!er  v.  Coster  (j),  and  jRo&erfiea  v. 
The  statute,  therefore,  being  (as  we  think  it  is)  applicable  to  the 
case,  what  is  its  effect  ?  The  words  are,  *'  his  future  estate  and 
shall  be  vested  in  the  assignees,**  and  his  person  only  be  protected, 
language  of  the  former  Act,  5  Geo.  2,  c.  30,  s.  9,  is  difierent ;  it  is  that 
that  **  the  future  eflects  shall  remain  liable  to  his  creditors  as  before  the 
ing  of  that  Act,"  that  is  (according  to  the  construction  put  by  this 
Fowler  V.  Coster,)  liable  to  his  individual  creditors.  Here,  hovefcr, 
are  vested  absolutely  in  the  assignees,  and  by  consequence,  divested  M 
bankrupt,  under  the  circumstances  disclosed  in  the  plea,  which  we, 
thmk  contains  a  sufficient  answer  to  the  action,  and  that  judgaoent 
for  the  defendant. 

Judgment  for  the 

(^;  10  B.  &  C  ^ ;  S.  C.  5  M.  &  R.  352. 


TRINITY  TERM.  1838.  B2S 


The  QuEBN  V.  The  Lady  Sutton  and  others.  Oiu^tBeitek, 

_^  ^        June  11. 

IDICTMENT  for  the  non-repair  of  a  bridge  at  Keiham,  in  the  county  of  On  an  indict- 
fhUimgkam^  raiiane  ienura.    The  cause  was  tried  before  Bosanqttet,  J.,  ^pUj^  of  t^a^ 
te  Warwick  Lent  Assizes,  1836,  and  a  verdict  was  found  for  the  defend-  ^  Bridge, 
%,     On  behalf  of  the  defendants,  a  record  from  the  G)urt  of  Exchequer  of  the  defendants 
IS,  St  Fork,  Hii.,  IS  Ed,  Z,  was  tendered  in  evidence,  which  was  admitted  ev°dencea°r 
Ihe  lesmed  judge,  after  an  objection  made  to  its  admissibihty.  cord.  tent. 

The  leoord  in  question  set  out  a  writ  of  certiorari  to  the  sheriff  of  Netting  tettin/out  a 
m,  to  bring  up  certain  presentments  of  the  bishop  of  Lincoln,  for  the  non-  presentment  of 
■ir  of  KMam  bridge.    The  presentment  was  as  follows  : —  Lineoin  for  not 

repairing  the 

"  Elthtm4 — The  township  of  Kelum  presents  that  the  bishop  of  Lincoln  the  indictment 
^  and  was  accustomed  to  repair  the  bridge  of  Kelum,  which  is  ruinous  ]J?^^^^^ 
3  broken,  in  default  of  the  said  bishop,  to  the  danger  of  the  men  passing  by  and  at  the  trial 

»■»!  bridge."  S:?;4"-".^ 

that  the  Bishop 

3ltt  defendant  pleaded  that  neither  he  nor  his  predecessors  had  at  any  to^^he're^^ 
■i  repaired  the  bridge,  nor  were  they  bound  to  repair  or  sustain  it,  of  P»r*.  •xA  that 

lU  he  put  himself  upon  the  country ;  and  John  de  Lincoln,  who  sued  for  ig^irvft  who 

Nkii^,  did  the  like.    It  was  then  stated,  that  at  Nin  Priue,  the  verdict  of  the  .^'^^Ihem  • 

Qf  WIS  taken  in  these  words,  "  The  aforesaid  bishop,  or  his  predecessors,  that  the  bridge 

jpji  oerer  repaired  the  aforesaid  bridge,  nor  are  they  bound  of  right  to  JjnicuS*»iity 

Kor  sustain  the  said  bridge — ^the  same  jurors  being  asked  if  there  is  any  years,  and  had 

at  the  aforesaid  town  of  Kelum,  they  say  there  is ;  also  being  asked  ^^m  the^aLna 

Aiof  riffht  are,  or  is  bound  to  repair  and  sustain  the  bridge  aforesaid,  they  ^^^^.®  ^^^    . 

i  ,        .  *    11      •  1       1    •  11  I  It       pa»*»ng  over  it. 

|r  wit  they  are  wholly  ignorant ;  also  bemg  asked,  at  what  time  and  by  it  alto  appear- 
Mi  the  bridge  aforesaid  was  first  constructed  or  repaired,  they  said  that  ^ponufie^*** 
|ll  sixty  years  past,  and  then  from  the  alms  of  the  men  of  the  county  the  men  of 
M^g  there ;  and  in  the  construction  and  reparation  of  the  bridge  afore-  ^1^^  iMued* 
d^  ciine  one  Oliver,  heretofore  bishop  of  Lincoln,  the  predecessor  of  the  from  the  crown, 
P  bbhop  who  now  is,  passing  through  the  county,  and  of  his  own  alms  ffround  that  it 
fgllably  contributed  to  the  work  of  the  aforesaid  bridge  40s.,  and  in  no  |*^in  ^JS^^iS^t 
■r  vaooer."     The  defendant  then  produced  a  \9iai  of  privy  seal,  dated  18  no  one  was 
m  8,  which  willed  "  that  the  bridge  of  Kelum  was  dangerous,  and  that  [he  bridg??-^ 
■■s  was  bound  to  repair  it  as  was  found  by  inquest,"  and  directed  a  grant  HeU,thattheae 
iMotage  for  reparation  of  the  same,  to  be  made  under  the  great  seal,  to  the  were  admiaai- 
ifeof  KMam.     The  grant  of  pontage  was  also  put  in  evidence,  bearing  Weinefidence. 
Is  the  same  year. 

li  the  ensuing  Eaeter  Term,  a  rule  niei  was  obtained  for  a  new  trial,  or  to 
7  the  judgment  until  the  G)urt  should  further  order,  on  the  ground  that 
»  evidence  was  improperly  admitted  (a). 

h  Hilary  Tnrm,  Sir  /.  Campbell,  A.  C,  Adams,  Serjt.,  and  Starkie,  shewed 

(a)  See  Brisco  v.  Lonuuf^  ante,  235. 
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QueiCi  Bench,  cause ;  and  Sir  F,  Poilock,  N,  R,  Clarke,  and  Waddm^iom,  supported  th? 

The  QoEBN      I""'®- 

The  Lady  ^^-  ^^'  ^' 

Sutton. 

Lord  Denman,  C.  J.,  on  this  day,  delivered  the  judgment  of  the  Goort— Od 
the  last  trial  of  this  long  pending  question,  whether  the  defendants  are  liible 
to  the  repair  of  Kelham  Bridge  over  the  TVent,  raiione  tenura^  objectioo  wu 
taken  by  the  prosecutor,  to  the  admission  of  an  ancient  document,  bnnislit 
from  the  Exchequer  of  Pleas  at  York,  purporting  to  be  the  record  of  pleuiB 
Hilary  Term,  18  Ed.  3.  (His  lordship  then  stated  the  contents  of  the  !»> 
cord.)  Much  discussion  appears  to  have  taken  place  at  the  trial,  as  well  u 
in  this  G)urt,  respecting  the  purpose  for  which  this  evidence  was  received,  u 
if  it  might  be  admissible  in  some  points  of  view,  though  not  in  others.  We 
find  it  unnecessary  to  consider  any  distinctions  of  this  kind,  because  we  ire 
clearly  of  opinion  that  these  documents,  all  and  each  of  them,  were  material  to 
the  issue,  and  good  evidence  towards  proving  it.  They  establish  that  in  tbetioe 
of  Ed,  3,  the  men  of  Kelham,  acting  for  the  public,  and  represented  by  Jeh^ 
of  Lincoln,  an  officer  of  the  crown,  proceeded  against  the  party  wbomllMf 
conceived  chargeable  with  repairing  the  bridge.  Him  the  jury  acquitted  cf 
the  charge ;  and  it  was  argued  this  was  all  they  had  a  right  to  do^  and  tlil 
their  ignorance  of  any  other  liability,  and  their  statement  of  the  origin  of  the 
bridge,  and  the  manner  in  which  the  bishop  contributed  by  way  of  cbari^i* 
and  not  upon  compulsion,  were  beyond  their  province.  We  think  it  c 
be  assumed  that,  at  the  remote  period  of  this  enquiry,  the  functions  of  ajni 
were  bounded  within  the  same  limits  as  at  present ;  every  lawyo*,  indeii 
knows  that  the  contrary  is  the  fact.  With  the  reasonable  presumption,  then* 
fore,  which  must  always  be  made  in  favour  of  the  regularity  of  proceedings^ 
ducted  by  proper  authority,  it  might  not  be  too  much  to  hold  that  this  ii 
quest  was  a  public  proceeding,  in  which  the  jury  might  properly  inquire^  bbI 
only  whether  the  person  charged,  but  also  in  general  who,  and  whether  any  ooi 
was  liable  to  the  repairs.  At  the  same  time,  we  find  no  necessity  for  goiif 
this  length,  because  even  if  there  should  be  some  irregularity  in  settii^  fifth 
some  particulars  not  inquired  of,  that  cannot  vitiate  what  was  correctly  doM 
The  facts  then,  that  the  bishop  was  presented  as  chargeable  by  the  men  of  lilt 
ham,  acting  for  the  public,  that  such  presentment  ended  with  his  acqaittali 
that  ground,  and  was  shortly  followed  by  the  grant  of  pontage  to  the  OHiif 
Kelham,  for  the  same  rep^us,  were  strong  to  negative  any  ioimemorial  Uifai(f  ^ 
raiione  tenura,  because  we  must  suppose  that  the  presentment  would  iilhtf 
have  been  made  against  the  person  so  liable,  than  against  thebislM^aBdlhll 
the  grant  of  pontage  would  not  have  been  made  at  all. 

Rule  discbiigtd. 


TRINITY  TERM,  1888.  IST 


Doe,  dem.  Boultbee  and  others  v.  Adderley.  Que«ii^$jSndL 

June  4, 

17  JECTMENT  by  the  churchwardens  and  overseers  of  the  poor  of  the  parish  In  ejectment, 

of  Gnosallt  in  the  county  of  Stcffordy  to  recover  a  cottage  in  the  same  orerl^n  to  re- 
parish.     At  the  trial  before  LittledaU,  J.,  at  the  Siq/fardshire  Summer  cover  parish 

*-  ••-*^'  11         iii.1  It.  Lj  lands,  a  rated 

assizes,  la  1836,  it  appeared  that  the  defendant  and  his  ancestors  bad  occu-  inhabitant  of 
pied  the  cottage  during  many  years,  but  the  lessors  of  the  plaintiff  called  JenderedV* 
Rated  inhabitants  of  the  parish,  to  prove  that  the  cottage  was  the  property  of  competent  wit- 
he parish  officers,  and  that  the    defendant,  and  those  through  whom  he  son  of  the 


dsimed,  had  been  permitted  to  reside  there  as  parish  paupers  (a).  They  also  |^^*"^^^*^3^  ^^^ 
ptoved  that  the  cottage  had  been  repaired  at  the  expence  of  the  parish.  It  c.  170,  aec.  9. 
was  objected  for  the  defendant  that  these  witnesses  were  incompetent,  inas- 
Bnch  as  the  efiect  of  a  recovery  in  the  action  was  to  relieve  the  poors^  rates, 
bo  which  they  were  contributors.  On  other  hand,  it  was  contended  that  the 
vitoesses  were  made  competent  by  Statute  54  Geo,  3,  c.  170,  s.  9,  which 
that  DO  inhabitant,  or  person  rated,  or  liable  to  be  rated  to  any  rates 
of  any  parish,  &c.,  shall  before  any  Court  whatsoever,  be  deemed  and 
taken  to  be,  by  reason  thereof,  an  incompetent  witness  for  or  against  such 
parish,  in  any  matter  relating  to  such  rates  or  cesses,  &c,,  any  law,  usage, 
Btainte,  or  custom,  to  the  contrary  thereof  notwithstanding.  The  learned 
|adge  nonsuited  the  plaintiff,  with  leave  to  move ;  but  the  evidence  was  re- 
enved  subject  to  the  objection,  and  a  verdict  was  found  for  the  lessors  of  the 
pluntiir. 

R.  F.  Richards  obtained  a  rule  nisi,  to  set  aside  the  nonsuit,  and  to  enter 
a  Terdict  for  the  lessors  of  the  plaintiff. 

JLudhw,  Serjt.,  and  Godson,  shewed  cause. — ^At  common  law,  these  wit- 
ould  clearly  be  incompetent,  Rhodes  v.  Ainsworth  (b).  Rex  v.  Hard- 
{e),Prewii  v.  Tilly  {d),  Jones  v.  Carrington{e),  Rex  v.  Wobum^f), 
The  <)ue8tion  therefore  is,  whether  the  54  Geo,  3,  c.  1 70,  s.  9,  makes  them 
competent.  That  Statute  restores  the  competency  of  an  inhabitant  in  any 
iiiatler  relating  to  the  rates  or  cesses  of  a  parish  ;  but  this  action  does  not 
Ifriate  to  the  rates  or  cesses.  The  lessors  of  the  plaintiff  are  enabled  to  bring 
4kk  action,  in  their  capacity  of  parish  officers,  under  the  provisions  of  the 
W  Gso.  3,  c.  12,  8.  17 ;  and  they  are,  no  doubt,  trustees  for  the  rated  inha- 
Itiuuits  of  the  parish.  If  they  are  compelled  to  pay  costs,  the  witnesses 
^onld  be  liable  to  reimburse  them ;  and  they  are  therefore  directly  interested  in 
result  Meredith  v.  Gilpin  (g),  will  be  relied  on  by  the  other  side ;  but  that 
was  overruled  by  Oxenden  v.  Palmer  (h).     That  was  an  action  of  tres- 

(«)  See  59  Geo.  3,  c.  12,  s.  17,  which  (d)  I  Car.  Si  P.  140. 

lastUet  the  churchwardens  and  overseers  (e)  lb.  327. 

«f  the  poor,  to  hold  parish  lands  as  a  (/)  10  East,  .^5. 

tUf  corporate.  (^)  6  Price,  146. 

(b)  1  B.  &  Aid.  87.  (A)  2  B.  &  Ad.  236. 

(e)  11  East,  578. 


TERM  REPORTS  w  thb  QUEEN'S  BENCH. 

Qiw««*ff  BeneL   pa88  against  the  Burveyor  of  highwaya  for  a  pariaby  whQ  juatified  u 

Doi,d«in.      custom  to  take  shingle  from  the  beach,  for  the  repair  of  the  roads;  i 

BouLTBEs      was  decided  that  inhabitant  rate- payers  of  the   parish  were  incompeCi 

Adobblbt.     gi^o  evidence  for  the  defendant  in  support  of  the  custom  ;  and  Lord  7 

€Ut^  C.  J.,  said,  that  the  Court  entertained  great  doubt  whether  Mem 

Gilpin  was  properly  decided.     The  ground  of  the  decisioo  in  Oxm 

Palmer  was,  that  the  Statute  is  only  applicable  when  the  rates  or  oa 

the  parish  are  directly  in  issue ;  and  it  is  supported  by  Rex  v.  Bishop 

toirf(t),  and  TothUl  v.  Hooper  (j).     Doe,  d.  Hobbe  v.  Cockea(k),  wi 

be  cited  on  the  other  side,  but  that  case  was  not  fully  argued,  and  the  in 

of  the  witnesses,  as  to  the  costs,  was  not  commented  upon.     Nor 

appear  that  the  witnesses  were  actually  rated.     Mareden  ▼.  StamsJUld 

distinguishable,  because  there  the  action  related  to  the  boundary  betwee 

districts,  which  is  a  matter  specifically  provided  for  by  the  Statute. 

Talfourd,  Serjt.,  and  R.  V,  Richards,  conird.— Meredith  r.  Gilpin 
of  the  earliest  cases  which  arose  alter  the  passing  of  the  54  €ho.  Z,  c 
That  was  an  action  of  trespass  against  the  overneers  of  a  township;  an 
question  wa«,  whether  certain  lands  were  vested  in  the  overseers  no 
local  Act  of  Parliament ;  and  it  was  decided  that  a  rated  inbabitaot  o 
township  was  not  an  incompetent  witness  on  the  part  of  the  defendant) 
cause  the  Court  considered  the  Statute  ought  to  receive  a  liberal  constni 
Mareden  v.  Sianfield,  Heudebourek  v.  Langton  (m),  and  Doe,  d.  He^ 
Coeheil^  are  also  in  point.  The  Statute  makes  a  rated  inhabitant  comf 
in  all  actions  relating  to  the  rates  or  ceases  of  a  parish.  Jf  this  ejeo 
does  not  relate  to  the  rates  or  cesses,  then  the  witnesses  were  not  iooc 
tent :  if  it  does,  then  the  Statute  is  applicable,  and  their  evidence  is  adi 
ble.  Therefore,  although  cases  may  be  found  which  are  at  vartance 
Meredith  ▼.  Gilpin,  the  rule  which  is  there  laid  down  ought  to  be  adc 
Oxenden  v.  Palmer  is  distinguishable,  because  the  question  there  to  t 
cided  did  not  in  any  manner  relate  to  the  maintenance  of  the  poor,  but 
object  perfectly  distinct 

Cur.  adv.  ft 


J«Mi4.        Doe,  detn.  Batcublor  and  another  v.  Bowles  and  othe 


Sm  the  margi- 
nal note  of  Uio 
UatcaM.  . 


f^HIS  was  an  ejectment  brought  against  the  churchwardens  and  over 
of  Cowhoneyboume,  to  recover  certain  premises  in  their  occupatioii. 
the  trial,  before  Littledale,  J.,  at  the  Gloucettter  Summer  Asi&iies,  I8M 
defendants  called  rated  inhabitants  to  give  evidence  in  support  of  their 
The  admissibility  of  the  evidence  being  objected  to,  upon  the  same  gra 
as  in  the  preceding  case,  it  was  rejected  by  the  learned  judge,  and  a  ii 
was  found  for  the  plaintiff*.  A  rule  niei  for  a  new  trial  was  obtained,  ai 
this  Term,  cause  was  shewn  by  Talfoyrd,  Serjt.,  and  Godson;  and  M 
and  IV.  J.  Alexander  were  heard  in  support  of  the  rule.  The  argiui 
were,  in  substance,  the  same  as  those  which  are  already  reported. 

Cur.  adk  fM 


(i)  I  A.  «f  R  744;  1  M,  k  Rob.28fi. 

(j)  1  M.  k  Rob.  392. 

(i)  4  A.  &  £.  478;  6Car.  k  P.9a5. 


(/)  7  B.  &  C.  815;  I  Man. k  Bj. 
(»)  1  Mo.  k  M.  402,  B. 


TRINITY  TERM,  1838.  $29 

ord  DwHUAfi,  C.  J.»  on  this  day  delivered  the  judgement  of  the  Court.—-   Qama^tBtmek. 
this  question,  whether  a  rated  inhabitant  was  admissible  to  prove  that  the      d^^  ^^0, 
te  sought  to  be  recovered  in  ejectment,  was  parish  property,  we  do  not     Batohiloe 
it  necessary  to  enter  upon  a  discussion  of  the  numerous  and  oonflictini;       Fow'lss 
s  which  have  arisen  on  the  construction  of  the  54  Geo.  3,  c.  170,  s.  9.    We 
ant  ourselves  with  saying,  that  the  case  of  Meredith  v.  Gilpin  appears  to 
D  be  well  decided;   and  that  on  consideration,  we  cannot  agree  with 
nJUn  ▼.  Palmer,  and  the  decisions  to  which  it  has  given  birth.     The  rule 
i,  therefore,  be  absolute. 

Rule  absolute. 


Do£,  dem.  Merceron  v.  Bragq.  j«mi1 

BCTMCNT,  tried  before  Co/eriW^tf,  J.,  nt  the  Sittings  for  MiJdeeex.  £300  was  m- 

The  lessor  of  the  plaintiff  claimed  to  recover  the  premises  as  mortgagee.  moSUire  d««d. 

mortgage  was  made  to  secure  300/.,  and  when  the  deed  was  produced.  And  itconUiih> 

ipeared   to  be  stamped  with  a  3/.  stamp,  being  the  ad  valorem  duty  on  thAtundliri 


WM 


It  contained  the  following  proviso  and  covenant  for  repayment  of  the  r^P^i^t  ^« 


mortgAgor 
ulDay 


py  •"■"  thould  pay  aU 

Ph>yided  always  nevertheless,  and  these  presents  are  upon  this  express   other  uzm, 
itioo,  and  it  is  hereby  declared  and  agreed,  that  if  the  said  fF.  Bragg,  ^MMmwIto ' 
leirSy  executors,  or  administrators,  do  and  shall  well  and  truly  pay  and  ^nd  chArgM 
e  to  be  paid  unto  the  said  Jo$eph  Merceron,  his  executors,  administrators,  which  migitbe 
ingns,  at,  &c.,  the  full  and  clear  sum  of  300/.,  of  lawful  Briiith  money,  P^^^^^^j^^  '**' 
le  8th  day  of  March,  1 836,  with  interest  in  the  mean  time  for  the  same,  after  mises ;  And  thAt 
mte  of  5/.  per  every  100/1,  by  the  year,  the  same  interest  to  be  payable  300?  aod^ch 
yearly,  until  the  said  principal  sum  of  300/.  shall  be  fully  paid,  satisfied  ^5^^??]°"^^ 
discharged,  without  any  deduction  or  abatement  whatsoever,  for  or  by  paid,  Um  mori- 
Mi  of  any  taxes,  charges,  assessments,  cause,  matter,  or  thing  whatso-  ^^^  would 
,  DOW  or  hereafter  to  be  imposed  upon  or  payable,  in  respect  of  the  aUo  conuined 
pieces  or  parcels  of  land,  messuage,  or  tenement  and  premises,  men-  th^morUAgo" 
)d  or  intended  to  be  hereby  granted,  bargained,  sold,  and  demised,  or  any  topaythepiin- 
or  parcel  thereof,  or  on  the  principal  sum  of  300/.,  or  the  interest,  or  aiftnouAl'Aad 
I  the  said  Jo%h.  Merceron,  his  executors,  administrators,  or  assigns,  or  2?!l_ft3! 
other  person  or  persons,  for  or  in  respect  of  the  same,  by  Act  of  Parlia-  thAt  Aocuirato' 
t  or  otherwise  however ;  and  also  do  and  shall,  in  the  mean  time,  and  ][^  300!!  wat 
\  lull  payment  and  satisfaction  of  the  said  principal  sum  and  interest,  *^;[*^^>  ^ 
and  satisfy  or  cause  to  be  paid  and  satisfied,  all  and  all  manner  of  an-  c.  1S4.         ' 
I  and  other  taxes,  rates,  duties,  assessments,  and  charges  whatsoever, 
di  from  time  to  time  shall  or  may  be  payable  for  or  in  respect  of  the 
1  pvnnises,  or  any  part  or  parcel  thereof ;  then  that  he  the  said  JoMeph 
fttraUg  his  executors,  administrators,  and  assigns,  shall  and  will,  from  and 
n&tely,  or  at  any  time  after  the  full  payment  and  satisfaction  and  dis- 
igs  of  the  said  principal  sum  of  300/.,  and  interest  thereon,  and  such 
6r  payments  shall  be  so  made  as  aforesaid,  upon  the  request  and  at 
proper  costs  and  expences  of  the  said  WilUam  Bragg,  his  heirs,  &c,  well 
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QMm'#  Btnek.  ancT  eflectoally  eonvey  and  assure,  all  and  singular  the  said  ptemiii 
Dob  dem.  granted,  bargained,  sold  ana  demised,  or  intended  so  to  be,  with 
Mbrobbon  every  of  their  appurtenances,  for  all  his  or  their  estate,  right,  title,  i 
BnAoa.  ^t  therein  and  thereto,  under  and  by  virtue  of  these  presents,  un 
the  use  of  the  said  William  Bragg ^  his  heirs  and  assigns ;  and 
WHUam  Bragg,  for  himself,  his  heirs,  executors,  and  administra 
hereby  covenant,  promise,  and  agree  to  and  with  the  said  /.  J#«r* 
executors,  administrators,  and  assigns,  in  manner  following,  thai 
that  he  the  said  William  Bragg,  his  heirs,  executors,  and  administ 
some  or  one  of  them,  shall  and  will  well  and  truly  pay,  or  cause  Xi 
unto  the  said  /.  Merceron,  his  executors,  administrators  and  assigns 
principal  sum  of  300/.  of  lawful  British  money,  with  interest  for  1 
after  the  rate  of  5/.  for  every  100/.  for  the  year,  in  manner  and  for 
before  appointed  for  that  purpose ;  and  also  shall  and  will  in  the  ni 
and  until  full  payment  and  satisfaction  thereof,  well  and  truly  pay, 
and  satisfy,  all  and  all  manner  of  taxes,  rates,  duties,  and  assessmei 
soever,  which  now  are  or  at  any  time  hereafter  shall  or  may  be  impo 
the  said  pieces  or  parcels  of  land,  messuage  or  tenement  and  premis 
the  said  principal  t»um  of  300/L,  or  on  the  interest  thereof,  or  on 
/.  Merceron,  his  executors,  administrators  and  assigns,  in  resped 
by  authority  of  Parliament  or  otherwise  howsoever." 

It  was  objected  on  the  part  of  the  defendant,  that  the  eflect  of  thii 
and  covenant,  was  to  give  the  lessor  of  the  plaintiff)  a  security  (or  an  u 
turn  of  money,  inasmuch  as  no  limit  was  placed  upon  the  amonii 
assessments  and  taxes,  which  according  to  the  proviso,  might  b 
charge  upon  the  premises ;  and  that  the  deed,  therefore,  required  a  25 
under  the  provisions  of  tlie  56  Cfto.  3,  c.  184.  HaUe  v.  PeierM  (a),  i 
in  support  of  the  objection,  and  upon  the  authority  of  that  c 
learned  judge  nonsuited  the  plaintiff,  reserving  leave  to  move  to  set  1 
suit  aside. 

Wigkimamf  obtained  a  rule  niti  accordingly. 

Byifi  shewed  cause. — ^In  substance,  this  deed  contains  a  covenant 
an  uncertain  sum  of  money  ;  and  the  proviso  to  re-convey,  does  not  * 
until  such  uncertain  sum  is  paid.  The  case,  therefore,  falls  preciselj 
the  proviso  in  the  55  Geo.  3,  c.  184,  schedule,  part  1,  tit.  "Mor 
whereby  an  md  Pmiartm  stamp  is  imposed  on  mortgage  deeds — "  wbi 
Aine  respectively  shall  l«  made  as  a  security  for  the  payment  of  any  < 
and  certain  sum  of  money,  advanced  or  lent  at  the  time,  or  previous!/  d 
owii^r,  or  Ibrbcvne  to  be  paid,  being  payable.^  1 1  also  provides  that  **  wH 
same  respectively  shall  be  made  as  a  secuiity  for  the  repayment  of  n*tfiei 
thereaAer  lent,  advanced  or  paid,  or  which  may  become  due  upon  so  « 
current,  tv^her  with  any  sum  already  advanced  or  due,  or  without,  < 
c«s«»  m^y  be«  other  than  and  except  any  sum  or  sums  of  luooej  io  I 
vanced  &y  the  ittsurance  of  any  property,  comprised  in  sdch  mortis 
wcurity.  a^nst  damage  by  fire,  uc  to  be  advanced  for  the  insuranoe  ii 
hie  or  bws»  pursuant  to  any  agreenient  in  any  deed,  whereby  any  sninii? 
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be  granted  or  secured  for  euch  life  or  lives — ^if  the  total  amount  of  the  money   Qum**'  Bench. 
lecuredor  to  be  ultimately  recoverable  thereupon  shall  be  uncertain  and  with-      d^^^  ^^01 
Mit  any  limit,"  a  stamp  of  25/.  shall  be  affixed.    HaUe  v.  Peters  is  similar  in     Mercerok 
principle  to  the  present  case.    There  it  was  held  that  a  mortgage,  which  con-        Brago 
tained  covenants  for  the  payment  of  the  yearly  premium,  and  other  costs  and 
charges  of  an  insurance,  upon  a  particular  life,  for  seven  years,  was  within  this 
proTisioD  in  the  Statute,  and  required  a  25/.  stamp.     Nor  does  it  appear  in 
the  report  of  that  case,  that  the  money  which  the  mortgagee  might  expend  in 
insuring  the  life,  was  charged  upon  the  premises.    The  present  case  is  there- 
fore stronger  than  that  one.     Doe,  d.  Scruian  v.  Snatth  (6),  will  be  relied 
opon  on  the  other  side ;  but  there  the  premises  were  merely  made  charge- 
able with  the  amount  of  any  expences  which  the  mortgagee  might  incur. 
DiekMon  v.  Case  (c),  is  in  accordance  with  Halse  v.  Peters.     Doe,  d.  Jarman 
T.  harder  (d),  was  determined  upon  the  ground,  that  the  mortgagee  could  not 
charge  the  premises  with  the  repayment  of  any  advances  which  he  might 
make,  to  procure  a  renewal  of  the  term. 

Wightnany  contrd. — The  rule  which  affects  this  question  is  thus  laid  down 
In  the  judgment  of  Tindal,  C.  J.,  in  Doe,  d.  Scruton  v.  Snatth.  '*  It  is  ob- 
Tious  that  the  main  intention  of  the  legislature  was  to  enforce  a  stamp  pro- 
portioned to  the  sum  advanced  or  lent;  and  the  only  question  is,  whether  it 
was  intended  to  effect  a  security  against  a  contingent  loss  to  the  If^nder. 
The  two  latter  clauses  must  be  taken  to  pursue  the  intention  of  the  legisla- 
tore,  as  expressed  in  the  first,  namely,  to  cover  money  actually  advanced  on 
aecoritj  ;**  and  it  was  held  that  where  a  contingent  loss,  as  in  the  f)resent 
cue,  was  provided  for,  no  further  stamp  was  required.  In  Halse  v.  Peters 
there  was  a  provision  made  for  securing  a  further  sum  of  money,  for  the  purpose 
of  insuring  a  life ;  but  here  the  proviso,  as  to  the  re-payment  of  money  paid 
fiir  taxes,  &c.,  was  merely  inserted  to  save  the  mortgagee  from  any  contingent 
knt.  If  the  mortgagee  had  entered  into  possession  of  the  premises,  the 
mortgagor  could  not  have  regained  the  possession,  without  paying  the 
tues  and  charges  which  the  mortgagee  had  been  put  to,  even  although  the 
Bortgage  deed  contained  no  such  stipulation  as  that  which  is  inserted. 
Therefore  tlie  deed  does  not  provide  for  any  thing  which  the  mortgagee  could 
not  have  recovered,  without  the  assistance  of  these  provisions.  In  Dickson 
▼.  Cags,  a  further  sum  of  money  was  secured. 

Cur.  adv.  vult. 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — The  plain- 
tiff was  nonsuitod  for  the  insufficiency  of  stamp  on  a  mortgage  deed,  on  the  au- 
Ibority  of  Halse  v.  Peters,  decided  in  this  G>urt  in  M.  7!,  1 83 1 .  In  Doe,  d. 
tknticn  V.  Snailh,  which  was  decided  in  H.  T.,  1832,  the  Court  of  Common 
Pbas  took  a  different  view  of  the  point,  all  the  four  judges  giving  their  rea 
sons  in  detail,  for  thinking  the  stamp  sufficient.  The  former  case  was  not  at 
that  time  reported,  nor  brought  before  the  Court  of  Common  Pleas  ;  on  the 
other  hand,  a  decision  of  Lord  Tenterden,  in  Prtiessing  v.  Ing  (e),  on  which 
that  Court  mainly  relied,  does  not  appear  to  have  been  cited  in  HtUse  v.  Peters^ 

(b)  8  Bing.  146l  {d)  3  Ring.  N.  C.  92 ;  2  Hodges,  186. 

(e)  1  B.  &  Ado.  344.  (e)  4  B.  &  Aid.  204. 
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BRAoa. 


Qw^f  BwA    We  are  of  opinion  that  the  authority  of  Doe,  d.  Scruion  v.  Smaith  ou^t  to 
DuK,  dem.      prevail. 

The  objection  wa9,  that  the  mortgage  deed  was  stamped  only  to  the  extent 
of  the  sum  advanced,  and  did  not  cover  the  amount  of  taxes  and  rates  whick 
might  be  char^red  on  the  premises,  and  which  the  mortgagor  covenanted  to 
pay,  and  until  payment  of  which  the  proviso  for  redemption  was  not  to  ops* 
rate.  This  amount  is  truly  said  to  be  uncertain  and  without  limit,  and  henct 
the  25/.  stamp  is  argued  to  be  necessary,  instead  of  the  ad  valorem  8tiBi|). 
The  answer  is,  that  to  the  amount  of  those  taxes  and  rates  the  mortgagee  a 
at  all  events  entitled ;  that  he  required  no  stipulation  in  respect  of  them,  sal 
that  the  stamp  is  regulated  by  the  amount  advanced,  or  agreed  to  he  id^ 
vanced.  This  distinction  is  made  clear  by  the  Chief  Justioe^s  remarks  in  Dm^ 
d.  Scmton  v.  Snaiih. 

We  are,  therefore,  of  opinion,  that  the  rule  for  setting  aside  the  noosu^ 
and  entering  the  verdict  for  the  pluintifl*,  must  he  made  absolute. 

Rule  absolate. 


/km  14. 


Doe,  dem.  Clarke  and  others  v.  Stillwell. 


1.  By  Ml  A    RULE  nut  had  been  obtained,  calling  upon  the  defendant,  Marf  SM 

rardthearbi.  ^^^^  ^^  show  causo  why  SD  attachment  should  not  issue  against  her 

for  not  performing  an  award. 

It  appeared  by  the  affidavits  upon  which  the  rule  was  granted,  that  br 
the  terms  of  the  reference,  the  arbitrator  was  required  to  make  and  pnbU 
his  award  before  the  I  st  January,  1837 ;  and  accordingly  by  his  award,  dittJl 
the  23d  December,  1836,  he  directed  that  the  defendant  StUiwdi,  in  coiimI»* 
ration  of  the  sum  of  15/.,  should  forthwith,  at  the  costs  and  charges  of  th 
plaintiff,  out  of  Court,  according  to  the  custom  of  the  manor  of  Tokeiikm, 
surrender  to  the  use  of  the  plaintiff,  his  heirs  and  assigns,  a  oertain  pieciflf 
land.  The  award  concluded  as  follows :  "  In  witness  whereof,  I  hate  Ml 
my  hand  hereto,  this  23d  day  of  December,  1836." 

(signed) 
Signed  and  publisheor  kin  the  presence  of 

CD. 


award  the  arbi 
tntor  directed 
the  defendant, 
in  consideration 
of  15/.  to  be 
paid  by  the 
plaintiff,  forth- 
with, at  the 
coett  of  the 
plaintiff,  out  of 
Court,  to  tar- 
render  certain 
ire- 
le 
>laintifr,  hia 


copyhold  pi 
Biibet  to  tnc 

P 

neira  and  aa- 

•ignt.    It  ap- 
pwed  that  the 
defendant  had 
been  required 
to  make  the 
•urrender,  and 
had  been  in- 
formed that 
upon  making 
it,  the  15/.  and 
thecoita  inci- 


The  award  was  made  a  rule  of  Court,  and  on  the  2l8t  AprH  1888,  SiM' 
iceil  was  served  with  a  copy  of  the  rule  of  Court,  and  the  award,  aodalfowilli 
dent  to  the  sur-  an  affidavit  of  the  due  execution  of  the  latter,  made  by  the  attesting  witocs8,sa 
be  pa[d  by  the  ^^^  "^^^  May,  1837.  The  attesting  witness  deposed  that  he  saw  the  arUba* 
^J^^'  ^^  tor  sign  and  publish  his  award.  When  the  service  was  made,  iSft'AMff  i« 
ing  been  made,  required  to  perform  the  award  by  making  the  surrender ;  and  was  infonaed, 
granti^M  at-    ^^^^  ^P^"  ^®  Surrender  being  made,  the  plaintiflT  would  thereupon  pay  lo  kr 

tachment 

againtt  the  defendant  for  non-performance  of  the  award. 

2.  In  the  absence  of  any  thing  to  the  contrary,  and  where  an  affidavit  it  made  by  the  attctt- 
ing  witneax,  that  the  award  waa  made  and  publiahed,  without  ttating  when,  the  Coort  will 


'presume  that  it  waa  made  and  published  on  the  day  on  which  it  purporu  to  have  been  ex«<uted. 
3.  It  it  no  objection  to  an  amdavit  of  the  due  execution  of  an  award,  that  it  was  twom  mtotm 
thun  a  year  before  the  motion  for  an  attachment  waa  made. 
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be  sum  of  15/.,  and  also  the  costs  and  charges  of,  and  incident  to  the  making    Qntfn'i  Bmok, 
r  the  said  surrender.     By  an  affidavit  hearing  date  the  9th  Ifay,  1838,  the      0ob.  dem. 
eponent  stated,  '*  that  upon  that  day  he  called  at  the  office  of  the  steward  of       Clabkb 
tie  manor  of  Toktnham^  and  inquired  if  the  said  StiUweU  had  surrendered     Stillwbll. 
be  said  piece  of  land  in  or  out  of  G>urt,  and  was  informed  by  the  said  steward 
het  no  such  surrender  had  been  made."     The  rule  was  obtained  on  the 
aid  9th  day  of  May,  1838. 

Kno^det  shewed  cause. — First,  it  does  not  appear  when  the  award  was 
mblished,  for  the  attesting  witness  does  not  state  any  date.  It  is  neces- 
wy  that  this  should  appear,  because  by  the  terms  of  the  reference,  the 
iward  was  to  be  made  by  the  1st  /antMiry,  1837.  An  award  is  not  consi- 
krtd  to  be  published  until  the  parties  have  notice  that  it  is  ready  for 
lefivery,  Musielbrook  v.  Dunkin  (a).  The  mere  circumstance  that  the  award 
bears  date  before  the  1st  January,  1837,  is  not  sufficient;  and  when  a  penal 
proceeding  like  the  present  is  resorted  to,  every  necessary  form  must  be 
itrictly  complied  with. 

Secondly,  This  rule  was  obtained  upon  an.affi'lavit  of  the  due  execution  of 
the  award,  which  was  more  than  a  year  old ;  such  an  affidavit  cannot  be  used 
in  moving  for  any  rule.  Buri  v.  Owen(^b)  is  an  authority  in  point. — [Litile" 
dadf  J. — I  have  never  heard  of  the  existence  of  such  a  rule,  and  it  is  not  to 
he  found  in  TiddM  Practice.  There  id  a  very  good  reason  why  it  should 
apply  to  affidavits  of  debt.  Wightman,  amicus  curia,  informed  the  Court 
Ihal  he  was  one  of  the  counsel  in  Buri  v.  Owen,  and  that  the  rule  in  that 
eue  was  not  discharged  on  the  ground  of  the  staleness  of  the  affidavit.] 

Third,  It  does  not  sufficiently  appear  that  there  has  been  any  refusal  to 
ebey  the  award.  The  surrender  was  to  be  made  at  the  costs  and  charges 
efthe  surrenderee,  and  the  plaintiff  was  bound  to  prepare  it,  and  to  tender 
the  !&/.,  and  such  further  sura  of  money  as  would  be  sufficient  to  defray 
«1  the  expenoes  of  making  the  surrender.  The  defendant  could  not 
he  required  to  go  to  the  residence  of  the  steward  of  the  manor,  or  to  such 
other  place  as  it  was  the  custom  of  the  manor  to  resort  to,  for  the  purpose  of 
inkiog  the  surrender,  unless  a  tender  of  the  expences  was  previously  made. 
It  does  not  appear  what  the  defendant  said  when  she  was  required  to  make 
the  surrender,  or  whether  she  made  any  reply  to  the  request.  In  Standly  v. 
Himinyton^c),  where  an  arbitrator  awarded  that  A.  should  fulfil  an  agreement 
ftr  the  purchase  of  land  of  B.,  and  should  pay  the  purchase  money  on  J?.'# 
eooveying  the  land  with  a  good  title,  the  Court  of  C  P.  refused  to  grant  an 
attachment  against  A,  for  non-performance,  on  an  affidavit  that  B,  had  re- 
fured  A.  to  pay  the  money,  assuring  him  of  his  readiness  to  convey  with  a 
|Dod  title,  without  further  stating  that  B,  had  tendered  a  conveyance  exe- 
cuted. 

Sir  /.  Campieli,  A.  G.,  and  Oyle,  in  support  of  the  rule. — As  to  the  last 
point  which  has  been  made,  it  clearly  appears  that  when  the  defendant  was 
to  perform  the  award,  she  was  informed  that  all  the  costs  and 
of  making  the  surrender  would  be  paid,  and  until  she  made  the  sui^ 


IS 


9  BiDg.  605.  .  (c)  6  Taunt  561. 

I  Dow.  P.  C.  691. 
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QbMii't  Bentk    render,  the  amount  of  such  costs  was  uncertain.      It  was  the  doty  of  ths 
DDK  d^m.      surrenderor  and  not  of  the  surrenderee  to  apply  to  the  steward  to  make  tk 
conreyance.    [They  were  stopped  by  the  Court.] 

LiTTLEDALB,  J.  (</)  *. — As  to  the  first  objection,  that  it  does  not  appesr  when 
the  award  was  published,  we  must  presume,  as  nothing  appears  to  the  con- 
trary, that  it  was  made  and  published  upon  the  day  when  it  bears  dite. 
The  other  objection  is,  that  there  has  been  no  sufficient  demand  and  refinal 
to  perform  the  award.  It  appears  that  the  defendant  was  distinctly  required 
to  make  the  surrender,  and  that  she  failed  to  do  so.  The  question  ib,  whs- 
ther  she  was  not  bound  to  make  the  surrender,  or  to  propose  to  do  it  it 
some  future  period.  It  is  true  that  the  surrender  is  to  be  made  at  the  coit 
of  the  surrenderee,  but  in  the  case  of  the  Duke  of  St.  A(ban$  ▼.  Shan  (#),  it 
is  said  in  the  argument,  that  where  the  grantee  is  to  pay  the  expences  of  • 
conveyance,  the  grantor  must  prepare  it.  Hallings  t.  Connard(f),  is  afas 
referred  to.  That  was  an  action  for  a  breach  of  covenant,  wherein  the  cove- 
nantor agreed  with  the  covenantee  that  he,  at  the  costs  of  the  covenantee,  wonll 
assure  certain  lands  unto  him  before  a  certain  day ;  and  the  Court  bdd  tkt 
the  covenantor  ought  to  give  notice  what  assurance  he  would  make,  and  l» 
shew  his  readiness  to  do  it.  So  here,  it  lay  upon  the  defendant  to  make  tb9 
surrender,  although  the  costs  were  to  be  paid  by  the  plaintiff  This  rok  wH, 
therefore,  be  made  absolute. 


Williams,  J.,  concurred. 


(d)  Lord  Denmmn^  C.  J.,  was  absetrt 
daring  the  argument. 


Rule  ab8olat& 


(e)  I  H.  Black.  274 
(/)  Cro.  Eliz.  517. 


Patteson,  J. — I  am  of  the  same  opinion.    In  the  latter  part  of  the 
which  has  been  referred  to  by  my  Brother  LittUdale,  it  is  said  to  make  no  tf 
fence  where  the  manner  of  the  assurance  is  lefl  to  the  covenantor,  and  wkot 
he  covenants  to  make  one  kind  of  assurance,  for  in  both  cases  he  is  to  do  Ae 
first  act,  and  to  tender  the  assurance. 


^ 


j 


jnne  14.       Abercrombie  and  others  v.  Hickman,  Executor  of  Pococi^' 

deceased. 


/COVENANT.    The  declaration  stated,  that  certain  premises  were  ieaitd 
in  1804,  by  one  Wilmot,  to  one  Teuker,  for  41  years,  reserving  nt^i 


and  that  in  1822,  Tasker*^  interest  came  by  assignment  to  one  /Veisd^fl 


1.  In  core- 
Dant  for  doh- 
pajment  of 
rent  and  for 
non-repair, 

against  an  executor,  it  appeared  that  the  testator  had  been  appointed  assiffnee  (under  1  Geo.  4L 
c.  119,  aec.  7,)  of  an  insoirent^s  estate,  which  consisted  of  the  premises  held  uncter  the  lease,  and 
other  property.  The  testator  consented  in  writine  to  act  as  assignee,  and  an  assignment  to  him 
from  the  provisional  assignee  was  prepared,  and  executed  bf  the  latter,  but  the  testator  did 
not  execute  the  deed,  although  he  let  the  premises  and  received  rent ; — UM,  that  the  executor 
of  the  deceased  assignee  was  liable,  as  it  did  not  appear  that  the  Insolvent  Court  had  mp^ 
pointed  any  other  assignee  of  the  insolvent's  estate. 

2.  In  covenant  for  non-payment  of  rent  and  for  non-repair,  where  the  assignee  of  the  rerer- 
sion  had  charged  the  premises  with  the  payment  of  an  annuity  to  hia  daughter,  for  her  separate 
use :  Hdd,  tl^t  the  husband  of  the  daughter,  was  a  competent  witness  for  the  trustees  of  the 
uftignee  of  the  reversion,  to  prove  that  the  defendant* a  testator  had  become  imignee  ^the  tOM- 
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eased ;  and  that  Paeoek^M  interest  vested  in  the  defendant,  as  his  execu-    Qitten*t  Bendu 
The  plaintiffs,  as  assignees  of  the  reversion,  sued  the  defendant,  as  the  abbecrombib 
cuter  of  Poeoek,  and  as  assignee,  for  a  breach  of  covenant,  in  non-payment  «• 

ie  rent  reserved  by  the  original  lease,  and  for  non-repair  of  the  premises 
irding  to  the  covenant. 

teas .-  firsi,  that  Poeoek^  in  his  life  time,  was  not  assignee  ;  second,  that 
defendant  was  not  assignee ;  third,  that  the  premises  did  not  vest  in  the 
ffidant  as  executor.  Issues  were  joined  on  these  pleas. 
lie  cause  was  tried  before  PcUtcMon^  J.,  at  the  Middlesex  Sittings,  in 
zry  Term,  1837,  when  the  following  appeared  to  be  the  facts : — In  1822, 
her,  the  original  lessee,  was  discharged  under  the  provisions  of  the  InsoU 
t  Debtor^s  Act,  and  Pocock  became  his  assignee;  and  on  the  15  Novem' 

1822>  he  filled  up  a  blank  form,  signifying  his  acceptance  of  the  oflioe 
:h  was  filed  at  the  Court  of  Insolvent  Debtors.  An  assignment  of  the 
Ie  of  the  insolvent  from  the  provisional  assignee  to  Poeock  was,  at  the 
e  time,  prepared  and  executed  by  the  provisional  assignee,  but  the  assign- 
it  and  counterpart  remained  in  the  Insolvent  Debtor's  Court -office,  and 
e  never  executed  by  Pocoek, 

\kcoek  let  the  premises  mentioned  in  the  lease,  and  received  the  rent ;  and 
832  he  died,  ailer  appointing  the  defendant  his  executor,  who  duly  proved 

will.* 

rhe  plaintiff's  were  trustees  under  the  will  of  Wilmoi,  by  which  will,  the 
aised  premises,  amongst  others,  were  devised  to  the  plaintiffs,  charged 
h  the  payment  of  certain  annuities  to  WilmoCs  daughters,  for  their  sepa- 
i  use  and  benefit.  In  support  of  the  plaintiffs'  case,  one  Hardy,  w^o  nad 
rried  one  of  Wilmofs  daughters,  was  called  to  prove  that  Pocoek  had  as- 
ited  to  take  the  term,  and  had  let  the  premises,  and  received  rent;  but  his 
dence  was  objected  to,  as  inadmissible,  on  the  ground  that  he  had'  an 
erest  in  the  action,  inasmuch  as  the  result  of  a  verdict  for  the  plaintiffs 
old  be  to  increase  the  amount  of  the  fund  out  of  which  his  wife's  annuity 
B  payable.  It  was  also  objected  that  Poeock  was  not  assignee,  as  he  had 
rer  executed  the  assignment  made  by  the  provisional  assignee ;  and  that  even 
le  was  considered  as  assignee  of  the  insolvent,  no  interest  passed  to  the 
fendant,  as  executor.  The  learned  judge  overruled  the  objections,  and  left 
i  jury  to  say  whether  Poeock  had  assented  to  the  assignment.  A 
rdict  was  found  for  the  plaintiff's,  with  leave  reserved  to  move  to  enter  a 
Dsuit. 

Plait  obtained  a  rule  nist,  accordingly. 

Ckannsil  shewed  cause. — First,  the  objection  to  tne  admissibility  of 
hrdjf's  evidence  cannot  be  sustained.  He  would  be  a  competent  witness, 
eo  if  he  were  himself  the  annuitant.  His  wife  is  entitled  to  receive  a  fixed 
Baity,  which  is  to  issue  out  of  the  premises,  but  his  interest  in  the  result 
the  action  is  too  remote  to  render  him  incompetent.  Noueily.  Davies  (a) 
a  similar  case  to  the  present  There  it  v/as  held,  in  an  action  against  exe- 
Ltors  for  a  debt  of  the  testator,  that  a  pei  son  entitled  to  an  annuity  under 
•  will,  was  not  disqualified  from  giving  evidence  for  the  defendants 

(a)  5  B.  &  Ado.  369. 


/S86  TERM  REPORTS  m  thb  QUEEN* S  BENCH. 

Queen't  Bench.        The  next  question  is,  whether  the  term  vested  in  the  defenduit  u  exeet* 
AsucEOMBiB   ^^^'     '^  ^^^  contended  at  the  trial,  that  as  Poeock  had  not  eieculad  the 
V.  assignment,  the  term  had  never  vested  in  him.     That  question  was,  hoveter, 

HicxMAK.  j,5cided  by  the  finding  of  the  jury.  The  I  Geo,  4,  c.  1 19.  was  the  Slatate 
in  force  when  Poeock  became  assignee.  The  seventh  section  directs,  that  tk 
Court  may  appoint  an  assignee  of  the  estate  and  eflecis  of  the  piiioiMr. 
And  section  14  enacts,  that  upon  the  death  of  an  assignee,  it  shall  bebwfal 
for  any  creditor  to  apply  to  the  Court  to  appoint  a  new  assignee.  Sedioi 
15  also  gives  the  Court  a  power  to  take  certain  proceedings  against  the  hon, 
executors  or  administrators  of  any  deceased  assignee.  Here  no  new  Hij^Mi 
has  been  appointed ;  and  the  question  is,  whether  the  interest  which  tbeimal- 
Yent  had  in  these  premises,  does  not  vest  in  the  assignee  and  his  exectttor, 
subject  to  be  divested  upon  the  appointment  of  a  new  assignee.  It  b  dor 
that  Poeoek  acted  during  his  life  time,  as  assignee  of  the  estate;  andutl 
some  further  proceeding  is  taken  in  the  Insolvent  Court,  his  executor  is  lidUB 
to  be  treated  as  assignee  of  the  premises. 

Plait,  eontrd, — The  objection  to  the  admissibility  of  the  evideooe  isi  liaK 
the  witness  was  directly  interested  in  the  result  of  the  action.  The  rent  wUth 
was  sought  to  be  recovered,  formed  a  fund  for  the  payment  of  the  annoitj  to 
the  witnesses  wife ;  and  the  damages  for  dilapidations,  would  be  expended  is 
supporting  and  maintaining  the  premises  out  of  which  the  annuity  wu  to 
issue.  In  Nowel  v.  Davies,  there  was  no  such  direct  interest  as  in  the  pio- 
sent  case.  No  evidence  was  given  to  shew  the  solvency  of  the  estate  to  ptj 
the  annuity,  without  reference  to  the  proceeds  of  this  action  ;  and  theicftn 
the  witness's  wife  might  possibly  have  been  entitled  to  receive  the  nff 
money  which  was  recovered. 

Secondly,  there  was  no  sufficient  evidence  to  shew  that  Poeoek  was  ass^^nes 
of  the  premises.  The  deed  of  assignment  from  the  provisional  assignee,  vif 
never  executed  by  him,  and  his  title  under  the  1  Geo.  4,  c.  119,  was  not 
complete,  so  as  to  make  him  liable  as  assignee. — [Palteson,  J. — Is  that  lo 
clear  !  Actions  are  frequently  brought  against  assignees  for  breach  of  coveoant, 
where  it  is  only  necessary  to  prove  that  the  defendant  was  in  the  occupatioi 
of  the  premises.] — It  is  quite  clear  that  the  execution  of  the  assignmeotby 
the  provisional  assignee,  uas  altogether  insufEcient  to  convey  any  estate  to 
Poeoek,  for  no  man  can  be  made  assignee  of  a  term  without  his  oootent 
But  if  the  term  did  vest  in  Poeock,  it  does  not  therefore  follow  that  his  eio* 
cutor  is  liable  to  be  sueil  as  assignee.  The  testator  was  merely  executing  i 
personal  trust,  and  upon  his  death,  the  Insolvent  Court  ought  to  have  appoiolrf 
a  new  assignee.  The  14th  section  provides  for  such  an  occurrence.  Ifii 
new  assignee  be  appointed,  then  the  term  reverts  to  the  provisk>nal  asngoM 
who  made  the  assessment,  or  to  the  Insolvent  Court,  who  may  orda  anothtf 
assignee  to  be  appointed. — [Lord  Denman,  C.  J. — Did  all  the  breaches  rf 
covenant  happen  during  the  time  of  the  executor  ?] — Yes. 

Cmt.  adv.  9mIL 

Lord  Denman,  C.  J.,  now  delivered  thejudgment  of  the  Court. — ^Thiim* 
VI  action  of  covenant  by  a  lessor  against  the  executor  of  the  assignee  of  kii 
lessee,  an  insolvent,  for  non-payment  of  rent  accrued  due  since  the  trstalor^* 
death.     We  felt  some  doubt  whether  the  action  could  be  maintanied 
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V. 

Hickman. 


the  executor,  from  a  provision  in  the  Insolvent  Debtors'  Act,  which  may  be    QMe»>  Beiuh, 

thought  to  import  that  the  appointment  of  such  assignee  is  a  mere  personal    abbrcrombie 

trust — we  mean,  the  power  vested  in  the  Insolvent  G)mmissioncrs  to  appoint 

a  new  assigneei  on  the  death  of  him  formerly  appointed.     But  upon  full 

consideration,  and  on  referring  to  Bloxam  v.  Hubbard  (Jb),  Aldritt  v.  Ket" 

fridge  (c),  and  Ex  parte  Bainbridge  {d),  decided  under  the  Bankrupt  Act, 

bCfto,  2,  c.  30,  we  think  the  executor  is  liable,  as  representing  the  assignee, 

if  the  latter  acted  as  tenant  of  the  premises  demised,  as  well  as  assented  to 

the  assignment.     But  the  evidence  by  which  this  /act  was  established  was 

directed  to,  as  proceeding  from  a  witness  who  was  said  to  be  inadmissible 

by  reason  of  his  interest  in  the  result  of  the  suit.    That  witness  was  the 

bnsband  of  a  lady  who  was  entitled  to  an  annuity  charged  on  the  premises, 

which  were  vested  in  the  plaintiffs  as  trustees.     The  annuity  was  settled 

to  the  separate  use  of  the  wife,  and  afterwards  for  the  benefit  of  the  children. 

It  was  argued  that  the  witness  therefore,  through  the  interest  of  his  wife  in 

those  premises,  was  interested  in  fixing  the  defendant  with  this  rent,  that 

the  security  for  the  annuity  might  be  the  ampler.     But  this  objection  is  ob- 

VMUsly  untenable,  for  in  whatever  person  the   lease  may  be  vested,   the 

vent  must  be  paid  ;  and  the  interest  of  the  witness,  if  any,  is  far  too  remote 

to  render  him  incompetent.    This  rule,  therefore,  must  be  discharged. 

Rule  discharged  (e). 


I 


(b)  5  East,  407. 
c)  6  B.  Moore,  569 ;  S  C.  1  Bing 


(rf)  6  Ves.  451. 

(e)  The  enactments  now  in  force  as 


to  assignments  made  by  provisional  as- 
signees are,  7  Geo.  4,  c.  57,  ss.  19,  38, 
39,  which  are  similar  to  the  provisions 
in  the  1  Geo.  4,  c.  119.  See  also  11 
Geo.  4,  and  1  Will.  4,  c.  38. 
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CASES 

ARGUED    AND    DETERMINED 

IN  THE* 

COURT     OF   QUEEN  S    BENCH, 

AND    BAIL    COURT 

IN 

Michaelmas  Term,  2  Victoria,  J 838. 


REGULA    GENERALIS. 

'"HERE AS  it  is  provided  by  the  Act  of  the  first  and  second  of  her  pre- 
sent Majesty,  c.  45,  s.  3,  that  after  the  first  day  of  November^  1838, 
person  entitled  to  be  admitted  an  attorney  of  any  of  the  superior  Courts 
ommon  Law  at  Westminster,  shall,  after  being  sworn  in- and  admitted  as 
ttorney  of  any  one  of  the  said  Courts,  be  entitled  to  practise  in  any  other 
^c  said  Courts  upon  signing  the  roll  of  such  Court,  and  not  otherwise,  in 
manner  as  if  he  had  been  sworn  in  and  admitted  an  attorney  of  such 
't,  provided  that  no  additional  fee,  besides  those  payable  under  the  Act 
e  first  year  of  the  reign  of  her  present  Majesty,  c.  56,  shall  be  demanded 
iid,  and  that  the  fees  payable  for  such  admission,  shall  be  apportioned 
ich  manner  as  the  judges  of  the  said  Courts,  or  any  eight  of  them,  shall, 
Dy  rule  or  order  made  in  term  or  vacation,  direct  and  appoint : 

We,  therefore,  direct  and  appoint  that  the  fees  payable  by  virtue  of  the 
last-mentioned  Act  for  the  judge's  fiat,  be  received  in  the  first  instance 
le  clerk  of  the  judge  granting  ihejiat,  and  paid  over  by  him  to  the  clerk 
^  Chief  Justice,  or  Chief  Baron  of  the  Court,  as  the  case  may  be,  and  the 
4fter  each  term,  all  the  fees  so  received  shall  be  divided  into  fifteen  por- 
9  one  of  which  shall  be  paid  to  the  clerk  or  clerks  of  each  judge  ;  and  fur^ 
thnt  the  fees  payable  by  virtue  of  the  said  Act  to  the  ushers,  shall  be 
ved  in  tlie  first  instance  by  one  of  tlie  usbors  of  the  Court  in  which  the 
ssion  shall  fake  place,  and  shall,  on  the  day  after  each  Fenn,  be  divided 
three  equal  portions,  one  of  which  shall  be  paid  to  tue  ushers  of  each 
•t 

(Signed  by  all  the  J.ult:es,  e.\copf  BoIIond,  B.) 

2o  2 


BEGULA 
GEN  FRA  US. 
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BaiiCimrt,  In  the  matter  of  Hodson  v,  DREWRY(a). 

Abr.  15. 

An  appoint-       'T^HIS  vas  a  rule  calling  on  Drctcry  to  shew  cause  why  an  award  sHoald 
plreby^loT^-  "^^  ^  ^'  aside,  on  the  ground,  amongst  others,  that  the  umpire  W 

■ented  to  bjr^  been  chosen  by  lot.  The  parties  referred  the  matters  in  difierence  by  agree* 
clerks,  but  not  ment  to  two  persons,  and  it  was  agreed  that  these  two  arbitrators  sboold, 
^y  »*»«  »"°'^-  "  prior  to  proceeding  on  such  reference,  by  and  out  of  certain  persons  named 
pelTMi,  nor  by  by  the  said  parties,  choose  an  umpire  between  them  \^  and  that  if  the  arbitit- 
the  clients,  it  j^^  disagreed  as  to  the  award,  then  it  was  to  be  referred  to  the  umpire,  ibo 
alone  might  make  the  award.  After  the  agreement  was  signed,  a  correi^pcnf- 
ence  took  place  between  the  attorneys,  as  to  the  method  of  appointing  the 
umpire,  and  it  was  proposed  by  Drettrys  attorney,  that  he  should  be  ip- 
pointed  in  the  usual  way.  At  the  first  meeting  of  the  arbitrators,  at  which 
the  attornies^  clerks  on  each  side  were  present,  but  not  the  aitomies  them- 
selves or  the  parties,  a  list  of  the  names  of  six  persons  was  funii shed  on  etch 
side,  for  the  choice  of  one  of  them  as  umpire.  One  name  was  struck  oat  of 
each  list,  and  then  it  was  proposed,  in  order  to  avoid  giving  any  oflence  fo 
any  of  the  persons  named,  that  the  remaining  ten  names  should  be  put  into 
a  hat  and  one  drawn  out.  This  was  agreed  to ;  the  ten  names  were  pat  into 
a  hat,  and  the  waiter  of  the  Inn  where  the  meeting  took  place  was  directed  to 
draw  one  out,  which  he  did,  and  that  one  was  appointed  umpire.  The  affidaritf 
stated,  that  the  attornies  and  the  parties  afterwards  attended  the  meetfflgs 
before  the  arbitrators,  but  that  no  objection  was  ever  made  to  this  appoiotmeot 
of  the  umpire  :  but  did  not  state  alTirmatively,  that  either  the  attornies 
themselves  or  the  parties  were  aware  of  the  appointment  being  so  naJ«*. 
Tlie  award  was  made  by  the  umpire  alone. 

Sir  W.  W.  FoUett,  and  Mofiiague  Smiih,  shewed  cause. — The appointmeflt 
of  llie  umpire  by  lot  was  <:ood,  as  it  appears  that  there  has  been  a  consent  of 
all  parlies  to  that  ap|x>intii)ent.  It  was  held  In  (he  Matter  of  Tnnm  i 
Jiini yfA,  that  such  an  ap[x»intment  by  lot  was  good,  if  assented  to  bribe 
jurt.'os.  That  ilecision  was  recognized  in  the  subsequent  case  of  Jaminm 
vV -/>V.'i»*<u).  ^ut  an  appi^inlment  by  lot  was  there  held  bad,  becauje  rt 
was  >worn  that  tin*  parties  did  not  know  all  the  circumstances  under  wbick  ' 
the  appoiittinont  to^'k  place-  In  the  present  case  thai  is  not  sworn:  aodoi 
the  ivniriry.  it  ap|x»ars  mat  the  parties  must  have  known  of  thewtyii 
which  the  apjxMntment  of  umpire  was  made.  In  the  case  of  JIat$m^' 
Tri>tceryti'^.  it  %vas  held  thai  an  appointment  of  an  umpire  could  not  bcob- 
jecttnl  to  after  the  pirties  had  recognized  his  authority  by  submitting  lol» 
examineii  bv  him. 

AV//v  xind  JItifhfrey,  Ci.vitru. — It  d«5es  not  appear  that  there  has  been  59" 

^^«l^  The  ^re.i;-r  number  of  cases  lie-  yb  ^  5  B.  &  Adol.  48S ;  2  Nfv.  kU^M. 

cided  iu  the  B.iil  I'onrt  in  thi»  Term.      32^.  _ 

hjive  b*en  ulreailv  inserted,  ante,  p. 401,  t  c\  2  Har.  &  Wi.1.  35;  4  Ad.  i  ^ 

{d)  Rv.  &  Mood.  17. 
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a  consent  to  the  method  in  which  the  umpire  was  appointed,  as  will  bind  the 
parties.  There  has  only  been  a  consent  of  the  attorney's  clerk,  which  is  not 
sufficient  to  bind  either  the  attorney  or  the  client.  In  the  cases  of  Ex  part*, 
C(U8el{e),  and  Ford  v.  Jones  {f),  it  was  expressly  laid  down  that  an  ap- 
pointment of  an  umpire  by  lot  was  invalid.  Next  came  the  case  of  Tunno 
9l  Bird,  where  an  exception  was  made  to  that  rule,  but  it  was  on  the 
ground  that  Bird  himself  consented  to  the  appointment  by  lot.  So  also  In 
tki  MatUr  of  Jamieson  <J-  Binns,  it  was  decided,  as  it  did  not  appear  that 
the  parties  were  aware  of  the  method  of  appointment,  that  the  appointment 
was  bad.  In  this  case  it  does  not  appear  that  either  the  attornies  or  the  parties 
were  aware  of  the  way  in  which  the  umpire  was  appointed ;  and  it  can  never  be 
held  that  the  consent  of  an  attorney's  clerk  is  to  bind  his  master  or  the  client 
in  such  a  case.  Besides,  it  appears  that  Ilodson  expected  that  the  appoint- 
ment would  be  made  in  the  usual  way,  as  had  been  proposed  by  Drewrxfs 
attorney,  and  an  appointment  by  lot  certainly  is  not  the  usual  way. 

Cur.  adv.  viilL 

Llttledalb,  J.,  afterwards  {Novembcry  26th)  gave  judgment. — This  was 
a  rule  calling  on  Drexcry  to  shew  cause  why  an  award  should  not  be  set  aside 
on  three  grounds.  The  third  was,  that  the  umpire  was  chosen  by  lot.  On 
this  point  it  was  finally  settled  In  the  Matter  of  Cassel,  after  a  review  of  the 
previous  decisions,  that  where  two  arbitrators  were  appointed  with  power 
An*  them  to  name  a  third,  and  the  two  appointed  placed  the  names  of  four 
persons  in  a  hat,  and  drew  out  one,  who  was  appointed,  that  such  an  appoint- 
ment was  bad.  As  a  general  rule,  it  was  laid  down  "  that  the  appointment 
of  the  third  person  must  be  an  Jict  of  the  will  and  judgment  of  tlie  two,  and 
must  be  a  matter  of  choice,  and  not  of  chance ;"  but  Lord  Tenterden  adds, 
"  unless  the  parties  consent  to  or  acquiesce  in  some  other  mode."  In  the  case 
^Fdrd  v.  Jones f  which  was  a  subsequent  case,  Lord  Tenterden  says,  '*  The 
principle  laid  down  in  the  case  In  the  Matter  of  Cassel,  appears  to  me  very 
wund,  that  the  appointment  of  an  umpire  must  be  matter  of  choice,  and  not 
of  chance.  I  thought  the  rule  had  been  so  clearly  stated  in  that  case,  as  to 
exclude  all  subtle  distinctions  for  the  future."  However,  Lord  Tenterden^ 9 
hopes  do  not  seem  to  have  been  realized,  for  In  the  Matter  of  Tunno  <J* 
Birdf  the  consent  of  ihe  parties  was  held  sufficient  to  make  an  appointment 
by  lot  valid  ;  and  the  same  was  decided  In  the  Matter  ofJamieson  <$•  Binns, 
though  in  that  case  the  appointment  was  held  bad,  as  the  parties  had  not  a 
Mowledge  of  all  the  circumstances  under  which  the  choice  was  made.  The 
Mception  therefore  of  Lord  Tenterden  In  the  Matter  of  Cassel  has  been 
•dopted  by  the  Courts ;  I  think,  perhaps,  it  would  have  been  well  if  it  had 
*H  been.  However,  1  must  adopt  it  also,  in  the  case  now  before  me.  The 
^pire  was,  by  tlie  terms  of  this  submission,  to  be  chosen  out  of  certain  per- 
*>ns  named  by  the  parties.  After  the  execution  of  the  submission,  there 
**8  a  correspondence  between  the  attornies,  and  the  attorney  for  Drewry 
Proposed  that  the  umpire  should  be  chosen  in  the  usual  way.  Now,  choosing 
">  the  usual  way  must  be  a  way  settled  by  law,  that  must  be  the  general 
^le,  as  the  exception  to  the  rule  is  that  laid  down  in  the  later  cases.  It  ap- 
^ars  that  six  names  were  furnished  by  each  party,  and  one  on  each  list  being 


HODSON 

t». 

DVBWRY. 


(«)  9  B.  &  Cress.  624 ;  4  Man.  & 


(/)  3  B.  &  Ad.  248 
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Bail  Qmrt. 
UoosoK 

V. 
DftKWBY. 


struck  out,  the  ten  names  were  put  into  a  hat,  and  the  waiter  of  the  ha 

drew  out  one,  and  that  this  was  done  with  the  consent  of  the  attorney's  dak. 

It  does  not  appear  that  there  was  any  consent  on  the  part  of  the  attorney 

himself;  but  supposing  there  had  been  no  previous  correspondenoe,  tbeqoei- 

tion  is,  whether  the  clerk  had  power  to  bind  his  master  and  the  client    Oa 

that  point,  1  think  that  he  had  no  such  power;  for  though  no  doubt  atnut 

to  a  considerable  amount  is  placed  in  him,  yet  he  is  not  given  a  power  coa- 

trary  to  the  terms  of  the  submission.     I  think,  therefore,  that  the  appoint 

ment  of  the  umpire  was  invalid,  and  on  that  ground  the  award  is  void.    It  ii 

unnecessary  to  decide  the  other  objectk>ns,  as  the  rule  must,  for  that  ciiiie 

alone,  be  made  absolute. 

Rule  absolnte. 


Nop.  16. 


1.  A  sherifiTt 
ofiicer  met  a 
defendant,  told 
him  he  had  a 
warrant  against 
him,  and  went 
with  him  to  his 
house,  where 
he  immediately 
sent  for  two 
friends  who 
came  and  exe- 
cuted a  bail 
bond  .* — J/c/rf, 
that  there  had 
been  an  arrest, 
so  as  to  entitle 
the  deft*ndant 
to  costs  under 
the  Statute, 

43  Geo.  3,0. 46, 
s.  3. 

2.  Quanre, 
whether  exe- 
cuting; the  bail 
bond,  which 
was  afterwards 
cancelled  for 
defects  in  the 
copy  of  I  he  writ 
served,  is  a  suf- 
fic'ent  holding 
to  Rp.»cial  bail 
within  that 
Statute. 


Reynolds  v.  Matthews. 

'T^HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  defendant 

should  not  be  allowed  his  costs,  under  the  Stat.  43  Geo.  9,  c.  46,  iS,  : 
he  having  been  arrested  without  reasonable  and  probable  cause,  for  a  kfftr 
sum  than  was  recovered.  The  capias  issued,  indorsed  for  bail  to  theanwoDt 
of  35/.  4t.  6d.f  and  a  warrant  being  put  into  the  hands  of  a  sheritiTs  officer, he 
went  down  to  Romford,  where  the  defendant  lived,  and  met  him  in  the  street 
The  officer  told  him  that  he  had  a  warrant  against  him,  and  they  then  both  went 
together  to  the  defendant's  house.  The  defendant  immediately  sent  for  two 
friends,  who  came  and  executed  a  bail  bond,  and  the  officer  then  withdrew, 
the  whole  proceeding  not  having  occupied  more  than  fifleen  or  twenty  minute;. 
A  summons  was  then  obtained  on  the  part  of  the  defendant,  to  set  asiaethe 
copy  of  the  writ  of  capias  served,  for  irregularity,  the  teste  and  indorsements 
being  irregular ;  and  for  delivering  up  the  bail  bond  to  be  cancelled,  on  enters 
ing  a  common  appearance.  On  the  hearing,  the  bail  bond  was  ordered  to  be 
delivered  up  to  be  cancelled,  which  was  accordingly  done.  No  special  tail 
above  had  ever  been  put  in.  On  the  trial  of  the  cause,  a  verdict  was  given 
for  16/.  only. 

PhH  and  SAec  shewed  cause. — The  Stat.  43  Geo.  3,  c.  46,  s.  3,  only  giw« 
the  defendant  his  costs  in  cases  where  he  has  been  arrested  and  held  tu  spe- 
cial bail :  but  in  the  present  case,  there  has  neither  Ix'on  such  an  arrest,  B* 
such  a  holding  to  special  baid,  as  will  bring  thj  case  within  the  Statute 
Amor  v.  Blnjield(a),  Bates  v.  PiUing  (li).  As  to  the  arrest,  the  cwt^ 
Berry  v.  Adamson  (c),  is  an  authority  to  shew,  that  in  this  case  there  was  no 
sufficient  arrest.  In  that  case,  the  sheriff's  officer  sent  to  tlw»  defendant  to 
appoint  a  time  at  his  office  to  execute  a  bail  bond,  and  the  defendant  l^ 
cordingly  attended  and  executed  the  lyond,  and  it  was  held  that  there  was  not 
a  sufficient  arrest.     James  v.  Askew {d\  also  shews  that  there  iniisl  \^^ 


(a)  9  Bing.  91  ;  2  M.  &  Scott,  156 ; 
1  Dowl.  p.  C.  277. 

(A)  2Cr.&  Mee8.374;  2  Dowl.P.C. 
367 ;  4  Tvr.  231. 


(c)  6  B.  &  Cress.  528 ;  9  Dow.  * 
Bvl.  558. 
\d)  Ante,  457  ;  3  Nev.  &  Per.  4» 
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ietnal  arrest.  In  the  present  case,  there  was  no  actual  arrest ;  neither  has  Baii'Qmrs. 
ihere  beeo  any  holding  to  special  bail.  No  bail  above  has  been  put  in  at  all ;  h^[7noldi 
living  a  bond  to  the  sheriff  is  not  alone  a  sufficient  holding  to  bail.     Besides,  «. 

if  it  be  held  that  giving  a  bail  bond  to  the  sheriff  is  sufficient,  in  this  case  the       a^tuiws. 
bond  has  been  cancelled,  and  as  that  has  been  done  on  the  motion  of  the  de- 
fendant, he  has  thereby  waived  all  right  to  his  costs  under  the  Statute. — ^It 
was  also  contended,  that  there  did  not  appear  on  the  affidavits  sufficient  want 
of  reasonable  and  probable  cause  for  the  arrest. 

Tk€Miffer,  eantrd. — There  must  undoubtedly  have  been  an  arrest,  €md 
aiio  a  holding  to  special  bail ;  but  in  this  case  there  has  been  both.  This 
case  differs  from  Btfry  v.  Adamson,  for  there  it  was  quite  a  voluntary  act 
on  the  part  of  the  defendant  to  go  to  the  sheriff's  office  to  execute  the  bail 
boDd,  here  it  is  clear  that  from  the  time  the  defendant  met  the  officer,  and 
wai  mfomied  of  the  warrant,  he  considered  himself  as  under  arrest.  In  both 
the  cases  of  Amor  v.  Blofield,  and  Bates  v.  Pilling,  it  is  expressly  stated 
that  the  defendant  was  not  arrested.  There  has  also  been  a  sufficient  hold- 
ing to  special  bail.  The  mere  fact  of  being  compelled  to  give  a  bail  bond  to 
the  sheriff,  is  such  a  grievance  as  will  entitle  a  defendant  to  the  benefit  of  the 
Statute,  though  it  should  afterwards  turn  out  that  the  bond  cannot  be  en- 
forced. But  the  case  of  Edwards  v.  Jones  (e),  shews  that  it  is  not  necessary 
there  should  be  an  actual  holding  to  special  bail ;  for  there  the  G)urt  of  Ex- 
tkequer  intimated  an  opinion,  that  if  a  party  is  arrested  and  goes  to  prison,  it 
is  so  arrest  and  holding  to  special  bail  within  the  meaning  of  the  Act,  though 
thej  did  not  expressly  determine  the  point. 

Cur,  adv,  vulL 

LiTTLKDALB,  J.,  afterwards  (November  26th,)  gave  judgment. — This  was 
i  rule  calling  on  the  plaintiff  to  shew  cause  why  the  defendant  should  not  be 
allowed  his  costs,  under  the  Stat.  43  G,  8,  c.  46.  The  plaintiff  sued  out  a 
writ  of  capias' for  35/.  4s.  6c/.,  and  at  the  trial  recovered  a  verdict  for  16/. 
coly.  The  first  question  was,  whether  there  had  been  an  arrest ;  and  the 
neoDd,  whether  there  had  been  a  holding  to  special  bail.  If  either  of  these 
were  wanting,  the  application  under  the  Statute  must  fail ;  for  it  has  been 
held,  that  there  must  be  an  arrest,  and  also  a  holding  to  special  bail,  to  en- 
title a  defendant  to  this  rule.  The  third  question  was,  whether  it  appeareo 
€D  the  affidavit  that  there  was  want  of  reasonable  and  probable  cause  for  the 
tfrest.  First,  as  to  whether  there  has  been  an  arrest;  it  appears  that  in 
March  last  the  sheriff's  officer  had  a  warrant  to  arrest  the  defendant,  that  he 
Bet  him  in  the  street,  and  told  him  he  had  a  warrant  against  him,  that  they 
then  both  went  to  the  defendant's  house,  and  that  the  defendant  sent  for  two 
persons,  who  came  and  executed  the  bail  bond,  and  that  the  whole  time  oc- 
cupied in  that  proceeding  did  not  exceed  fifteen  or  twenty  minutes.  Several 
Cises  were  cited  as  to  what  constitutes  an  arrest,  and  there  are  some  nice 
distinctions  between  them,  but  without  considering  them  particularly,  nei* 
ther  of  them  is  exactly  like  the  present,  and  on  the  whole  I  think  that  there 
was  an  arrest  in  this  case.     On  the  second  question,  there  is  no  case  decid- 

(e)  Mur.  St  Hurl.  92;  2  Mees.  &  lane,  1  Gale,  20;  1  €r.  M.  &  Ros.  819; 
!7els.  414;  see  also  Presdy  v.  Alacfar-      5  Tyr.  355;  3  Dowl.  P.  C.  458. 
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Bail  Court, 
Retnoldi 

V. 

Matthews. 


ing  that  the  mere  taking  of  a  bail  bond  is  a  holding  to  special  baQ  within  the 
Act,  though  from  the  dicta  in  some  of  the  cases,  it  would  rather  appear  thit 
it  was.  But  then  the  question  is,  whether,  as  the  defendant  himself  has  had 
the  bail  bond  cancelled  on  the  summons,  he  has  not  waived  taking  the  benefit 
of  the  Statute  by  proceeding  on  that  summons.  However,  it  is  not  neces- 
sary to  decide  the  point,  as  on  the  third  question  I  think  that  the  want  of 
reasonable  and  probable  cause  for  the  arrest  is  not  shewn,  and  therefore  the 
rule  must  be  discharged. 

Rule  discharged. 


A'or.  2. 


GlBBS    v.    GOLES. 


On  moving  for 
a  rule  for  the 
costs  of  the  day 
for  not  proceed- 
ing to  trial,  the 
defendant  can- 
not have  a  stay 
of  proceeding's 
until  they  are 
paid. 


TTOGGINS  moved  for  a  rule  calling  on  the  plaintiff  to  shew  cause  wbj 
he  should  not  pay  the  costs  of  the  day  for  not  proceeding  to  trial  pur- 
suant to  notice  given ;  and  why,  in  the  mean  time,  until  those  costs  were  paid, 
the  proceedings  should  not  be  stayed. 

LiTTLEDALE,  J. — You  may  have  the  first  branch  of  the  rule,  but  cannot 
have  a  stay  of  proceedings  at  the  same  time. 

Rule  accordingly. 


iVw.  7. 


Rule  nin,  for 
jud|^ent 
against  the 
casual  ejector 
refused,  where 
three  days 
before  the  Term 
the  premises 
were  found  un- 
occupied, and 
a  service  was 
then  effected  at 
the  house  of  the 
lessee,  as  it  did 
sufficiently  ap- 
pear from  the 
inquiries  made 
that  there  were 
no  tenants  in 
possession. 


Doe,  dem.  Burroughs  i\  Roe. 

T  jB^I'Z^F  moved  for  judgment  against  the  casual  ejector.  Thepri>- 
perty  sought  to  be  recovered  consisted  of  five  houses,  which  had  been  let 
by  one  agreement  to  IlarL  The  right  of  entry  accrued  on  the  29th  of  Ociifber 
last,  and  on  the  30th,  which  was  three  days  before  the  beginning  of  the  Term, 
there  had  been  regular  service  of  the  declaration  on  the  tenants  of  two  of  the 
houses.  The  other  three  were  found  unoccupied  and  shut  up,  and  ii  was 
sworn  that  it  was  believed  there  were  no  tenants  in  possession  of  them.  On 
the  same  day,  the  declaration  and  notice  were  left  with  the  servant  of  Sari 
at  his  dwelling-house  which  was  not  on  the  premises  ;  but  the  servant  refused 
to  say  where  Hart  was,  and  it  was  believed  that  he  was  keeping  out  (if  lh« 
way  to  avoid  service.  The  declaration  was  also  stuck  outside  the  Iwuses. 
It  was  submitted  that  the  cases  of  Doe,  d.  Hindh  v.  Roe  (rt),  and  Dot,  d. 
OsbaldUton  v.  Roe  (J>\  were  authorities  for  granting  a  rule  nisi  for  judgraeol, 
as  to  the  three  houses. 


LiTTLEDALE,  J. — I  Certainly  should  not  grant  this  rule,  as  the  inquiries 
were  only  made  just  before  the  Term,  unless  it  had  been  that  the  right  of 


<tf)  6  Dowl.  P.  C.  393. 


ib)  1  Dowl.  P.  C.  456. 
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try  also  accrued  so  late  (c).  I  think,  however,  that  there  have  not  been 
ifficient  inquiries  made,  as  to  who  may  be  the  tenants  of  the  three  houses, 
hey  may  have  been  let  by  Hart,  and  inquiries  seem  to  have  been  made  as 
>  him  only.  The  houses  were  found  unoccupied  on  the  30th  of  October, 
at  a  week  before,  there  may  have  been  tenants  in  them,  and  then  those  per- 
ms ought  to  be  treated  as  tenants  in  possession.  If  there  were  no  tenants, 
may  then  become  a  question  whether  proceedings  should  not  be  taken  as 
D  a  vacant  possession. 

Rule  refused,  as  to  the  three  houses. 

(c)  See  Dot,  d.  Brickdale  v.  Ro€,  2  Har.  &  Wol.  33a 


Bail  Cowrt, 

Doe,  dem. 

Burroughs 

o. 

Ro£. 


Dofi,  dem.  Gilbs  v.  Roe. 

A  RCHBOLD  moved  for  judgment  against  the  casual  ejector.  The  affi- 
davit on  which  he  moved,  swore  to  a  personal  service  having  been 
Sected  on  a  particular  day,  before  the  commencement  of  the  Term,  and  the 
otice  required  the  tenant  to  appear  in  next  Michaelmas  Term,  but  it  was 
Dt  dated,  and  the  declaration  was,  by  mistake,  intituled  as  of  Trinity  Term 
I  the  second  year  of  the  reign  of  Victoria,  a  term  which  had  not  yet  arrived. 
t  was  contended,  that  the  mistake  in  the  title  of  the  declaration  was  immate- 
al,  even  though  the  notice  was  not  dated,  it  being  sworn  on  what  day  the 
otice  and  declaration  were  served. 


Nov.  24. 


If  a  declantion 
in  ejectment  it 
intituled  of  a 
term  which  it 
not  arrived, 
and  the  notice 
has  no  date,  the 
Court  will  not 
crant  a  rule  for 
jud^ent 
against  the 
casual  ejector 


Lfttledale,  J. — It  is  too  much  to  ask  the  Court  to  rectify  two  mistakes, 
ie  first  being,  that  the  declaration  is  wrongly  intituled,  the  second,  that 
3e  notice  has  no  date  whatever.  How  is  it  possible  for  the  tenant  to 
BOW  what  he  is  to  do  when  served  with  such  a  declaration  and  notice?  The 
ale  must  be  refused. 

Rule  refused(a). 


Ill  the  case  ot  Doe,  dem.  May  v.  Moe,  which  was  a  precisely  similar  case, 
•  Addison,  the  next  day,  moved  for  a  similar  rule  before  Coleridge,  J.,  and 
is  refused. 


(€)  See  Doe,  il.  mils  v.  Roe,  Will., 
tol  &  Dav.  76 ;  5  Oowl.  P.  C.  380 ; 
Cke,d.  Evans  v.  Roe,  5  Dowl.  P.  C.  508 ; 


Doe,  d.  fnUon  v.  Roe,W\\].Wol  &  Dav. 
606 ;  Doe,  d.  Crooks  v.  Roe,  6  Dowl. 
P.  C.  184. 
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BaU  Court 

Jan.  II. 
VHiore  A  person 
who  gare  notice 
for  his  re-ad- 
mittion  ai  an 
attorney  earlier 
than  was  necee- 
sarj,  omitted  to 
file  the  neces- 
sary affidarit  at 
Aft  tanu!  Hme, 
but  tendered  it 
afterwards  at 
a  time  when  it 
would  have 
been  lufficient- 
1^  early  to  have 
ff^rtn  the  no- 
tice, the  Court 
allowed  it  to  be 
received. 


Ex  parte  Hammond  (a). 

W>ARSTOW  applied  to  the  Court  on  the  first  day  of  Term  for 
that  the  Master  should  receive  and  file  the  affidavit  required  hy 
of  Hilary  Term,  6  Will,  4,  s.  6  {b),  for  the  re-admission  of  a  perse 
attorney  of  the  Court  on  the  last  day  of  the  present  Term.  The  atto 
discontinued  practice  for  some  time,  and  now  wished  to  practise  agai 
requisite  notice  had  been  given  to  the  Master  two  or  three  days  b 
Term,  but  the  affidavit  required  by  the  rule  of  Hileary  Term^  6  Will.  4, 
not  at  that  time  filed  with  the  Master.  On  the  morning  of  the  fat 
Term,  before  the  sitting  of  the  Court,  the  affidavit  was  tenderec 
Master,  who  declined  to  receive  it,  on  the  ground  that  it  ought  to  In 
filed  at  the  time  the  notice  was  given.  It  was  submitted,  that  altlM 
rule  in  terms  required  "  that  at  the  time  of  giving  the  usual  notice  o 
tention  to  apply  for  re-admission  the  party  shall  cause  to  be  filed 
davit  on  which  he  seeks  to  be  re-admitted,  with  the  Master,'*  yet  tl 
was  not  necessary  according  to  the  usual  practice  to  give  that  notice  ^ 
first  day  of  the  Term  (c),  the  party  was  not  to  be  prejudiced  bj 
given  longer  notice  than  was  requisite ;  and  that  it  must  be  conside 
the  notice  did  not  operate  as  a  notice  until  the  first  day  of  the  Ten 
the  affidavit  was  oflered  to  be  filed. 

Patteson*,  J. — I  think  it  may  be  as  well  that  the  affidavit  should 
as  it  will  do  no  harm,  but  the  eflect  of  it  will  be  seen  hereaAer,  w 
party  comes  to  be  re-admitted.  It  is  desirable  that  all  should  be  don 
same  time  as  it  is  so  required  by  the  rule  of  the  Court.  The  affida^ 
ever  may  be  filed,  but  I  do  not  decide  that  it  makes  the  whole  regulu 

Ordered  accordioglj 

On  the  last  day  of  the  Tenn  tlie  party  was  admitted,  no  object ioi 
made. 


{a\  T\\\%  and  the  foll-'wing  cas«  in 
the  lUil  t'ourt  iftere  decided  in  Hilary 
Term^  ISXK  but  are  ii»ir%*duced  here  fur 
the  convenience  of  the  PriiftSiivin. 

^^*^  I  Har.  &  Wol.  639. 


(c)  Ex  parte  Semiory  I  Dor 
7. 

V'/)  See  Es  parte  CoUimSyVW 
&  Dar.  7a 
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J^ii.  li. 


Ex  parte  Blvck. 


\VKet«' A|^nk>n  W  ADDISOX,  on  the  second  day  of  the  Term,  asked  for  the  order 
wa%  I^Tvti'nt.Nl  ^*  ^\^^jx  ijim  t))e  name  of  a  perikm  nii^hi  be  inserted  in  the  li«tfl 
t^^wH  f«M  *.|.       ^^>n$  to  be  admitted  as  attomies  of  the  Court  next  Term.     The  pin 

tVm  <;*?  •  Kk>Ii  lie  Ua  ^iten  MfuUr  oc<k*.  ibe Co«t  allowed  fr«k  noiico  for  •daistioo  m  tkt 
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y  given  all  the  notices  as  required  by  the  rule  of  Hilary  Tertih      BaUComri. 

4,  8.  6  (a),  for  admission  this  Term,  but  two  days  before  the  com-  Es parte 
lent  of  the  Term  had  sent  an  intimation  to  his  London  agents,  that  he  Blvox. 
be  unable  to  come  up  to  London  for  his  examination.     It  therefore 

necessary  to  give  fresh  notices  for  his  admission  next  Term,  but  it 
n  too  late,  as  the  rule  required  them  to  be  given  three  days  before 
imencement  of  this  Term.  The  notices  were  however  given  before 
m,  but  the  Master  would  not  insert  the  name  in  the  list,  without  the 
y  of  the  Court.  It  was  submitted  that  it  was  a  case  in  which  the 
urould  grant  some  indulgence  from  the  strict  compliance  with  the 
3uble  notices  having  been  given. 

'fisoN,  J. — (After  conferring  with  Master  Hill), — It  seems  a  case  in 
ne  would  be  glad  to  assist  the  party,  if  it  can  be  properly  done,  and 
Master  says  that  similar  applications  have  been  already  granted,  I 
at  it  may  be  done  in  this  case  also  (5). 

Order  made. 

Har.  &  Wol.  639.  &  Dav.  45 ;   Ex  parte  IFiUcow,  ante, 

le  Bx  parte  Senior,  Will.,  Wol.      34;  and  Ex  parte  Thompson^  anie^  33. 


Ex  parte  Mullins.  «/«.  3i. 

7  W.  FOLLETT,  on  the  last  day  of  the  Term,  moved  for  the  order  of  Where »per»«n 

_,  I        Ai      ■!         •  •   1      1       I'       .     1  .  /.       ^M  refused  his 

3  Court,  that  the  bxaminers  might  be  directed  to  examme  a  person  for  certificate  for 
ission  as  an  attornev  in  Easter  Term,     He  had  given  regular  notices   adnfiission  as  an 

1      1     •     •  !•     •■.  1111  •  attorney  by  the 

examination  and  admission  this  ierm,  and  had  been  examined,  but   examiiiers,  the 
used  a  certificate  of  his  fitness  to  act  as  an  attorney.     As  he  was  in-  ^m^ndeTpuw 
to  proceed  immediately  to  the  West  Indies,  for  the  purpose  of  join-  ticular  circum- 
>artnership  with  some  attornies  there,  he  was  anxious  to  be  examined  examined  again 
BXt  Term,  and  it  was  too  late  to  give  the  notices  for  that  Term  (a.)   It  Jj^®  follofring 

1111  ^ii'  Term,  without 

imated  that  the  reason  why  he  had  been  refused  his  certificate  by  the  giving  fresh 
lers  was  owing  to  his  not  being  sufficiently  acquainted  with  the  prac-  ''°***^**' 
the  Courts,  which  he  had  not  attended  to,  owing  to  it  being  of  little 
Lse  for  practising  in  the  West  Indies  ;  and  that  he  had  been  more  en- 
n  studying  the  colonial  laws.  The  case  had  been  previously  mentioned 
Jourt  this  Term,  and  Pattesan,  J.  had  refused  to  make  the  order,  but 
low  mentioned  again,  as  it  was  submitted  that  similar  applications  had 
"anted  by  the  Court  (6). 

leff.   Gen.,    T.    T,  31  Geo.  3,-  (b)  Ex  parte  Hulmey  IHsr,  Sc  Wol, 

379 ;  2\  r.,  33  Geo.  3,  5  T.  K.  366  ;   4  Dowl.   P.  C.  88 ;    Em  parte 

ml  H.   T.,  6  Will.  4,  a.  4,  5,  Handcock,  2Har.  &  Wol.  99;  and  Ex 

k  Wol.  638.  parte  Prosser,  ante,  174. 
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Bcril  Cowrt,  pATTKSON,  J. — The  reaRon  why  I  refused  the  application  was,  bee 

Fx^^e        thought   there  wou!d   be  little  delay  if  the  applicant   gave  fre%h 
'MuLLiNs.       for  admission  in  Trinity  Term,  but  as  similar  applications  have  been 
granted,  I  will  grant  this  application  also. 

Ordered  accoidii 


Jan.  12.  Ex  parte  Charnock. 

T»^«  object  an  'nARSTX)lV  moveA  that  an  attorney  might  be  struck  off  the  rolls 

Win^ittruok  otT  ^^^  request,  on  an  affidavit,  stating  that  he  did  not  anticipate  a 

*'''  i'^!'  I.*"*i  plication  being  made  against  him,  but  it  did  not  state  what  was  theatt( 

on  i».c  Aniaavit  object  in  being  struck  off  the  roll,     ft  was  submitted  that  though 

i"iii*v  i^l5cV*ion  "^"''^'  ^^  ^^^^^  ^^^^  object,  yet  that  it  was  unncKressary,  and  that  the 

f  rti.at  pur-  cation  might  therefore  be  granted. 


JM1*0. 


Paiteson,  J. — I  do  not  know  any  reason   why  the   object  shoi 
slated,  though  it  is  usual  to  do  so.     The  application  may  be  granted  ( 

Order  in 

vA^  In  Rgp^rtemMissimg^  WilL,  Wol.  ft  Dar.  73,  an  opposite  opinion  w 

mated. 


.i,t%.  i:  jt  A^  BosAXQUKT  and  ethers  r.  Ransford. 

1.  In  «n  «o-  l^//EE  appliixi  to  enter  a  suggestion  on  the  record   in  this  action, 

J«M*/*tfr!'!'of  *^*^  '-^^  Aviion  of  the  Statute  7  Geo.4,  c.  46,   in  an  action  agiir 

*  lv**»l^»i'?j  vvnw  doloiKbnt,  as  the  public  odicer  of  a  banking  company,  established  undt 

;»h^l^«"av\-  Siatuu\     The  objevi  of  the  su^^restion  was,  to  enable  the  plainti^  ifl 

iV,  ^i**^'t  -V  oMvutK^n  acJuns^i  the  edects  of  twentv  different  partners  in  the  companv. 

A  Mu<.<:,ii  iMiIy  »jU«:'>tion  «;aSw  ^heiner  it  was  necessary  to  have  a  separate  rule  itf 

^v^^^*^4V7  ^^  >»hcihcr  coo  joint  rale  was  sufficient. 

rl*i  *->*'  P%rTFS\^>.  J-— The  pirtie>  are  all  partners,  and  I  can  see  no  ohj 

:f  U  .;»  's*;  1^^  ^»|^^»  jvvni  rale  l<  in^  b<id  as  to  all  of  them. 

Kaw  -v.  i-iv  Ruie  mil  gnuii 


n  ..»x 


!^*':»*i'^r^'',-.'v-  Cli^'TvVt  attorn  Ar;<.  vc  :^■e  par:  of  Sra.V«.  one  of  the  partners,  »fc 

N-«  o<  vV  i^t  :-  o\iis*\  ^*i  An   dL'l\U*  :.   ^cjiti-.i:  :^*:  Nr!i«<M  tvised  in  In?  a  partner  oi 

»w\-W    c^-s  -•'■^  *'   ^  *.*»'-  Iv-iS.   i>i  o.<::.riii.  thi:  d>  the  judgment  wa5n«>t*J 

^''/"L     ^  ^--  '•  •  -^^  -^-^  ^'-   ••»'*'  ^*:-  '''^  iviin-ifs,  bv  iht*  l:Jth  st-crion  ./iheSti 

•  ^ :  liv*  A  *.  w  \(ixs>t'  iJk"!  o«:.:".vxi  :k*  sue  vu:  iifv'-'x:n  4ira:?>    ri:n,  un!il  execu*i>o  «g 

J^*'^.'fTr^'J"  *'  Jv^^^•*^s.   ^S'*  wvrv  :vw  n^erjSfrs.   caI  proved  inv.-lTt'ctual,  which  di<i 

J\»  Vs  t  .-<*■•.  V   S'.'.'fv  sit  ;#>,*i-iAf«»t  »to   Ci^xjMC. ;;  »x  *?c«rl;tr  ;.'^^«sfcst.<«.  »|f&iiut exist 
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Coferidgey  J.,  inquired  what  nuthonty  there  was  for  adopting  the  course      Bail  Court, 
ji  entering  a  suggestion  on  the  record.  Bosanqukt 


Shee,  in  support  of  the  rule,  contended  that  although  the  Act  did  not 
direct  a  suggestion  to  be  entered,  yet  that  the  ordinary  practice  in  similar 
cases  was  to  enter  a  suggestion ;  for  the  persons  against  whom  the  execution 
vas  to  be  issued,  being  dilferent  from  the  person  against  whom  the  judgment 
had  been  recovered,  it  ought  to  appear  on  the  record,  that  execution  properly 
issued  against  them.  It  was  therefore  submitted,  that  if  the  affidavit  was 
eonsidered  to  be  a  sufficient  answer  as  to  Sealon,  still  the  rule  ought  to  be 
made  absolute  as  to  the  others. 

R,  V.  Richardi, — As  to  three  other  partners,  asked  to  have  the  nde 
enlarged. 

Coleridge,  J. — The  rule  must  be  discharged  as  to  Seaton  ;  and  as  to  the 
three  partners,  may  be  enlarged ;  but  as  to  the  others  who  do  not  shew  cause, 
it  must  be  made  absolute. 

Rule  accordingly. 


t?. 

RANoVOBD. 


Doe,  dem.  Cope  and  another  v.  Johnson.  /an.  u 

i^f/ATELEY  moveii  for  an  attachment  for  non-payment  of  a  sum  of  Where  a  de. 

money,  pursuant  to  a  rule  of  G:)urt  and  the  Master's  allocatur.     A  money ?s  made 

«opy  of  the  rule  of  Court  and  allocatur  had  been  left  with  the  party,  and  P"«"^^  *«  * 

^be  power  of  attorney,  under  which  the  demand  was  made,  was  shewn  to  him,  and  the  Mas- 

fcut  a  copy  of  it  was  not  left.     The  question  was,  whether  enough  had  l^een  **'*\'  ^^jl^^^'j^'^' 

done,  as  a  copy  of  the  power  of  attorney  had  not  been    left.     It  was  sub-  of  attorney,  a 

itted  that  the  contempt  was  complete  by  non-payn)ent  of  the  money  at  the  pow^r^of  attor- 

the  demand  was  made.  P«y  ^^*^^  }*® 

left,  m  order  to 
bring  the  party 

Pattbson,  J.,  (after  conferring  with  Master  Croft).^The  case  of  King  v.  [^J^nolT-T?^ 
■fkdheood  (a),  is  directly  in  point.  I  there  granted  a  rule  nisi  In  a  similar  ment 
and  afterwards  discharged  it,  on  the  ground  that  if  the  party  served 
an  unlearned  person,  he  would  not  be  able  to  obtain  legal  advice  as 
-^whether  it  were  a  legal  or  an  illegal  demand,  without  having  a  copy  of  the 
'^Ower  of  attorney.  The  contempt  cannot  be  complete,  unless  it  is  known 
'^kit  the  person  who  makes  the  demand,  is  entitled  to  receive  the  money, 
the  case  I  have  mentioned,  the  practice  seems  to  have  been  inquired  into, 
I  now  find  that  the  practice  is  to  leave  a  copy  of  the  power  of  attorney ; 
Ipcumot  tberefore  disturb  that  practice. 

Rule  refused. 

(fl)  2  Dowl.  P.  C.  570. 


U 


&30 
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Bail  Comrt. 

Jon.  15. 

In  an  action 
againtt  a  man 
and  his  wife  for 
a  debt  due  by 
the  wife  befor(> 
her  marriage,  it 
ia  not  necea- 
aary  to  gire 
direct  eridence 
of  the  marriage, 
preaumptire 
evidence  being 
tufficient. 


Tacky  v.  M acarlton  and  Wife. 

f^HIS  was  an  action  of  debt  for  money  due  to  the  plaintiff  by  the  li^, 
before  her  marriage.  The  declaration  was  in  the  commoa  km^wk 
stated  that  the  wife  was  indebted  before  her  marriage  (or  money  lent,  A^j 
whereby  an  action  had  accrued  to  the  plaintiff,  to  demand  and  bare,  of  tadf 
the  defendants,  the  said  sum,  &c.  To  this  declaration,  it  was  stated  tbtti 
was  a  plea  that  the  defendants  were  never  indebted,  on  which  issue  was  JQ 
At  the  trial  before  the  Under-sheriff,  the  original  debt  was  proved;  and  it i 
also  proved  that  the  two  defendants  lived  together  as  man  and  wife,aBdAil| 
the  male  defendant  had  on  one  occasion  been  heard  to  call  the  other  defeiMj 
"  Mrs.  MtxcarllonP  This  was  the  only  acknowledgment  that  wu 
of  the  marriage.  It  was  objected,  that  direct  evidence  of  the  marriage  < 
to  be  given,  but  the  Under-sheriff  said  that  there  was  quite 
sufficient  to  prove  the  marriage,  and  that  he  should  charge  the  joy 
that  effect.  This  he  did,  and  the  jury  accordingly  gave  a  verdict  for 
plaintiff. 

Wightmcm  moved  for  a  new  trial,  and  produced  an  affidavit  that  the  < 
fendants  were  not  married.    This  being  an  action  against  husband  aod  vHel 
a  debt  due  by  the  wife  before  marriage,  strict  evidence  of  the  marriage < 
to  have  been  given.     It  is  not  like  the  case  of  a  debt  contracted  by  a  wife  i 
marriage,  where  slight  presumption  of  the  marriage  is  sufficient.    If  the  i 
fendants  were  not  actually  married,  there  is  no  cause  of  action  against 
man,  who  in  that  case  never  was  indebted  to  the  plaintiff.     It  was  of 
impossible  for  the  defendants  to  prove  the  negative  that  they  were 
married. — \^Patle9on,  J. — There  is  no  traverse  of  the  marriage.]— No; 
plea  is,  that  the  defendants  were  never  indebted,  on  which  the  issue  has 
joined. — \^Patte8on^  J. — There  is  no  averment  in  the  declaration  thatlhei 
was  indebted.     There  must  be  some  mistake  as  to  what  the  pleadings  weRl 
but,  however,  on  the  other  point  I  think  that  slight  evidence  of  the 
was  sufficient,  and  that  there  was  some  evidence  to  go  to  the  jury.]— Bat  I 
f  Jnder-sherifi' did  not  leave  the  question  to  be  decided  by  the  jury;  bet 
them  that  there  was  quite  sufficient  evidence  of  the  marriage.    That  will 
strong  a  charge,  as  he  thereby  concluded  the  case. 

Patteson,  J. — I  cannot  say  that  the  evidence  was  actually  conclusw' 

the  jury  to  find  the  marriage.     Perhaps  the  Under-slieriff's  charge  wu 

strong ;  but  still  it  was  a  case  for  the  yity  to  decide  on ;  and  if  a  man 

to  hold  out  that  a  certain  woman  is  his  wife,  it  is  his  own  fault 

even  if  the  pleadings  are  as  they  are  stated  to  be,  I  think  I  cannot 

the  verdict  {a). 

Role  refused. 

{a}  Sec  Ermis  v.  Morgan,  2  Cr.  &  Jcrv.  453 ;  and  Leader  r.  Bttrry,  1  KsR-* 
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The  Queen  v.  Lowdbn  and  others.  Bt^Comrt. 

Jan,  19. 

.  LEE  moved  for  a  certiorari  to  remove  the  depositions  that  had  been  A  wamnt  of 
taken  before  the  justices  against  these  defendants,  for  the  purpose  for«rlo?under 
y  them  bailed  in  the  country.     The  warrant  of  commitment  stated,  the7&  8  0. 4^ 
defendants  *'  began  to  pull  down  and  destroy  in  part  a  dwelling-  that  thVdel^ 
y  destroying  the  windows  and  window  frames;^'  it  also  stated  a  mis-  J*°***»'^  beg«ii 
lur,  by  assaulting  a  constable  in  the  execution  of  his  duty ;  and  a  and  dettrot  w 
elony,  by  stealing  a  coat.     It  was  submitted  that  the  warrant  was  ^ae^^dec!SS^ 
?,  in  stating  that  the  defendants  only  began  to  pull  down  and  destroy  tire,  and  the 
a  dwelling-house,  as  the  Statute  7  &  8  Geo.  4,  c.  30,  s.  8,  under  the  defendantt 
ley  were  committed,  made  it  a  capital  felony  to  begin  to  demolish,  committed 
m,  and  destroy  any  house,  but  not  any  part  of  a  house.     The  cases 
King  V.  Judd(a),  and  The  King  v.  Remnant  {b),  where  the  Court 
le  defendants,  because  it  did  not  appear  on  the  warrants  that  felonies 
1  committed  within  the  provisions  of  the  two  Acts  of  Parliament,  were 
to ;  and  it  was  argued,  that  being  bad  in  part,  the  warrant  was  bad 
3r,  and  that  therefore  the  defendants  ought  to  be  bailed. 

Cur,  adv.  vult, 

ESON,  J.,  afterwards  (January  2  \si)  gave  judgment. — I  think  that  the 
of  commitment  contains  no  charge  as  to  the  first  felony  stated,  the 
in  part''  being  fatal.  As  regards  the  chargo  for  the  assault  on  the 
e  and  the  other  felony,  I  could  not  discharge  the  defendants,  were 
•ught  up  on  habeas  corpus ;  but  in  this  case  I  am  to  look  to  see  if 
i;ht  to  be  bailed,  and  f  think  that  they  ought. 

Rule  nisi  granted. 

-iUs  afterwards  shewed  cause. 

E80N,  J. — The  defendants  having  began  in  part  to  demolish  a  house, 
good  evidence  for  a  magistrate  to  commit  them  for  a  felony,  under 
ute  7  &  8  Geo.  4,  c.  30,  s.  8,  or  for  a  jury  to  convict  them ;  but  it 
sufficient  statement  on  the  warrant  of  commitment.  The  warrant 
es  an  assault  on  the  constable,  but  that  is  only  a  misdemeanour,  for 
le  defendants  may  be  bailed.  It  then  states  a  felony,  by  stealing  a 
t  that  is  so  small  a  thing,  and  may,  moreover,  only  have  been  u  con- 
eof  the  riot;  and  therefore  though  it  appears  that  there  has  been  great 
,  this  rule  must  be  made  absolute.  The  defendants  may  of  course  be 
icted  capitally  for  the  riot ;  but  there  being  this  flaw  in  the  warrant  of 
neot  they  must  be  bailed. 

Rule  absolute. 

T.  B.  255.  (A)  5  T.  R.  169 
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BcU  Court, 

Jan,  16. 

This  Court  has 
no  power  under 
the  Court  of  the 
Stannaries'Act, 
6  A  7  Will.  4. 
c  106,  where  a 
party  remoret 
out  of  the  juris- 
diction of  that 
Court  to  issue 
execution,  if  it 
is  on  a  final  de- 
oree  on  the 
Equity  side  of 
that  Court 


Harvey  v.  Gilbard. 

JDARSTOW  moved  to  make  an  order  or  decree  of  the  Co 
Stannerie8  a  rule  of  this  Court  under  the  Statute  6  & 
c.  lOB,  in  order  to  obtain  execution,  as  the  defendant  was  reside 
the  jurisdiction  of  the  Court  of  the  Stanneries.  The  decree  \ 
decree,  in  a  suit  on  the  equity  side  of  the  Court,  and  the  certifi< 
Registrar  of  the  Vice-warden's  Court  was  in  this  form : — 

"  Stanneries  of  Cornwall, 

"  In  the  Vice-warden 
Between  Samuel  Harveyy  the  younger,  plaintiflT,  and  Henry 

defendant. 

*'  I  do  hereby,  at  the  request  of  Mr.  Boriaee,  the  solicitor  for  tl 
humbly  certify,  that  by  an  order  or  decree  of  this  Court,  dated  tl 
October^  1837.  it  was  ordered  that  the  defendant  should,  on  do 
given  him  thereof,  pay  to  the  plaintiff  the  sum  of  25/.  6«.  M.  for  I 
and  things  in  the  plaintiff's  petition  in  this  cause  set  forth,  togethi 
further  siun  of  5/.  2s,  2d,  for  his  costs.  Dated  this  8th  day  of 
1838." 

It  was  submitted  that  under  the  11th  section  of  the  Act,  this 
power  to  issue  execution  on  any  judgment,  in  an  action  on  the  co 
side  of  the  Court,  when  a  party  removed  out  of  the  jurisdiction  of 
of  the  Stanneries ;  but  the  doubt  was,  whether  there  was  any  po^ 
the  same  on  a  final  decree  in  a  cause  on  the  equity  side  of  that  ( 
was  contended  that  the  point  must  depend  on  the  construction  of 
section,  which  enacted,  "  that  in  case  any  rule  of  the  said  Court  of 
warden  cannot  be  enforced  by  reason  of  the  non-residence  of  anj 
parties  within  the  jurisdiction  thereof,  it  shall  be  lawful,  &c. ;"  and  thi 
the  word  rule,  might  seem  to  apply  to  rules  and  orders  made  oo 
matters  only,  yet  that  it  might  also  be  construed  to  apply  to  a  fim 
on  the  equity  side  of  the  Court ;  and  that  if  it  were  not  so  consti 
equity  side  of  the  Court  would  be  powerless  against  persons  movii 
its  jurisdiction,  and  that  it  must  have  been  the  intention  of  the  \fA 
to  give  power  to  this  Court  to  issue  execution  on  final  decrees  on  t) 
giiJtv — [^Patteson,  J. — I  have  alrt-ady  granted  a  rule  in  a  case  soaicw 
lar,  this  Term,  to  Mr.  CUaehy,  and  I  shall  inquire  further  as  to 
beftMpe  I  decide  the  present.] 

Cur.aii 


PiTTBsoN.  J.,  allorwards  (January  2Slh)  gave  judgment. — f  hai 
rtt  the  Court  of  the  Stanneries'  Act,  and  I  cannot  find  any  words  in 
ar\>  sulHciont  to  justify  me  in  granting  tliis  rule.     I  find  there  t 
••  jwil^n^ent,"  but  that  refers  to  an  action  at  law,  and  I  cannot  comt 
rrftr  to  *  decree  in  equity.     There  are  words  which  apply  io  inlcd 
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cidere,  and  the  case  in  which  Mr.  Cleasby  moved,  was  one  of  that  nature,      ikdl  Court, 
and  for  that  I  think  the  language  of  the  Act  is  sufficient.     I  suppose  that       Harvby 
there  has  been  an  oversight  in  drawing  up  the  Act,  but  1  think  that  it  does  v. 

not  authorize  roe  to  grant  this  rule. 

Rule  refused  (a). 

a)  See  this  case,  posty 


Doe,  dem.  Jones  and  Wife  v.  Powell.  /a».2i. 


T 


'HIS  action  of  ejectment  was  referred  to  arbitration  before  trial,  by  rule  of  Where  the  time 
Court,  and  power  was  given  to  enlarge  the  time  for  making  the  award.   awJd  hlu^een 
Sereral  meetings  were  held  before  the  arbitrators,  and  the  time  for  making   purpoaely  tuf- 

-I  ,  ,.  ill  1  /*»!  fared  to  expire 

Ibe  award  was  several  times  enlarged,  but  at  last  was  sufiered  to  run  out  without  enlarg- 

without  any  further  enlargement  being  made.     It  was  stated  that  a  further  jUJ  n™^"'' 

fdargement  would  have  been  made,  but  for  a  breach  of  good  faith  on  the  under  the  Stat. 

fti  of  the  lessors  of  the  plaintiff.  ^^"1  .^39*  ^ 

compel  a  partjr 

F.  r.  Lee,  in  Michaelmas  Term,  1838,  obtained  a  rule,  calling  on  the  l^e^^^bSltot 

kisors  of  the  plaintiff  to  shew  cause  why  they  should  not  consent  to  the  proceeding 

•bitrators  proceeding  with  the  reference ;  and  in  moving  for  the  rule,  referred  J^^,      ^     * 
to  the  cases  of  Burley  v.  Stevens  (a),  and  Potter  v.  Neumum  (b). 

R,  F.  Richards,  this  Term,  shewed  cause. — The  Court  has  no  power  to 
gmit  this  application,  and  to  compel  a  party  to  go  on  with  an  arbitration 
^nst  his  consent.     Previous  to  the  Statute  3  &  4    Will.  4,  c.  42,  s.  39,  if 

•  puty  revoked  the  authority  of  an  arbitrator,  the  Court  had  no  power  to 
compei  him  to  proceed  with  the  reference.  That  enactment  has  now  given 
At  Court  that  power,  but  in  this  case  there  has  been  no  revocation  of  the 
mtliorities  of  the  arbitrators,  and  the  Court  has  therefore  no  power  to  grant 
Ais  role,  any  more  than  it  had  to  compel  a  party  to  go  on  with  a  reference 
ller  he  had  revoked  the  authority  of  the  arbitrator  before  the  Statute.— 

•  ^ytesan,  J. — I  never  saw  a  rule  drawn  up  in  such  naked  terms  as  the 
.  jpntent,  calling  on  a  party  to  consent  to  the  arbitrators  proceeding  with  the 
Menace,  though  I  have  seen  rules  calling  on  him  to  shew  cause  why  the 
-!teioo  should  not  be  proceeded  with.    Is  there  any  authority  for  this  rule  t] 

jR  Fl  Lee,  contrd. — There  is  certainly  no  case  where  a  similar  rule  has 
zhea  granted,  but  in  the  present  case  the  Court  will  do  its  endeavours  to 
^Mtt  the  defendant,  as  it  appears  on  the  affidavits  that  there  has  been  a 
Atach  of  good  faith.  It  is  submitted  that  the  Court  may,  under  the  latter 
Mrt  of  the  39th  section  of  3  &  4  WiiL  4,  c.  42,  enlarge  t^  time  for  making 
4i9  award,  and  this  rule  may  be  moulded  accordingly. 

Pattbson,  J.— It  seems  to  me  that  this  case  is  not  within  the  enactment 

,  (m)  4  Dowl.  P.  C.  255  •  1  Gale,  374;  742;  4  Dowl  P.  C.  504;  1  Tyr.  &  Or. 
i  Wo.  Si  Wei.  156.  2S^. 

(k)  I  Oale,  373;  2Cr.,  M.  &  Ros. 
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of  the  3  &  4  Will  4,  c.  42,  s.  39,  and  without  that  eoaetaiciit  H  it  coo- 
ceded  that  I  have  no  authority.  That  enactment  applies  to  two  cuei; 
first,  to  a  submission,  either  by  a  rule  of  Court,  or  under  the  Statute^  wfan 
there  can  be  no  revocation  of  the  authority  of  the  arbitrator  without  tki 
leave  of  the  Court,  or  of  a  Judge.  If  there  should  be  a  revocation,  it  may  lie 
set  aside,  as  the  Act  says,  that  the  arbitrator  may  proceed  with  the  refai- 
ence  notwithstanding  such  revocation ;  by  which  enactment  the  revoeitin 
is  made  a  mere  nullity,  and  the  parties  are  bound  to  proceed  with  the  id» 
ence.  The  other  case  is,  that  the  Court  may,  from  time  to  time^  etkt^ 
the  time  for  an  arbitrator  to  make  his  award.  That  means  rather  tint  ii 
Court  may  enlarge  the  time,  where  no  power  is  given  to  tlie  arbitrator  tofc 
so;  if  there  is  such  a  power,  it  is  for  them  to  do  it ;  but  I  doubt  if  the  CSoHt 
would  do  it  in  a  case  where  the  parties,  or  the  arbitrator,  will  not  ooDSOtf  li 
proceeding  with  the  reference.  In  this  case,  the  rule  seeks  toeofiatftAl 
consent  of  the  party,  to  the  arbitrators  proceeding  with  the  referenee.  Ibt 
I  think  that  I  cannot  compd  such  consent  to  be  given.  It  may  he  tm 
that  the  party  has  acted  against  good  &ith,  but  that  I  cannot  hdp^  ftr  Ai 
is  not  a  revocation  of  the  authority  of  the  arbitrators,  nor  is  this  an  iffi" 
cation  for  enlarging  the  time  for  making  the  award.  The  rule  must  thocftn 
be  dischaiged,  and  it  must  follow  the  course  of  such  experimental  mki^  If 
being  discharged  with  costs. 

Rule  dEadiuged  with  eoiii 


AB.S. 


tli«  i^r  ntiff  ft« 
mftvr.Al  w\w 

ftadavS  her 

IK^  i>^t«:ft  r«^ 
Ihpf  uchIm  tk*^ 
Iftt«>ff4<«J«r 

i«»llv»ftMftrv. 


Newton  r.  Moodt. 

rWlO\fLi\SO\,  on  the  part  of  the  defendant,  moved  for  a  rule  under  tb; 
1st  section  of  the  IntcrplcMler  Act,  1  &  2,  Will.  4,  c  S8.  The  Jh-^ 
fendant  had  purdiased  some  property  of  the  plaintiff  and  his  married  hM 
who  was  living  separate  from  her  husband.  The  defendant  gave  a  praaii* 
sory  note  to  the  pbiatiff  for  part  of  the  purchase  money  due  to  his  wtUr,^ 
a  sort  of  trustee  for  her.  to  insure  her  having  the  benefit  of  it,  and  not  kr 
husband  After  OMking  some  payments  in  part  discharge  of  the  note,  tk 
lnlaintidTs  sister  gives  the  defendant  notice  not  to  make  any  further  payneflil 
to  the  pUintiff.  The  piainttjr  then  brought  this  action  on  the  note  ibrtkl 
babnc^  uue^  The  defemfant.  expecting  that  the  plaintifTs  sister  and  htf 
husband  w\Hild  also  sue  him  for  the  consideration  of  the  note,  made  thisip 
pbcatian,  which  it  w«s  subasitted  was  a  case  within  the  Act  of  Parhameot 


CoLSKircc  J.— I  thick  that  this  b  not  a  case  within  the  Statute.  Uf^l 
not  be  said  that  the  defeodsnt  disdaisBS  aD  interest  It  is  a  matter  of  isMtj 
to  him  to  know  to  whom  he  is  to  pay  over  the  money. 

Rule  refused  (i) 


!•> 
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The  Queen  v.  Unwin.  ^^Jl^- 

Jan,  22. 

IR  G.  LE  WIN  appWed  for  a  certiorari  to  bring  up  an  indictment  from  the  Where  a  de- 
Quarter  Sessions,  for  the  purpose  of  setting  aside  a  verdict  of  Not  [fSouslVob^ 
iltjr,  which,  as  it  was  alleged,  had  been  surreptitiously  obtained  on  the  part  uined  hU  trial 
the  defendant.    The  defendant  was  indicted  for  an  assault  at  the  Sheffield  for  a^miede^"' 
Kions,  and  had  traversed  until  the  following  Sessions.    The  practice  of  meanour,  con- 
Mie  Sessions  was,  that  in  cases  of  misdemeanour  the  defendant  should  give  practice  of  the 
1  days'  notice  to  the  prosecutor  of  his  intention  to  take  his  tnal,  and  that  waa'^quitted. 
■demeanours  should  not  be  tried  until  afler  the  trial  of  all  the  felonies,  thia  Court  re- 
le  defendant  however  gave  no  such  notice  to  the  prosecutor,  and  at  the  a"on>Karonto^ 
Bsions,  before  all  the  felonies  were  tried,  he  made  application  to  the  Court  to  I'^y^K  "P  ^^^ 
allowed  to  take  his  trial  immediately.    This  was  granted,  and  no  evidence  the  purpoae  of 
log  offered  against  him,  he  was  acquitted.    Afterwards,  an  application  was  JJe*  "wd^u* 
ide  on  the  part  of  the  prosecutor  to  the  Court  of  Quarter  Sessions,  to  set 
ide  this  verdict,  but  the  application  was  refused.    It  was  submitted  that 
e  Court  would  at  least  grant  a  rule  met  for  a  eerUorari,  to  bring  up  the 
&troent,  after  which  the  Court  might  dispose  of  the  case  as  it  should 
dge  right  to  da 

CoLBRiDGR,  J. — Assuming  all  the  facts  to  be  as  they  are  stated,  the  case 
inds  thus ;  the  Court  of  Quarter  Sessions,  which  must  be  taken  to  be  cog- 
zant  of  its  own  practice,  and  which  must  be  taken  also  to  have  known  that 
ere  were  many  felonies  untried,  and  that  therefore  it  was  departing  from 
I  usual  practice  in  trying  this  misdemeanour,  has  however  chosen  to  try  it. 
he  result  has  been  that  there  has  been  a  verdict  of  Not  guilty.  An  appli- 
tkm  was  then  made  to  the  Court  to  set  aside  that  verdict,  and  they  have 
ftised  to  disturb  it,  and  I  think  that  they  were  right  in  so  doing,  as  it  was 
e  decision  of  a  jury  in  the  case.  But  if  they  had  a  diflSculty  in  doing  it,  I 
odd  have  a  stHl  greater,  and  I' cannot  therefore  grant  this  application. 

Rule  refused.' 


RlQBY   V.   JeFFRYS.  Jan.2X 

\EBT  for  goods  sold  and  delivered,  money  lent  and  paid,  and  for  an  ac-      i.  Entries  oi 
ooont  stated.    Pleas;  nunquam  indebitatus,  and  a  set  ofil    At  the  Itemi of im  ac» 
Illy  before  the  Under-sheriff  for  Warwickshire,  the  only  evidence  given  book  by  plain* 
H  CD  the  account  stated,  and  the  only  witness  examined  on  the  part  of  the  f^*p|^|«^ 

of  the  defendant  on  a  settlement  of  acconnti,  and  copied  by  the  defendant,  but  not  acknow- 
ledsed  bj  him  in  any  way  to  be  correct,  are  not  primary  oTidence  for  the  plaintiff,  to  aa  to 
make  it  neceaaary  that  the  book  ahould  be  produced,  or  its  absence  acoountea  for. 

S.  On  a  settlement  of  accounts  between  the  plaintiff  and  defendant,  a  balance  wai  atniek» 
which  the  defendant  agreed  was  correct ;  but  he  added,  that  when  he  had  done  certain  things 
liar  the  plaintiff,  there  would  not  be  much,  if  any  thing,  between  them:— flsUi  that  this  was 
good  eridsnee  of  an  Acooont  stated. 

2p2 
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BmUHouti.      plaint  iff,  was  his  clerk,  who  said  that  he  was  present  at  a  settlement  of  le- 
counts  l)etwcen  the  plaintifTand  the  defendant;  that  he  wrote  down  the  items 
in  a  l)ook  for  the  plaintiff;  that  the  defendant  had  a  book  into  which  he  co- 
pied the  items;  that  he  first  cast  up  the  plaintiflf^s  book  and  struck  a  balance; 
that  the  defendant  then  requested  the  witness  to  add  up  his  book  and  strike 
the  balance ;  that  the  witness  accordingly  did  add  it  up,  and  that  it  agnsed 
with  the  plaintiff's ;  that  the  witness  told  the  defendant  the  balance  was  \2L 
Ids,  S^d.  due  to  the  plaintiff)  and  that  the  defendant  admitted  it  to  be  cor- 
rect; that  the  defendant  then  said,  "  When  I  produce  two  pumps^  and  finish 
painting  plaintiiTs  house,  there  will  not  be  much,  if  any  thing,  between 
us.''     The  defendant  did  not  produce  the  piunps,  nor  finish  the  painting: 
Notice  had  been  given  to  the  defendant  to  produce  his  book,  but  he  did 
not  produce  it.     The  plaintiff  did  not  produce  his  book,  nor  account  for  tlie 
absence  of  it.     It  was  objected,  on  the  part  of  the  defendant,  that  secoodaiy 
evidence  could  not  be  produced  of  the  contents  of  the  plaintiflf's  book;  Imt 
the  sheriff  overruled  the  objection,  and  received  the  evidence.     No  evidence 
was  given  on  the  part  of  the  defendant,  and  the  jury  gave  a  verdict  fur  tbe 
the  plaintiff  for  12/.  \6s.  S^d.     A  rule  having  been  obtained  to  ^ewctue 
why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered  according  to 
leave  given,  or  why  a  new  trial  should  not  be  had  : 

Busby  shewed  cause. — It  is  objected  that  the  sheriff  was  wrong  in  admit- 
ting parol  evidence  of  the  contents  of  the  plaintiff's  book,  the  absence  of  which 
was  not  accounted  for ;  but  it  is  submitted  that  the  plaintiff's  book,  had  it 
been  produced,  could  only  have  been  produced  as  a  refresher  to  the  roeroory 
of  the  witness,  as  to  admissions  made  by  the  defendant.  It  was  not,  of  itself) 
evidence  against  the  defendant,  as  entries  made  by  a  person  in  his  own  book 
are  not  evidence  in  his  own  favour.  The  plaintiff  was  not  bound,  therefore,  to 
produce  the  book,  or  account  for  the  non-production  of  it ;  and,  in  conse- 
quence, he  was  entitled  to  give  other  evidence  of  its  contents.  The  defend- 
ant's book,  however,  would  have  been  conclusive  evidence  against  him,  and 
when  that  was  not  produced,  the  plaintiff  was  entitled  to  resort  to  other  evi- 
dence. In  the  case  of  Burton  v.  Plummer(a),  entries  in  a  ledger,  which 
were  copied  in  the  presence  of  a  witness  from  a  waste-book  kept  by  the  wit- 
ness, were  allowed  to  be  read  by  him  to  refresh  his  memory ;  but  in  that  case^ 
it  never  was  suggested  that  that  waste-book  was,  of  itself,  evidence  against 
the  defendant.  So  here,  the  plaintiff's  book  was  not  evidence  against  the  d^ 
fendant,  and  the  plaintiff  was  entitled  to  prove  the  items  admitted  by  the  de- 
fendant, without  producing  the  book,  or  accounting  for  its  absence.  Next, 
as  to  there  having  been  no  evidence  of  an  account  stated.  The  defendsit 
admitted  the  items  of  the  account,  and  the  balance  struck,  to  be  correct,  aid 
that  was  a  sufficient  settlement  of  accounts  to  go  to  the  jury.  It  is  tnie,thBt 
the  defendant  then  stated,  that  ultimately  there  would  be  littleornothicghn- 
tween  himself  and  the  plaintiff;  but  that  merely  meant,  that  when  be  hid 
done  certain  things,  he  should  have  a  set-off  against  the  amount  then  agrtsd 
on  to  be  due  by  him,  and  not  having  done  those  things,  the  amount  so  sgnt" 
on,  was  properly  found  to  be  due  by  the  jury. 

(a)  2  Ad.  &  £1.  341 ;  4  Nev.  &  Man.  315. 
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Warrim,  canird. — The  entries  by  the  plaintiff's  clerk  in  his  book,  in  the  BcuiCowrt. 
presence  of  the  defendant, were  primary  evidence  for  the  plaintiff.  They  were 
in  the  nature  of  admissions  by  the  defendant.  That  book,  therefore,  ought  to 
baTe  been  produced,  or  its  absence  accounted  for.  In  the  case  of  Burton  v. 
Piummer,  the  entries  were  made  by  the  plaintiff  and  his  clerk,  but  not  in  the 
presence  of  the  defendant,  which  entirely  distinguishes  that  case.  Here  the 
antries  were  made  in  the  presence  of  the  defendant.  Any  other  evidence  of 
the  contents  of  the  plaintiff's  book  was  secondary  evidence,  and  as  there  are 
M)  degrees  in  secondary  evidence  (b),  the  defendant's  book  was  merely  se- 
Bondary  evidence,  in  the  same  way  that  any  othei'  proof  of  the  admissions  of 
[be  defendant  might  have  been.  The  plaintiff  should  have  been  prepared  to 
prove  his  case  with  the  best  evidence ;  the  best  evidence  was  his  own  book,  and 
Ihe  absence  of  that  not  being  accounted  for,  he  was  not  entitled  to  give  any 
Keoodary  evidence.  Next,  there  was  no  evidence  to  support  the  count  for  an 
MeGUOt  stated.  The  cases  of  Trueman  v.  Hurst  (c),  and  Daily,  or  Talhye, 
v.  Cooke  (d),  shew  that  there  must  be  a  distinct  admission  by  the  parties 
that  all  the  items  in  the  account  are  true.  In  this  case,  the  defendant 
Mrely  copied  the  items,  and  admitted  that  the  balance  on  those  items  was  cor* 
icct,  but  never  admitted  the  accuracy  of  those  items.  Besides,  the  cases  of 
Jvans  V.  Verity  (e),  Handle  v.  Blackburn  {/),  and  Smith  v.  Blandy(g\ 
shew  that  the  whole  of  what  he  said  must  be  taken  together,  as  well  what 
ii  in  his  &vour,  as  what  is  against  him ;  and  thereupon  it  would  appear 
Ibat  nothing  was  due  on  the  settlement  of  accounts.  In  Porter  v.  Cooper  (A), 
m  amount  was  agreed  to  between  the  parties,  and  a  promise  was  made  to 
■mnge  or  pay,  and  it  was  held  that  there  was  evidence  of  an  account  stated, 
iago  to  the  jury ;  but  this  case  is  very  diffierent,  for  so  far  from  there  being 
■■7  balance  admitted,  and  a  promise  to  pay  it,  it  appears  that  there  was  more 
to  be  settled  between  the  parties. 

Pattbson.  J. — This  rule  was  moved  for  on  two  points,  both  worthy  of  con- 
■identioiL  I  was  rather  inclined  to  decide  against  the  first,  on  the  rule  being 
■»vwl  for ;  and  I  am  not  less  inclined  to  do  so  at  present.  It  seems  to  me, 
that  when  a  document  is  written  in  the  presence  of  two  persons,  for  the  benefit 
of  both,  that  it  ought  to  be  itself  produced  in  evidence,  instead  of  the  person 
%bo  wrote  it  being  allowed  to  give  evidence  of  the  entries  which  he  made. 
Tkk  witness  said  that  he  wrote  down  the  items  in  a  book  for  the  plaintiff, 
■mI  that  the  defendant  copied  them  into  his  own  book.  Now  the  defendant 
Al  not  acknowledge  the  correctness  of  the  items  in  the  plaintiff's  book,  by 
idding  bis  name,  or  by  ticking  them  off,  or  by  authenticating  them  in  any 
idler  way.  If  he  had  done  so,  I  snouid  say  that  the  plaintiff's  book  ought  to 
htfe  been  produced,  because  that  would  have  been  tantamount  to  an  admis- 
iioD  ofthe  items.  But  in  this  case,  the  entries  were  made  by  the  witness  in 
Ihe  phintiff's  book,  and  the  defendant  copied  the  very  items  into  his  own 

W  Sfe  Brown  v.  fFoodman,  6  Car.  (g)   Ry.   &  Mood.  257  ;     see  also 

■  P.  206.  Thompson  v.  Austen,  2  Dow.  &  RyL 

(c)  1  T.  R.  40.  358 ;  and  Fletcher  v.  Froggat,  2  Car.  & 

(rf)  Cro.  Jac.   234;     I  Bulst    16;      P.  569. 

Tel^.  171.  (h)  4  Tyr.  456;   I  Cr.  M.  &  Ros. 

(e)  Ry.  &  Mood.  239.  387. 

(/)  5  Taunt.  245. 
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Bail  Omrt.  book ;  and,  therefore,  it  is  plain  that  he  was  reljmg  lor  the  fiitare,  not  on  tk 
plaintiflTs  book,  but  on  his  own.  He  then  requested  the  witness  to  add  up 
his  book,  and  see  if  it  tallied  with  the  plaintiflTs,  and  it  was  fbond  that  it  did 
tally.  The  case  standing  in  that  position,  it  is  clear  that  what  wonld  biod 
the  plaint  iff,  were  the  entries  in  his  book,  and  what  wonld  bind  the  delendut, 
were  the  entries  in  his.  The  best  evidence  to  bind  the  defendant  was  httovH 
bock  ;  but  I  cannot  see  how  the  plaintiff's  book  could  bind  the  defendsot. 
Notice  having  been  given  to  the  defendant  to  produce  his  book,  which  be  did 
not  do,  he  can  make  no  complaint  that  secondary  evidence  was  received  of 
the  contents.  If  that  be  so,  then  no  question  is  raised  as  to  secondary  eii- 
dence ;  but  the  argiunent  of  Mr.  Warren  was,  that  the  pluntiff's  book  w 
primary  evidence,  but  that  argument  fails  to  convince  me.  If  the  eotriei 
had  been  made  in  the  plaintiff's  book  in  the  presence  and  by  the  consent  of 
the  defendant,  it  would  have  been  good  evidence  to  bind  the  defendant;  Int 
that  is  a  wholly  different  case  from  the  present.  The  second  pomt  was,  «b^ 
ther  there  was  any  evidence  whatever  to  go  to  the  jury,  of  an  account  kf- 
ing  been  stated  and  settled  between  the  parties.  I  think  that  there  waikial 
that  Mr.  Buiby  has  put  the  case  on  the  right  ground,  namely,  that  what  the 
defendant  said,  after  admitting  the  correctness  of  the  balance,  was  that  tbeve 
would  be  something  by  way  of  set-off  for  things  to  be  afterwards  done  br 
the  defendant.  He  stated  that  the  account  was  all  right,  but  stated  fnitheri 
**  when  1  produce  two  pumps,  and  finish  painting  the  plaintiff's  house,  there 
will  not  be  much,  if  any  thing,  between  us."  There  is  no  doubt  but  that  the 
whole  of  what  the  defendant  said  must  be  taken  together,  and  if  I  cooU  en 
that  there  was  no  admission  of  a  balance  due,  I  would  grant  a  new  trial,  bat 
when  I  look  at  the  whole,  it  seems  to  me  that  the  true  eflect  of  what  the  de- 
fendant said,  was,  that  as  the  account  then  stood,  there  was  a  certain  bohiMe 
due  by  him,  but  that  when  he  had  done  some  other  things,  he  should  have  e 
set-off  against  the  plaintiff.  I  think,  therefore,  that  there  was  evidence  of  in 
admission  of  a  balance  being  due,  and,  consequently,  this  rule  must  be  dis- 
charged. 

Rule  discharged 


Jan.  21  Price  v.  Philcox. 

A  jadse's  order  ^T^HE  plaintiff's  attorney's  bills  of  costs  were  referred  to  the  Master  for  tii- 

for  r^ferrinR  an  ation,  by  the  following  judge's  order,  which  was  afterwards  made  a  rale 

juorney's  bill  of  Court: — **  Upon  hearing  the  attorneys,  or  agents,  on  both  sides,  and  hf 

which  directed  consent,  J  do  order  that  Mr.  T,  L.  Parker't  bill  or  bills  of  costs,  delivered  le 

that  **  upon  ^^  plaintiff  in  this  and  other  causes  and  matters,  be  referred  to  the  mei^ 

payment,    tne  •  ,       t  •  •     i  * 

attorney  thou  Id  to  be  taxed  ;   that  he  give  credit  for  all  sums  of  money  by  him  reoeiTcd  inB 

deedlT  ""Fhe  ^^  ^^  account  of  the  plaintiff,  and  re-fund  what,  if  any  thing,  he  may  ^l^ 

order  was  made  to  have  been  overpaid ;  and  that  upon  payment  or  re-funding,  as  the  casefl^F 

but  not  the     '  be,  he  deliver  up  all  deeds,  &c.,  in  his  custody,  possession,  or  power,  bekiif' 

rr^  b'^th"**"  "^  ^  ^^^  ^^^  plaintiff."     The  Master  having  Uxed  the  bills,  made  hieill<^ 

client  in  the  catur  that  69/.  3«.  bd.  was  due  by  the  plaintiff  to  his  attorney.     A  rale  ai* 

judge's  book : 

•—I.M,  that  the  words,  "  upon  payment,**  in  the  judge*!  order,  did  net  raise  an  implied  undir> 
taking  on  the  part  of  the  client  to  pay,  and  that  therefore  an  attachment  could  not  be  bsued  fi«r 
BOn- payment. 


Humfrey^  conird, — The  words  in  the  order,  "  upon  payment  or  re-funding, 
H  the  case  may  be,  &c.,^  raise  an  implied  undertaking  on  the  part  of  the 
Bieotf  as  well  as  of  the  attorney.  If  that  be  not  an  undertaking  on  the 
fte  part  of  the  client,  neither  is  it  an  undertaking  on  the  part  of  the  attorney 
k^  deUrer  up  the  deeds.  It  is  to  be  observed  also,  that  this  is  an  order  made 
kjf  eonaent  of  the  parties.  In  the  case  of  Harrison  v.  JFard,  it  does  not  ap- 
pear that  the  words  **  upon  payment,  &c.,"  were  contained  in  the  order.  In 
tgak  Y.  JSmmersan,  the  objection  was,  that  the  attachment  had  been  obtained 
pa  an  order  to  review  the  taxation,  which  had  been  made  a  rule  of  Court, 
V&  that  neither  the  original  order  to  refer  the  bill  for  taxation,  nor  the  un- 
itftaking  given  in  the  judge's  book,  had  been  made  a  rule  of  Court,  and  the 
Doort  held  that  the  attachment  had  been  moved  on  insuflScient  materials. 
Afterwards,  both  the  original  order  and  the  undertaking  were  made  a  rule  of 
Ebort,  and  a  new  attachment  issued,  so  that  it  became  unnecessary  to  decide 
■B  to  the  form  of  that  original  order,  which  was  undoubtedly  very  like  the 
It 


Pattison,  J.^The  real  question  here  is,  whether  I  am  to  construe  wordb 
of  eondition,  as  words  of  undertaking.  This  is,  as  regards  the  attorney,  an 
aader,  not  an  undertaking,  it  being  the  order  of  a  judge  that  certain  things 
■kmld  be  done.  I  am  aware  that  it  is  an  order  made  by  consent ;  but  the 
kagnage  is,  *'  I  do  order,"  that  certain  things  should  be  done,  and  that 
^upon  payment,  or  re- funding,  as  the  case  may  be,  he  (the  attorney)  deliver 
iapall  deeds,  Sx,,^  therefore,  it  is  not  an  undertaking,  but  an  order.  On  the 
ttide  of  the  client,  it  is  neither  an  order  nor  an  undertaking ;  but  I  am  asked 
tinier  from  the  words,  "  upon  payment,  &c.,"  that  there  was  an  undertak- 
1^1^  on  the  part  of  the  client,  to  pay  what  should  be  found  to  be  due.  I  think 
Mbt  I  cannot  do  that ;  they  are  words  of  condition  only,  and  if  the  client 
dHt  not  pay,  he  cannot  have  back  his  deeds  from  the  attorney.  The  words, 
""upon  payment,  &c.,"  do  not  amount  to  a  direction  to  pay,  or  to  an  under- 
frimig  to  pay,  and  therefore  I  cannot  say  that  an  attachment  ought  to  be 
(noted  for  non-payment.  Whether  there  has  been  an  undertaking  entered 
n  the  part  of  the  client  in  the  judge^s  book,  is  not  now  the  question.  There 
iian  express  decision  on  the  point,  in  a  case  which  is  similar  to  the  present; 

'  M  3  Dowl.  P.  C.  541.  (b)  2 Cr.  k  Mecs.  464 ;  2  Dowl.P.  C. 

357;4Tjr.364. 
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ias  afterwards  obtained  for  an  attachment  to  issue  against  the  pUdntiff  for     B^Jhwt. 
lOD-payment  of  that  sum. 

JBrJe  shewed  cause. — ^A  preliminary  objection  to  this  rule  being  made  ab- 
white  is,  that  the  judge^s  order  did  not  direct  the  plaintiff  to  pay  what,  on 
axAtioD,  should  be  found  to  be  due,  nor  was  the  usual  submission,  made  by 
in  in  the  judge*s  book,  made  a  rule  of  Court.  There  has,  consequently, 
bean  no  contempt  of  the  court  by  non-payment.  In  the  case  of  Harrison  v. 
Witrd(a)f  it  was  expressly  decided  that  on  such  an  order,  an  attachment 
eonld  not  issue. — [Paileson,  J. — There  was  also  the  case  of  Ryals  v.  ^m- 
(fi) ;  but  that  of  Harrison  v.  Ward  seems  directly  in  point] 


660 


BtttlCamri, 
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and  I  think,  therefore,  that  this  preliminary  objectioD  mast  prefiO,  ind  thA 
the  rule  must  be  discharged,  but  without  costs. 

It  was  then  agreed  to  argue  the  question  on  the  merits,  to  as  to  save  tUt 
expence  of  a  future  repetition  of  the  motbn,  aAer  making  the  undertaking, 
which  had  been  in  fact  entered  in  the  judge^s  book,  a  rule  of  Court 


Jan,  23, 


The  Court  will 
not  compel  a 
plaintiff  to  gire 
tecurity  for 
coati  to  an 
amount  equal 
to  what  the  de» 
fendant*s  costs 
may  amount  to, 
where  the  ex- 
pencet  may  be 
Tenr  great, 
owing  to  the 
witnesses  re- 
siding at  a  dis« 
tance,  snd  out 
of  the  jurisdic- 
tion of  the 
Court. 


Kent  t;.  Pools; 

JffOGGINS,  for  the  defendant,  moved  for  a  rule  that  the  Master  vi^ 
review  his  decision  as  to  the  amount  of  secority  for  costs  which  k 
had  ordered  the  plaintiff  to  find  in  this  case.  The  action  was  oa  a  pnoii- 
sory  note  for  475/.  and  the  Master  had  fixed  the  security  for  costs  at  ML; 
but  the  affidavit,  on  which  the  present  motion  was  made,  stated  that  thm 
were  for  the  defence  seven  witnesses  who  resioed  at  Ferik,  twelve  at  fifeh 
borovghy  and  two  at  Boulogne  ;  that  the  practice  in  Seaileoui,  in  the  Court  «f 
Session,  was  to  allow  &ve  guineas  per  day  to  each  witness  for  compensatioo 
for  his  time,  and  two  guineas  for  his  expences.  It  was  submitted  that  as  tlie 
venue  in  the  action  was  laid  in  London,  the  expences  for  witnesses  tloM 
would  be  above  1,300/.,  as  it  was  necessary  to  give  them  compensstioa  ftr 
their  time,  there  being  no  means  to  compel  their  attendance^  because  th^ 
lived  without  the  jurisdiction  of  the  Court. 

Patteso??,  J. — The  witnesses  may  be  examined  at  half  the  ezpenoe  oo  ii- 
terrogatories,  and  that  is  a  good  reason  for  granting  a  commission  to  exuMW 
them ;  but  it  is  no  reason  for  granting  this  rule. 

Rule  refused. 


Jan.  23. 


1.  A  lieute- 
nant inthena- 
TT,  holding  the 
office  of  pnrt- 
captain  and 
harbour-master 
in  the  island  of 
Barbiidoe*t  can- 
not be  compell- 
ed to  find  secu- 
rity for  costs. 

2.  Theaffida 
vit  in  opposi- 
tion to  the  rule 
nisi  to  find  the 
security,  need 
not  state  that 
he  was  resident 
abroad  in  his 
character  of  an 
officer  in  the 
navy,  or  that  he 
V)i8  an  EnQliih' 
ma  It. 


EVERINQ   v.    CUIFFENDEX. 

A  RULE  niei  for  the  plaintiflT  to  find  security  for  costs  having  heen  ob* 
tained  on  the  usual  affidavit  that  the  plaintifi*  was  resident  abroad,  tf 
affidavit  was  sworn  in  answer,  stating  that  the  plaintiff  was  a  lieuteoant  B 
her  Majesty's  navy,  and  that  he  held  the  offices  under  government  of  po(^ 
captain  and  harbour- master  in  the  island  of  Barbadoety  which  required  nf 
residence  abroad ;  but  it  was  not  stated  that  he  was  an  Engliehmany  nor  (^ 
he  was  living  abroad  under  his  commission  as  a  lieutenant  in  the  navy. 

Ogle  shewed  cause. — In  the  first  place,  it  appears  that  the  plaintiff  is  >■ 
officer  in  the  navy,  and  the  case  of  G'Laxcler  v.  3faedanaid {a)  is  anioAo" 
xity  for  saying,  that  Briiith  officers  resident  abroad,  cannot  be  compelled  f9 
give  security  for  costs.     That  case  is  stronger  than  the  pre^nt,  for  there tii 

(a)  8  Taunt.  736 :  see  also  Frodsham  v.  Myers,  1  Har.  &  WoL  526;  4  Do**. 

P.  C.  280. 
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ilaintiffwas  yoluntarily  absent  in  the  service  of  a  foreiirn  power,  while  here  SaUComL 

i  appears  that  the  plaintiff  holds  an  office  under  government.     The  case  of  EyKmifo 
Lord  Nugent  v.  Hareourt^b),  also  shews  that  the  mere  fact  of  the  plaintiff  «. 

holding  such  an  office,  is  a  ground  for  refusing  this  rule. 

Channel,  cantrd. — It  may  be  admitted  that  a  British  subject  holding  a 
eofflmission  in  the  navy,  if  he  is  resident  abroad  on  account  of  holding  such 
I  commission,  cannot  be  compelled  to  give  security  for  costs ;  but  that  does 
not  appear  to  be  the  present  case,  and  every  thing  ought  to  be  stated  in  the 
affidavits  in  answer,  to  remove  the  prima  facie  case  made  out  for  the  de- 
fendant. It  ought,  therefore,  to  appear,  that  the  office  which  the  plaintiff 
koklf  was  in  connexion  with  his  duties  as  an  officer  in  the  navy,  and  that 
be  was  living  abroad  in  that  character.  The  case  of  Lord  Nugent  v.  Har" 
mart  also  shews,  that  unless  the  plaintiff  is  an  Engiishftian,  he  cannot  be  ex- 
msed  finding  security  for  costs,  on  the  ground  of  holding  an  office  abroad 
nder  government.  That  also  ought  to  appear  by  affidavit.  This  plaintiff 
•  voluntarily  living  abroad,  and  must  therefore  find  security  for  the  costs 
fte  any  other  person. 

Pattkson,  J. — I  considered  this  point  very  much  in  the  case  of  Lord 
Nugent  v.  Harcourt.  I  think  in  the  present  case  I  cannot  take  it  that  the 
pkintiflT  is  a  foreigner.  Primd  facie,  when  it  is  said  that  he  is  a  resident 
tbroad,  jt  must  be  supposed  that  he  is  an  Englishman.  If  then  he  is 
Ui,  be  is  resident  abroad  for  a  temporary  purpose  in  the  service  of  her 
^m^ty  ;  and  I  do  not  see  the  difference  between  this  case  and  that  of  Lord 
Nugent  v.  Harcourt.  In  that  case  I  had  a  difficulty  in  deciding  the  point, 
ud  I  think  I  spoke  to  the  other  judges,  although  it  does  not  appear  in  the 
report  of  the  case.  This  is  not  a  case  of  voluntary  absence  from  the  country, 
hit  the  plaintiff  is  fulfilling  a  duty,  which,  I  take  it,  is  always  performed  by 
inaval  officer.  This  rule  must  therefore  be  discharged,  and  with  costs,  as 
vas  done  in  that  case. 

Rule  discharged  with  costs. 

{b)  2  Dowl.  P.  C.  578. 


Phe  EoiNBORouGH  and  Leith  Railway  Company  v.  Dawson.       -^a"-  24. 

pHIS  action  was  brought  for  calls  due  by  the  defendant,  on  shares  which  ^*i^r""° 

he  held   in   a  company,   incorporated  by   Act  of  Parliament.     The  fusing  a  rule, 

efendant  had  obtained  time  to  plead,  on  the  terms  of  pleading  issuably,  re-  [l^./^*  ?id"e- 

lining  gratis,  and  taking  short  notice  of  trial.     After  the  action  was  com-  curity  for  costs, 

lenced,  there  had  been  some  negotiations  to  induce  the  defendant  to  pay  feijaint  hwTno 

hat  was  due  on  giving  him  time,  but  those  negotiations  had  been  of  no  defence  on  the 

merits. 

2.  N/»T  that  the  nlaintifls,  who  were  a  company  carrying  on  their  works  out  of  the  jurisdio- 
tion  of  the  Court,  nsTe  money  and  Exchequer  bills  in  the  hands  of  their  bankers  in  Londam, 

3.  In  MYnr.e  ca«es,  such  a  rule  may  be  moved  for,  after  the  defendant  had  consented  to  take 
short  notice  of  trial. 


MO 
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Company 

V. 

Dawsow. 


BaOCowt.     eflect.    The  defendant  then  obtained  a  role  fit#t  for  staying  the pfoe 
^^  until  the  plaintiflT  should  find  security  for  costs ;  and  the  affidaTit  in  i 

KmwBOAouoB  of  the  rule,  stated  that  the  plaintifTis  had  no  property  within  the  juri 
Hailway  of  the  Court.  An  affidavit  by  the  plaintiffs'  attorney  was  filed  in  op 
to  this  rule,  in  which  it  was  amongst  other  things  stated,  **  that  t 
plaintiffs  have  property  within  the  jurisdiction  of  this  Court,  of  much 
yalue  than  the  amount  of  costs  which  the  said  defendant  would,  in  tl 
of  the  said  plaintiffs  being  nonsuited,  or  discontinuing,  or  of  the  said  d< 
obtaining  a  verdict,  be  entitled  to  recover  from  the  said  plaintiflb;  a 
the  said  property,  so  within  the  jurisdiction  of  this  Court  as  aforesaid, 
of  Exchequer  Bills  and  money  in  the  hands  of  this  deponent,  and  of  1 
Wiliianu,  Deacon,  &  Co.,  of  Birehinrlan$,  in  the  city  of  Zoncfas,  the  I 
of  the  said  plaintiffs  in  London ;  and  deponent  verily  believes,  that 
event  of  the  rule  iifft,  obtained  by  the  said  defendant  for  security  for  < 
this  cause,  being  discharged,  the  said  Exchequer  bills  and  money  in  tbi 
of  this  deponent,  and  the  said  Messrs.  FFiZEuism,  Deacon.  &  Ca  will 
withdrawn  from  their  respective  custody  until  after  this  cause  shal 
been  tried ;  and  if  the  said  plaintiffs  should  be  nonsuited,  or  the  said  del 
obtain  a  verdict,  then,  not  until  the  costs  which  the  defendant  would  in 
of  the  said  events  be  entitled  to  recover  against  the  said  plaintiA^  siial 
been  fully  paid  and  satisfied." 


Sir  Jokn  CampdeH  A.  G.  and  Ogle,  shewed  cause. — ^The  first  aim 
this  rule  is,  that  the  application  is  made  contrary  to  good  faith.  It  af 
from  the  affidavits  that  negotiatjons  have  been  pending  between  the  pi 
and  that  the  defendant  has  also  in  the  course  of  those  negotiations,  expi 
acknowledged  his  liability  for  these  calls,  and  he  does  not  now  venture  to 
an  affidavit  of  merits.  The  case  of  JttCuiiock  v.  Ro^eon(a)y  shew 
this  is  an  application  to  the  discretion  of  the  Court ;  and  this  rule  oiigl 
under  the  circumstances,  to  be  made  absolute.  The  second  answer  is 
the  application  is  too  late,  after  having  consented  to  take  short  notice  of 
It  is  inconsistent,  after  giving  that  consent,  to  stay  the  proceedings  b. 
rule,  and  it  breaks  the  spirit  of  the  condition  on  which  the  indulgcn 
having  time  to  plead  was  given.  Had  the  terms  merely  been  to  plead 
biy,  perhaps  this  application  might  not  be  too  late.  The  cases  of  i 
V.  BureM(l*y  Mmiier  v.  Geman  (e),  and  the  Duke  De  MonUUme  ▼. 
rt«M(<0>  idl  shew  that  this  motion  cannot  be  made,  after  undertaking  tc 
short  notice  of  trial.  The  third  answer  is,  that  it  appears  that  the  coi 
who  ar«  plainti£&  in  this  action,  have  property  which  is  liable  to  be 
in  execution,  which  is  within  the  jurisdiction  of  the  Court.  In  the  ci 
the  Limerick  and  Waierford  Rmitray  Compamf  v.  Fraier(e),  the  i 
certainly  compelled  the  plaintiffs  to  find  security  for  costs,  although 
had  a  sufficient  sum  of  mcciey  in  the  hands  of  their  bankers  in  Loidm 
at  that  time,  such  property  was  not  liable  to  be  taken  in  executioo. 
honYTer.  by  the  bte  Act  of  1  &  2  Iwl.,  c.  110,  s«  12,  that  defect  ii 
commcci  kw  b  remedied,  and  the  Hnney  and  Exdiequer  bills,  whidi  s 


I  «>  2  New  R<^  33a 
^^^  2  H.  BWk.  5(9& 
yc'i  3  Tuiat.  27^ 


^^  7  Moor£,  361 ;  lBiOff.6f- 
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iDcb  of  the  plaintifls'  bankers  and  attorney,  is  made  liable  to  be  takeii 
iciitioo,  so  that  there  is  not  now  the  same  reason  for  making  this  rule 
lie. 

9.  y.  S.  Wartley,  eontrd. — ^The  affidavits  do  not  shew  that  there  has 
LDj  breach  of  good  faith,  as  the  negotiations  between  the  parties  were 

without  prejudice.  The  defendant,  moreover,  is  entitled  to  have 
ty  for  costs,  independently  of  the  merits  of  the  case.  The  cases  cited 
w  that  this  application  has  been  made  too  late,  were  all  previous  to  the 
f  H,  T,  2,  WiU.  4, 1.  98  (/),  by  which  the  practice  in  these  cases  has 
altered.     That  rule  directs  that  the  application  *'  must,  in  ordinary 

be  made  before  issue  joined."      In  the  case  of  Fry  v.   WUl$  (p)^ 

Sourt  intimated  that  that  rule  had  made  an  alteration  in  the  practice 

ese  cases.     The  decision  in  the  case  of  Otho,  King  of  Greece  v. 

ki  (A),  also  shews  that  the  practice  is  now  altered;  and  it  would  seem, 

in  most  cases,  the  application  may  be  made  at  any  time  before  issue 

3.     Fletcher  v.  Lew  (t),  is  to  the  came  effect.     As  to  the  case  of  7%« 

iriek  and  Waierfofd  Railway  Company  v.  Frazer,  that  decision  was  on 

jound,  not  that  the  property  sworn  to  was  not  liable  to  be  taken  in  exe- 

n,  but  because  the  property  was  of  such  a  nature,  that  it  was  likely  to 

ken  out  of  the  reach  of  the  process  of  the  Court.    So  here,  this  property 

fa  consists  merely  of  money  and  Exchequer  bills  in  the  hands  of  the 

itifls*  bankers  and  attorney,  may  be  removed  at  any  time.     The  affi- 

ty  it  is  true,  states  that  it  is  believed  they  will  not  be  withdrawn,  but  that 

It  suificient.     It  ought  to  state  positively  that  they  will  continue  to  re- 

I  within  the  jurisdiction  of  the  Court,  and  become  available  for  payment 

le  costs ;  Ohva  v.  Johneon  (/). 

Cur,  adv.  vult, 

ATTBSON,  J.,  afterwards  {January  28th),  gave  judgment. — I  have  looked 
and  (ally  considered  all  the  authorities  that  were  cited  in  this  case.  The 
iieation  was  to  compel  the  plaintiff  to  find  security  for  costs,  and  it  was 
ited  on  three  grounds.  The  first  was,  that  the  application  was  against 
1  faith,  as  it  was  said  that  the  debt  had  been  admitted  to  be  due, 
that  there  was  no  defence  to  the  action.  On  the  whole  of  the  affidavits, 
ipears  to  me  that  there  was  a  negotiation  carried  on  for  the  defendant  to 
the  amount  claimed,  which  has  gone  off;  but  then,  it  appears  to  have 
I  a  negotiation  without  prejudice,  and  therefore  I  cannot  nay  that  the  de- 
lant  is  precluded  from  making  this  application.  But  I  go  still  further ; 
ink  that  on  this  motion  it  is  not  necessary  that  a  defendant  should  have 
od  defence  on  the  merits,  and  that  even  if  it  appears  that  he  has  no 
noe  on  the  merits,  still  he  has  a  right  to  compel  a  plaintiff  to  give  secu- 
fer  costs.  I  will  put  a  case  where  the  declaration  is  informal  or  demur- 
kf  or  where  the  defendant  might  defeat  the  action  on  some  technical  point'; 
ither  of  those  cases  the  defendant  would  recover  costs,  and  I  do  not  know 
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f)  1  Dowl.  P.  C.  196. 
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Railway 
Company 

V, 

Dawson. 


Boil  Qmri,  ythy  he  should  not  be  entitled  to  get  rid  of  the  action,  and  why  he  sbo 
""^IJ^  be  equally  entitled  to  have  security  for  the  costs,  though  he  has  sooce 
Edinborouob  a  mere  technical  objection.  I  never  heard  that  it  was  necessary  thi 
should  be  an  affidavit  of  merits  in  support  of  this  application.  If  tl 
been  a  breach  of  faith  in  doing  or  not  doing  some  particular  thing,  i 
be  a  difierent  matter.  Next,  as  to  the  third  objection,  this  applicati 
resisted  on  the  ground  that  the  company  had  property  in  England, 
the  late  Act  of  1  &  2  FicL  c.  110,  that  could  have  been  no  ground  for  i 
this  rule,  because  property  which  consisted  of  money  and  Exdieqi 
only,  could  not  be  taken  in  execution ;  now,  however,  it  may  be,  an 
fore  the  company  have  property  within  the  jurisdiction  of  the  Gour 
may  perhaps  become  available  to  the  defendant.  But  I  think  that  I 
perty  is  of  that  description,  which  is  not  of  a  sort  which  is  applicable 
rule.  When  it  is  said  that  the  plaintiffs  have  property  in  Uiis  con 
must  be  meant  that  it  should  be  some  property,  (I  do  not  say  exactlj 
roust  be  lands  or  houses,  or  of  what  nature  it  must  consist,)  but  i 
more  permanent  nature  than  mere  money  or  Exchequer  bills,  which 
passed  so  easily  from  one  person  to  another.  It  is  not,  therefore,  she 
the  plaintiffs  have  sufficient  property  within  the  jurisdiction  of  the  ( 
exempt  them  from  6nding  security  for  the  costs.  The  second  grc 
resisting  the  application  was,  that  it  was  made  too  late.  The  authorit 
in  support  of  the  point  were  all  cases  which  occurred  in  the  Ctfrnm 
some  time  back,  and  were  previous  to  the  rule  of  //.  7!,  2  fViii.  4, 1.  Bi 
says,  that  this  application  "  must,  in  ordinary  cases,  be  made  befo 
joined.*'  The  cases  which  occurred  before  that  rule,  shew  that  after  \ 
has  been  made  for  time  to  plead,  on  the  terms  of  pleading  issm 
taking  short  notice  of  trial,  this  rule  would  not  be  granted ;  and  I 
quite  prepared  to  say,  but  that  if  an  order  for  time  to  plead  had  been  ( 
on  the  terms  of  taking  short  notice  of  trial  for  a  specific  day,  the  d 
might  be  precluded  from  making  this  application,  as  the  plaintiff  n 
thereby  prevented  trying  the  cause  at  that  time.  That  might  perl 
an  answer  to  this  application  in  some  cases.  I  think  therefore,  that 
of  H,  T.,  2  Will  4, 1.  98,  does  not  give  the  defendant  in  ail  cases  lil 
move  at  any  time  before  issue  joined.  It  does  however  in  some ;  b 
looking  into  the  case  of  Otho,  King  of  Greece  v.  Wright,  (and  I  unc 
that  there  have  been  cases  in  the  Court  of  Exchequer,  where  it  has  be 
that  this  application  may  be  made  at  any  time  before  issue  is  joioe 
after  looking  into  the  cafte  of  Fletcher  v.  Lew,  where  the  Court  o 
adopted  a  previous  decision  of  my  brother  Littieda/e,  and  threw  col 
limation  that  generally  the  application  might  be  made  before  issue 
after  looking  at  those  cases,  I  think  it  is  far  better  to  draw  as  broad 
as  we  can,  and  to  say  that  this  objection  also  cannot  be  allowed  to 
The  rule  must,  therefore,  be  made  absolute. 

Rule  absfi 
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Abbott  v.  Greenwood.  ^^2^'^- 

Jan.  23  &  26. 

AST  Term,  a  rule  nisi,  to  set  aside  the  execution  on  a  warrant  of  attor-  A  rule  for  set- 
ney  for  irregularity,  was  argued,  on  the  ground  that  the  execution  had  execution  for 
issued  according  to  the  language  of  the  defeazance.     It  became  a  ques-   irrepuUrity 
00  the  language  of  the  defeazance,  whether  it  was  the  intention  of  the   « mere  mis- 
aes  that  a  demand  should  be  made  of  the  sum  secured  by  the  warrant  of  ^®»  made^fb- 
rney  aAer  judgment  was  signed,  and  before  execution  was  taken  out.   solute,  but 
Court  so  construed  the  language,  as  to  hold  that  a  demand  ought  to  ^nd  no  terms' 
t  been  made  at  that  time,  and  as  there  had  been  no  demand,  the  rule  for  having  been 
ng  aside  the  execution  was  made  absolute,  but   without  costs.    No  deiendsnt  as  to 
ication  was  made  to  the  Court  to  impose  terms  on  the  defendant  as  to  ^t\on' wd  w° 
bringing  an  action.    He  had  accordingly  since  commenced  an  action  in  action  haring 
Douri  of  Ewehequer,  for  the  irregular  execution.  corninenced^n 

a  different 

Addison,  this  Term,  on  the  part  of  the  plaintiff,  applied  for  a  rule  to  set  Court  will  not 
>  the  rule  of  last  Term  for  setting  aside  the  execution,  unless  the  de-  jJiJS\*he*foir^" 
int  would  consent  to  stay  the  proceedings  in  the  action  in  the  Ex'  mer  rule,  be- 
uer  on  the  payment  of  all  costs  incurred,  or  for  such  other  relief  as  the  fendant  wilT 
rt  under  the  circumstances  would  be  disposed  to  grant.     It  was  sub-  ^^^  consent  to 
id,  that  although  in  the  case  of  Cash  v.  Wells  (a),  the  G>urt  had  in-  ceedingsmthe 
ted  that  a  rule  to  set  aside  proceedings  on  account  of  being  contrary  to  *^^°* 
faith,  was  ex  debtto  justiiia,  and  that  therefore  the  G>urt  could  not 
)e1  the  party  applying  for  the  rule  not  to  bring  an  action,  yet  that  in  this 
there  had  not  been  a  breach  of  good  faith,  but  a  mere  mistake  as  to  the 
[ruction  of  the  defeazance.     The  case  of  Larimer  v.  Lule  (b),  was  also 
red  to,  where  the  Court  seemed  to  have  thought  that  in  a  case  like  the 
Hit,  the  rule  to  set  aside  the  proceedings  was  not  entirely  ex  debito 
iim ;  and  it  was  submitted  that  if  the  Court  could  have  imposed  any 
I  on  the  defendant  when  the  rule  was  disposed  of  last  Term,  it  might 
Uy  be  done  now. 

&TTB80N,  J. — This  certainly  was  a  case  where  the  Court  set  aside  the 
Btion  on  the  warrant  of  attorney  for  a  mere  mistake  as  to  the  construe* 
of  the  defeazance.  It  may  be,  that  the  real  intention  of  the  parties  was 
nent  from  the  construction  put  on  it  by  the  Court,  for  that  is  not  an  un- 
Bon  case ;  but  the  Court  was  obliged  to  construe  it  as  well  as  it  could  from 
ngiMge  used.  This  case,  therefore,  is  not  of  the  same  nature  as  one  where 
sedings  are  set  aside  because  they  are  contrary  to  good  faith,  that  is,  not 
le  same  nature  morally ;  but  it  is  the  same  in  point  of  practice,  for  if  a 
Mding  18  irregular,  a  party  has  a  right  to  have  it  set  aside.  The  terms 
srer  of  so  doing,  is  a  different  matter,  that  being  a  thing  which  is  in  the 
%tioD  of  the  Court.  As  regards  the  costs,  I  have  always  thought  that 
role  laid  down  in  the  case  of  Cash  v.  Wells,  was  the  right  one,  and  that 
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the  grounds  on  which  the  Court  will  proceed  in  such  cases,  are  there  prop^ 
stated.    But  much  impression  was  made  on  my  mind  by  the  other  niii  gi 
Lorimer  v.  Lule,  and  it  seems  that  in  that  case,  the  Court  took  a  larger*^ 
cretion.    I  cannot  however  go  to  the  length  of  saying,  that  the  Court  can  d-K 
that  the  defendant  shall  be  restrained  from  bringing  an  action  in  this »    , 
but  at  all  events  an  application  for  that  purpose  onght  to  have  been  m 
at  the  time  of  the  former  rule  being  disposed  of,  and  I  do  not  see   « 
it  is  possible  that  I  can  do  any  thing  now.    The  action  that  hu 
commenced  is  in  another  Court,  and  I  cannot,  as  it  is  conceded,  sftar;^ 
proceedings  in  that  action.    What  can  I  do  then  T     I  have  not  got 
to  work  with,  as  the  rule  was  made  absolute  wiihoui  ooats,  so  that  I  ( 
act  by  means  of  the  discretion  of  the  Court  as  to  them ;  that  screw,  if 
so  term  it,  is  taken  from  me.     All  I  could  do,  would  be  to  grant  a 
ditionally,  that  unless  the  defendant  will  consent  that  on  payment  of  i 
the  proceedings  in  the  action  should  be  stayed— the  plaintiff  sk^o^^ 
what!     What  alternative  could  I  impose?     The  only  one  I  csn  9nfgm 
would  be  to  rescind  the  rule  for  setting  aside  the  execution.    Batiimi 
cannot  do  that,  for  as  I  before  have  said,  the  Court  was  bound  to  gnat  W 
rule,  it  being  a  matter  of  right    I  cannot  therefore  grant  any  role  is  tb 
case. 

Rukiefinii 


Jon.  24. 


Doe,  dem.  Duncan  v.  Edwards. 


Where  the 
Court  on  «c» 
count  of  the 
pretture  of  bu- 
•ineis,  allows 
motion!  for 
new  triftlft  to  be 
made  after  the 
llrat  four  da^ 
of  Term,  notice 
should  be  giren 
in  each  ceae  of 
auch  leare  bar 
ing  been  grant- 
ed, or  a  judg- 
ment aigned  on 
the  morning  of 
the  fifth  day, 
before  the  mo- 
tion for  a  new 
trial  is  disposed 
of,  will  be  re- 
guUr. 


A  VERDICT  was  given  for  the  lessor  of  the  plaintiff  in  this  action,  at  Ih 
Sittings  after  last  Term,  and  according  to  the  usual  practice  of  Ik 
Court,  the  defendant  was  bound  to  make  a  motion  for  a  new  trial  wiUhb  A 
first  four  days  of  this  Term.  It  happened,  however,  that  from  the  prena 
of  business,  the  Court  had  not  time  to  hear  all  the  motions  for  new  tiU 
within  the  first  four  days.  The  usual  practice  on  such  occasions  isv  I 
counsel  on  the  last  of  the  four  days  to  mention  to  the  officer  of  the  Govt  A 
name  of  any  cause  in  which  they  are  instructed  to  move  for  a  new  tn 
which  is  then  put  down  in  a  list  called  the  new  trial  motion  paper,  and  fl 
Court  hears  those  motions  on  the  next  following  days*  This  cause,  togifti 
with  others,  was  accordingly  put  down  in  such  a  list,  but  no  notice  n 
given  to  the  lessor  of  the  plaintiff's  attorney  of  its  being  so  put  dovi 
Judgment  was  then  signed  on  the  morning  of  the  6th  day  of  the  Tenw  ^ 
afterwards  the  motion  was  made  for  a  .new  trial,  and  was  refused.  Amlsfli 
was  then  obtained,  for  setting  aside  the  judgpnent  for  irregularity. 

OgU  shewed  cause. — There  was  nothing  irregular  in  this  juJIgmeirf  A 
lessor  of  the  plaintiff  was  entitled  to  sign  judgment  after  the  4tli  day  of  il 
Term,  and  it  cannot  be  contended  that  he  ought  not  to  have  done  so^  fli  ^ 
count  of  the  extension  of  time  that  was  given  to  move  lor  the  new  tnA  ^ 
the  defendant  did  not  give  notice  of  that  extension.  Besides,  the  oMiCiosIf 
a  new  trial  was  refused,  so  that  it  is  quite  immaterial  to  the  deftsM 
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judgmeat  was  signed  a  day  or  two  earlier  than  it  would  otherwise     Bail  Omrt. 
^°*  PoB,  dem. 

DUNCAV 

and  NeaUf  eanfrtL — The  rule  that  new  trials  must  be  moved  for      Edwabds. 

he  first  four  days  of  the  Term,  is  the  mere  practice  of  the  Court,  over 

t  has  entire  power,  and  the  Court  may  therefore,  if  it  chooses,  give 

V  Buch  a  motion  at  any  time  during  the  Term.    The  Court  has,  in 

rm,  altered  the  general  practice,  and  the  defendant  was  not  bound  to 

tice  to  the  lessor  of  the  plaintiff  of  that  alteration,  but  he  was  bound 

notice  of  it.    Notice  must  be  given  of  any  thing  done  in  a  particular  case 

bat  here  the  Court  made  a  general  order  as  to  a  class  of  cases,  that 

r  new  trials  might  be  moved  for  in  those  cases  after  the  fourth  day  of 

m,and  that  order  is  to  be  considered  as  a  rule  of  Court,  so  far  altering 

ctice  of  the  Court. — [Patieion,  J. — If  that  position  be  correct,  no 

fho  obtains  a  verdict  at  the  Assizes,  can  sign  judgment  the  following 

ntil  the  new  trial  motion  paper  is  disposed  of,  unless  the  onus  is 

Ml  that  successful  party  to  search  that  paper ;  now  I  think  the  onus 

n  distinctly  on  the  other  party.] — In  the  case  of  Carter  v.  Jonei  (a), 

lion  of  the  judges,  which  had  not  been  promulgated,  was  allowed  to 

\  effect  of  a  rule  of  Court. — [Patteson,  J. — That  case  is  not  in  point 

tion  for  a  new  trial  had  been  actually  made  on  the  4th  day  of  the 

ind  been  granted,  it  would  have  been  necessary  to  have  served  a 

fit  immediately,  to  prevent  judgment  being  signed  the  next  morning. 

see  why,  in  the  same  way,  when  the  cause  was  put  down  in  the  new 

tion  paper,  the  onus  should  not  be  cast  on  the  defendant  to  give 

>  the  other  side.    Look  at  the  case  where  the  time  for  shewing  cause 

I  rule  is  enlarged ;  if  notice  is  not  given  of  that  enlargement,  the 

r  be  made  absolute ;  so  here,  there  has  been  an  enlargement  of  the 

moving  for  a  new  trial,  of  which  notice  ought  to  have  been  given.}*- 

e  an  indulgence  in  one  particular  case,  it  might  be  necessary  to  give 

oe,  but  here  the  indulgence  extends  to  a  class  of  cases,  and  it  is 

3  like  a  general  rule  of  the  Court. 

Bsoir,  J. — ^I  win  inquire  as  to  the  practice  in  these  cases,  as  it  may 
tter  of  importance  generally,  though  in  this  case  it  is  of  no  import- 
atever,  as  at  all  events  the  lessor  of  the  plaintiff  is  now  entitled  to 
ganoki. 

Cur.  adv.  vuU. 

BSOir,  J.— -Aflerwards  (Jan,  28th,)  gave  judgment — I  have  made  in- 

this  case  as  to  the  practice,  and  I  have  spoken  to  the  other  Judges 

loint,  and  we  are  all  of  opinion,  that  in  a  case  where  a  party  has  put 

cause  in  what  is  called  the  new  trial  motion  paper,  it  is  his  duty  to 

tice  to  the  other  side  that  it  is  so  set  down ;  and  that  if  he  does  not 

idgment  may  be  signed  against  him  on  the  morning  of  the  6th  day  of 

If  afterwards  a  rule  mtt  for  a  new  trial  is  granted,  the  Court  would 

it  set  aside  a  judgment  so  signed,  on  some  terms ;  but  in  this  case^ 

for  a  new  trial  was  refused.    It  is  not  therefore  a  case  in  which  the 

(a)  6  Car.  &  P.  64  ^  1  Mood  &  Rob.  281. 
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Bail  Court, 

Doe,  dem. 
Duncan 

V. 

Edwards. 


JoM,  26. 


Where  an  or- 
der hmt  been 
made  a  year 
for  a  stay  of 
proceedings 
until  the  plain- 
tiff ahoula  de- 
lirer  better  par- 
ticulars of  ae- 
mand,  without 
any  thing  being 
done,  the  Court 
will  not  ffrant  a 
rule  for  Uie  de- 
fendant to  be 
allowed  to  take 
out  of  Court 
moner  deposit- 
ed in  lieu  of 
bail. 


Court  will  set  aside  the  judgment ;  it  is  a  regular  judgment,  as  it  was  the 
duty  of  the  defendant  to  give  notice  of  the  cause  being  set  down  in  the  new 
trial  motion  paper.  If  a  rule  nisi  for  a  new  trial  had  been  obtained  within 
the  four  first  days  of  Term,  it  would  have  been  the  duty  of  the  defendaDt  to 
have  given  notice  of  that  rule  being  granted,  it  is  therefore  no  hardship  to 
him  to  give  notice  that  the  cause  is  set  down  in  the  new  trial  motion  paper. 
The  only  difficulty  I  have  had  in  deciding  the  case,  is  from  the  considerstioQ 
that  as  there  is  a  list  made  out  of  the  causes  which  are  so  set  down,  it  noigliC 
be  said  that  the  officer  of  the  Court  might  refuse  to  enter  up  judgment,  but 
then  that  would  be  to  require  the  officer  of  the  judgment  office,  which  is  i 
totally  different  office,  to  take  notice  of  the  causes  entered  in  that  list  B^ 
sides,  the  attention  of  the  officer  in  the  judgment  office  is  not  called  to  mk 
case  in  which  judgment  is  signed,  but  the  party  signs  it  at  his  own  peii 
The  right  course  therefore  is,  that  the  party  moving  for  the  rule  should  fiw 
notice  of  the  cause  being  set  down  in  the  motion  paper.  It  is  true  that  it  ii 
rarely  that  such  a  case  will  occur,  it  being  obvious  that  unless  a  party  cboos 
to  relinquish  his  costs,  he  would  have  to  give  notice  of  taxation  of  costs,  aai 
the  other  party  on  being  served  with  the  notice,  would  say  that  it  wu  tos 
early,  as  a  motion  for  a  new  trial  was  about  to  be  made.  This  rule  ooit 
therefore  be  discharged,  but  not  with  costs. 

Rule  discharged,  without  ccwts. 

Rule  discharged,  without  coats  (6). 
(L)  See  the  case  of  Lester  v.  Lazarus^  4  DowL  P.  C  4i4L 


Harden  v.  Harbourn. 

T  BA  YLEV,  on  the  part  of  the  defendant,  moved  for  a  rule  to 

a  judge's  order  staying  the  proceedings  until  the  plaintiff  should  drih 
ver  a  better  particular  of  his  demand,  or  else  to  allow  the  defendant  to  tski 
out  of  Ck)urt  money  which  he  had  deposited  in  lieu  of  bail.  The  oider  tei 
been  obtained  just  a  year  ago,  since  which  the  plaintiff  had  done  oolliag 
towards  complying  with  it.  It  was  argued  that  the  order  which  was  intenU 
for  the  defendant's  benefit  had  the  effect  of  injuring  him,  as  he  was  unaUoto 
compel  the  plaintiff  to  proceed,  and  that  therefore  the  Court  would  allov  tki 
defendant  to  take  the  money  out  of  Court  which  he  had  deposited  in  lieoif 
bail,  or  else  would  order  the  plaintiff  to  deliver  the  better  particulars  wklii 
a  certain  time. 


Patteson,  J. — It  has  often  been  decided  that  the  Court  will  not  ooiD|Nit .] 
judgment  of  non  pros,,  and  I  think  that  allowing  the  defendant  to  taks  Ai  ^ 
money  out  of  G)urt,  would  be  equivalent  to  doing  so.  A  rule  cannot  tki 
fore  be  granted  for  taking  the  money  out  of  Court,  but  a  rule  msj  ^  'i 
granted,  calling  on  the  plaintiff  to  shew  cause  why  he  should  not  difW^ 
better  particulars  within  four  days,  or  why  the  order  for  staying  the  fH^ 
ceedmgs  should  not  be  cancelled. 

Rule  nisi,  accordiogV* 
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Bail  Court. 

Southwell  v.  Bird.  j<«i.2s. 

'^HIS  was  an  action  of  assumpsit  for  a  reward  offered  for  the  discovery  of    l.Iftbecertifi 

the  persons  who  had  committed  a  felony,  and  also  for  the  plaintiff's  work  who^tHesa"  ^* 

1  labour  in  the  matter.     The  writ  was  endorsed  for  thirty-five  guineas,  <^*"*®  ^*»*^  >' 

I  the  action  was  tried  at  the  last  Assizes  before  the  late  Justice  Park,  be  tried  before 

e  trial  lasted  two  days,  and  the  jury  decided  that  the  plaintiff  was  not  ^l^^  Tlh^ 

itled  to  the  reward,  but  gave  him  a  verdict  of  ten  pounds  for  his  work  and  trial,  and  the 

our.      Park,  /.,  on  being  applied  to,  to  certify  that  the  cause  was  proper  ^ard^  dies^  the 

be  tried  before  him  and  not  before  the  Sheriff,  said  he  would  certainly  do  Court  has  no 

but  it  was  omitted  to  be  indorsed  at  the  time,  and  the  associate  retained  u. 
\  pot/Mi  until  after  the  long  vacation.      Park,  J.,  afterwards  died,  on  the      ^'ye^'Jd'""* 

I  of  December  last,  and  therefore  application  was  made  to  Coleridge,  J.,  not  exceed  202., 

chambers,  to  give  the  certificate,  so  that  the  Master  should  not  tax  the  ^^u7^  ^'* 

is  according  to  the  lower  scale,  as  directed  by  the  Court  in  Hilary  Term^  cording  to  the 

WUL  4  (a).    Coleridge,  J.,  thinking  that  he  had  no  power  to  grant  the  cer-  directed  in*  ^ 

sate,  application  was  made  to  Littledale,  J.,  who  was  the  other  judge  in  ^-  '^•»  ^,^'  ^» 

••  'intvi  I  iij  though  the 

commission  with  Park,  J.,  but  he  also  thought  that  he  had  no  power.  cause  could  not 

be  tried  before 
thesherifTon 

F.  Gunning  now  renewed  the  application  to  the  Court  for  the  certificate  ;  or  account  of  the 
B  for  the  order  of  the  Court,  that  the  Master  should  tax  the  costs  accord-  on"the  writ 
to  the  higher  scale,  on  the  ground  that  it  was  not  a  case  to  which  the  l>eing  more 
actions  to  tax  according  to  the  reduced  scale  applied,  the  sum  claimed 
^mg  been  more  than  twenty  pounds. 

Pattbson. — I  have  already  had  a  similar  application  before  me  at  cham- 

«,  but  in  a  much  stronger  case.     It  was  a  case  which,  on  the  trial,  had 

91  referred  to  an  arbitrator,  who  gave  his  certificate  a  day  or  two  before 

brother  Parkas  death,  when  he  could  not  be  applied  to  on  account  of  his 

ess,  and  in  which  he  would  no  doubt  have  granted  his  certificate ;  but  I 

Vght  that  I  had  no  power  to  grant  a  certificate,  and  that  if  any  one  had, 

the  other  judge  who  was  joined  in  the  commission,  as  in  form  the 

were  tried  before  both.     The  directions  of  the  Court  to  the  taxing 

,  mentions  that  the  judge  who  tries  the  cause,  is  to  give  the  certi- 

te,  and  it  cannot  therefore  be  said  that  the  Court  can  give  it.    In  this 

B  there  has  been  an  omission  in  not  obtaining  the  judge's  certificate  at  the 

Oof  the  trial;  in  the  other  case,  the  plaintiff  had  done  all  that  he  could, 

I  was  obliged  to  refuse  the  application.     It  is  also  suggested,  that  this  is 

•  case  provided  for  by  directions  to  the  taxing  ofificcrs,  as  it  could  not 

^  been  tried  before  the  Sheriff,  the  sum  demanded  being  more  than  twenty 

■ttds ;  but  that  was  the  iault  of  the  plaintiff  in  demanding  so  much.     It 

creotually  turned  out,  that  he  merely  recovered  an  amount  which  he 

rlit  have  recovered  before  the  Sheriff.     I  cannot  therefore  grant  any  rule. 

Rule  refused.  . 

(a)  2  Dowl.  P.  C.  485. 
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Hodges  v.  Diuby. 


ter  the  ittue  it 
entirely  done 
away  with, 
since  the  rule 
of  Court,  H.  T,, 
4W.  4,1.15. 


Baa  Ckmrt. 
Jan.  29. 

The  rule  to  en-  fllHIS  was  a  rule,  calling  oTi  the  defendant  to  shew  cause  why  a  ink 

-^      that  had  been  obtained  for  the  plaintiff  to  enter  the  issue,  shook)  not 
be  discharged. 

Butt  shewed  cause. — This  application  is  not  made  on  the  groaiid  of 
irregularity,  but  it  is  contended  that  the  rule  to  enter  the  issue  is  now  en- 
tirely done  away  with.  That  however  is  not  the  case.  The  rule  of  Coortof 
H,  T2  4  W,4f  I.  70  (a),  only  directs  *'  that  no  entry  of  the  issue  shall  be 
deemed  necessary  to  entitle  a  defendant  to  move  for  judgment  as  in  case  ef 
a  nonsuit,  or  to  take  the  cause  down  to  trial  by  proviso."  And  the  rule  of 
Court  of  ^.  T.  W.  4,  s.  15  (b),  directs  that ''  the  entry  of  the  proceedings qb 
the  record  for  trial,  or  on  the  judgment  roll  (according  to  the  nature  of  the 
case),  shall  be  taken  to  be,  and  shall  be  in  fact,  the  first  entry  of  the  pro- 
ceedings in  the  cause,  or  of  any  part  thereof,  upon  record."  But  neither  of 
those  rules  of  Court  abolishes  the  rule  to  enter  the  issue  altogether.  It 
would  still  be  necessary  for  the  defendant  to  rule  the  plaintiff  to  enter  the 
issue,  previous  to  being  able  to  sign  judgment  of  non  pros, — [Patteitm,  J.— 
I  understand  that  there  is  a  case  in  the  Common  Pleat,  where  it  has  heel 
decided  that  the  rule  to  enter  the  issue  is  now  abolished.] — ^In  express  tenM 
it  certainly  is  not  abolished.  If  however  it  is  now  entirely  done  away  wid^ 
it  was  unnecessary  for  the  plaintiff  to  make  this  application^  as  henlgk 
have  treated  the  rule  as  a  nullity,  and  need  not  have  paid  any  atteniioi 
to  it. 


/.  W.  Smith,  contrd. — By  a  rule  of  Court  in  M.  T,  6  Ann  it  was  iot 
ordered  that  the  plaintiff  should  be  obliged  to  enter  the  issue  oo  reoonl  adl 
in  order  to  enforce  obedience  to  that  rule  of  Court,  the  practice  grew  apis 
allow  the  defendant  to  sign  judgment  of  non  pros.,  if  the  plaintiff  did  nt 
comply  with  it.  The  judgment  of  the  Court  in  the  case  of  Pepper  v.  fM 
ley  (c),  shews  that  since  the  rule  of  H.  T.,  4  tV.  4,  s.  15,  the  issue  roD  M\ 
altogether  abolished,  for  the  entry  on  the  Nisi  Prius  roll  is  to  be  the  Mj 
entry,  and  by  consequence  the  rule  to  enter  the  issue  must  be  abdiihi'i 
also. 

Patteson,  J.— If  the  rule  of  Court  of  H,  7!,  4  W.  4,  s.  15,  does  ^\ 
abolish  the  rule  to  enter  the  issue,  I  do  not  know  what  it  means.  It 
that  the  entry  of  the  proceedings  on  the  record  for  trial,  shall  be  the/Mj 
entry  of  the  proceedings,  or  of  any  part  thereof  upon  record,  and  if  tfaatiilij 
be  the  first  entry,  how  can  the  plaintiff  be  called  on  to  make  a  prt''^ 
entry  ?  It  can  be  of  no  use  to  the  defendant,  who  can  non  pros  the 
at  previous  stages  of  the  proceedings,  for  not  declaring,  or  not  replyilli 


\ 


a)  1  Dowl.  P.  C.  192. 

b)  2  Dowl.  P.  C.  320. 
(c)  1  Bar.  &  Wol.  4«0 ;  4  Ad.  &  El. 


90;   5  Ncv.  &  Man.  437;   •«* 
iJroo^  V.  KncA,  6  Dowl.  P.  C  31& 


[HILARY  TERM,  1839.] 

ring  any  such  rule  to  enter  the  issue,  there  being  at  those  times 
lined.  I  think  that  Mr.  Smith  is  right  in  supposing  that  the  only 
J  it  was  necessary,  was  in  order  to  obtain  judgment  ofnon  proi,, 
ying  the  rule  of  Court  of  the  6th  Ann,  The  case  in  the  Common 
ch  I  referred  to,  has  just  been  handed  to  me,  it  is  that  of  Wilkt 
l).     There  the  application  was  to  set  aside  the  rule  to  enter  the 

the  Court  said,  that  there  was  nothing  upon  which  the  rule  could 
That  is  a  distinct  authority  on  the  point.  The  plaintiff  having 
i  with  a  nile  of  Court,  could  not  be  allowed  to  pay  no  attention  to 

therefore  compelled  to  make  this  application  (e).  This  rule  must 
e  made  absolute,  but  not  with  costs. 

Rule  absolute,  without  costs. 
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att,  769. 

Hyles  V.  fFalker,  2  Har.  & 
5  Dowl.  P.  C.  232;   and 


Spenceley  v.  ShoaU,  Will.  Wol.  &  Dar. 
196;  5  Dowl.  F.  C.  562. 


BaHCm^ 


Davis  v.  Skerlock. 


Jan.  29. 


5th  of  January,  which  was  the  fourth  day  of  the  Term,  a  rule  niti  1.  If  the  ler- 

-anted  for  setting  aside  the  service  of  a  writ  of  summons,  for  irregn-  JummousTs'i?.^ 

1  costs.     The  defendant  was  descrilied  in  the  writ,  as  of  a  place  in  reguUr,  by 

J  of  Caermarthen,  and  he  swore  that  he  was  served  on  the  5th  of  the"wrong     *" 

it  a  place  within  the  county  of  the  borough  of  Caermarthen,  which  county,  the  de* 

elusive  jurisdiction,  and  that  it  was  not  within  two  hundred  yards  apply  promotly 

ndary,  and  that  there  was  no  dispute  as  to  the  boundary  (a).    The  ind^nnot  wwt 

n  opposition  to  the  rule,  swore  to  a  service  in  the  county  of  Caer'  until  he  hat 

jid  also  stated  that  the  county  of  the  borough  of  Caermarthen  was  ?atioi°    ^  ** 

lated  within,  and  surrounded  by  the  county  of  Caermarthen,   Pre-  2.  A  delay  of 

ic  plaint iiT  having  received  notice  of  the  rule,  he  had  entered  an  great. 

e  for  the  defendant  under  the  Statute.  ,^:  }fj^^, 

plaintiff  enters 
an  appearance 

^mith  shewed  cause. — A  preliminary  objection  to  this  rule  being   for  the  defend- 
lute,  is  that  it  was  moved  for  too  late,  not  having  been  moved  for  statute,  it  ia 
lavs  after  the  service,  and  after  the  plaintiff  had  taken  a  step  in   P^^  ""^h  a  step 

"  in  tnc  csuse  as 

The  cases  of  Cox  v.  TvUock  (/>),  a  case  cited  in  the  note  in  that   will  prevent  the 
also  Tyler  v.  Green  (r),  shew  that  this  application  is  not  made   pLfn- to^ser 
?asonable  time,  as  required  by  the  rule  of  i^.  T.,  2  W,  4,  T.33(</). —   »8«de  the  ser- 

vice 

J. — In  the  case  of  Chubb  v.  Nicholson  (^),  the  time  for  making  4.  The  20ih 

plication  was  limited  to  four  days.] — The  plaintiff  having  entered  an  o^^'^'^"  ^^^**3 

8  for  the  defendant  under  the  Statute,  must  also  be  considered  as  W.4,  c.39,  as 

Bfi  in  the  cause  by  the  defendant,  and  therefore  by  the  same  rule  [„  VwtlTorV'** 

this  application  is  for  that  reason  also  too  late. — [Patteeon,  J. —  county  situated 

within  another 
county,  does  not  apply  to  the  county  of  a  horough,  which  is  wholly  within  and  surrounded  by 
another  county. 

the  Stat.  2  &  3  W.  4,  c.  39,  k\.  (c)  3  Dowl.  P.  C:.  439. 
owl.  P.  C.  47;  1  C>.  &  Mees.  :  {tJ)  1  Dowl.  P.  C.  187. 
r.  578.  (e)  1  Har.  &  Wol.  666. 
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Bail  Court.      Mr.  Tidd,  in  his  New  Practice  (/),  says,  that  it  is  not  necessary  for  thr 
Davis         defendant  to  move  to  set  aside  the  service  of  a  writ  of  summons  for  irreg^i- 
V.  larity,  until  the  notice  of  declaration  is  served,  as  he  cannot  know  until  then 

that  the  plaintiff  intends  to  proceed,  and  refers  to  a  decision  of  my  own  in 
a  case  of  Davis  v.  Lawton ;  I  do  not  remember  that  case,  and  I  doubt 
whether  the  decision  can  be  rightly  reported.] — If  the  Court  should  think 
that  the  affidavits  in  support  of  the  rule  are  not  expressly  answered  as  to 
the  facts  of  the  case,  and  that  the  defendant  was  served  within  the  county  of 
the  borough  of  Caermarihen,  still  there  is  another  answer  to  this  applica- 
tion. By  section  20,  of  the  Uniformity  of  Process  Act,  2  &  3  Hill  4,  c.  39. 
it  is  enacted,  that  for  the  purpose  of  serving  writs,  places  wholly  situated 
within  and  surrounded  by  some  other  county,  may  be  taken  as  part  of  the 
county  within  which  they  are,  and  in  the  present  case,  it  appears  that  the 
county  of  the  borough  of  Caermarthen  is  wholly  within  and  surrounded  br 
the  county  of  Caermarthen. — [Patteson,  J. — There  is  nothing  whatever m 
that  objection.  It  would  have  the  effect  of  working  a  total  extinction,  (br 
this  purpose,  of  the  county  of  the  borough.  The  section  of  the  Statute 
only  applies  to  detached  parts  of  a  county,  situated  within  another  countj]. 

E.  F.  WiUiams,  contrd. — It  is  submitted  that  the  affidavits  in  support  of 
this  rule  are  not  answered,  and  that  it  appears  that  the  defendant  was  aerfed 
in  the  county  of  the  borough .  Neither  is  the  defendant  too  late  in  his  applicatioa, 
as  <he  case  is  distinguishable  from  Tt/ler  v.  Green.     In  that  case,  there  wis  a 
mere  mistake  as  to  the  indorsement  on  the  writ,  of  the  residence  of  the  pbiih 
tiff's  attorney,  and  it  might  be  necessary  to  apply  promptly  to  the  Court  ob 
such  a  formal  objection.     In  the  present  case,  the  service  is  altogether  in- 
valid, and  the  defendant  will  have  assumed  that  the  plaintiff  did  not  iotenl 
to  proceed  on  such  a  very  irregular  commencement  of  proceedings;  he  *ii 
not  therefore  bound  to  apply  to  the  Court  until  he  had  notice  of  another 
step  being  taken.     Nor  can  the  fact  of  the  plaintiff  entering  an  appetraoce 
under  the  Statute,  be  deemed  a  step  in  the  cause  within  the  rule  o(H.T 
2  Wiii.  4, 1.  33,  as  that  rule  refers  to  a  step  being  taken  by  the  party  applyn? 
to  the  Court. — [Patteson,  J. — That  point  has  already  been  so  expressly  Aj* 
cided  in  Chalkley  v.  Carterl  (n).] — The  only  question  then  remaining  ii 
whether  there  has  been  unreasonable  delay  in  making  this  application  on  the 
fourth  day  of  Term,  which  it  is  submitted  there  was  not. 

Patteson,  J. — It  is  desirable  that  some  rule  should  be  laid  down  tf 
to  the  time  for  making  these  applications,  and  I  am  sorry  to  see  the  pssnC* 
in  Mr.  TidcTs  New  Practice,  to  which  I  have  referred,  in  which  be  cito^ 
decision  of  my  own.  I  am  not  prepared  to  say  that  I  did  not  so  decide  W 
I  am  sorry  to  see  it  quoted  by  Mr.  Tldd,  as  it  is  a  very  different  decisitu 
from  that  of  Tt/ler  v.  Green,  and  other  cases.  In  the  case  of  T^ler  v.  (?n* 
the  application  was  made  on  the  first  day  of  Term,  and  that  is  a  decisM* 
expressly  in  point,  unless  it  can  be  distinguished  on  the  ground  suggested 
by  Mr.  Williams.  I  think  however  that  I  cannot  give  effect  to  so  niceadistiBC- 
tion.      In  that  case  there  was  not  a  proper  indorsement  of  the  attorney 

(/)  p.  106.  (£)  4  Dowl.  P.  C.  480 ;  1  Tyr.  &  Gr.  Sltt 


[HILARY  TERM,  1839.]  673 

same  on  the  writ,  but  that  is  too  trifling  a  difference  from  the  present,  and  it  is      Baa  Bond. 
!ar  better  to  draw  a  much  broader  line.     In  this  case,  therefore,  the  applica-         davis 
tion  was  made  too  late.     On  the  affidavits  also,  I  think  that  the  service  «• 

sworn  to,  on  which  this  rule  was  granted,  is  contradicted.     For  these  rea- 
ions  the  rule  must  be  discharged. 

Rule  discharged. 


Morton  i\  Macintosh.  Jan.  29. 

Tp   ROBINSON,  on  the  part  of  the  defendant,  shewed  cause  against  a  After joinderin 

rule  to  set  aside  a  demurrer  to  a  replication  as  frivolous.     The  plain-  court'wUl  mJ 

tiff  had  joined  in  demurrer,  and  had  also  given  notice  of  trial  of  some  issues  "et  aside  the 

m  (act  which  had  been  joined,  for  the  Sittings  in  London  the  next  day.  friyolous. 

Stevens,  Serji.t  contrd,  contended  that  the  demurrer  was  frivolous. — [Palter 
urn,  J. — These  applications  are  generally  made  before  joinder  in  demurrer  ; 
kow  can  I  now  set  aside  the  demurrer  as  frivolous,  when  the  plaintiff  has 
joined  in  demurrer,  and  given  notice  of  trial  of  the  issues  in  fact?] — It  was 
Aen  submitted  that  the  present  was  a  mere  collateral  motion,  that  there 
Vis  DO  inconsistency  in  joining  in  demurrer,  and  that  the  objection  to  the 
iemurrer  was  not  thereby  waived. — [Patteson,  J, — I  should  feel  a  great  dif- 
Inilty,  after  the  plaintiff  has  elected  to  join  in  demurrer,  in  setting  aside  the 
demurrer  as  frivolous.  The  rule  of  Court,  on  which  this  motion  is  made,  is 
4tt  of  J^.  7!,  4  mil.  4,  s.  2,  of  the  General  Rules  («),  which  says,  that  the 
Coiirt  may  set  aside  a  demurrer  as  frivolous,  not  that  it  must  do  so ;  and, 
^toenlly,  if  a  party  takes  a  step  after  an  irregularity,  he  cannot  complain  of 
tte  irregrilarity.     Here  I  think  a  similar  rule  applies.] 

Cur.  adv,  vuit, 

Patteson,  J.,  the  next  day  (January,  30th)  gave  judgment. — I  have  no 
doubt  in  this  case  (as,  indeed,  I  intimated  during  the  course  of  the  argument 
On  the  case),  but  that  it  is  impossible  for  any  one,  whether  plaintiff  or  de- 
fendant, to  move  to  set  aside  a  demurrer  as  frivolous,  afler  he  has  joined  in 
demurrer,  and  has  made  up  the  issue,  and  has  passed  the  record  for  trial.  I 
ifty  nothing  as  to  whether  this  demurrer  is  frivolous  or  not.  The  rule  must, 
Qierefore,  be  discharr^cd.  but  not  with  costs. 

Rule  discharged  without  costs. 
(a)  2  Dowl.  P.  C.  304. 
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Bnil  Court. 

Jan.  29. 
The  iMsor  of 
the  plaintiff  in 
•jectmeot,  haT« 
ing  prereoted 
the  defendant 
from  going  into 
the  real  ques- 
tion of  title  at 
the  trial,  on 
the  ground  that 
he  was  estop- 
ped from  con- 
testing the  title 
of  his  landlord, 
the  Court 
nerertheless 
compelled  the 
defendant  to 
pay  the  coats, 
before  he  pro- 
ceeded with 
another  action 
of  ejectment,  as 
he  Dad  impro- 
perly obtained 
the  tenant- 
riffht,  instead 
of  himself  com- 
mencing an 
action  of  eject- 
ment in  the 
first  instance. 


Doe,  dem.  Thomas  v.  Suadwell. 

AN  action  of  ejectment  had  been  brought,  in  which  •TTkomot,  the  lessor  of 
plaintiff  in  the  present  action,  was  the  defendant,  and  ShadweO^  the 
present  defendant,  was  the  lessor  of  the  plaintiff.  The  former  action  vis  fcr 
different  property,  but  for  part  of  the  same  estate,  held  under  precisely  the 
same  title.  On  the  trial  of  the  former  action,  it  was  objected  that  TkumMt^ 
who  had  contrived  to  obtain  possession  of  the  premises  under  some  teniDt* 
right,  could  not  contest  the  title  of  the  lessor  of  the  plaintiff,  who  was  tbe 
landlord;  but  it  was  answered,  that  the  lease,  under  which  T%oma8  wts  m 
possession,  was  made  by  a  person  who  was  tenant  in  tail  only,  and  who  vii 
since  dead,  and  that,  therefore,  T7iom€U  was  not  in  as  tenant,  and  wis  not 
precluded  from  contesting  the  title  of  the  lessor  of  the  plaintiff.  E?ideDee 
was  then  given  to  prove  that  the  person  in  question  was  tenant  in  tail,  bat  it 
turned  out  that  he  was  tenant  in  fee.  The  lease  being  thus  still  in  existence, 
Thomas  was  held  to  be  estopped  from  contesting  the  title  of  the  lessor  of  tbe 
plaintiff,  and  he  recovered  a  verdict.  By  this  means,  the  real  question  be- 
tween the  parties  of  title  was  not  tried.  Thomas^  who  claimed  as  heir  e« 
parte  nuUernd,  then  commenced  the  present  action  of  ejectment  for  a  different 
farm,  but  held  under  precisely  the  same  title.  A  rule  m'ti  was  then  obtained 
to  stay  the  proceedings  in  this  action,  until  the  costs  of  the  former  one  itn 
paid. 

E.  F.  Williams. — The  lessor  of  the  plaintiff  in  the  former  ejectneot, 
elected  to  shut  out  the  defendant  from  trying  the  real  question  of  title  b^ 
twoen  them,  by  setting  up  the  rule  of  law  that  a  tenant  is  estopped  fromcoi* 
testing  his  landlord's  title.  This  case,  in  consequence,  does  not  come  withii 
the  general  rule  of  practice,  as  to  staying  proceedings  in  a  second  ejectment, 
until  the  costs  of  a  former  one  are  paid. 


Chilton^  contrd, — ^The  rule  of  practice  is  laid  down  by  Mr. 
who  states  that  it  is  immaterial  whether  the  second  ejectment  be  brought  bj 
the  lessor  of  the  plaintiff,  or  by  the  defendant,  in  the  former  one ;  and  wbetberit 
be  for  the  same,  or  different,  premises,  so  as  it  be  on  the  same  title,  and  fiv 
part  of  the  same  estate  (a).  It  is  contended,  on  the  other  side,  that  as  tk 
lessor  of  the  plaintiff  in  the  former  action  set  up  the  estoppel,  so  as  to  pre- 
vent the  real  question  of  title  being  tried,  he  is  not  now  to  be  entitled  to  tkii 
rule ;  but  the  conduct  of  Thomas  is  a  sufficient  answer  to  that  argumeoL 
Instead  of  bringing  an  ejectment  himself,  when  the  question  of  his  title  woqH 
have  been  fairly  gone  into,  he  contrived  to  place  himself  in  the  advantageotf 
position  of  defendant  in  ejectment,  and  having  failed  in  recovering  any  benefit 
from  that  wrongful  act,  he  now  seeks  to  evade  the  ordinary  rule  as  to  ih** 
payment  of  the  costs.  The  vexation  to  which  the  present  defendant  ha?  beta 
subjected,  brings  the  case  within  the  rule  of  practice  laid  down  by  Mr.  TM 

Cmt,  adv.  r»A 


(a)  p.  1232-3,  9th  edit. 
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Pattbson,  J.,  aflcrwards  {January,  3l8t)  gave  judgment. — ^This  vaa  a      BaOCcmTt. 
qjuestion  on  a  rule  to  stay  the  proceedings  in  an  ejectment,  until  the  costs  of     po^^  ^^o,^ 
I  former  ejectment  were  paid.     I  have  no  doubt  but  that  the  fact  of  the  party       Thomas 
vho  was  defendant  in  one  action,  being  the  lessor  of  the  plaintiff  in  the  other,      Shadwell. 
nakes  no  difference  as  to  granting  the  present  application ;  and,  indeed,  it  is 
lot  contended  that  it  .does  (6).     The  only  point  contended  for,  was  that  in 
he  first  ejectment,  the  lessor  of  the  plaintiff  took  advantage  of  the  estoppel 
IS  between  tenant  and  landlord,  and  so  prevented  the  defendant  from  setting 
ip  a  different  title  to  the  property.     But  the  answer  to  that  objection  is,  I 
Unky  satisfactory,  namely,  that  the  defendant  obtained  admission  into  the 
mperty  in  a  way  which  was  not  right.    lie  ought,  instead,  to  have  made  him- 
elf  lessor  of  the  plaintiff  in  an  action  of  ejectment,  and  so  have  tried  his  title. 
rhe  case,  therefore,  comes  within  the  usual  course  of  practice  on  these  ap- 
ilications,  and  the  rule  must  be  made  absolute. 

Rule  absolute. 

(//)  See  Doe,  d.  Rees  v.  Thomas,  4  Ad.  &  £1.  348. 


PaRMBTER  V.  R££D.  Jan.  30. 

^    TURNER  moved  that  the  service  of  the  writ  of  summons  in  this  case  on  The  Court  can- 
the  attorney  of  the  defendant,  might  be  deemed  good  service.     The  attorneywhoTii 
actk>n  was  fbr  breaches  of  an  agreement,  and  the  defendant  had  commenced  prosecuting  a 
a  cross  action  on  the  same  agreement,  which  he  was  prosecuting  by  the  « defendant,  to 
attorney  in  question.     On  going  to  serve  the  defendant  with  the  writ  of  •pcept  the  ier- 
■ummons  in  this  action,  at  his  house  at  Booking,  the  person  was  told  that  he  of  aummona, 
iras  at  Cambridge,  and  on  going  again  a  few  days  afterwards,  he  was  told  icTOp?nff*mit*of 
Biat  the  defendant  bad  not  returned.     It  was  afterwards  discovered  that  on  the  way  to 
both  days  he  was  seen  in  Booking,  and  it  was  sworn  that  it  was  believed  he  ^ 
keeping  out  of  the  way  to  avoid  service.     It  was  submitted,  that  as  the 
t  of  the  defendant's  conduct  would  be  to  enable  him  to  bring  on  his  ac- 
tkiB  (or  trial  at  the  next  Assizes,  while  the  plaintiff  would  be  prevented  tak- 
ing down  bis,  the  Court  would  grant  this  rule  instead  of  compelling  the 
[ibintiff  to  proceed  by  the  more  dilatory  course  by  distringas. 

CoLBRiDGB,  J. — ^I  must  take  care  how  1  grant  such  a  rule.  I  have  no  au- 
ttonty  to  do  so,  as  I  cannot  compel  either  the  attorney  or  the  defendant  to 
ttoeept  such  a  service.  That  is  a  matter  of  arrangement  between  the  attor- 
My  and  his  client  themselves.  I  do  not  see  why  the  ordinary  proceedings 
I9  distringas  should  not  be  adopted. 

Rule  refused. 
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BaUGimrt.  MoRVAX  r.  Eastwick. 

If  a  plaintiff,  in  SUBSEQUENT  to  the  commeDcement  of  this  actioo.  the  pbintiff 
aauIe^btL^  ^^^  usual  juJ^c'*  order  lo  be  allowed  to  sue  in  forma  pawperii.    Ttit 

an  order  u>tue  defernJant  thereii|K*n,  nut  likin^  to  coDtest  the  debt  with  a  pauper,  as  he 
dtirSaaTc*-"^  W'^uld  fitt  bt.-  &b!e  lu  recijver  cxij^is.  touk  out  a  sufDDXfDS  to  star  the-  prooed- 
not  th^r*i.;-'n     in::«  on  pa^irieiit  of  ''le  «lcbt  onlv.     This  wa*  c*pnused,  oo  the  £Tound  thitit 

har*?  an  op!*r  »    *  •  ^    .        ,  ,  .  . 

to«:«yth«  pre-  v^^as  unusual  to  stay  t:>c  prrceedinrs  on  {vavnH'nt  of  the  debt  onlT.  vitbont 
ir^'°^.  "^r.i.     'Jit  co?i5  ;  but  it  %*a«  artriied.  that  if  the  plaintifl'had  fined  as  a  pauper  intk 

paym<!mt  'A  lot  ^  ■       ^  ■       * 

dfb:  oolr.  Hrst  in«t3nce.  the  c''s:s  would  not  have  been  ircurred.  as  the  d^trfendant  would, 

cjftt*!"'  '"**        in  thai  case,  have  electe^l  to  have  paid  the  debt  at  once,  rather  than  oootot 
the  f|ue>ti(.>n   of  liabiiity  with  a  pauper,  and  that   it  ought  t^;ert:forv  to  be 
shewn  that  the  p!aiijtiiT*&  poverty  had  arisen  since  the  commencement  of  the 
action.      The  jud^  before  whom  the  sumnx>ns  was  heard,  then  made  u 
order,  *'  that  on  payment  of  the  debt  (the  question  of  costs  to  be  left  with 
the  Master,)  the  pr<.cer'din?s  should  bes'ayed.^'     On  goine  before  themastor 
(  Goodrich),  he  re-juired  an  affidavit  of  the  plaintiff's  circumstances  at  the  tine 
ij\'  the  crjmmencement  of  the  action :   the  plaintiff  produced  one  which  was  not 
sufficient  I V  sat  i^  fact  or  v.  and  the  Master  then  asked  for  a  further  affidavit.  The 
plaintiff  did  no*  a?ain  attend  l»efore  the  ^fa:^ter.  or  produce  such  an  affidaTil, 
wher<Msp'^»n  the  .Master,  as  a  matter  of  form,  made  an  allc-catur  for  3«.  4i/.  onlr. 
An  onlr-r  wa^  then  obtaincl  fur  the   master  to  review  his  taxation,  when  the 
defendant  havin?  a^niin  refused  to  produce  any  further  affidavit,  the  Master 
made  his  allcicatur  in  the  sanie  way      Another  summons  for  the  blaster  to 
review  his  taxation  being  iinsuccessfiiU  a  rule  was  obtained,  calling  en  the 
defendant  to  >liew  cause  why  the  plaintiff  should  not  be  allowed  the  oofti 
tf{  the  cause,  nnd  why  it  should  not   be  referred  to  the  Master  pursoaDt  to 
the  f.r<t  order  thai  had  been  obtained. 

Hvnifrey  shewed  cause. — The  order  fur  the  plaintiff  to  sue  as  a  ptupff 
beinjr  made  ex  parte,  the  defendant  had  no  opportiuiity  to  oppose  it.  The 
«jue<lion  of  co>t«i  was  referrefl  by  the  j«d^*'s  order  to  the  Master,  and  Nf 
required  an  aff-'-lavit  t».>  l»e  made,  uhieh  was  very  reasonable  under  the  cir- 
cufiistances.  f.>r  it  i>  hard  that  the  defendant  should  lie  subjected  to  pay  cuiU 
which  would  not  have  been  incurred,  had  the  plaintiff  sued  as  a  pauper  froo 
ihe  commencement  of  the  action.  It  is  sworn,  on  the  defendants  alfiiiavit^ 
that  he  did  nut  intend  to  defraud  the  plaintiff  of  a  just  debt  by  defemiing  the 
action,  and  that  he  merely  gave  up  his  defence  liecause  he  did  not  cho(j$e(e 
contest  his  liability  with  a  |)auper,  on  account  of  the  unequal  position  in  vhidi 
he  stands  with  re^-urd  to  the  costs. 

BhU,  corUrd. — The  plaintiff  is  entitled  to  the  cost>,  as  well  as  the 
debt,  on  <:tnying  the  proceedings;  and  the  question  is  not  aflected  b;  the 
pbintitf  having  been  allowed  to  sue  as  a  pauper  in  the  progress  of  the  cause. 
— [Co/pr/V/'/f,  J. — Is  the  question  as  to  the  costs  open  for  discussion  now' 
Has  it  not  been  ielerred  to  the  Master  by  the  judge's  order  ?]— It  is  suh" 
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itted  that  it  is  still  open.  The  Master  had  no  right  to  call  on  the  plaintiff 
make  the  affidavit  which  he  required. — He  was  then  stopped  by  the  Court. 

DoLERiDGB,  J. — I  think  that  this  rule  must  be  made  absolute.  If  the 
intiff  had  sued  as  a  pauper  in  the  first  instance,  and  had  succeeded  in  the 
ion,  he  would  have  been  entitled  to  recover  costs,  while  the  defendant 
old  not  have  been  entitled  to  recover  costs  if  he  had  succeeded.  But  instead 
loing  so,  the  plaintiff  obtained  an  order  to  sue  as  a  pauper  in  the  course  of 

cause,  and  if  he  had  gone  on  with  the  action  to  a  conclusion,  and  had 
oeeded,  he  would,  in  the  same  way,  have  had  all  the  benefit  of  the  order  to 

as  a  pauper,  and  would  have  obtained  costs,  and  the  defendant  would  not 
e  been  damnified  by  that  order  having  been  obtained  in  the  course  of  the 
8e,  and  not  in  the  first  instance.  That  would  have  been  the  case 
iie  action  had  proceeded  to  a  conclusion,  and  the  plaintiff  had  suc- 
ded ;  but  instead  of  that,  the  defendant  asks  to  be  allowed  to  stay  the 
ceedings  on  payment  of  the  debt  alone,  without  the  costs.  An  application 
that  purpose  was  opposed,  and  the  matter  was  then  referred  to  the  Master, 
1 1  must  take  it  that  it  was  intended  to  be  referred  for  the  purpose  of  in- 
ring  into  the  facts,  which  were  alleged  as  a  reason  why  the  defendant  should 

pay  the  costs.  I  will  take  it  that  they  were  inquired  into,  and  I  will  also 
e  it  that  the  answer,  on  the  part  of  the  plaintiff,  was  the  most  unsatisfactory 
i  that  could  be,  still  that  will  not  alter  the  legal  conclusion  to  which  I 
St  come.  It  will  not  affect  the  question  of  costs ;  for  the  order  to  sue  as  a 
iper  is  one  which,  by  law,  entitles  the  plaintiff  to  receive  costs,  but  not  to 
f  them.  I  admit  the  hardship  of  this  decision  on  the  defendant,  who  w^ould 
re  paid  the  debt  in  the  first  instance,  had  the  plaintiff  sued  as  a  pauper 
m  the  beginning.  By  his  not  having  done  so,  the  defendant  has  been  sub- 
ted  to  costs  which,  in  the  other  case,  he  would  not  have  incurred;  yet 
Q,  though  the  order  to  sue  as  a  pauper  is  made  ex  parte,  the  defendant 
>uld  have  applied  to  have  it  discharged,  unless  the  defendant  would  submit 
some  equitable  terms.  The  rule  must,  therefore,  be  made  absolute,  but 
i  costs  of  this  motion  cannot  be  allowed  to  the  plaintiff 

Rule  absolute  without  costs. 


677 


BaaCowrt. 
MoavAN 

V. 

Eastwzok. 


Ahch£r  V.  Marsh. 


Jan.  31. 


^HIS  was  an  action  of  covenant,  and  the  cause  of  action  arose  on  the 
borders  of  the  counties  of  Cambridge  and  Svffolk.  The  plaintiff's 
omey  lived  at  Mildenkally  and  the  defendant's  at  Cambridge,  The  action 
«  referred  to  an  arbitrator  in  London,  and  seventeen  meetings  were  held 
fore  him,  at  which  both  the  plaintiff's  attorney,  and  also  his  London  agent, 
tended.  Upwards  of  600/.  was  awarded  to  the  plaintiff,  and  on  taxing  the 
Bts,  the  Master  allowed  the  expences  of  the  plaintiff's  attorney  coming  up 
London  from  Mildenhall,  for  each  of  the  seventeen  meetings  before  the 
iRtrator.  Those  expences  amounted  to  153/.  A  rule  ni»i  having  been 
Earned  (or  the  Master  to  review  his  taxation : 


Where  the 
country  attor- 
ney has  attend- 
ed in  hondon 
before  an  arbi- 
trator on  the 
reference  of  a 
cause,  it  ia  a 
matter  of  dis- 
cretion for  the 
Maatcr  whether 
his  expen<xtt 
shall  be  allow- 
ed in  taxing  the 
costi. 
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Bi^s  Andrewct  she ved  ciiue,  and  ooDtendtrd  tLat  the  allowmDce  of  tke  cx- 
pences  of  the  attorney's  attendance  before  the  arbitrator  vas  a  Dattern- 
tirely  for  the  di^retton  of  the  Ma-^ter,  with  which  the  Conn  voaU  doI 
interfere,  as  had  been  decided  by  Taumiom^  J^  io  the  case  of  AniW  r. 
Fay  {a). 


3ftniU  and  Halh'ft^er,  eonird,  contended  that  the 
ney  was  very  unnecessary,  and  that  in  the  case  cited. 
charge  had  been  disallowed  by  the  Master. 


of  theinor< 
a  similar  item  of 


Patte505,  J. — I  do  not  see  that  Tavntom,  J.,  expressed  any  opfoiMi  ■ 
the  case  of  Partloe  v.  /oy,  as  to  the  allowance  of  the  item  baring  been  rigk 
Of  wrong ;  he  only  said  that  it  was  a  matter  peculiarly  fit  for  the  cooadenh 
tion  of  the  Master.     That  case,  therefore,  is  no  authoritj  for  saying  tint  Ik 
expenoe  of  the  country  attorney's  attendance  is  not  to  be  allowed  in  ay 
case  ;  and  the  Master  says,  that  it  depends  on  the  particular  drcomitiiMei 
of  each  case,  whether  it  is  allowed  or  not.     I  remember  that  there  was  an 
case  to  the  present  before  me  in  this  Court,  where  a  persoD  of  the 
of  Barker  was  a  party,  in  which  I  thought  that  the  Master  was  the  pnpff 
person  to  determine  the  question ;  and  <o  I  think  that  he  is  in  thii  tmt 
Of  all  things  it  is  more  peculiarly  one  for  the  Master*8  discretion;  and  itii 
a  bad  practice  to  interfere  with  that  discretion,  unless  there  has  been  soa» 
thing  very  wrong.     I  see  no  distinctbn  between  the  case  of  attendance  it  i 
trial,  or  before  an  arbitrator,  though  a  trial  all  takes  place  at  one  time,  mi 
therefore  the  attendance  of  the  attorney  may  be  more  necessary  than  ht&m 
an  arbitrator,  where  an  omi«sion  at  one  meeting  may  be  remedied  at  a  nV 
sequent  one.     But  my  opinion  proceeds  on  the  ground  that  it  is  a  mitttf 
for  the  Master  to  determine.     In  this  case  also,  he  is  not  now  drwitiBfrd  viA 
his  decision,  and  no  fresh  matter  is  brought  before  the  Court.    Hie  rdi 
must  therefore  be  discharged. 

Rule  dischugai 

(a)  2  Dowl.  P.  C.  181. 


Jos.  31. 


JEx  parte  Robins  and  others. 


1.  BTandammt   ^T^HIS  was  an  application  for  a  mandamus^  directed  to  the  Ltmdm  ^ 


Birmingham  Railway  Company,  to  compel  them  to  convey  ak«g  tw 
railway,  in  the  company's  carriages,  the  goods  of  the  applicants,  who  w«!» 
general  carriers.  The  company  was  incorporated  by  a  private  Act  of  P** 
liament,  3  &  4  Wili,  4,  c.  xxxvi.  The  railway  was  completed,  and  the  ttwpi^ 
had  advertised  that  they  had  made  arrangements  for  the  conveyance  of  g€» 
along  the  railway  to  the  different  places  on  the  line.  Application  bsd  iM 
been  made  by  Messrs.  Robin*  to  have  their  goods  taken  bj  the  Conp'^ 


refused  to  com- 
pel a  railway 
compaojr  to 
eooYey  poods 
along  the  rail- 
way, where 
they  had 
agreed  with 
aome  carriers 
to  carry  their 
goods  to  the 
eiclusion  of  all 

others,  it  not  appearing  that  they  were  compelled  by  their  Act  of  incorporation  to  convey  all 
goods  offered  for  conveyance. 
2.  The  Court  will  not  grant  a  n-andamui  to  enforce  the  general  law  of  the  land,  where  it  may 
enforced  by  action,  though  they  will  in  some  caaes,  where  it  may  be  enforced  by  indicfr- 
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jt  they  had  been  several  times  refused.     It  appeared  that  the      Baa  Comt, 
]  made  arrangements  to  carry  goods  for  another  firm  of  carriers        £g  m^ 
)y  that  firm  obtained  a  monopoly  of  the  conveyance  of  goods       Robihs. 
e  of  road.     The  Act  of  incorporation  contained  no  clause  com- 
onipany  to  convey  all  goods  sent  for  conveyance  (a). 

?,  in  support  of  the  application. — The  company  are  bound  to 
3ods  offered  for  conveyance  equally,  and  have  no  right  to  give  a 
>  one  carrier  over  another.  The  recital  at  the  commencement  of 
(corporation,  shews  the  intention  of  the  legislature  in  granting  the 
erred  on  the  company,  to  have  been,  amongst  other  things,  to 
means  of  transit  of  goods  along  the  line  of  road  from  London  to 
I ;  and  that  intention  will  be  partly  defeated  by  the  company 
ference  to  one  carrier  al)ove  another.  Even  supposing  that  there 
medy  open  to  these  applicants,  either  by  indictment  or  by  action, 
rt  will,  in  a  case  like  the  present,  grant  a  mancUxmus,  for  neither 
It  nor  an  action  will  be  an  effectual  remedy  to  the  grievance.  In 
TTie  King  v.  The  Commiisioners  of  Dean  Inclosure  {b),  Lord 
h  intimated  an  opinion,  that  a  numdamue  might  be  granted 
lictment  would  not  aflbrd  so  convenient  a  mode  of  remedy.  That 
acted  on  in  the  case  of  7%e  King  v.  The  Severn  and  Wye  Rail" 
ny  (c)  ;  and  the  judgment  of  Beett  J.,  in  that  case,  is  very  ap- 
be  present.  He  says,  "  Both  upon  principal  and  authority,  I  am 
bat  the  Court  ought  to  grant  this  mandamus.  Numerous  appli* 
made  to  Parliament  by  speculative  individuals,  to  form  these 

Ilowing  provisions  of  the  rectors,  by  virtue  of  the  powers  to  them 

srred  to.     It  began  by  re-  respectively  by  this  Act  granted." 
*rea8  the  making  a  railway,  Sec.  172.  *'  And  be  it  further  enacted, 

works  and  conveniences  That  it  shall  be  lawful  fur  the  said  cono- 
erewith,  for  the  carriage  of  pany  to  demand,  receive,  and  recover,  to 
ouds  and  merchandize  from  and  for  the  use  and  benefit  of  the  said 
Birmingham,  will  prove  of  company,  for  the  tonnage  of  all  articles, 
advantage,  by  opening  an  matters  and  things,  which  shall  be  con- 
heap,  certain  and  expedi-  veyed  upon  or  along  the  said  railway, 
nication  between  the  me-  any  rates  or  tolls  not  exceeding  the  fol- 

port  of  Londony  and  the  lowing.'*  Amongst  these  tolls  was  this, 
icturing  town  and  neigh-  '^  For  all  cotton  and  other  wools,  hides, 
Birmingham  aforesaid,  and  drugs,  manufactured  goods,  and  all 
ne  time  facilitate  the  means  other  wares,  merchandize,  articles,  mat- 
id  traffic  for  passengers,  ters,  or  things,  the  sum  of  three-pence 
lerchandize,  between  those  per  ton  per  mile.** 
e  adjacent  district,  and  the  Sec.  174.  "And  be  it  further  enacted, 
nediate  towns  and  places,  That  it  shall  be  lawful  for  the  said  com- 
pany, and  they  are  hereby  empowered 
'And  be  it  further  enacted,  to  provide  locomotive  engines  or  other 
M>D8  shall  have  free  liberty  power  for  the  drawing  or  propelling  of 

and  upon,  and  to  use  and  any  articles,  matters,  or  things,  persons, 

iid  railway,  with  carriages  cattle,  or  animals,  upon  the  said  rail- 

structed  as  by  this  Act  di-  way,  and  to  receive,  demand,  and  recover 

payment  only  of  such  rates  such  sums  of  money  for  the  use  of  such 

shall  be  demanded  by  the  engines  or  other  power,  as  the  said 

',  not  exceeding  the  respec-  company  shall  think  proper,  in  addition 

oils  by  this  Act  authorized,  to  the  several  other  rates,  tolls,  or  sums 

0  the  rules  and  regulations  by  this  Act  authorized  to  be  taken 
rom  time  to  time  be  made  {b)  2  M.  &  Selw.  80. 

ompany,  or  by  the  said  di-         (c)  2  B.  &  Aid.  646. 
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Bail  Court,  navigable  canals  and  railways :  great  public  benefits  are  held  out  as 
Ex  paru  duoement  to  the  legislature  to  sanction  these  undertakings ;  and  whe 
Robins.  sanction  is  obtained,  is  it  to  be  permitted  to  these  persons  to  say,  th 
will  do  only  that  which  is  beneficial  to  themselves,  and  disregard  entii 
interest  of  the  public?  It  has  been  argued  in  this  case,  that  the 
specific  remedy  by  indictment,  and  that,  therefore,  we  ought  not  to 
mandamui.  I  think,  however,  that  that  objection  ought  not  to  pn 
this  case,  for  an  indictment  does  not  aflbrd  a  remedy  equally  efiec 
compel  the  reinstating  of  the  road,  which  is  the  purpose  to  be  answe 
the  granting  of  this  writ."  So  here,  this  company  have  held  out  adfi 
to  the  public,  of  which  they  are  now  seeking  to  deprive  them,  by  favo 
particular  carrier  in  preference  to  all  others.  Here  also,  if  an  action 
lie  against  the  company,  the  Court  will  nevertheless  grant  a  mandan 
the  remedy  by  action  would  be  so  ineffectual.  The  company*  moreove 
held  themselves  out  to  the  pubUc  to  be  public  carriers,  and  therefore, 
common  law,  are  bound  to  carry  all  goods  offered  to  them  for  conveya 

Pattbson,  J. — I  wish  this  case  had  been  moved  earlier  in  the  Te 

that  J  might  have  spoken  to  the  other  judges ;  but,  however,  it  seeau 

that  I  shall  only  do  a  great  injury  to  the  apphcants  if  I  were  to  grant  i 

plication,  as  it  would  be  impossible  to  sustain  the  mandcunut.     It  wou 

therefore,  be  a  delay  to  the  applicants,  in  seeking  any  other  remedy  th 

may  have.     A  mandamus,  if  granted  at  all,  must  be  to  do  something  wh 

company  are  required  to  do  by  the  Act  of  Parliament,  not  something 

they  are  required  to  do  by  the  general  law  of  the  land.     Now  it  is  ad 

that  there  is  no  clause  in  the  Act,  requiring  the  company  to  take  the 

of  all  persons  who  present  them  for  conveyance,  in  the  carriages  of  th 

pany ;  and  indeed  the  Act  seems  rather  to  negative  such  an  obligation. 

171st  section  authorizes  all  persons  to  use  the  railway,  with  carriage 

perly  constructed,  on  payment  of  certain  rates ;  and  it  seems,  therefor 

the  present  applicants  may  make  carriages  of  their  own,  and  may  requ 

company  to  allow  them  to  be  conveyed  along  the  railroad.     By  the 

section,    the   company  are  empowered,    not  required^    to    provide  lo 

tive  engines,   or  other  power  for  drawing  things   along   the  railwaj 

may  recover   such  sums   of  money  for  the  use   of   them,  as  they 

proper,  in  addition  to  the  other  rates  authorized  to  l>e  taken.     It  seems 

fore,  that  it  was  not   intended  by  the  Act  to  compel  the  company  to  ta 

goods  of  all  persons  which  might  be  offered  to  be  conveyed.     The  argi 

ne.xt  is,  that  the  conijiany  have  held  themselves  out  to  the  world  as  c« 

carriers,  and  that  they  are  therefore  within  the  general  law,  and  are  ol 

in  consequence  to  carry  all  goods,  if  they  have  room  and  means;  anc 

therefore  they  have  no  right  to  do  so  great  an  injury  to  one  set  of  cai 

as  to  refuse  their  goods,  and  to  take  the  goods  of  others.     It  is  argued 

that  cannot  be  done  by  the  general  law  of  the  land  ;  but  a  breach  of  th 

neral  law  of  the  land  is  the  subject  of  an  action.     The  Court  will  never  j 

a  mandamus  to  enforce  the  general  law  of  the  land,  which  may  be  eofi 

by  an  action.     They  will,  however,  in  some  cases  grant  a  mandamui  1 

that  which  nmv  be  enforced  bv  indictment,  as  was  determined  in  the  c 

that  have  been  cited,  of  which  I  see  the  full  force.     A  rule,  therefore, « 

be  granted  in  this  case. 

Rule  refnifl 
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WiNTLE  V.    Lord  ChETWYND.  BmlCowrt. 

Jan.  31. 

TO  a  writ  of /?.  fa.,  issued  in  this  cause,  the  sheriff  of  Oxfordshire  returned      1.  A  return 

1  -,.  «.  i.1-  •.         I/.         .i-*r-^-/»-        to  a /I.  m.,  that 

as  follows  : — "  By  virtue  of  this  writ,  and  of  another  writ  o\  fieri  facia$  the  sheriff  has 

to  me  dehvered  prior  to  the  receipt  of  this  writ,  I  have  seised  and  taken  in   "^dCT  th^d 

ciecution  goods  and  chattels  of  the  within-named  defendant,  which  remain  another  writ,  i» 

IB  my  hands  unsold,  for  want  of  buyers  ;  value  uncertain."     A  rule  ni$i     V  The  return 

uviog  been  obtained  to  set  aside  this  return  :  •*»tf^  that  the 

^  ^oods  remamctt 

m  the  sheriff's 

Byle9  shewed  cause. — Two  objections  are  made  to  this  return.     The  first  J^^*  ^'^*"* 
1%  that  the  value  of  the  goods  seized  ought  to  be  stated.     This,  however,  is   mid,  that 
As  ordinary  way  in  which  these  returns  are  made.     The  estimated  value  of  {,aJ*fo*not 
liie  goods  is  immaterial  and  will  not  bind  the  sheriff,  as  appears  from  the  case   stating  the 
^  Sly  Y.  Finch  {a);  but  he  may  afterwards  sell  them  for  less.     It  would   good»,  although 
indeed  be  very  hard  on  him  if  it  were  to  bind  him,  as  the  value  stated  on  the   J^®  m  n"f  b 
Miiro   is  merely  a   value   estimated   by   appraisement.     In  the  case   of  bound  by  that 
hiiton  V.  Hatfield (li),  the  return  made  was  **  value  unknown,"  which  does   ^      ' 
Bot  materially  differ  from  the  present ;  and  though  in  that  case  another  point 
*is  decided,  yet  no  objection  was  made  to  that  return.     When  a  venditioni 
99pona$  is  issued,  it  will  be  necessary  to  make  a  more  explicit  return  of  the 
Vllue  of  the  goods ;  but  it  is  submitted,  that  to  the  fieri  facias^  this  state- 
ment of  the  value  is  sufficient.     The  second  objection  is,  that  the  amount  for 
iHlich  the  first  fieri  facias  issued,  is  not  stated;  but  if  it  is  unnecessary  to 
itate  the  value  of  the  goods,  it  is  also  unnecessary  to  state  that  amount,  for 
the  knowledge  of  that  amount  can  be  of  no  use  to  the  plaintiff     Besides,  the 
jilaiDtiff  has  no  right  to  call  on  the  sheriff  to  state  that  amount.     The  return, 
Aerefore,  is  good,  and  this  rule  must  be  discharged. 

HogginSy  contrd. — This  return  is  bad,  for  not  stating  under  which  of  the 
two  writs  the  goods  have  been  seised.  The  plaintiff  is,  moreover,  entitled  to 
liTe  such  a  return  as  will  enable  him  to  see  whether  it  is  of  any  use  to 
iwiie  a  venditioni  exponas.  The  value  of  the  goods,  and  the  amount  for  which 
the  previous  writ  issued,  ought  therefore  to  be  stated.  The  sheriff  however 
mmld  not  be  bound  by  the  value  of  the  goods  as  returned,  unless  there  was 
Uj  fraud  or  negligence  on  his  part.  Even  granting  that  in  ordinary  cases 
tUt  return,  as  to  the  value  of  the  goods,  is  that  commonly  made,  where 
goods  remain  in  the  hands  of  the  sheriff  for  want  of  buyers,  yet  it  cannot 
be  a  good  return  in  a  case  like  the  present,  where  there  is  a  prior  writ 
vhicb  is  to  be  satisfied  first. 

Patteson,  J. — It  seems  to  me  that  there  is  a  vice  in  this  return,  which  has 
not  been  sufficiently  alluded  to,  namely,  that  the  sheriff  cannot  return  that 
be  has  seized  goods  by  virtue  of  two  writs.  He  cannot  do  that.  It  is  im- 
poiBible  that  he  can  seize  under  two,  as  one  of  them  must  have  a  priority. 

(a)  Cro.  Jac.  514*  2  Rol.  Rep.  57  \         (b)  3  Barn.  &  Aid.  204. 
Oodb.  276. 
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:o  state  ezpreulj  that  he  has  or  has  not  seized  goods  n 

£  :Jiiiik  aiao  chat  this  retain  is  bad,  on  the  ground  that  it 

be  vaioe  of  die  goods  seized.     Where  there  are  two  writs,  ih 

-vHiid  not  be  bound  by  the  precise  value   which  he  ret 

-D  »  citf;  vex  he  must  make  a  return  as  to  their  value,  as  n 

Rule  ab 


SioGERs  V.  Nichols. 

aa  actim  of  asmmpsit,  by  indorsee  against  the  indoi 
qhI  It  tmAan^y,  fcr  SOL  The  declaration  contained  a  couo 
'luL  mtw^  die  acceptance  thus — '*  and  the  said  E.  Alder$on  (the 
:te  said  bdl,  payable  at  Tkomat  SmitKf^  King*t  Amu 
jod  not  elsewhere."*  There  was  also  a  count  on  an  accoui 
T!Wfe  was  a  plea  to  the  first  count,  that  the  defendant  did  not  io< 
bill  ji  nmaoer  and  form,  &c.,  on  which  issue  was  joined.  There  i 
vicfaer  pleas*  which  were  immaterial,  but  no  plea  denying  the  accepta 
die  trial  betbre  the  under-sheriff,  when  the  bill  was  produced,  it  \ 
every  thin^  with  the  statement  in  the  declaration,  except  that  the  ac 
iMkt  out  the  words^  "  and  not  elsewhere.'^  It  was  objected  on  th< 
cfatf  Jefendant*  that  this  was  a  fatal  variance;  the  under-sheriff  was 
vfue^ted  to  amend  the  record  which  he  refused  to  do.  He  however 
jbi^*fion  to  be  immaterial,  but  gave  the  defendant  leave  to  move  tc 
[tunsuic  ^m  the  point,  and  the  jury  gave  a  verdict  for  the  plaintiff  for 
*j«iaocv  claimed  by  the  particulars.  A  rule  niii  having  been  obtains 
jidiue  :  le  veriicc.  ir.d  enter  a  nonsuit  : 

C.  C  Jfmtff  shewed  cause. — It  is  contended  in  support  of  this  n 
tmrre  A  as  .1  inaterial  variance,  as  the  acceptance  stated  was  a  special 
;AtH.v,  while  the  one  proved,  was  a  general  acceptance.  It  is  howe 
luittt.'d,  that  the  acceptance  stated,  was  only  a  general  acceptano 
v^ue^ciod  depends  on  the  Statute  I  &  2  Geo.  4,  c.  78,  which  enacts,  t 
tin?  jKxeptor  shall  in  his  acceptance  express  that  he  accepts  the  bill, 
M  ^  baiiiier^s  bouse  or  other  place  only,  and  not  otherwise  or  else 
the  jiv-vvptuiKV  shill  be  deemed  a  qualified  acceptance.  In  the  presei 
thv»U{;h  I  no  acceptance  is  statetl  to  have  been  at  a  certain  place,  "i 
vlse^lioro,"  it  is  not  stated  to  be  at  that  place  *'  only,''  which  it  is  su 
(hAt  iho  Act  requires  :  and  it  is  therefore  a  general  acceptance,  and  ih 
Wk^  ui«iorud  variance.  In  Turner  v.  Hayden  (a),  it  was  held  that  1 
su?iKV  v»f  the  words  required  by  the  Statute,  made  an  acceptance  a  j 
vMH^  only.  In  Tanner  v.  Bean  (&),  it  was  moreover  held,  that  in  an 
by  unlorwe  against  indorsor,  it  was  unnecessary  to  prove  an  allegatioo 


H.!; 


a)  4  Barn.  &  CrrM.  1 ;  6  Dowl.  &      .  (A)  4  Bam.  &  Cress.  312;  61) 
5;  Hy.  &  Mood.  215.  Ryl.  338. 


NlOBOU. 
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Acceptance  in  the  declaration,  and  it  is  the  less  necessary  now  to  prove  it.  Baa  Comt, 
there  being  no  plea  denying  the  acceptance.  Exon  v.  Ruuel  (c),  may  per-  Siooiaa 
iiapB  be  relied  on  by  the  other  side.  In  that  case  there  was  an  allegation  of  _  t>. 
a  promise  to  pay  a  note  at  a  particular  place,  and  on  the  note  being  pro- 
duced, it  appeared  that  a  memorandum  of  that  place  was  not  part  of  the 
note,  and  it  was  held  that  it  was  a  fatal  variance;  but  in  that  case  it  was 
alleged  that  the  defendant  "  thereby "  promised,  which  is  not  the  allegation 
in  the  present  case.  In  Hardy  v.  Woodroofe  (d),  that  decision  was  relied 
OD,  but  the  distinction  was  drawn  that  the  particular  place  of  payment  was 
not  alleged  to  be  part  of  the  note  itself.  The  under- sheritT  ought  moreover 
to  have  made  the  amendment  as  required.  In  Jel/  v.  Oriel  (e),  it  is  true 
that  an  amendment  something  similar  to  the  present  was  refused,  but  that 
^ras  under  the  Statute  of  9  Geo.  4,  c.  15  ;  this  amendment  might  have  been 
made  under  the  Statute  3  &  4  Will.  4,  c.  42,  s.  23. 

Siummere,  contrd. — The  sheriff  having  refused  to  amend  the  record,  the 
defendant  is  entitled  to  insist  on  the  strict  point  of  law  as  to  the  variance. 
The  acceptance  is  a  material  part  of  the  description  of  the  bill  (/) ;  and 
there  can  be  no  doubt  but  that  this  is  a  special  acceptance  within  the  mean- 
ing of  the  Statute  I  &  2  Geo.  4,  c.  78.  That  Statute  does  not  require  any 
particular  form  of  words  to  be  used  in  making  a  special  acceptance,  and 
does  not  require  that  the  word  **  only  ^'  should  be  used,  as  is  argued  on 
the  other  side ;  nor  would  that  word  have  strengthened  the  meaning  of  this 
acceptance.  There  was  then  a  clear  variance  in  a  material  point,  and  this 
rule  must  be  made  absolute, 

Pattbson,  J. — I  quite  agree  with  Mr.  Stammers  on  the  point  as  to  the 
acceptance.  I  do  not  know  whether  the  word  *'  only "  was  intended  by  the 
legislature  to  be  necessary  to  make  a  special  acceptance.  However  the  in- 
teotion  may  have  been,  I  think  that  the  words  *'  and  not  elsewhere,'"  alone 
are  sufficient  to  make  this  a  special  acceptance  within  the  Act,  so  that  the 
word  **  only  "  is  not  necessary.  But  then  the  Under-sheriff  was  bound  to 
have  amended  the  record  as  to  this  variance,  and  I  shall  not  therefore  non- 
suit the  plaintiff.  It  is  a  question  for  mc  to  decide,  and  I  am  at  liberty  to 
direct  what  shall  be  done,  for  the  Statute  3  &  4  Will.  4,  c.  42,  s.  23,  allow- 
ing these  amendments,  enacts,  that  if  a  party  is  dissatisfiea  with  the  decision 
cf  the  sheriff*,  he  may  appeal  to  the  Court  for  a  new  trial.  I  shall  therefore 
direct  a  new  trial.  The  rule,  it  is  true,  is  to  enter  a  nonsuit,  but  the  Court 
htm  power  to  remodel  it,  and  I  shall  certainly  do  it.  The  costs  of  the 
fcrmer  trial  are  to  abide  the  event  of  the  new  trial. 

Rule  absolute,  accordingly. 


(e)  4  M.  &  Selw.  505.  (/)  See  Cowie  v.  Halsall,  4  B.  &  Aid. 

id)  2  Stark.  319.  197;  3  Stark.  36;  and  Madntoth  t. 

(e)  4  Car.  &  P.  22.  Uaydon,  By.  &  Mood.  362. 
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Bail  C<mrt. 

Jan,  15. 

&n  olToctinfi: 
■enricc  of  a  dc- 
cUrati(m  in 
ojectmont,  tho 
notice  muHt  bo 
r(«ad  over  and 
«iplaincHl  to 
tho  tenant  in 
poMottion, 
though  from 
hia  rank  in  life 
it  ia  nrobable 
that  lie  will 
underataml  tho 
oUJrct  of  the 
avnric«. 


Doe,  dem.  Scriven  v.  Roe. 

W  J9i4FLEF  moved  for  judgment  against  the  casiial  ejector.  The 
point  was,  that  when  the  semoe  was  effected  on  the  tenant  in  p 
sion,  the  notice  was  not  read  over  and  explained  to  him.  It  was  suba 
that  as  the  tenant  was  a  schoolmaster,  it  was  unnecessary  to  read  it  oti 
explain  it,  as  it  must  be  supposed  that  he  was  quite  competent  to  \ 
stand  the  meaning  of  the  service.  The  case  of  Doe,  d.  Janes  v.  Ri 
was  referred  to,  and  it  was  submitted  tliat  at  least  a  rule  nisi  mig 
granted. 

Patteson,  J. — 1  cannot  take  notice  of  what  may  be  the  understand 
the  tenant  in  possession.     In  the  case  cited,  the  tenant  read  over  the 
ration,  and  stated  that  he  understood  the  nature  and  object  of  it, 
entirely  distinguishes  the  case.     I  am  averse  to  depart  from  the  on 
n.les  of  practice,  and  cannot  grant  even  a  rule  niei. 

Rule  refus 


(a)  1  Dowl.  P.  C.  518. 


.'.%«  3A 


A  mnuW  v.t 


Doe,  dem.  Ashby  v.  Roe. 

M FILLER  i\\o\\\\  for  judgment  against  the  casual  ejector.  The 
^(U('s:k^  was.  that  in  the  notice  at  the  foot  of  the  declaritioi 
chnss.^n  ujhik"  of  i'<H^  of  the  ten.^nt«  in  possession,  had  been  called  Wi 
tn>;t'>Av!  of  J^-mes,  bv  nx'ro  mistake.  The  affidavit  stated,  that  Jame 
jvrson  «lx^  wa$  :K'*  ten.tr.:.  had  U?en  served.  It  was  submitted,  ths 
mr^s^ko  »  AS  :?v:i«i*erji!.  is  :he  only  object  of  the  service  was  that  the  f 
|X'rsN^»  sS.>.:M  Ix'*  *<r*evl.  k^  :.^.i!  he  might  appear  and  defend  the  act 


Pfcrrif^'^x.  J  .  ^r*:::-Al  the  n^e  (im\ 


Rule  absolu 


^rf"*    5^    P    r*tf,   i     f -/jf  T.    J?.>f,      lod  see  alto  Doe^  d.  Stainhn  r. 

I  ^Ar  \  w ,   ::: ,  .^  ix^:  p  c  su5:    6  m  &  s<iw.  203. 
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Howell  v.  Williams. 

SMITH,  moved  to  make  absolute  a  rule  to  compute  principal  and 
erest  on  a  bill  of  exchange,  on  an  affidavit  stating  a  service  of  the 
on  the  sister  of  the  defendant,  at  his  house,  which  it  was  submitted 
:ient  service  {a).  A  case  was  referred  to,  in  which  it  had  been  de- 
t  a  similar  service  on  the  defendant's  mother,  was  sufficient. 


IDGE,  J.,  granted  the  rule. 


Rule  absolute. 


J  Thomas  v.    Lord  Ranelagh,      Wol.  336 ;  and  Provis  v.  Cantley,  Will 
V.   Sweetheart,    2  Bar.    &      Wol.  &  Dav.  218. 


Bcdl  Comi, 

Jan.  30. 

Serrice  of  a 
nilemjt  to  com- 
pute, on  a  sister 
of  the  defend- 
ant at  his 
house,  is  suffi- 
cient. 


Ex  parte  Henry. 

^F  applied  for  a  mandamus  to  the  examiners  appointed  in  pursuance 
Keg.  HiL  T,,  6  Will.  4  {a),  requiring  them  to  examine  the  applicant 
fitness  and  capacity  to  act  as  an  attorney.  Mr.  Henry  had  given  the 
:ices  previously  to  his  application  for  a  certificate,  and  had  been  ex- 
1  a  former  Term,  but  the  examiners  had  refused  to  grant  him  a  cer- 
in  consequence  of  his  inability  to  answer  some  questions  relating  to 
tice  in  equity.  The  examiners  now  refused  to  examine  him  again, 
I  gave  the  usual  Term^s  notice  of  his  intention  to  apply  for  examina- 
he  rule  did  not  contain  any  provision  for  a  case  of  this  description, 
this  application  had  been  given  to  the  examiners ;  and  they  were 
of  obtaining  the  opinion  of  the  G)urt,  as  to  the  construction  of  the 
c  applicant  was  now  ready  to  submit  himself  to  be  examined,  and  the 
asioned  by  a  necessity  to  give  a  fresh  notice,  would  prove  a  serious 
ience  to  him. 


QvaenUBenth, 

Nov.  3. 
When  a  peison 
is  refused  his 
certificate  for 
admission  as  an 
attorney,  by 
the  examiners 


Hil.  T., 


appointed  bv 
Reg.,  Ha.  " 
6W.4,  he  must 
give  a  Term's 
notice  of  his 
intention  to  be 
re-examined. 


uriam  (6). — We  are  of  opinion  that  there  must  be  a  fresh  notice, 
'no  notice  had  been  previously  given. 

Rule  refused  (c).    \ 


B  1  Har;  &  Wol.  637.     Reg., 

rVilL  4,  No.  4. 
rd  Denman,  C.  J.,   Patteson, 

and  Coleridge,  Js. 
parte  Prosser,  ante,  174,  and 


Es  parte  MuUins,  ante,  574 j  both  in 
the  Bail  Court,  are  cases  where  the 
Court  dispensed  with  a  Term*8  notice> 
after  the  examiners  had  refused  their 
certificate. 


2r 
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QuMn't  Bench. 

A'or.  6. 

Where  the  de- 
fendant'tt  attor- 
ney neglected 
to  subpoena  the 
attesting  wit- 
ness, to  prove 
the  execution  of 
a  deed  at  the 
trial,  which 
deed  was  ma- 
terial to  make 
out  the  defend- 
ant's case,  the 
Court  refused 
a  new  trial  on 
payment  of 
costs,  although 
the  attorney 
swore  that  he 
had  expected 
that  the  execu- 
tioQ  would 
have  been  ad- 
mitted by  the 
plaintiff. 


Clarke  v.  Martin. 

JpLATT  moved  for  a  new  trial  upon  payment  of  costs,  in  an  actkm  of 
trespass,  tried  before  Patteson,  J.,  at  the  last  Assizes  for  AimC,  Id 
which  a  verdict  was  found  for  the  plaintiff  for  17/.  It  appeared,  by  atfidaTh, 
that  the  action  was  brought  by  a  tenant  against  his  landlord,  for  a  trespuf, 
and  the  defendant's  attorney  was  prepared  to  produce  a  deed  which  estab- 
lished a  defence  to  the  action.  The  attorney  now  stated,  that  be  had  l»- 
lieved,  before  the  trial,  that  the  deed  would  have  been  admitted  on  the  othtf 
side,  and  that  he  did  not,  therefore,  think  it  was  necessary  to  subpoena  tk 
attesting  witness. 

Piatt  submitted,  that  under  these  circumstances,  the  Court  would  gruti 
new  trial,  inasmuch  as  the  defendant's  case  had  not,  in  fact,  been  beard. 

Per  Curiam  (a). — We  are  of  opinion  that  the  defendant  must  abide  br 
this  disaster,  which  was  occasioned  by  the  neglect  of  his  attorney. 

Rule  refowd. 

(a)  Lord  Denmariy  C.  J.,  PatteMonf  fFUUamSf  and  Coleridge^  Ja. 


Abv.2]. 


In  irorer  by  the 
aaaignees  of  a 
baakrupt,  a 
plea,  denying 
that  the  plain- 
tiffs are  as^ig- 
neet,  puts  in 
issue  tue  peti- 
tioning credi- 
tor's debt  and 
the  act  of 
bankruptcy. 


BucKTONE  and  another,  Assignees  of  Mason,  a  Bankrupt, 

V.  Frost. 

^W^ROVER.  Plea:  that  the  plaintifis  were  not  assignees  of  3faiim,  ol 
issue  thereon.  At  the  trial,  before  Alder  eon,  B.,  at  the  Yerk  Lnt 
Assizes,  1837,  the  plaintiffs  proved  their  appointment  as  assignees,  but  vere 
unable  to  prove  the  petitioning  creditor's  debt,  and  the  act  of  bankmptcY. 
The  learned  judge  thereupon  directed  a  verdict  for  the  plaintiffs,  giving  Icive 
for  the  defendant  to  move  to  enter  a  nonsuit. 

CretetoeU  having  obtained  a  rule  accordingly, 

Alexander  and  Wightman,  who  were  to  have  shewn  cause,  admitted  M 
the  same  point  had  recently  been  decided  against  them  by  the  Court  of  Cpm* 
mon  Pleas y  in  Butler  v.  Hobson  {a). 


Per  Curiam  (b). — We  are  bound  by  that  authority. 


Rule  absolute. 


(a)  4  Bing.  N.  C.  290 ;  1  Arn.  93. 


(b)  Lord  Denmany  C.  J.,  PeUem 
fTiUiams,  and  Coleridge^  Ji. 


[EASTER  TERM,  1839.]  587 


The  Queen  v.  LUMSDAINE(a).  Queen's  n^h. 

April  27. 

appeal  against  a  rate,  made  on  the  2d  June,  1838,  for  the  relief  Visible  stock  in 
Poor  for  the  parish  of  Wimbome,  in  the  county  of  Dorset,  the  /pr.fiit^  h  raufr- 
larter  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  *^^^  ^"  ^^^ 

.  •*  *^  poorB  rate,  not- 

?  followmg  case  : —  withstanding 

which  was  in  the  form  prescribed  by  the  6th  and  7th  Will.  4,  oflh^eTalochial 
the  rules  of  the  Poor  Law  Commissioners,  was  published,  as  Assessment 

the  Statute.     No  stock  in  trade  was   rated  in   the  said   rate.  c.  % ;  and  a    ' 
;onsiderable  stock  in  trade,  yielding  profit  in  the  said  parish,  at  the  '»te  ^as  q«a»li 
he  rate  was  made.      The  parish  contains  1200  acres,  or  there-  ground  that 
able  to  the  relief  of  the  poor.      In  the  year  1833,  stock  in  trade  J^arWa's^  '"^ 
jeen  included  in  a  rate,  made  on  the  3d  of  May  of  that  year,  for  omitted,  a!- 

the  poor  of  the  said  parish,  an  appeal  was  entered  at  the  then  anSt  usajje 
idsummer  Sessions,  when  the  respondants  abandoned  the  said  *"  ^^^®  '^  ^'««* 
led  rate,  and  it  was  quashed,  and  a  new  rate  was  made  on  the  existed. 
Wuary,  1834,  in  which  stock  in  trade  was  assessed.      From  that 
n  trade  continued  to  be  regularly  rated,  in  the  said  parish,  down 
1  of  /tine,  1835,  inclusive.     It  appeared  from  the  rate-books  of 
ish,  that  stock  in  trade  had  not  been  rated  therein  from  the  ySar 
the  said  rate  of  February,  1834,  and  there  was  no  evidence  of 
ie  having  been  rated  in  the  parish  previously  to  1796.     Stock  in 
t  been  assessed  in  the  said  parish  since  the  month  of  June,  1835. 
lion  for  the  consideration  of  the  G>urt  was,  whether  stock  in  trade 
fit,  in  the  said  parish,  ought  or  ought  not  to  have  been  assessed  in 
;  made  on  the  2d  day  of  June,  1838,  and  if  this  G)urt  should  be  of 
pinion,  then  the  order  of  Sessions,  and  the  rate,  were  to  be  quashed. 

npbell,  A.  G.,  Stock,  and  Read,  in  support  of  the  order  of  Ses- 
a  considerable  period  afler  the  passing  of  the  43  Eliz.  c.  2,  it  was 
ul  whether  stock  in  trade  was  rateable ;  and  whenever  the  ques- 
»ught  before  this  Court,  in  Lord  Mansfield's  time,  that  learned 
3  to  have  rested  his  decision  upon  the  usage  or  custom  which 

the  particular  parish,  Rex  v.  HiU(Jb),  It  may,  therefore,  be 
lat  the  opinion  of  Lord  Mansfield  was,  that  stock  in  trade  was 
!  under  ordinary  circumstances. — [Lord  Denman,  C.  J. — On  the 
ard  Mansfield  was  clearly  of  opinion  that  it  was  rateable.     If  he 

otherwise,  he  would  have  saved  himself  much  trouble.] — It  was 
extreme  reluctance  that  personal  property  has  been  held  to  be  liable 

Thus  in  Rex  v.  Inhabitants  of  Barking  (c),  it  was  decided  that  a 
t  taxable  to  the  poors'  rate  for  his  stock  ;  and  in  Rex  v.  The  In- 
f  Witney  (d),  this  Court  seemed  to  be  of  opinion  that  stock  in 
not  to  be  rated.     It  must,  however,  be  admitted  that  Rex  v.  Am' 

and  other  modern  cases,  have  decided  that  whenever  stock  in 

case  was  decided  in  Easter  Mr.  Hodges,  which  may  be  obtained  at 

hut  it  is  inserted  here  in  the  Publisher's, 
of  its  extreme  importance.  (b)  Cowper,  613. 

rservations  on  the  effect  of  (c)  1  Lord  Uav.  1281. 

in    "  A   Report   of  The  (d)  5  Burr.  2634. 

msdainey  with  Observations  (e)  16  East,  380. 

chial  Assessment  Act,"  by  2  K  2 
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Tb*-  (ilEE.f 

r. 
LLMSDAINf. 


Qs^n'i  Bemeh.  trade  produces  a  profit,  it  is  liable  to  be  rated:  mnd  if  the  Parochiil  Assest- 
ntent  .Act,  6^7  If '///.  4.  c.  !i6,  had  not  been  passed,  it  woald  have  be^L 
difficult  Uj  contiTid  that  tiiift  rate  ought  not  tu  be  quashed. 

If,  therefore,  it  lie  adniitted  that  btock  in  trade  was  rateable  onder  the  4' 
l-J/iz.y  the  important  r|uestii>n  fur  the  decision  of  the  Court  is.  whether thr 
Statute  is  not  repealed,  pro  innto,  by  the  6  &  7  HV//.  4,  c.  96.  The  practice uf 
ratirii:  ()er>onaI  prufK-rty  had  been  found  so  inconvenient  and  unjust,  and  it- 
tended  with  i»o  many  difficulties,  that  this  Statute  was  passed  for  the  Terr 
pur|x>se  of  making  the  poors^  rate  chargealile,  on  real  property  only ;  and  it  vss 
the  object  and  intention  of  the  legislature,  that  personal  property  should  no 
lon^jer  be  liable  to  contribute  to  the  rate. — [Lord  Denmem,  C.  J. — It  i?  posa- 
ble  that  this  might  have  been  the  intention  uf  the  legislature ;  but  if  it  vii^ 
I  should  have  been  glad  if  they  had  said  so.] — Another  reason  why  the  iegii- 
lature  desired  to  make  the  poors*  rate  a  charge  upon  real  property  oojr, 
arlsi's  from  the  circumstance,  that  the  county  rate(/),  and  also  the  bighva? 
^^^(^)f  i^  raised  by  an  assessment  of  the  property  which  is  liable  to  con- 
tribute to  the  poors*  rate  (A) ;  and  it  would  be  a  gross  injustice  to  charge  ptf^ 
sonal  pn<|H.*rty,  with  the  burthen  of  contributing  to  these  rates.  It  is,  then- 
fore  suliHiitted  that  so  much  of  the  Stat,  of  the  43  Eiig.  c.  2,  as  related tu 
the  rating  of  personal  property,  is  now  repealed.  That  Statute  enacted 
that  the  ix)ors'  fund  shall  be  raised  "  by  ta.\ation  of  every  inhabitant,  pu- 
son,  vicar,  and  otlicr,  and  of  every  occupier  of  lands,  houses,  tithes  impio- 
priate,  propriations  of  tithes,  cool  mines,  or  saleable  underwoods,  in  the  said 
pnrish,  fur,  &c.,  to  be  (gathered  out  of  the  same  parish,  according  to  thetbilitj 
of  the  same  parish."  Under  this  provision,  the  liability  of  inhabitants  toooD- 
tril>ute  to  the  rate,  has  been  in  respect  of  two  kinds  of  personal  propertj, 
namely,  stock  in  trade,  and  ships ;  and  although  the  words  of  the  Statute 
might  well  have  been  held  to  l>e  sufficiently  extensive,  to  include  the  rateability 
of  inhabitants,  in  respect  of  salaries,  fees,  or  money  in  specie;  yet  a  strmip 
current  of  decisions  tends  to  shew  that  such  sources  of  ability  do  not  render 
an  inhabitant  liable  to  be  rated  in  respect  of  them.  There  was,  therefore,  h 
anomaly  in  the  practice  of  rating  stock  in  trade,  and  shipping,  in  certain  ds- 
tricts,  principally  confined  to  the  south  and  west  of  England, — [PatteMn^  i. 
— The  shipping  has  contributed  to  the  poors'  rate  in  Hull  and  Liverpool^ 
To  correct  that  anomaly,  was  the  object  of  the  legislature  in  passing  the  6 
&  7  Will.  4,  c.  J)6.  It  is  intituled  "  An  Act  to  regulate  Parochial  Assetf- 
ments  (i),''  uiid  the  preamble  recites  that  **  it  is  desirable  to  establish  one  lui' 


(/■  J  Sif  \)L  Ceo.  3,  c.  ,51,  sec.  2. 

Qr)  Spc  5  &  6  Will.  4,  c.  50,  sec.  27. 

(X)  A  honmgh  rate  or  watch  rate,  may 
also  be  made  payable  out  of  the  [>oors* 
rate,  hpc  1  V'ict.  c.  81,  sec.  1. 

(i)  6  &  7  inn.  4,  c.  96.— Sec.  1. 
'*  Whereas  it  is  desirahle  to  estalilish 
one  unif«»rni  inode  of  ratintf  for  the  rc- 
liftf  of  the  poor  throughout  England  ami 
U'ales,  and  to  lessen  the  costs  of  appeal 
against  an  unfair  rate  ;  be  it  enacted,  by 
the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the 
lords,  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same, 


That  from  and  after  such  period,  B0t 
being  earlier  than  the  2lBt  day  of  Mtrtk 
next  after  the  passing  of  this  Act,  ■ 
the  Poor  Law  commissioners  shall,  V 
any  order  under  their  ^eaI  of  office  di- 
rect, no  rate  for  the  relief  of  the  pooris 
England  and  ll'ales  shall  be  allowed  br 
any  justices,  or  be  of  any  force,  wfcjcfc 
shall  not  be  made  upon  an  estimate *> 
the  net  annual  value  of  the  several  ho^ 
dituments  rated  thereunto ;  that  is  ts 
say,  of  the  rent  at  which  the  same  aa^ 
reasonably  be  expected  to  let  fir* 
year  to  year,  free  of  all  usual  letiiiti 
rates  and  taxes,  and  tithe  commuWMft 
rent-charge,     if  any,    and    deducti^ 
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ode  of  rating,"  and  **  to  lessen  the  costs  of  appeal  against  an  unfair  Qumu'j  Battk. 
The  first  section  then  enacts,  that  no  rate  shall  be  of  any  force  TheQuiiN 
1  shall  not  be  made  upon  an  estimate  of  the  net  annual  value  of  the 
'  hereditaments  rated  thereunto."  The  word,  hereditaments,  there- 
on fines  the  subject  of  the  rate  to  real  property ;  and  stock  in 
and  other  personal  property,  does  not  come  within  the  meaning  of 
m. — [Lord  Denman,  C.  J. — You  contend  that  nothing  but  an  here- 
it  is  now  liable  to  be  rated.  Is  the  interest  of  a  lessee  for  years  an 
ament  ?] — The  estate  which  the  owner  in  fee  has  in  the  land  is  an  here- 
it. — [Coleridge,  J. — Does  not  the  Statute  seem  to  apply  only  to  the 
f  rating  one  species  of  rateable  property,  namely,  hereditaments?] — The 


im  the  probable  average  annuiil 
the  repairs,  insurance,  and  other 
is,  if  any,  necessary  to  maintain 
I  a  state  to  rominand  such  rent : 
^d  aUays,  that  nothing  herein 
ed  shall  be  construed  to  alter  or 
10  principles  or  different  relative 
es  (if  any),  according  to  which 
t  kinds  of  hereditaments  are  now 
rateable/' 

2,  enicts,  "That every  such  rate 
ftcr  the  said  period,  shall,  in  ad- 
o  any  other  particular  which  t)ie 
'making  jut  such  rate  shall  rc- 
t  be  set  forth,  ccmtain  an  account 
y  particular  set  forth  at  t)ie  head 
respective  columns,  in  the  form 
ti  the  schedule  to  this  Act  annex- 
nr  as  the  same  can  be  ascertained  ; 
e  churchwardens  and  overseers, 
tr  officers  whose  duty  it  may  be 
e  and  levy  the  said  rate,  or  such 
er  of  the  said  churchwardens  and 
rs  or  other  officers,  as  are  rom- 
tothe  making  and  levying  of  the 
Uiall,  before  the  rate  is  allowed 
ustices,  sigL  the  declaration  given 
oot  of  the  said  form,  and  other- 
e  said  rate  shall  be  of  no  force 
lity." 

3,  enacts,  "That  when  it  shall  be 
o  appear  to  the  Poor  Law  com- 
lers,  by  representation  in  writing 
he  board  of  guardians  of  any 
or  parish,  under  their  common 

from  the  majority  of  the  church- 
iS  and  overseers,  or  other  officers 
ent  as  aforesaid  to  the  makinsr 
rying  the  rate,   that  a  fair   and 

estimate  for  the  aforesaid  pur- 
cannot  be  made  M-ithout  a  new 
un,  it  shall  be  lawful  for  the  l^oor 
>muiissioners,  where  they  shall  see 
order  a  survey,  with  or  without 

or  plan,  on  such  scale  ax  they 
bink  fit.  to  be  made  and  taken, 
nessuages,  lands,  and  other  here- 
Qts  liable    to  poor  rates  in  such 

or  in  all  or  any  one  or  more 
«  of  such  a  union,  and  a  valua- 


tion to  be  made  of  the  said  messuages, 
lands,  and  other  hereditaments,  accord- 
ing to  their  annual  value,  and  to  direct 
such  guardians  to  appoint  a  fit  person 
or  persons  to  make  and  take  every  such 
survey,  map,  or  plan  and  valuation/' 

Sec.  4,  enacts,  "  That  for  the  purpose 
of  making  every  such  survey,  map  or 
plan,  and  valuation,  it  shall  be  lawful 
for  the  person  or  persons  so  to  be  ap- 
pointed for  making  the  same  respec- 
tively, together  with  their  and  every  of 
their  assistants  and  servants,  at  fill 
reasonable  times,  until  the  same  respec- 
tively shall  be  completed,  to  enter,  view, 
and  examine,  survey,  and  adnieasuie  all 
and  every  part  of  the  messuagt^s.  lands, 
and  other  hereditaments  aforesaid,  and 
to  do  or  cause  to  be  done,  any  act  or 
thing  necessary  for  making  such  survey, 
map  or  plan,  and  valuation." 

Sec.  G,  enacts,  "  'I'hat  the  justices 
acting  in  an«l  for  every  petty  ^es8ion8 
division,  shall,  four  times  at  least  in 
every  year,  hold  a  special  Sessions  for 
hearing  appeals  against  the  rates  of  the 
several  parislies  within  their  respective 
divisions,  and  shall  cause  public  notice 
of  the  time  and  place  wben  and  where 
such  special  sessions  will  be  holden,  to 
be  affixed  to  or  near  to  the  door  of  tlie 
parish  church  of  the  said  parishes, 
twenty-eight  days  at  tlie  least,  before  the 
holding  of  the  same ;  and  such  special 
sessions  shall  and  may  be  adjourned 
from  time  to  time  by  the  justicfs  there 
present,  as  tliey  may  think  fit ;  and  at 
such  special  or  adjourned  st^ssions,  the 
justices  there  present  shall  hear  and  de- 
termine all  objections  to  any  such  rate 
on  the  ground  of  inequality,  unfair- 
ness, or  incorrectness  in  the  valuation 
of  any  hereditaments  included  therein : 
Provided  also,  that  the  said  justices  in 
special  sek>8ioQS  shall  not  be  authorized 
to  inquire  into  the  I'^^^ilitvoianv  here- 
ditaments  to  be  rated,  but  only  into  ihe 
true  value  thereof,  and  into  the  fairnebig 
of  the  amount  at  which  the  same  shall 
have  been  rated.** 


688 


TERM  REPORTS  in  tub  QUEEN'S  BENCH. 


r. 

LUMSDAINF. 


Queen's  Bench,    trade  produces  a  profit,  it  is  liable  to  be  rated;  and  if  the  Parochial  Assesi- 
ThTouEEw     ^^^^  Act,  6  &  7   IVi/i.  4,  c.  96,  had  not  been  passed,  it  would  have  beet 
diflicult  to  contend  that  this  rate  ought  not  to  be  quashed. 

If,  therefore,  it  be  admitted  that  stock  in  trade  was  rateable  under  the  4' 
Eliz.f  the  important  question  for  the  decision  of  the  Court  is,  whether  thv 
Statute  is  not  repealed,  pro  inn  to,  by  the  6  &  7  IFi/l.  4,  c.  96.  The  practice  tjf 
ratine:  personal  pro|)erty  had  been  found  so  inconvenient  and  unjust,  aodit* 
tended  with  so  many  difficulties,  that  this  Statute  was  passed  for  the  very 
purpose  of  making  the  poors'  rate  chargeable,  on  real  property  only ;  and  it  w» 
the  object  and  intention  of  the  legislature,  that  personal  property  should  do 
longer  be  liable  to  contribute  to  the  rate. — [Lord  Denman,C  J. — It  h possi- 
ble that  this  might  have  been  the  intention  uf  the  legislature ;  but  if  it  wu, 
I  should  have  been  glad  if  they  had  said  so.] — Another  reason  why  the  legit- 
lature  desired  to  make  the  poors'  rate  a  charge  upon  real  property  odIj, 
arises  from  the  circumstance,  that  the  county  rate  (/),  and  also  the  highwiy 
rate(y),  is  raised  by  an  assessment  of  the  property  which  is  liable  to  con- 
tribute to  the  poors'  rate  (A) ;  and  it  would  be  a  gross  injustice  to  charge  pot- 
sonal  projKTty,  with  the  burthen  of  contributing  to  these  rates.  It  is,  thepp- 
forc  subHiitted  that  so  much  of  the  Stat,  of  the  43  Eiis.  e.  2,  as  related  to 
the  rating  of  personal  property,  is  now  repealed.  That  Statute  enacted 
that  the  poors'  fund  shall  be  raised  **  by  taxation  of  every  inhabitant,  pu^ 
son,  vicar,  and  other,  and  of  every  occupier  of  lands,  houses,  tithes  mfn' 
priute,  propriations  of  tithe-s  coal  mines,  or  saleable  underwoods,  in  the  nid 
parish,  fur,  &c.,  to  be  gathered  out  of  the  same  parish,  according  to  thetbilitf 
of  the  same  parish."  Under  this  provision,  the  liability  of  inhabitants  toooB- 
tribute  to  the  rate,  has  l>cen  in  respect  of  two  kinds  of  personal  propeitj, 
namely,  stock  in  trade,  and  ships ;  and  although  the  words  of  the  Statoli 
might  well  have  been  held  to  l>e  sufficiently  extensive,  to  include  the  rateabilj 
of  inhabitants,  in  respect  of  salaries,  fees,  or  money  in  specie;  yet  a  strdf 
current  of  decisions  tends  to  shew  that  such  sources  of  ability  do  not  redkr 
an  inhabitant  liable  to  be  rated  in  respect  of  them.  There  was,  therefore^tt 
anomaly  in  the  practice  of  rating  stock  in  trade,  and  shipping,  in  certtindB-  j 
tricts,  principally  confined  to  the  south  and  west  of  England, — [Pattetm,  J*  J 
— The  shipping  has  contributed  to  the  poors'  rate  in  Hvli  and  Literpod^ 
To  correct  that  anomaly,  was  the  object  of  the  legislature  in  passing;  tlie f 
&  7  Will.  4,  c.  96.  It  is  intituled  "  An  Act  to  regulate  Parochial  Awei*- 
ments  (/),''  and  the  preamble  recites  that  *'  it  is  desirable  to  establish  oDevi^ 


(/■ )  ?< p  r)5  Geo.  3,  c.  51 »  sec.  2. 

{g)  See  5  &  6  Will.  4,  c.  50,  sec.  27. 

\h)  A  borough  rate  or  WHtcli  rate,  may 
also  be  made  ])ayahle  out  of  the  [>oon>* 
rate,  see  1  Vict.  c.  81,  sec.  1. 

(?)  6  &  7  f^'Ul.  4,  c.  9G.— Scr.  1. 
'*  Whereas  it  is  desirable  to  establish 
one  uniform  mode  of  rating"  for  the  re- 
lief of  the  poor  throughout  England  and 
ffales,  and  to  lessen  the  costs  of  appeal 
against  an  unfair  rate  ;  be  it  enacted,  by 
the  King*s  ujost  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the 
lords,  spiritual  and  temporal,  and  com- 
mons, in  tliis  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same, 


That  from  and  after  such  perioi  ■* 
being  earlier  than  the  21  Bt  day  of  1^ 
next  after  the  passing  of  this  M  * 
the  Poor  Law  commissionert  i^^ 
any  order  under  their  *»cal  of  oice* 
rect,  no  rate  for  the  relief  of  the  po*" 
England  and  ffaies  shall  be  *ll»'[jjjj 
any  justices,  or  be  of  any  force,  »■* 
shall  not  be  made  upon  an  ertiw*" 
the  net  annual  value  ofthesevenlk*"* 
ditaments  rated  thereunto;  thit i*|| 
Bay,  of  the  rent  at  which  the  tasK  ajp 
reasonably  be  expected  to  let  »• 
year  to  year,  free  of  all  usual  tee*** 
VatcB  and  taxes,  and  tithe  comiwW* 
reut-charge,    if  any,   and  dab***I 
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Oa$t(p)t  many  cases  are  cited  to  establish  the  principle  that  leges  poeterioree  QnMii't  Bendt. 
wiaree  contrariae  abrogant.  But  it  is  not  necessary  to  contend  that  the  Sta-  f^y^^  Quein 
ute  o^  Elizabeth  is  repealed  by  the  6  &  7  Will,  4,  c.  96.     It  is  sufficient  to  say,  «• 

hat  the  latter  Statute  is  declaratory.  The  decisions  upon  the  Statute  of  Eli- 
tAeth,  had  clearly  established  that  stock  in  trade,  and  shipping,  were  the  only 
ipecies  of  personal  property  which  was  rateable ;  and  now  the  legislature 
nay  be  taken  to  have  passed  a  declaratory  law,  that  from  henceforth  every 
lescription  of  personal  property  shall  be  exempted  from  contributing  to  the 
«lief  of  the  poor.  It  is  obviously  the  intention  of  the  Statute,  that  nothing 
rhich  is  not  the  subject  of  occupation,  shall  be  liable  to  be  assessed. 

At  all  events,  this  rate  cannot  be  quashed,  because  it  is  made,  in  all  respects, 
hcoording  to  the  directions  contained  in  the  new  Statute.  The  case  finds  as  a 
Act,  that  it  was  duly  made,  in  point  of  form. — [Coleridge,  J. — ^Then  you  assume 
that  the  rate  contains  every  other  particular  which  the  form  of  making  the 
rate  required.] — The  question  for  the  opinion  of  the  G)urt  is,  whether  stock 
in  trade  ought  to  have  been  assessed  in  that  rate ;  and  it  is  submitted  that  it 
ought  not — [Lord  Denman,  C.  J. — Do  you  contend  that,  if  stock  in  trade  is 
rateable,  two  separate  rates  must  be  made?] — Yes  ;  otherwise  the  form 
which  is  given  in  the  schedule  cannot  be  folbwed. 

Bond,  Bere,  and  Lucena  were  on  the  other  side ;  but  the  Court  proceeded 
to  deliver  judgment,  without  hearing  their  arguments. 

Lord  Dbnman,  C.  J. — It  is  exceedingly  probable  that  it  was  the  intention 
of  the  legislature,  to  repeal  to  some  extent  the  Statute  of  the  43  Elizabeth; 
bat  no  such  intention  is  carried  into  effect,  and  the  G)urt  expresses  this  opi- 
Dioo  at  the  earliest  possible  time,  in  order  that  another  Statute  may  be 
ptised,  if  any  such  alteration  is  intended.  All  the  observations  which  have 
ken  addressed  to  us,  faU  short  of  maintaining  the  proposition  contended  for. 
The  object  of  the  Statute  is  to  provide  for  an  uniform  mode  of  rating  for  the 
idief  of  the  poor;  but  nothing  is  said  about  introducing  a  new  principle  of 
viting.  The  Statute  directs  that  a  rate  shall  be  made,  upon  an  estimate  of 
the  net  annual  value  of  the  several  hereditaments  rated  thereunto ;  the  word 
^hereditaments,"  being  liable  to  much  observation  as  to  its  meaning.  The 
isoond  section  directs  that  every  rate  shall  contain  an  account  of  every  par- 
ticular set  forth  in  the  form  given  in  the  schedule;  and  upon  looking  at  the 
column  which  contains  the  description  of  the  property  rated,  the  examples 
given  consist  of  property  which  comes  under  the  class  of  hereditaments  only. 
Bat  the  former  part  of  that  section  enacts,  that  the  particulars  in  the  schedule 
shall  be  given  '*  in  addition  to  any  other  particular  which  the  form  of 
making  out  such  rate  shall  require  to  be  set  forth."  It  is  contended  that 
the  Statute  amounts  to  a  declaration,  that  personal  property  shall  not  be  rated  ; 
OD  the  contrary,  it  expressly  avoids  doing  so.  The  decisions  on  the  Statute  of 
EHzabeth  clearly  establish,  that  personal  property  is  rateable.  These  deci- 
UODS  could  only  be  got  rid  of,  by  words  of  positive  enactment,  and  as  the 
Statute  contains  no  such  positive  words,  the  old  law  must  be  taken  to  pre- 
vail and  contmue.     This  Court  cannot,  and  will  not,  do  by  implication  that 

(p)  11  Rep.  59. 
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Qu^n's  Bench,  which  ought  to  l>e  done  by  an  express  act  of  the  legislature.     This  rule  most, 
The  QuiEN     therefore,  be  made  absolute,  to  quash  the  rate. 

r. 

LuMSDAiNB.  LiTTLEDALE,  J.— The  Statuto  of  the  43d  of  Elizabeth,  embraces  two 
classes  of  contributors  to  the  poors^  rate.  First,  '*  every  inhabitant,  parsoo, 
vicar,  and  other,'*  which  includes  all  the  inhabitants  within  the  parish ;  and 
secondly,  ''every  occupier  of  hkndn,  houses,  tithes  impropriate,  propriatioiu  of 
tithes,  cual  mines,  or  saleable  underwoods,  within  the  parish."  Thente- 
ability  of  personal  property  depends  upon  the  first  part  of  this  section,  tod 
so  far  as  the  decisions  have  hitherto  gone,  stock  in  trade,  and  ships,  are  the 
only  kinds  of  personal  property  in  respect  of  which  inhabitants  liave  been 
held  to  be  ratable.  Then  comes  the  6th  and  7th  of  W.  4,  c.  9B,  which  pro- 
bably con  tern  plat  eil  that  personal  property  should  no  longer  be  included  in 
the  rate.  It  recites  that  it  is  desirable  to  establish  one  uniform  mode  of  nte- 
ing,  but  its  provisions  are  conflned  to  the  mode  of  rating  hereditaments.  It 
is  evidently  not  a  declaratory  act,  and  the  only  way  in  which  it  can  affect  the 
rateability  of  pergonal  property,  is  by  contending,  that  so  far,  it  amounts  tot 
repeal  of  that  Statute.  But  that  argument  cannot  be  maintained.  It  roerelj 
contains  a  provision  as  to  rating  a  certain  description  of  property,  but  doei 
not  amount  to  a  repeal  of  the  Statute  of  Elizabeth. 

Patteson,  J. — I  am  entirely  of  the  same  opinion.  It  is  clear  that  under 
the  Statute  of  Elizabeth,  personal  property  is  rateable,  provided  it  be  visible 
and  profitable.  That  was  decided  by  Lord  E/lenborouph,  in  Rex  v.  Amklh 
side  (7).  Then  as  to  the  6th  and  7th  of  W.  4,  c.  76,  I  agree  that  it  is  not 
a  declaratory  Act,  to  the  effect  that  personal  property  shall  not  be  liable  to 
contribute  to  the  rate,  nor  does  it  repeal  the  Statute  of  Elizabeth.  lodndl 
do  not  believe  that  the  legislature  contemplated  in  the  slightest  degree,  thrt 
it  shotdd  have  any  such  eflect.  The  object  of  the  Statute  was  to  estalM 
one  uniform  mode  of  rating,  and  it  does  not  affect  the  rateability  of  persooil 
property.  When  the  Statute  was  passed,  it  was  well  known  by  the  decbion 
in  Rex  v.  Joddrell  (r),  how  the  law  stood. 

Coleridge,  X — I  am  of  the  same  opinion.  I  do  not  see  any  intentioe 
expressed  by  the  Legislature  to  repeal  the  provisions  of  the  Statute  of  JSilKiih 
beth.  That  personal  property  is  rateable  under  that  Statute,  if  it  be  visiUe 
and  profitable,  cannot  be  doubted.  Under  these  circumstances,  if  the  legii- 
lature  had  intended  to  release  this  species  of  property  from  contributing  to 
the  rate,  it  might  have  been  done  by  introducing  two  or  three  lines  into  the 
Statute,  to  express  that  intention.  We  cannot  therefore  do  that  which  the 
legislature  has  abstained  from  doing.  The  silence  of  the  Statute  as  to 
stock  in  trade,  is  quite  consistent  with  the  supposition,  that  it  was  only  in- 
t<fnded.  to  provide  for  a  uniform  mode  of  rating,  one  species  of  rateable 
property. 

Rule  absolute  to  (]uash  the  order  of  Sessions  and  the  rate 

(q)  10  E:i8t,  380.  (r)  1  B.  &  Ado.  403, 
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Doe,  dem.  Taylor  and  another  v.  Crisp;  Ou^nVBrtw*. 

Nor.  13. 

PJECTMENT  to  recover  certain  copyhold  lands  in  the  manor  ot  fyhtkam,      l.  When  aa 

in  the  county  of  Kent,  and  whereof  Thomas  Taylor  was  seized  accord-  "^J/  J*  ^^ 
ine  to  the  custom  of  the  manor.     The  custom  of  the  manor,  as  regards  des-   heir  upon  a 

•    1        rwyt  'J  u      A      •         r        conQilion,  ex» 

xot,  was  the  custom  of  gavelkmd.     The  cause  was  tried  at  the  Assizes  lor  press  notice  of 
Kent,  and  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  this  condTt\on°mus» 

Cbart  on  the  following  case :—  hfnf  befoJe  his 

The  lessors  of  the  plaintiff  were  proved  on  the  trial  to  be  the  great  grand-   esute  can  be 
KMU,  and  the  customary  co-heirs  at  law,  of  the  before-named  T  Taylor,  who  ^^g^'lj^'^court 
nde  his  will,  bearing  date  the  9th  day  of  April,  1801,  whereby  after  reciting  will  not  draw 
that  he  was   seised  in   fee,  of  a  moiety  of  certain  freehold  and  copyhold  }"eL?wh!ch'a" 
hods,  and  that  his  late  son,  T  Taylor,  some  short  time  since  departed  this   stated  in  a  spe- 
Kfe,  intestate,  being  seised  in  fee  of  the  other  or  remaining  moiety  of  the  said  ^  power'to  do 
freehold  premises,  and  also   possessed   of  three  leasehold  messuages,  and  ^°  >s  g'^\^°  ^Y 
kiving  his  widow,  Sarah  Taylor,  and  three  daughters,  namely,  Lucy  Ann,   accepted  by  the 
Mary,  and  Eleanor  Morgan  Taylor,  him  surviving,  upon  whose  decease  ^^^J  *J*^^ 
die  said  ITkomas  Taylor,  the  grandson,  became  entitled  to  the  moiety  of  the  there  are  some 
aid  freehold  premises,  of  his  said  late  father,  as  well  as  to  a  share  of  the  per-  qqu^^  will  not 
leoal  estate;  and  that  T.  Taylor  deceased,  before  his  death,  declared  his   exercise  such  a 

.  ,,  power,although 

intention   that   his  said  son   Thomas  should  have   his   freehold    estate  at   it  may  be  re- 
tke  time  of  his  decease,  and  that  his  said  thrpc  daughters  should  have  and   *®^  ^^^  ^^.^ 
kentitled  to  the  said  three  leasehold  messuages  equally,  subject  nevertheless,  to  a  copyhold 
to  the  estate  for  life  therein  of  the  said  Sarah,  the  wife,  and  then  the  widow   ^ectmenf 
•fthe  said  Thomas  Taylor  deceased,  as  aforesaid;  and  that  the  said  Thomas  beft^re  he  is  ad- 
ffylor  in  order  if  possible  to  confirm  the  intention  of  the  snid  Thomas 
Taylor,  deceased,  was  desirous  of  devising  his  said  moiety  of  the  said  freehold 
ptttnises,  and  the  entirety  of  the  said  copyhold  premises  to  his  said  grand- 
*oii^  7!  Taylor,  upon  the  condition  thereinafter  mentioned  concerning  the 
itme ;  he,  the  said  JTiomas  Taylor,  did  thereby  give  and  devise  All  that  his 
i^oietj  in  all  that  the  said  freehold  messuage,  and  also  his  copyhold  premises,  and 
iho  all  and  every  other  his  freehold  and  copyhold  premises,  situate  elsewhere, 
mto  his  daughter-in-law,  the  said  Sarah  Taylor,  for  the  term  of  her  natural 
Ife;  and  from  and  immediately  after  her  decease,  and  immediately  thereupon, 
Vegave  and  devised  the  said  moiety  of  the  said  freehold  and  copyhold  pre- 
ibes  unto  his  said  grandson,  the  said  T  Taylor;  to  hold  to  him,  his  heirs  and 
Vlugns,  for  ever,  "  upon  this  express  condition,  nevertheless,  and  not  other- 
*iie,  that  he,  my  said  grandson,  Thomas  Taylor,  shall  and  do,  within  three 
■enths  next  after  my  decease,  by  good  and  sufficient  conveyances,  assign- 
iMnts,  or  other  assurances,  assign  over,  release,  exonerate,  and  discharge  the 
Mttd  leasehold  premises,  late  of  my  said  son,  Thomas   Taylor,  deceased,  and 
■ttnate  in  Lewisham  aforesaid,  and  all  his  right,  claim,  and  demand  whatso- 
ever, in  and  to  the  said  leasehold  premises,  unto  and  for  the  benefit  of  his  said 
three  sisters  Lucy  Ann,  Mary,  and  Eleanor  Morgan^'^  in  manner  thereinafler 
mentioned ;  "  but  in  case  he,  my  said  grandson,  T.  Taylor,  shall  object  or  refuse 
'to  make  and  execute  such  conveyances,  assignments,  or  other  assurances  of 
hii  respective  estatei^,  rights,  and  interests  of,  in,  and  to  the  said  leasehold  pre- 
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Queen^i  Bendu    mises  before  described,  unto  and  for  the  benefit  of  his  said  three  sisten  re«- 

DoB,  dem.      pectivcly,  in  the  manner  above  mentioned  and  described,  then  in  that  case, 

Taylor        ^^^  upon  failure  thereof,  and  immediately  upon  such  failure,  1  do  hereby 

Crisp.         revoke  and  make  void  the  devise  of  the  said  freehold  and  copyhold  ettttes 

heretofore  by  me  given  and  devised  to  my  said  grandson ;  and  1  do  berehjr 

give,  devise,  and  bequeath  the  same  freehold  and  copyhold  estates,  from  tod 

immediately  after  the  decease  of  his  said  mother,  unto  his  said  three  listen, 

and  to  their  heirs  and  assigns  for  ever  equally,  share  and  share  alike."    Thi 

testator  died  in  1808,  leaving   the  said  Sarah  Taylor,  his  said  gnndioi 

Thonuu  Taylor,  and  also  his  gprand-^laughters,  the  three  sisters  of  his  aid 

grandson,  him  surviving.     Sarah  Taylor  entered  into  possessioD  of  the  pre* 

mises,  and  continued  possessed  till  her  death,  in  August,  1827. 

T%oma9  Taylor,  the  grandson,  died  in  February  1817,  intestate,  leaving 
his  two  sons,  the  lessors  of  the  plaintiff,  and  two  daughters,  and  also  a  widof, 
him  surviving. 

The  grand-daughters  of  the  testator,  viz.,  Luey  Ann,  Mary,  and  Ekmm 
Morgan,  were  still  living.  On  their  mother's  death,  (in  August,  1827),  they 
were  admitted,  in  the  Lord's  Court,  to  the  premises  in  question,  and  the  d^ 
fendant  claimed  by  conveyance  from  them. 

Neither  Sarah  Taylor,  the  daughter-in-law,  nor  T%onuu  Taylor,  thegnod- 
son,  was  ever  admitted  to  the  premises  in  question,  nor  Imd  the  present 
lessors  of  the  plaintiff  been  admitted. 

The  defendant  objected  ;  first,  that  as  there  was  no  evidence  of  the  en- 
cution  by  the  grandson,  of  any  such  conveyances  or  releases,  for  the  benefit  of 
his  sisters,  as  were  required  by  the  will,  nor  evidence  of  any  tender  or  oCr 
by  the  grandson  to  execute  such  conveyances  or  releases,  the  lessors  of  the 
plainti/T  were  not  entitled  to  recover.  Secondly,  that  the  lessors  of  theptus* 
tiflf  had  not  shewn  any  sufficient  admission  to  entitle  them  to  recover. 

The  plaintiff  contended  that  it  was  not  incumbent  on  him  to  ofier  eii- 
dence  on  either  of  the  above  points,  as  required  by  the  defendant ;  and,  thit 
there  being  no  evidence  of  any  objection  or  refusal  by  Thomas  Taylor,  tb 
gpdnd^n,  to  execute  such  conveyances  or  releases,  the  plaintiff  was  entitM 
to  recover. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  above  ohjectiotf 
of  the  defendant  were  valid. 

If  the  Court  should  be  of  opinion  that  neither  of  the  above  objectk>ns  m 
valid,  the  verdict  was  to  stand  ;  if  the  Court  should  be  of  opinion  that  the  M 
objection  was  valid,  the  verdict  was  to  be  for  the  defendant. 

If  the  Court  should  be  of  opinion  that  the  last  objection  was  valid,  a  noonut 
was  to  be  entered. 

Thesiger,  for  the  lessors  of  the  plaintiff. — This  will  creates  a  conditioiii 
limitation,  according  to  the  rule  laid  down  in  Avelyn  v.  Weard(a) ;  Fearns^ 
Remainders,  272,  9th  ed.  Thonuis  Taylor,  the  testator's  grandson,  up* 
whom  the  condition  is  imposed,  was  the  heir-at-law  of  the  testator,  and  if  K 
will  had  been  made,  he  would  have  taken  this  copyhold  estate  without  utf 
condition.  In  Fraunces^  Case  {b),  it  is  laid  down,  that  conditions  or  prarisoci 
which  will  destroy  former  estates,  shall  be  taken  stnctly ;  and  the  dtstioctioD 

(a)  1  Ves.,  ten.  420.  (b)  8  Rep.  180. 
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which  exists  between  conditions  that  create  an  estate,  and  conditions  that  Queem*t  Bench, 
destroy  one,  is  to  be  found  in  Co.  Lit.  219,  b.  In  the  present  case  it  is  ab-  p^,  dem. 
lolntely  necessary  to  shew  that  the  heir  received  notice  of  the  condition  ;  Taylor 
because  if  he  received  no  notice,  he  would  believe  that  he  held  the  estate  by  Cmip. 
descent.  In  Fravnces*  Caae^  it  is  said,  ^*  So  note  a  good  difierence,  when  a 
nmn  binds  himself  to  do  or  perform  any  thing  to  be  awarded,  &c.,  by  a 
Btranger,  he  thereby  takes  upon  himself  to  take  notice  at  his  peril  of  all  things 
io^dent  thereunto,  for  the  saving  of  his  own  bond ;  but  as  appears  in  the 
principal  case,  and  in  the  other  case  before  said,  the  law  will  not  compel  one 
to  take  notice  of  acts  done  between  strangers,  or  of  any  uncertainty  on  pain 
of  forfeiture  of  his  estate  or  interest ;  but  in  such  case  notice  ought  to  be 
given  to  them  who  are  to  have  the  loss."  In  Doe,  d.  Kennck  v.  Beau- 
eierk{c)t  where  there  was  a  devise  of  a  mansion  and  family  estate,  to  several 
successively,  for  life,  and  in  tail ;  with  a  proviso  that  whatsoever  person  should 
by  virtue  of  the  will,  become  possessed  of  or  entitled  to  the  estate,  should 
from  the  time  he  became  so  possessed,  take  upon  himself  the  surname  of 
Hkeiwaii,  and  make  the  mansion  his  usual  and  common  place  of  abode  and 
residence;  it  was  held  that  a  tenant  in  tail  in  remainder,  succeeding  to  the 
possession,  who  had  also  become  heir-at-law  to  the  testator,  not  being  found 
to  have  had  notice  of  the  will  of  her  ancestor,  containing  such  condition,  her  title 
could  not  be  impeached  by  the  remainder- man.  That  case  is  supported  by 
Pdrter  v.  Fry  (rf),  Malloon  v.  Fitzgerald  (e),  Burleton  v.  Humfrey  (/). 
And  it  was  not  only  necessary  that  the  heir  should  have  notice  of  the  will 
and  condition,  but  also  that  such  notice  should  be  given  within  three 
months  from  the  testator's  death,  so  that  he  might  have  a  reasonable  time 
allowed  to  perform  the  condition.  Upon  this  point.  Lord  Eiienborottyh,  C.  J., 
lays,  in  Doe,  d.  Kenrick  v.  Beauclerk,  *'  Where  a  party  is  really  ignorant  of 
the  existence  of  the  instrument  in  which  the  condition  is  contained,  and  where 
ke  would  have  good  title  if  there  were  no  such  instrument,  it  seems  unrea- 
•ooable  to  hold  that  a  neglect  of  the  terms  of  that  condition  should  subject 
him  to  a  loss  of  the  estate ;  it  would  encourage  the  concealing  of  the  instru- 
meot  till  a  breach  were  incurred,  so  to  decide  ;  and  no  substantial  inconve- 
nience can  result  from  holding,  that  the  person  entitled  to  avail  himself  of  a 
breach,  should  take  care  that  the  condition  was  known  to  the  person  who  was  to 
comply  with  it.*'  The  Court  will  not  presume  that  a  notice  was  given,  for  it 
does  not  even  appear  that  the  heir  knew  that  a  will  was  in  existence.  It 
cannot,  therefore,  be  contended  that  he  objected  or  refused  to  make  the  as- 
signment for  the  benefit  of  his  sisters;  and  at  all  events,  the  defendant  was 
bound  to  shew  that  the  heir  had  express  notice  of  the  will  and  condition. 
As  to  the  other  point,  it  is  quite  clear  that  the  lessors  of  the  plaintiff  are  en- 
titled to  bring  ejectment,  although  they  have  not  been  admitted  in  the  I^ords' 
Cburt.  Thomas,  the  grandson  never  dealt  with  the  reversion  during  his  lifetime ; 
md  the  lessors  of  the  plaintilF  claim  as  heirs  to  the  testator,  who  was  the 
pcnon  last  actually  seised.  Right,  d.  Taylor  v.  Banks  {g),  is  an  express 
luthority  to  shew,  that  an  heir-at-law  may  devise  a  copyhold  estate,  without 
being  first  admitted. 

(e)  11  East,  658.  (e)  3  Mod.  29. 

(d)  1  Vent.  199;  1  Mod.  300;   Sir  (/)  Ambler,  256. 

T.  Rav,  236.  (g)  3  B.  &  Ad.  664. 
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QmeeiCt  Bryidt,  Sir  /.  Campbell,  A.  G.,  for  the  defendant. — The  last  point  is  not  disputed. 
Doe  dm.  '^^^  lessors  of  the  plaint iflf  bring  the  ejectment  as  heirs-at-kw  of  the  testitoTf 
Taylor  and  therefore  the  burthen  of  proof  lies  upon  them.  The  will  of  the  ancestor 
Ougp.  >8  produced,  and  then  a  conditional  limitation  is  found,  which  was  tutake  efEstt 
upon  the  happening  of  a  certain  event,  llie  testator,  aHer  stating  that  he  vu 
desirous  of  carrying  the  intentions  of  his  deceased  son  into  effect,  devised  tbe 
copyhold  estate  to  his  grandson  in  fee,  upon  the  express  condition  that,  withm 
three  months  after  his  decease,  he  should  make  a  conveyance  of  certain  less^ 
hold  premises  to  his  three  sisters.  It  was,  therefore,  incumbent  on  tbe  giand- 
son  to  do  every  thing  in  his  power  to  carry  the  intentions  of  the  testator  into 
full  effect;  and  there  is  an  express  direction  that  if  he  should  object  orrefuMio 
make  such  conveyances,  then  immediately  upon  such  failure,  the  derise  iolu 
favour  is  declared  to  be  revoked,  and  the  premises  are  devised  to  tbe  three 
grand-daughters  of  the  testator.  The  intention  of  the  testator  is,  thereioR^ 
ck;arly  expressed,  that  if  the  grand-daughters  did  not  become  tbe  ovDencf 
the  three  leasehold  houses,  they  should  in  that  event  take  the  freehold  aod 
copyhold  estates.  Then,  under  the  facts  which  are  stated  in  the  case,  it  nrast 
lie  presumed,  that  Thomas,  the  grandson,  had  notice  of  the  will  and  oonditioo: 
he  saw  his  mother  enter  into  the  possession  of  the  premises  upon  the  testa- 
tor's death,  although,  if  he  had  put  in  his  claim  as  heir,  he  would  hare  leeo 
entitled  to  immediate  possession  of  the  estate.  This  circumstance  detrij 
shews  that  he  had  notice  of  the  will,  and  as  he  never  performed  the  conditioB 
which  it  contained,  the  limitation  over  took  effect,  and  the  three  daugfaieiii 
through  whom  the  defendant  claims,  were  entitled  to  take  the  estate. 

Thesiger,  in  reply. — It  may  be  admitted  that  it  appears  to  have  been  the 
testator's  intention,  that  his  three  grand-daughters  should  take  the  leasehold, 
or  the  freehold  and  copyhold  estates ;  but  the  argument  on  the  other  side 
must  go  further,  and  shew  that  the  heir-at-law  was  to  take  notice  of  the 
condition,  at  his  own  peril.  There  is  nothing  in  the  case  to  shew,  thit  the 
grandson  had  any  knowledge  of  the  existence  of  the  will,  or  even  of  the  deitk 
of  the  testator,  or  that  his  mother  entered  into  the  occupation  of  the  premisei. 
All  the  cases  tend  to  shew  that  to  destroy  the  heir's  estate,  exprea  notice  of 
the  condition  is  necessary;  and  even  an  express  notice  would  beinsufficieDt, 
unless  it  had  been  given  within  three  months  from  the  testator's  death. 

fiOrd  Denman,  C.  J. — This  question  does  not  depend  upon  the  coDstrac- 
tion  of  the  will,  but  it  is  only  necessary  to  consider  the  point  which  hasbeei 
made,  as  to  the  wont  of  notice  to  the  heir-at  law.  In  Doe,  d.  Kenrkk^^ 
Beauclerk,  it  is  said  to  be  absolutely  essential  that  the  heic  shall  have  notice 
of  a  condition  ;  and  indeed  the  necessity  of  it  is  scarcely  disputed  on  the 
other  side.  The  only  question  therefore  is,  whether  we  can  infer  tliat  a  notiee 
was  given  in  the  present  case.  In  Doe,  d.  Kenrick  v.  Beauclerk,  Lord  £Zbi* 
borough  says,  that  nothing  can  be  presumed  upon  a  special  verdict;  and  foI 
say  here.  I  say,  that  no  inference  can  be  drawn  from  facts  which  are  stated, 
unless  a  power  to  do  so  is  given  by  the  parties,  and  accepted  by  the  Omrt 
Here  no  such  power  is  reserved,  and  if  it  had  been,  I  am  pnetty  confident 
that  the  Court  would  not  have  exercised  it.  The  determination  of  sudis 
question  is  a  matter  peculiarly  within  the  province  of  a  jury,  because  «he- 
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tfcer  notice  was  given  or  not,  would  depend  upon  the  age,  knowledge,  and  Queen^s  Bench. 

attnations  in  life  of  the  parties,  and  upon  ten  thousand  other  circumstances,  ^^^  ^^^ 

fiiMD  which  we  could  not  draw  any  just  or  proper  conclusions  (A).     Upon  Tayutk 

Uie  ground,  tnercfore,  of  the  necessity  of  notice,  anci  upon  tne  autnority  of  cribp. 
Ihe  case  I  have  mentioned,  I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
pidgment. 

Pattbson,  J. — I  entirely  agree.  Notice  was  clearly  necessary  in  this  case. 
It  is  not  essential  to  enquire  what  description  of  notice  ought  to  he  given  ; 
whether  it  must  be  given  by  the  person  who  claims  adversely  to  the  heir,  or 
wliether  it  is  sufficient  merely  to  bring  home  to  him  a  knowledge  of  the  con- 
ditkm,  we  need  not  now  determine. 

Williams,  J. — I  am  of  the  same  opinion.  The  Court  cannot  draw  any 
ittfereDces  from  the  facts  which  are  stated,  and  the  position  which  has  been 
■dvinced,  that  the  G)urt  may  and  ought  to  do  so,  cannot  be  maintained. 

CoLERiDOB,  J. — This  is  clearly  a  conditional  limitation,  and  therefore  the 
cues  which  have  been  cited,  are  applicable.  It  is  contended  that  notice  to 
the  heir  may  be  inferred  from  the  statements  in  the  case,  but  as  to  that,  I  agree 
^rith  the  rest  of  the  Court.  If  I  were  required  to  draw  an  inference,  I  should 
■ot  be  inclined  to  come  to  the  conclusion  that  notice  was  given ;  because, 
flince  the  fact  is  not  expressly  stated,  I  should  infer  that  there  was  some  good 
vesson  why  it  was  omitted. 

Judgment  for  the  plaintiffs. 

^)  Nor  will  the  Court  upon  all  oc-      Quarter  Sessions.     See  The  Queen  v. 
ions  inquire  into  matters  of  fact,  which       The  Marquis  of  Salisbury,  ante,  444. 
properly  cognizable  by  the  Court  of 


Carnaby  v.  Welby,  Wendover,  and  others.  2Vor.  2. 
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RESPASS  for  breaking  and  entering  the  dwelling-house  and  closes  of  in  trespass  for 
the  plaintiff,  and  seizing  his  goods.  eS^nfa"^ 

«.  PUai.  /Vr^^,  Not  guilty,  except  as  to  certain  goods.  dwelling- 

Seeond^  As  to  breaking  and  entering  the  house  and  closes,  that  the  plaintiff  seising  goods 
VIS  not  possessed  thereof  ^aV^^a'  t^^* 

Third,  That  they  were  the  soil  and  freehold  of  Elizabeth   Welby  and  tified  under  a 
Amoto  Charlotte  Welby.  T^Vw^;^* 

Fourth,  That  the  goods,  except  as  in  the  first  plea  excepted,  were  not  the  thereon.    The 
property  of  the  plaintiff.  ^J^i^tioS.'Jd- 

Fifth,  As  to  the  breaking  and  entering,  actio  non,  because  before,  &c.,  one  muted  the 
WUliam  Ostler  sued  out  a  writ  of  y?.  fa.  against  Samuel  Bower,  which  writ  iivery  of  the 
mm  delivered  to  the  defendant  Welby,  then  sheriff  of  Lincolnshire,  to  be  ^J^^^^^IdoS 

dnlj  executed,  by  virtue  whereof  he  made  his  warrant  in  writing,  directed  to  forma,  and  con- 
cluded with  ae 
injuria  tud  absque  residua  cauMte:  Held,  that  under  this  pleading  the  onus  .ay  upon  the  defend- 
ant to  prore  that  the  seizure  was  made  by  the  defendants  under  the  writ  and  warrant. 
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Qtue^tBtneh,  the  dfrendaii  r,  IVendover,  and  delivered  the  same,  &c^  and  that  cerUin  goodi 
Carnaby       of  Boiter,    liable  to  be  taken  in  execution,   were  in  the  dweiling-hooK. 
*■  whereupon,  fir  the  purpose  of  levying,  &c.,  the  outer  door  being  fastaed, 

the  defendants  bruke  open  the  sanie,  &c. 

Sixth,  Similar  to  t^e  fifth,  but  referring  to  the  inner  door. 

Seventh,  Payment  into  court  of  3/.,  to  cover  the  trespass,  as  to  the  ei- 
cepted  articles,  and  denial  of  damages  ultra. 

Replication,  as  to  the  fit  st,  second,  and  fourth  pleas,  issue  joined ;  u  to 
the  third,  traverse,  and  issue  joined;  as  to  the  fifth  and  sixth  pleas,  dnt 
though  the  yf.y^r.  did  issue,  and  was  delivered  to  the  defendant  fTe/^&y,  and  he 
made  a  warrant  to  Hendovt  '^,  in  manner  and  form  alleged ;  neverthelesi  the 
defendants  committed  the  trespasses  tie  injuria  aud  aheque  rendvQ  camm; 
as  to  the  seventh,  damages,  ultra. 

Ai  the  trial  before  Ix)rd  Abinger,  C  B«  at  the  LtneolnMhire  Spn^ 
Assizes,  1837,  the  plaintiff*  proved  himself  to  have  been  in  possession,  lad 
did  not  rely  upon  that  pi'oof  only,  but  also  gave  in  evidence,  an  agreement 
between  Bower  and  himself,  purporting  to  vest  the  goods  in  him.  He  ibe 
proved  the  commission  of  the  trespasses. 

The  defendants  called  no  witnesses,  but  addressed  the  jury  as  to  the  bmi 
fide*  of  the  agreement. 

The  plaintiff  thereupon  contended,  that  he  was  entitled  to  the  verdid, 
whether  or  not  the  agreement  was  bond  fide,  inasmuch  as  he  was  profed  t» 
have  been  in  possession ;  and  as  the  case  stood,  the  defendants  appeaid 
only  as  wrong  doers.  The  learned  Chief  Baron,  however,  was  of  opinioD  tint 
the  pleadings  admitted  the  property  to  have  been  duly  taken  under  tlie 
execution,  and  told  the  jury,  that  the  great  question  for  them  was,  whether  or 
not,  the  agreement  of  sale  was  a  bond  fide  transaction ;  whether  the  pro- 
perty was  the  plaintiff's  ;  that  the  burden  of  proof  as  to  that  was  csst  oDtlie 
plaintiff;  and  that  if  any  doubt  remained  on  their  minds  on  that  questioii 
the  defendants  were  entitled  to  their  verdict. 

Verdict  for  the  defendants. 

A  rule  nisi  having  been  obtained  for  a  new  trial,  on  the  ground  of  nit- 
direction, 

Balguy  and  Goulbum,  Serjt.,  now  shewed  cause. — ^The  plaintiff  htuig 
taken  on  himself  to  shew  his  title,  had  elected  not  to  rely  on  possesskm  colji 
and  therefore  the  jury  being  satisfied  that  the  transfer  was  fraudulent,  hive 
rightly  found  a  verdict  for  the  defendants.  The  jury  must  be  taken  to  hife 
decided  correctly  on  the  evidence  submitted  to  them,  and  if  so,  the  pbiolif 
was  not  entitled  to  recover.  It  was  not  objected  at  the  trial,  that  the  <k- 
fendants  had  failed  to  shew  that  they  were  acting  under  the  writ. 


Adams,  Serjt.,  and  Hum/ret/,  contrd. — "  Not  the  property  of  the  pbia- 
tifif^'  in  these  pleadings,  means,  '<  not  in  the  possession  of  the  plaintiff.^  Tlie 
evidence  of  simple  possession  therefore,  by  the  plaintiff,  no  matter  bo« 
fraudulent,  was  sufficient  as  against  a  wrong  doer.  On  this  issue  he  wis  not 
bound  to  prove  his  title  absolutely,  but  only  relatively  as  against  the  dft* 
fendant,   NicoUe  v.   Bastard  (a),    Heath  v.   3£iilward'(b),    Ashmor*  t. 

(a)  2  C.  M.  and  R  659.  (b)  2  Bing.  N.  C.  98 ;  S.  C.  I  Hodgei, 

198. 
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ibrdif  (e).   And  these  defendants,  no  evidence  being  offered  to  connect  them    Qim«i»*#  Benth, 
with  the  writ  and  warrant,  must  be  taken  to  be  wrong-doers,  because  the       carnaby 
replication  to  the  fifth  and  sixth  pleas,  does  not  amount  to  an  admission  «• 

that  the  seizure  was  duly  made  by  them  under  process,  Lucas  v.  NockeUs  (d) ; 
ind  it  is  obvious  that  this  objection  was  made  at  the  trial. 

Lord  DBBiHAff,  C.  J. — I  have  been  very  unwilling  to  come  to  the  conclu- 
uon  at  which  the  Court  has  arrived ;  this  case  having  been  tried  on  the 
merits,  and  the  verdict  not  being  opposed  to  the  evidence.  But  it  is  clear,  that 
the  objection  now  insisted  on,  was  made  at  the  trial ;  and  that  the  Lord  Chief 
Baron  was  then  of  opinion,  that  under  the  replication,  nothing  is  put  in  issue 
bat  the  property  in  the  goods.  The  case  of  Lucas  v,  Nockells,  has  decided 
that  his  opinion  was  incorrect.  Neither  do  I  think  the  suggestion,  which 
occurred  to  myself,  that  nothing  was  put  in  issue  except  whether  or  not  this 
was  a  colourable  seizure,  can  be  supported.  The  rule  therefore,  for  a  new 
trial,  must  be  made  absolute. 

Pattsson,  J. — ^I  also  regret  to  disturb  a  case  which  has  already  been  tried 

00  the  merits.    However,  Heath  v.  Milward,  is  an  authority  which  distinctly 

establishes  that  the  question  raised  on  the  second  issue  was,  whether  the 

plaintiff  was  in  actual  peaceable  possession  at  the  time  of  the  trespass.   The 

question  left  to  the  jury  was,  whether  the  possession  was  fraudulent ;  and  I 

itink  that  was  one  which  was  not  competent  to  be  enquired  into.    The  fourth 

pka  is,  that  the  goods  were  not  the  property  of  the  plaintiff.     Between  that 

plea  therefore  and  the  second,  a  distinction  exists.    The  fourth  raises,  in  terms, 

a  question  of  property  altogether.    Now,  the  plaintiff  might  have  relied  on  the 

evidence  of  his  possession  as  proving,  prima  facie^  his  property.     And  it 

voald  have  been  much  better  had  he  relied  on  that  evidence  nakedly.     If  he 

diose  to  go  into  other  evidence  to  prove  the  property,  and  failed  to  establish 

it  by  that  evidence,  he  can  scarcely  contend  that  the  jury  were  bound  to  find  a 

verdict  for  him.    Still  he  may  say,  that  although  he  did  go  into  other  evidence, 

3fet  as  he  was  proved  to  have  been  in  possession,  the  jury  ought  to  have  been 

directed,  if  they  felt  any  doubt  as  to  the  property,  to  find  for  the  plaintiff; 

tad  I  think  that  such  would  have  been  the  proper  direction.     The  possession 

being  in  the  plaintiff,  the  defendants  must  be  considered  as  wrong-doers,  until 

Aey  have  most  distinctly  taken  the  property  out  of  the  plaintiff.    With  respect 

to  the  replication  to  the  fifth  and  sixth  pleas,  I  can  see  no  difference  between 

admitting  the  writ  only,  and  admitting  the  writ  and  the  warrant  also.    Em- 

4mc%  of  such  an  admission  might  have  been  pretty  strong  evidence  to  connect 

the  possession,  with  the  possession  under  the  writ.     But  the  question  here 

•rises  ifpon  (ks  pleadings^  and  therefore  is  different ;  and  upon  them  nothing 

uui  be  inferred  to  be  admitted,  but  what  actually  is  admitted.    In  the  case  of 

Emcos  v.  Nockellsy  it  was  held,  that  under  a  similar  replication,  the  plaintiff 

B^ht  shew  that  the  seizure  was  colourable.     But  a  colourable  seizure  is  no 

■eizure.     It  comes  then  to  this,  where  a  plaintiff  says  that  there  was  no 

■eixnre,  does  the  onus  lie  upon  him  to  shew  that  there  was  no  seizure,  or  on 

the  defendants  to  shew  that  there  was  one  ?     1  must  say,  that  in  my  opinion^ 

ft 

(c)  7  C.  &  P.  501.  {d)  4  Bing.  729;  10  Bing.  157.' 
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the  onus  lios  upon  the  defendants :  they  have  asst  rted  an  affimuitive,  and 
they  must  prove  it. 

WiLLiAAis,  J. — In  order  to  dispose  of  this  rule,  it  is  sufficient  to  regard 
the  possession  of  the  }iouse  only,  because  although  the  merits  of  the  cue 
have  been  decided,  still,  if  the  plaintiff  is  entitled  to  some  damages,  by 
reason  of  the  possession  of  the  house  by  the  defendant  as  a  wrong-doer,  ke 
is  entitled  to  a  new  trial.  There  was  abundant  evidence  to  prove  the  pot- 
session;  and  though  the  writ  and  warrant  were  admitted,  and  even  a  seizore 
under  them,  still  the  defendants  would  stand  as  wrong-doers,  unless  some- 
thing were  shewn  to  connect  such  a  seizure  as  being  made  by  them  under 
that  writ  and  warrant ;  and  nothing  of  that  kind  was  shewn. 

Coleridge,  J. — Every  thing  seems  to  me  to  turn  on  the  replication  to  the 
fifih  and  sixth  pleas.  Because  what  was  said  as  to  that,  would  vary  tb 
effect  on  the  evidence  as  to  tha  rest.  The  question  then  is,  whether  tin 
Lord  Chief  Baron  was  right  or  wrong  in  his  direction  to  the  jury;  tod  I 
think  that  he  was  wrong.  The  seizure  under  the  warrant  was  traversable 
matter,  and  was  traversed  ;  and  nothing  was  left  to  the  jury  upon  the  subject; 
nor  indeed  was  any  evidence  offered  to  prove  it,  but  it  was  taken  incorredlj, 
as  if  the  seizure  had  been  admitted  by  the  replication  to  have  been  made  br 
the  defendants  under  the  warrant,  which  it  was  not  The  fifth  and  sixtli 
pleas  may  therefore  be  considered  as  altogether  struck  out  of  the  recori 
The  case  therefore  stands  as  one  of  an  unlawful  entry  and  seizure,  witboot 
any  justification,  and  the  property  as  against  a  wrong-doer  was  sufficieotlT 
proved  by  the  evidence  of  possession. 

Rule  absolute. 


Abr.  3. 


Bainbridge  v.  Firmston. 


Astumji^t.  The     A  SSUMPSIT      The  declaration  stated,  that  in  consideration  that  tbe 


dcHrlaration 
stated,  that  in 
consideration 
that  the  plain- 
tiff, at  the  re- 


conscnted  to 
allow  the  de- 
fendant  to 
weigh  divers 
boilers  of  the 
plaintiff  of 


plaintiff,  at  the  request  of  the  defendant,  had  consented  to  allow  the 
defendant  to  weigh  divers  l>oilers  of  the  plaintiff  of  great  value,  to  wit,  Ac* 
the  defendant  promised  the  plaintiff  that  he  would,  within  a  reasonable  tirM 
nuestof  thedc  ^ftgj.  tjjg  gjjj^  weighing,  leave  and  erive  up  the  said  boilers  in  as  perfect  a  «»• 

lendants,  had         ...  ,  ^  ^  ,        ,        ,         ,   .     ./«.  i  •  •     ti^^ 

dition,  and  as  fit  for  use  by  the  the  plamtifl,  as  the  same  were  in  at  tbe  in* 
of  the  consent  so  given,  &c.  Averment,  that  though  in  pursuance  of  vA 
consent,  the  defendant  weighed  the  boilers,  yet  that  he,  not  regarding  M 
promise,  did  not,  within  a  reasonable  time,  &c.,  leave  and  give  up  tbe  laid 
great  value,  to  boilers  in  as  perfect,  &c.,  but  on  the  contrary,  that  he  took  the  same  to 
defendant  pro-  pieces,  and  left  them  in  a  detached  condition,  whereby  the  plaintiff  bad  be» 
thcV^ilerl^in^s  P^^  *°  &''^^*  trouble  and  inconvenience,  and  been  deprived  of  the  use  of  tb 
said  boilers,  and  was  compelled  to  expend  divers  sums  in  putting  tbe  nn 
pieces  together,  to  the  damage,  &c. 
Plea :  non-assumpsit. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  Sittings  after  last 
Term,  the  plaintiff  obtained  a  verdict  for  35/.  lOi. 

weighed,  &c.,  yet  he  did  not  leave,  &c.    In  motion  on  arrest  of  judgment.  Held,  that  ft  sui&- 
cient  consideration  for  the  promise  appeared  in  the  declaration. 


perfect  condi- 
tion as  they 
were  at  the 
time  of  the  con- 
sent given;  that 
though  in  pur- 
suance thereof 
the  plaintiff 
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Rule  refused. 

(c)  2  B.  &  C.  474 

(d)  Lord  Denmatiy  C.  J.,   Paitesoth 
FFiUiams,  and  Coleridge^  Js. 


V. 
FlKMSTON. 


yley  now  moved  for  a  rule  nm  to  arrest  the  judgment.— The  decia-    Qtteeurt  BgnA, 

oes  not  state  sufficient  consideration  to  support  the  promise  alleged,     bainbridob 

bn  is  brought  for  non-performance  of  a  promise ;  it  ought,  therefore, 

been  shewn,  at  all  events,  by  inducement,  either  that  some  benefit 

»  the  defendant,  or  to  some  stranger  at  his  request,  or  that  some 

nt  was  caused  to  the  plaintiff  by  the  weighing  of  the  boilers  (a).    In 

m  for  mere  nonfeazance  alone,  the  existence  of  some  sufficient  con- 

>n  for  the  promise  must  be  distinctly  shewn,  Elsee  v.  Outward  (Jb)^ 

.  Cort  (c).     None  such  is  shewn  here. 

'Curiam  {d). — ^The  declaration  is  well  enough.  The  defendant  having 
ason  for  wishing  to  weigh  the  boilers  which  belong  to  the  plaintiff, 
he  promise  alleged,  in  consideration  of  being  permitted  to  do  so.  It 
ppear  that  some  benefit  accrued  to  the  defendant  by  reason  of  such 
ion.     That  is  sufficient ;  the  nature  and  amount  of  that  benefit  need 


Cooper  v.  Lawson. 


Ai*.  5. 


L  against  the  defendant,  as  publisher  of  the  T%me»  newspaper.     The      i.  Where 
atter  complained  of  was  contained  in  that  newspaper,  for  the  29th   pj^j^^  ^"^ 
»er,  1837,  and  purported  to  consist  of  an  account  of  the  proceedings   libellous  con- 
i  committee  of  the  llbuse  of  Commons,  on  the  occasion  of  a  petition   mentoffuu, 
the  return  of  the  members,  for  Berwick-upon^Tloeed,  when  the  plaintiff  »"d  »  comment 

_  ,  .         ,  -  -       ,  .  .  1     -  .       -       *^      .  thereon,  which 

d  himself  as  a  surety  for  the  petitioners ;  and  of  certain  observations  comment  it  not 
.  The  account  of  the  proceedings  consisted  of  the  affidavit  of  the  plain-  ference'from'*' 
0  the  sufficiency  of  his  circumstances,  and  of  counter  affidavits  by  other  the  facts,  a  plem 
,  stating  certain  facts,  for  the  purpose  of  shewing  his  insufficiency,  j^,  i^dl!  unlMs  U 
servations  complained  of,  among  others,  consisted  of  the  following : —  justifies  the 
fhj,  may  it  be  asked,  does  this  cockney  tailor  (meaning  the  plaintiff),   well  ss  the 

this  trouble,  and  subject  himself  to  all  this  exposure  of  his  difficulties  f*fJi,  J°„  '*  ^ 
barrassments.    He  has  nothing  to  do  with  the  borough  of  Berwick'  taywhetherthe 
loeed,  or  its  members.     How  comes  it,  then,  that  he  should  take  so  g^  Oie^oomV^* 
Bterest  in  the  job  ?     There  can  be  but  one  answer  to  these  very  »«nt  "^  weU  as 

and  reasonable  queries — he  is  hired  for  the  occaeion,  &c."  2.  In  an  so. 

* .'  first.  Not  guilty ;  as  to  which  issue  was  joined ;  seeandfy,  a  justi-**^^?  h^'iTtS*^ 
,  that  the  matters  contained  in  the  affidavits,  relative  to  the  insufi^  that  the  plain- 
of  the  plaintiff  were  true;  that  the  plaintiff  at  the  time  of  making  his  I'^jfy^iJ^ 

election  peti- 
tion for  5001.,  slthoueh  he  was  then  in  insufficient  circumstances,  and  further  obsenred  diat 
AtfUdntiff  wu  Jdreafor  tha  oeeatian ;  the  defendant  pleaded,  that  the  statement  that  plaintiff 
was  in  inaufficieut  circumstances,  was  true,  and  was  part  of  public  proceedinga  before  a  legal 
Coort,  and  that  the  matter  charged  as  libellous  was  a  fair  account  of  the  proceedings,  chmI  a  6oiid 
/id§  eommetU  thereon:  Held,  that  the  plea  of  justification  was  properlr  pleaded,  and  that  the  jurr 
were  properly  directed  to  find  a  Terdict  fnr  the  plaintiff,  if  they  beliered  thitt  the  ftcU  statea 
had  not  been  proved,  or  thatthe  comment  on  themwas  not  hemifde, 
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Queen*t  BenA  affidavit,  was  insufficient  to  become  surety  ;  that  the  affidavits  were  puUic 
proceedings,  before  a  Court  legally  competent  to  entertain  them;  that  the 
matter  complained  of  was  a  fair  and  bond  fide  aocount  of  such  procee<big% 
and  a  fair  and  bond  fide  comment  thereon. 

Rtplieaiion,  de  injuria. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  Sittings  after  bit 
Term,  the  defendant  offered  evidence  to  prove  the  truth  of  the  matters  stated 
relative  to  the  insufficiency  of  the  plaintiff,  but  ofiered  no  evidence  reift* 
tive  to  the  comment.  The  learned  judge  directed  the  jury  to  find  a  verdiet 
for  the  plaintiff,  if  they  were  of  opinion  that  the  matters  stated  were  n- 
true,  or  that  the  comments  were  not  fair  and  bond  fide. 

Verdict  for  the  plaintiff. 


Sir  /.  Campbell,  A.  G.,  now  moved  for  a  new  trial,  on  the  ground  of 
direction.     The  justification  in  this  case  virtually  consists  in  the  statemartflf 
the  truth  of  the  matters  contained  in  the  article  complained  of.     The  pks 
certainly  does  go  on  to  allege  the  fairness  and  bond  fides  of  theconuneBt; 
but  such  allegation  was  immaterial,  the  plea  would   have  been  oompkle 
without  it.     The  comment  is  mere  inference  from  the  facts  stated,  and  needei 
no  justification.    No  issue,  therefore,  could  be  raised  upon  it,  and  it  ongkt 
not  to  have  been  left  for  the  consideration  of  the  jury.    Suppose,  in  an  acfiooo 
libel  brought  against  a  man,  for  stating  that  another  had  murdered  his  frtlier, 
and  was  a  disgrace  to  human  nature ;  a  plea   similar  to  the  present  voe 
pleaded,  justifying  the  statement,  by  alleging  the  truth  of  the  fact,  and  the 
fairness  and  bond  fid^s  of  the  comment.     There  can  be  no  doubt  but  that  lorb 
plea  would  be  fully  supported  by  proof  of  the  fact  only,  although  no  evi- 
dence were  offered  relative  to  the  comment.     The  present  case  is  eiact|f 
analogous.     In  Clarke  v.  Taylor  (a),  the  matter  complained  of  as  libefloM^ 
contained  a  statement  of  facts,  and  also  observations.     There  the  plea  jinri*    ^ 
fied  the  statement  of  facts  only,  and  no  proof  was  ofiered  at  the  trial  reblin 
to  the  observations,  yet  the  Court  refused  to  enter  a  verdict  for  the  plunlif    ^ 
as  to  the  observations,  though  with  respect  to  them  nothing  was  pleaded  nor 
offered  in  evidence  by  way  of  justification. 

Patteson,  J. — Had  not  the  case  of  Clarke  ▼.  Taylor  been  mentiooed,  I 
should  have  felt  no  doubt  whatever,  and  on  looking  at  that  case  it  seeniti 
me  not  at  all  applicable  on  the  present  occasion.     The  libel  there  set  oolii 
the  declaration,  was  a  paragraph  in  a  newspaper,  to  the  concluding  part  of 
which  the  justification  pleaded  did  not  apply.     Tindal,  C.  J.,  in  giving  jd|f 
ment,  after  stating  that  "  a  defendant  may  justify  part  only  of  a  libel 
taining  several  distinct  charges,'*  goes  on  to  say,  "  but  if  he  omits  toj 
a  part  which  contains  libellous  matter,  he  is  liable  in  damages  for  that  wkidi 
he  has  so  omitted  to  justify.     The  plea  in  the  present  instance  does  9/i 
afllect  to  justify  the  whole  of  the  publication,  and  we  are  to  see  whether  ifct 
part  omitted  would,  by  itself,  form  a  substantive  ground  for  an  action  of  liM 
I  cannot  say  that  it  is  of  that  description.'^   Try  the  present  case  by  that  cri- 
terion.     If  the  plea  had  not  justified  the  comment,  that  the  plaintiff  wis  birBd 
for  the  occasion,  would  it  have  amounted  to  a  complete  justification  f   Gff- 
tainly  not ;  because  that  comment  itself,  taken  alone,  was  libelkms.   Ca^ 

(a)  2  Bing.  N.  C.  654 ;  S.  C.  2  Hodges,  65. 
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of  libel  may  occur  where  it  is  not  necessary  to  lea?e  it  to  the  jury  to  say    Queen*t  Bench, 
whether  or  not  the  comments  made  upon  the  facts  have  been  fair  or  otherwise.        co^CX 
Bot  whenoTer  the  comment  assigns  a  motive,  which  is  not  necessarily  a  just       ^    v. 
iQiereoce ;  where  such  inference  may  or  may  not  arise,  there  it  becomes  a  ma- 
terial part  of  the  issue  for  the  jury  to  determine,  whether  or  not  the  inference 
was  a  just  one.    Such  is  the  case  here.   In  the  instance  put  by  the  Attorney- 
General,  it  would  be  ridiculous  to  leave  it  to  the  jury  to  say  whether  or  not 
it  is  a  &ir  comment  upon  the  fact  that  a  man  has  murdered  his  father,  to  say 
that  he  is  a  disgrace  to  human  nature.     The  defendant  seems  to  have  been 
aware  of  the  necessity  for  justifying  his  own  comment,  otherwise  he  would 
have  pleaded  that  the  facts  stated  were  true,  and  not  have  gone  on  to  justify  the 
comment.     In  my  opinion,  in  so  pleading  he  acted  judiciously,  because  the 
eoraroent  was  of  itself  a  libel ;  but  he  ought  to  have  gone  further,  and  proved 
the  fairness  of  his  comment  at  the  trial. 

Williams,  J. — Throughout  the  argument,  it  has  been  assumed  that  the  com- 
■eni  made  no  addition  to  the  facts  stated,  and  did  not  vary  the  inference 
which  naturally  arose  from  them.  But  that  is  not  so.  It  is  stated  that  the 
furty  could  not  have  acted  as  he  did,  unless  bribed ;  certainly  that  imputa- 
tion  must  have  an  effect  in  estimating  the  character  and  quality  of  the  libel. 
Where  to  a  report  of  a  proceeding  in  a  Court  of  justice,  any  thing  is  added 
hgr  way  of  comment  which  introduces  an  additional  fact  or  feature,  and  com- 
municates to  it  another  character,  that  takes  it  out  of  legal  protection. 
And  such  comment  becomes  of  itself  a  distinct  libel. 

CoLBRn>GB,  J. — The  libel  charged  stated  certain  facts,  and  in  addition  to 
AmDi  purporting  to  be  by  way  of  comment,  what  in  reality  were  certain  other 
ists,  that  the  plaintiff  was  hired,  &c.  If  I  understood  the  Attorney-General, 
hi  contended  that  it  is  indifferent  whether  a  comment  is  true  or  not.  I  can- 
M  assent  to  that ;  the  whole  sting  of  a  libel  may  be  in  the  comment.  Certainly, 
•  k  is  possible  for  a  comment  to  consist  of  nothing  but  fair  inference ;  but 
ftii  comment  goes  further;  it  states  a  distinct  fact,  which  was  a  libbl  in  itself. — 
Ibst  the  plaintiff  was  hired.  There  can  be  no  doubt,  but  that  it  was  proper 
la  be  left  to  the  jury  to  say  whether  that  was  a  fair  comment  or  not. 

Lord  Dbnman,  C.  J. — It  would  be  extravagant  to  say  that  in  all  cases  of 
JU,  any  comment  requires  a  separate  justification.     Where  part  of  a  libel 
tttfl  of  a  report  of  a  judicial  proceeding,  and  part  of  what  is  a  fair  com- 
upon  that,  then  a  justification  of  the  fact  amounts  to  a  justification  of 

tl  comment  also.     But  where  by  way  of  comment,  another  fact  is  added,  it 
br  the  jury  to  say  whether  that  fact  is  a  fair  inference  or  not.     There  was 
■.Whing  here  to  shew  that  the  defendant  had  any  right  to  say  that  the  plain- 
^  who  was  in  poor  circumstances,  must  necessarily  have  been  hired. 
*  Rule  refused  (a). 

(b)  See  Delegal  v.  Wghlei/,  3  Hodges,  158 


604  TERM  REPORTS  in  the  QUEEN'S  BENCH. 


Queen^a  Rnuh.  The  QuEEN  V.  Harland  ood  others. 

TTpon  a  finding  A    TRUE  bill  having  been  found  by  the  grand  jury  at  the  York  MidBim- 

jurv^^tthcT^  mer  Assizes,  1838,  against  the  defendants,  for  a  forcible  entry  and 

Assizes  of  a  detainer  of  certain  premises,  situate  at  Ripan,  in  that  county,  applicatkB 

inent  foraforci*  ^^^  made  in  the  Crown  Court,  to  WiUiami,  J.,  on  behalf  of  the  prosecntioni 

ble  entry  and  to  award  a  writ  of  restitution.     His  Lordship  having  granted  a  rule  callingoo 

judge  of*a8s=xe  ^he  defendants  to  shew  cause  why  such  writ  should  not  issue,  cause  m 

torefuirtr*°°  afterwards  shewn  ;  and  upon  hearing  the  affidavits  and  the  counsel  on  bA 

award  r^titu-  sides,  the  learned  judge  discharged  the  rule. 

tinn,  and  the 

Court  of Qu«ai*«       Newton,  now  moved  for  a  rule  to  shew  cause  why  a  mandamui  shonU 

Sench  has  no  .  •' . 

authority  to  re-  not  issue,  commanding  the  learned  judge  to  award  an  immediate  writ  of  rei- 

BiwT-  and  inhe  **^"*'0">  ^^  ^^r  such  rule  as  the  Court  might  consider  most  suited  to  the  ci^ 

case  has  not  cumstances. 

by  certiorari  Under   this   indictment  a  defendant  cannot  question    the  title  of  tfe 

that  Court  has  prosecutor.     If  he  choose   to  deny   the    force,    he    must  plead  directlr, 

no  original  ju-  .  . 

rUdiction,  en-  or  he  may  plead  that  he  has  been  three  years  in  peaceable  possesiioii 
H^a^drMtk^  ***  '°  ^^  V-  Goodenough{ay  But  the  fact  of  a  forcible  entry  having  bees 
tion.  found,  the  Statute  8  /f.  6,  c.  9,  provides  that  the  party  put  out  sbH  be 

put  into  full  possession  again.  The  learned  judge,  therefore,  had  no  &-  | 
cretion  to  refuse  the  application.  Rex  v.  Hake  (6),  Bae.  Abr.  "  Ar. 
Ent,  (F)."  Where  an  indictment  has  been  removed  by  ceriiorarif  this  Court 
seems  to  possess  such  a^  discretion.  Rex  v.  Marrow  {e);  but  that  nnjbe 
supposed  to  have  been  conferred  upon  it  by  the  act  of  the  prosecutor  io  re- 
moving the  case ;  that  reason  does  not  here  apply. 

Lord  Denman,  C.  J. — I  think  that  the  learned  judge  clearly  had  a  discif 
tion  to  refuse  to  award  restitution.     In  ancient  times,  when  many  viokirt 
things  were  done  in  taking  possession  of  )property,  several  Statutes  gave  ex- 
traordinary powers  to  justices  to  remedy  such  mischiefs.     They  were  lutko* 
rized  to  go  to  the  place  in  question,  and  after  holding  an  inquisition  by  the 
people  of  the  county,  and  finding  that  force  had  been  made,  to  put  the  pirtj 
disseised  again  into  possession  of  his  lands.     However,  even  in  that  case,  the 
inquisition  might  be  traversed.     But  that  case  is  a  singular  one,  and  thesuK 
law  does  not  exist  with  respect  to  the  finding  of  a  bill  by  the  grand  jury, ail 
to  the  finding  of  the  facts  under  one  of  these  inquisitions.     Rex  v.  Ait  it 
itself  an  authority  to  shew,  that  under  the  former  circumstances  restitatioa  ii 
not  a  matter  of  right.     In  the  learned  note,  subjoined  by  the  reporter,  it  ■• 
shewn  that  the  Court  will  not  award  a  writ  of  restitution,  unless  acuecs* 
titling  the  party  to  it,  is  fully  made  out  upon  affidavits  ;  and  indeed,  evnj 
one  must  feel  that  to  act  on  an  ex  parte  statement,  would  be  roost  unM^ 
able.     The  Court,  therefore,  before  which  the  indictment  has  been  hvA 
ought  to  exercise  a  discretion.     The  learned  judge  has  exercised  his  fr , 
cretion,  and  with  that  exercise  of  it,  we  have  no  power  to  interfere. 

(a)  2  Ld.  Rav.  1036  (c)  Ca.  Temp.  Ld.  Hardw.  174. 

(6)  4  Man.  &  Ry.  483,  n 
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Pattbson,  J. — The  sole  question  is,  whether  it  was  imperative  on  the  Qiimii*«  Bench. 
learned  judge  to  award  a  writ  of  restitution,  or  whether  he  had  any  discretion     ^he  Quiiir 
on  the  subject.     There  can  be  no  doubt,  if  he  had  a  discretion,  that  he  has  «• 

exercised  it  rightly.  Now,  it  is  admitted,  that  in  the  case  of  an  indictment 
removed  by  certiorari,  this  Ck)urt  possesses  a  discretion ;  but  it  is  said  that 
such  discretion  is  conferred  upon  the  Court  by  the  act  of  the  prosecutor  in 
remoTing  the  indictment.  I  do  not,  however,  find  such  doctrine  any  where 
laid  down ;  and  certainly  the  reason  for  the  existence  of  a  discretion,  at  least 
•8  much  applies  where  the  proceedings  are  before  a  judge,  at  the  Assizes  or 
al  Sessions.  On  the  other  hand,  where  an  inquisition  has  been  held,  the  case 
is  diflerent,  the  justices  there  themselves  go  to  the  place,  they  see  the  facts, 
tbey  receive  evidence  from  indifferent  parties.  Under  such  circumstances,  it 
nay  be  imperative  on  them  to  award  restitution.  But  none  such  existed 
here.  I  am,  therefore  of  opinion  that  the  learned  judge  did  possess  a  dis- 
oetion. 

Cqlbridgs,  J. — ^I  am  of  the  same  opinion ;  and  considering  this  as  an  ap- 
plication for  a  mandamus  to  the  learned  judge,  the  answer  is,  that  he  pos- 
sessed a  discretion.    Any  reference  to  the  proceedings  directed  under  the 
Statute  of  H.  6,  will  at  once  shew  that  it  is  a  mockery  to  common  sense  to 
liken  them  to  a  finding  upon  an  ex  parte  statement  by  the  grand  jury.     The 
Innied  judge  seems  also  to  have  exercised  a  wise  discretion.     If  I  heard  the 
affidavits  correctly,  it  appears  that  this  forcible  entry  is  stated  to  have  taken 
phce  in  March,  and  no  reason  has  been  given  why  the  party  did  not  apply 
to  two  justices,  or  go  before  the  Court  of  Quarter  Sessions.     On  the  other 
knd,  if  we  consider  this  as  an  application  to  us  to  issue  a  writ  of  restitution, 
the  answer  is,  that  the  indictment  is  not  here ;  and  there  is  no  authority  to 
ihew  that  we  possess  an  original  jurisdiction. 

Rule  refused. 


The  Queen  v.  The  Lady  and  Steward  of  the  Manor  of        Nov.  s. 

DULLINQHAM. 

JUANDAMUS,    The  writ  recited  that  the  defendants  were  lady  and  stew-  The  turren- 

ard  of  the  manor  o(  Dullingham,  whereof  divers  copyhold  tenements  version  of  the  * 

are  held,  and  that  by  the  custom  of  the  said  manor,  copyhold  heredita-  helrof  adevisor 

■lents  may  be  surrendered  out  of  court,  before  two  copyholders,  and  that  the  on  payment  of 

lord  or  lady  of  the  manor  and  steward  of  the  same,  have  always  accepted  and  **^®  ^  1'"thi° 

enrolled,  and  of  right  ought  to  accept  and  enrol  all  surrenders  duly  tendered  descent  upon 

Ar  enrolment ;  that  one  Robert  King  died  in  June,  1834,  seised  of  certain  Lithe Uudto 

hereditaments,  holden  of  the  said  manor,  having  first  duly  made  his  will,  accept  and  en« 

whereby  he  gave  to  his  wife  Rebecca,  a  life  estate  in  the  said  hereditaments,  der,  ahhmigh 

to  which  she  had  been  admitted,  and  had  thereupon  paid  a  full  6ne,  that  is  to  life^H^^^ 

saj,  a  fine  to  the  same  amount  as  she  would  have  paid,  had  she  been  ad-  mitunce.  pud 

mitted  to  an  estate  in  fee-simple  in  the  said  hereditament ;  and  that  Robert  in^espect^tae 

WiOiam,  King,  was  eldest  son  and  heir  of  Robert  King,  and  on  the  3Ut  of  admituoeeori 

*'  tenant  in  rae. 
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Qm«i*«  Bemk,  October,  1885,  duly  fluireodered  to  two  tenanti*  weeoMag  to  the  cnkMof 

The  Qmv  ^^  manor,  all  the  said  hereditaments,  subject  to  the  life  estate  of  the  aid 

«•  Rebteea,   to  the   intents  and  purposes  declared    by  a  certain  indentnc, 

Stbwaeo  of  bearing  eren  date  with  the  said  surrenders,  and  made  between  said  R.  W. 

DullIhgLm  ^*^'  ^^  '^^  ^^^  ^^^'  ^^^  *^*^  Rtbecea  of  the  second,  and  /«■»«  Km^  Uh 
Lylei  King,  and  John  King,  of  the  third  part,  to  the  use  of  aoch  peraoaitt 
James  King,  /.  L.  King,  and  /oAn  Am^,  should  by  any  deedst  Jkc^  dnnf 
the  life  of  Rebecca,  but  if  during  her  life,  or  within  tweoty-one  yeansAs 
her  decease,  with  the  consent  of  said  R.  W.  King,  limit  or  appoint ;  sad  ii 
the  meantime,  and  in  default  of  such  appointment,  &e^  to  the  use  of  Asm 
King,  /.  L.  King,  and  John  King,  their  heirs  and  assigns  for  erer;  tkt 
the  said  last-mentioned  parties  being  desirous  to  have  the  said  indenture  0^ 
rolled  by  the  said  lady  of  the  manor,  duly  caused  application  to  be  nsde  te 
the  said  lady  and  her  steward,  to  accept  and  enrol  the  said  surrender,  vbidi 
they  had  refused  to  do— And  commanded  them  to  accept  and  enrol  the  wnl 

The  return  stated,  that  said  P,  W,  King,  being  the  eldest  son  and  hortf 
the  said  R.  King,  had  never  been  admitted,  nor  requested,  nor  lendoid 
himself  to  be  admitted  to  the  said  reversion  of  the  said  hereditaments ;  tbflt 
the  fine  paid  by  the  said  Rebecca,  was  by  her  paid  in  respect  only  of  the  nil 
estate  for  life,  devised  to  her ;  and  that  besides  the  said  fine  so  paid,  there  be- 
came and  was  on  the  said  surrender  being  tendered,  due  from  the  said  ti  W. 
King,  in  respect  of  the  said  reversion  in  the  said  hereditaments^  and  the  mk 
descent  thereof  to  him,  a  reasonable  fine,  to  be  fixed  and  assessed  bj  the 
lady  of  the  said  manor,  and  that  said  R,  W,  King,  Jamee  King,  /.  £.  £n|b 
and  John  King,  had  refused  either  to  pay  the  same,  or  give  security  ftr  ill 
payment. 

On  behalf  of  the  Crown  it  was  proposed  to  be  contended;  First,  ffati  \ 
full  fine  having  been  paid  upon  the  admission  of  the  tenant  for  life,  nofte^ 
ther  fines  are  payable  upon  the  surrender  during  the  life  tenancy  of  those  ii 
remainder  or  reversion.  Secondly,  that  if  further  fines  are  due  from  tkn 
in  remainder  or  reversion,  the  lord  and  his  steward  are  not  justified  in  refoi- 
ing  to  receive  and  enrol  the  surrender  at  the  instance  of  the  surreodereo^ 
until  such  fines  are  paid. 

On  behalf  of  the  lady  and  the  steward.  That  the  admission  of  a  demee 
for  life,  is  not  the  admission  of  the  heir  of  the  devisor,  taking  by  descML 
That  although  an  heir  at  law  may  surrender  without  admission,  a  fine  ii 
payable  in  respect  thereof,  and  that  the  lord  and  steward  of  a  manor  are  not 
bound  to  accept  or  enrol  the  surrender  of  an  unadmitted  heir,  unless  suck 
fine  is  paid,  or  secured  to  be  paid  to  the  lord. 

A  concilium  having  been  obtained,  the  case  was  argued  in  THnitif  Tern 
last,  by 

Sir  F,  Pollock,  for  the  Crown. — No  fine  at  all  is  due.  ft  was  the  dutj  of 
the  defendants  to  have  accepted  and  enrolled  this  surrender.  The  lord  htf 
no  right  to  require  any  thing  further  than  that  there  shall  be  a  tenant  00  the 
roll.  That  is  the  case  at  present.  Rex  v.  The  Lord  of  the  Manor  «/  A** 
don  (a),  distinctly  shews  that  no  right  to  the  fine  can  arise  till  admittaoce; 

(a)  2  T.  R.  484. 
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,  therefore  no  fine  is  due  on  a  mere  application  to  enrol  a  surrender.   Quttn't  B«adb. 
K)  doubt  but  that  the  heir  may  surrender  without  admittance,  and     f]^^  Quiik 
iv\9e  his  estate,  or  otherwise  dispose  of  it,  without  admittance,  or  «. 

Myment  of  the  fine  due  on  admittance,  Right  v.  Banks  (6),  Kinff  steward  of 
(c).  Were  the  arguments  on  the  other  side  to  prevail,  then  in  nuLUMOHAM 
f  a  surrender  to  such  uses,  as  might  afterwards  be  appointed,  a 
would  be  payable  every  time  that  a  fresh  appointment  was  made ; 
I  position  that  cannot  be  supported.  Supposing  a  joint  grant  to  be 
I  tenant  for  life  and  the  remainder-man,  still  one  fine  only  is  due. 
.  Cop.  (I.  1.)  Neither  is  any  fine  due,  except  by  special  cus- 
[le  admittance  of  a  remainder-man,  after  previous  admittance  and 
)f  the  fine  by  the  tenant  for  life.  Dean  and  Chapter  of  Ely  v.  Cal* 


IrewM^  eontrcL — The  question  is  not  whether  a  fine  is  payable  by 
ideree,  but  whether  the  lord  is  to  have  his  fine  from  the  heir  or  not. 
I  this  surrender  to  be  accepted,  the  surrenderees  might  afterwards 
e  lord  to  admit,  and  then  the  estate  being  referred  to  the  surrender, 
rould  not  be  able  to  seize,  in  order  to  enforce  payment  of  his  fine 

a  descent ;  and  the  Statute  of  Limitations  might  have  occurred  to 
^ther  remedy.  The  Dean  and  Chapter  of  Ely  v.  dddecott  does 
.  The  tenant  for  life  and  the  remainder-man  possess  portions  of 
he  same  estate.  Such  is  not  the  case  here.  The  tenant  for  life  was 
under  the  will.     The  reversioner  claims  as  heir  to  the  devisor ;  no 

estate  therefore  exists  between  them.  No  argument  can  be  raised 
ct,  that  a  complete  fine  has  been  paid  for  the  admittance  of  the 
'  life,  because  she  was  just  as  liable  to  that  as  a  tenant  in  fee  would 
3,  Watk.  on  Cop.  311.  As  in  reason  she  should  be,  the  lord  being 
3f  his  fine  from  the  reversioner,  in  the  one  case,  just  as  long  as  from 
1  the  other.  Mr.  Feame^e  opinion  has  been  pronounced  upon  the 
t  now  in  question,  '*  That  the  steward  of  a  manor  is  at  liberty  to 
:epting  from  the  heir  a  surrender  of  the  reversion  expectant  on  a 
>r  life  in  a  copyhold  estate,  until  payment  of  the  fine  due  by  the 
1  the  descent  ^(e);  and  that  opinion  has  received  the  confirmation 
lurt,  in  Doe,  d.  Perry  v.  Wilson  (/).  It  must  also  be  recollected, 
is  not  an  application  from  the  lady  for  a  party  to  come  in  and  be 

the  application  proceeds  from  the  other  side. 

Pollock,  in  reply. — ^The  substance  of  what  has  been  urged  by  the 
3  amounts  to  this,  that  the  receiving  and  enrolling  a  surrender 
o  an  admittance,  and  therefore  that  a  fine  is  due ;  but  the  law  is  not 
application  is  only  to  enrol  the  surrender  for  the  purpose  of  putting 
tee  of  safety.  Till  the  admittance,  the  surrender  works  nothing, 
would  not  be  bound  by  it.  Rex  v.  Wilton  {g).  An  inchoate  act  can 
iated  as  a  final  one.     The  surrenderees  might  disclaim. — [Andrews. 

.  &  Ad.  664.  (e)  Fearne*!  PosthumousWorkSy  103. 

fjlne  &  Keene,  456.  (/)  5  A.  &  E.  321. 

liog.  439.  is)  10  B.  &  C  8a 
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QMeen*i  fimdb.    — On  the  Other  hand,  thej  might  not  disclaim. — LtitiedaU,  J^  referred  to 
ThTo^Ew      Oyppen  v.  ^iinnejr]  0^). 

Air.  ads,  wit. 


V. 

The  Tjidt  and 
Strwabd  of 
the  Manor  of 
DULUNOHAM. 


Lord  Denman,  C.  J.,  this  day  delivered  the  judgment  of  the  Court.— 
After  stating  the  particulars  of  the  writ  and  return,  his  lordship  continued 
as  follows : — The   return  in  substance  states,  that  the  lady  of  the  mDor 
and  steward  have  refused  to  do  what  is  required,  because  the  said  Robot 
William  King^   and  the   said  Jame$  King,   John  LyU9  King^  and  /db 
King,  refuse  to  pay  any  fine  for   the  acceptance  and  enrolment  of  the 
said  surrender ;   and  whether  any  fine  be  lawfully  due  to  the  lady  of  ths 
manor,  under  these  circumstances,  is  the  question.     Against  the  return,  and 
in  support  of  a  peremptory  mandamui  being  awarded,  it  was  contended  thit 
the  lady  has  a  tenant  on  the  roll  who  has  paid  a  full  fine ;  that  the  sdnit- 
tance  of  tenant  for  life,  is  the  admittance  of  him,  or  them,  in  remainder;  tkt 
nothing  was  required  by  the  acceptance  and  enrolment  of  the  surrender,  bat 
safe  custody  ;  and  that  if  any  fine  be  due  and  payable,  it  becomes  so  oslj 
upon  a  tenant  being  presented  lor  admittance,  and  after  such  idmitttnrn 
which  several  propositions,  with  the  exception  of  one,  may,  as  it  seems  to  in, 
be  admitted,  without  aflecting  the  conclusion  which  they  were  advaDoed  Is 
establish.    The  exception  to  which  we  allude  is,  that  the  present  was  ioeor- 
rectly  assumed  to  be  a  case  of  tenant  for  life,  with  a  remainder  or  lemsindn 
dependent  thereon ;  whereas  we  are  apprised  of  no  provision  of  the  vill  tf 
Robert  King,  except  the  devise  of  a  life  estate  to  his  wife,  and  therefore  tke 
interest  of  the  heir  was  clearly  reversionary,  and  not  remainder.  For  luoosi 
however,  which  will  appear  presently,  we  do  not  consider  it  necessary  to  punai 
this  distinction  ;  still  less  is  it  requisite  for  the  purposes  of  the  present  &* 
cussion  to  consider  the  nature  and  extent  of  the  heir's  interest  in  a  copjhoU 
before  admittance.     This  subject  was  very  fully  entered  into  by  this  ONUtii 
the  case  o^  Right  y.  Banks,  and  by  the  Lord  Chancellor  Brougham,  in  JRif  ▼• 
Tlirner.     That  the  heir  is,  for  many  purposes,  perfect  tenant  of  the  hsdW* 
fore  admittance,  especially  as  to  strangers,  is  true;  but  he  is  not  tfioil 
The  general  rule,  and  the  exception,  are  given  with  sufficient  distinctsM ii 
Coke*s  Copyholder,  s.  41: — ^'^  In  admittances  upon  descents,  the  hdr  ii 
tenant  by  copy  immediately  upon  the  death  of  his  ancestor,  not  to  all  vM^ 
and  purposes,  for  peradventure,  he  cannot  be  sworn  of  the  homage  beta 
neither  can  he  maintain  a  plaint  in  the  nature  of  an  assize  in  thelonTieiMrt 
before,  because  till  tlien  he  is  not  complete  tenant  to  the  lord,  no  farther M 
than  the  lord  pleaseth  to  allow  him  for  his  tenant.     So  that,  to  all  wM^ 
and  purposes,  the  heir  till  admittance  is  not  complete  tenant;  yet  to  M^ 
intents,  especially  as  to  strangers,  the  law  taketh  notice  of  him  as  of  spa^ 
tenant  of  the  land  instantly  upon  the  death  of  his  ancestor ;  for  he  Mf 
enter  into  the  land  before  admittance,  take  the  profits,  punish  any  ln^a<^ 
surrender  into  the  hands  of  the  lord  to  whose  use  he  pleaseth^  eaUtfypi^^ 
lord  hie  fine  due  upon  the  descent^^    Again  in  Browne**  Caee{h)t  **  '"' 
that  the  '*  heir  may  surrender  to  the  lord  to  the  use  of  another  before  idai^ 
tance,  as  any  other  copyholder  may,  but  it  cannot  prejudice  the  kxd  of  It* 


b 


(ff)  1  Moore,  4G5. 


(k)  4  Rep.  72,  b. 
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e  due  to  him  by  the  custom  of  the  manor  upon  the  descent."     Also  in    Queeu'tBendi, 
oitnY.  Dyer (t)tii  is  said,  "  the  heir  may  surrender  before  admittance,  be-      xheQuisN 
ise  he  has  a  thle  by  the  descent,  but  the  lord  in  this  case  shall  have  a  fine.''  v. 

Morse  v.  Famikner{j)t  it  is  said,  "  in  copyholds  the  heir  takes  without     stewabd^oI 
ual  admittance,  and  may  surrender  and  convey  without  it,  which  he  could   *^®  Manob  of 

do  if  he  were  not  seised,  but  the  lord  is  in  that  case  entitled  to  the 
ible  fee  upon  the  surrender."'  See  Fearne'*s  Posthumous  WorkSy  p.  103, 
aes  and  Opinions).  The  lady  of  the  manor,  it  is  to  be  observed  in  the 
Bent  instance,  seeks  fur  nothing  ;  there  is  no  demand  on  her  part  to  the 
',  to  come  in  and  be  admitted,  in  order  that  she  may  become  entitled 
neby  to  the  accustomed  fine.  The  demand  is  upon  her  to  do  an  act,  and 
insists  that  the  demand  can  only  be  made  by  one  who  is  (in  the  language 
iord  C&be)  *'  to  all  intents  and  purposes,"  a  tenant  of  her  manor.  This 
i  therefore  has  no  resemblance  to  those  on  which  a  question  has  arisen 
ween  the  heir  and  a  stranger.  Here,  it  is  a  mere  question  of  right  be- 
en the  lady  of  the  manor  and  the  heir  and  upon  such  question  we  think 
is  entitled  to  have  (as  we  find  him  called),  **  a  complete  tenant."  The 
ment  of  a  fine  is  the  method,  by  which  according  to  all  the  authorities 
ve  referred  to,  a  recognition  is  made  of  the  title  under  which  he  holds, 
according  to  all  of  them,  a  fine  becomes  due  upon  an  act  being  done  like 
present.  In  conformity  hereto  also,  it  seems  was  the  opinion  of  Mr.  Fearne, 
ch  in  addition  to  the  weight  justly  due  to  it,  from  his  great  and  acknow- 
ped  accuracy  and  precision,  was  recognized  by  this  Court,  in  the  recent 
»  of  Doe,  d.  Pmry  v.  fViison,  as  to  the  point  now  immediately  under  con- 
ration.  The  subject  is  thus  treated  by  him  :  **  there  can  be  no  question 
.  the  heir  is  compellable  (if  the  lord  please,)  to  come  in  and  pay  the  fine 
on  a  descent;  and  it  is  said  that  where  the  lord  is  to  have  a  fine,  there 
it  be  a  new  admittance,  vide  Tiping  v.  Bunn%ng{k).  If  so,  1  should 
k  the  lord  may  (if  he  please,)  refuse  a  surrender  by  the  heir  until  he 
paid  a  fine  on  descent.  Indeed,  if  he  could  not,  the  lord  might  be 
ppointed  of  his  fine;  for  afler  the  accepting  of  the  surrender  tendered 
he  heir,  though  a  conditional  one,  and  the  surrenderees  being  admitted 
he  forfeiture  of  the  condition,  who  of  course  could  be  liable  to  only  the 
lation  fine  on  such  an  admission  ;  where  would  be  the  lord's  remedy  for 
loe  upon  the  descent  ?  And  though  the  lord  cannot  compel  the  heir  to 
B  in  and  be  admitted  and  pay  his  fine  during  the  life  of  the  tenant  for 
yet  if  the  heir  required  to  surrender  before,  I  apprehend  the  lord  may 
■e  accepting  his  surrender  until  he  pay  such  fine,  for  otherwise  he  may 
lisappointed  of  it,  by  accepting  the  surrender  from  the  heir,  to  the  use  of 
raofter,  who  would  be  entitled  to  admission  under  it  (even  though  con- 
mal  if  forfeited),  upon  payment  of  the  alienation  fine  only  (/)."  The  ques- 
,  it  will  be  perceived,  has  been  hitherto  considered,  as  if  the  applica- 

bad  been  made  by  the  heir  of  the  party  last  seised.     If  however,  it 

ht  rather  to  be  deemed  an  application  by  mere  strangers,  our  observations 

be  applicable,  d  fortiori ;  and  in  the  writ  o{  mandamus  itself,  it  is  stated 

:  the  said  parties  of  the  third  part  to  the  said  indenture  1o  lead  the  uses 

be  sakl  surrender  being  desirous  of  having  the  said  indenture  enrolled  by 

\  11  Mod.  73.  [k)  Moore,  465. 

i;  1  Anst.  13.  (0  Fearnes  Post.  Works,  106 
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Qverm*«  BendL    the  nid  ladj  of  the  said  manor,  did  cause  applicatioD  to  be  made  to  the  Mid 

The  Qleev     ^y»  to  receive  and  enroll  tlie  said  surrender,  for  the  purposes  therein  (thit 

The  Ladt  and  "  ™  *^®  ""'^  Surrender,)  mentioned ;  that  is,  persons  whoflj  unconnected 

Stkwaed  of    with  the  ladj  of  the  manor  (so  lar  as  appears)  either  bj  duty  or  scrrioe, 

iSouiioH^.   ^»t'»o"t  any  offer  to  acknowledge  her  as  ladj ;  but  ezpresslj  refusing  lo  to 

do,  require  her  to  do  an  act,  which  none  but  a  tenant  is  entitled  to  ad[; 

which  act,  it  is  moreover  to  be  observed,  is  not  calculated  or  intended  m  ibt 

degree,  to  confirm  or  establish  the  life  estate  of  the  said  widow^  to  which  sk 

had  been  admitted  regularly,  and  had  paid  her  fine  aoooidinglj ;  bat  ftr 

purposes  wholly  unconnected  with  and  independent  of  it     Upon  the  whole 

therefore,  we  are  of  opinion  that  the  return  is  good,  and  that  a  peremptflrjr 

writ  of  Mondlamift  ought  not  to  go. 

Judgment  for  the  defendsnts. 


^'<^'  n.  The  Queen  v.  Sullivan  and  others. 

After  a  speciftl  TNDICTMENT  for  a  conspiracy.     At  the  trial  before  Lord  Dtnaum,  C  J, 

iwJ^  for i^  an^  »  special  jury,  at  the  Middlesex  Sittings  after  Trmity  Term,  18S7, 

trial  of  a  de-  after  the  jury  were  sworn,  one  of  them  stated  thai  he  had  formed  one  of  tk 

misdemeanor,  grand  jury  by  whom  the  bill  was  found.     The  counsel  lor  the  prosecatioB 

nt^M  that^h7  ^^^"  proposed  that  he  should  leave  the  box,  but  the  proposal  was  dedini 

had  tat  on  the  on  behalf  of  the  defendants 

Cd  tVm!'  Verdict  for  the  Crown. 


Piatt  {^'ovetnffer  7,)  moved  for  a  new  trial,  on  the  ground  of  a  miMiid. 


It  was  propose 
on  oehalfof  the 
prosecution 

that  the  jury-  By  the  law  uf  England  no  man  can  be  convicted  otherwise  than  bj  llv 
ttre^fronTthe'*^'  unanimous  voice  of  twenty-four  of  his  equals  ;  by  twelve  of  the  grand jniT 
box.  but  the       before  his  trial,  and  twelve  afterwards  of  the  petit  jury,  4  BL  Com,  806.  It 

defendant  re-.  .-..•i  n      i  -i  «i.# 

fused  to  assent  IS  true  the  doctnoe  is  there  connned  to  capital  'xises,  but  there  is  no  Idqb- 
the  tria^^ro!*  *  ^^*^^  ^'^^  ^^^^  ^  distinction,  and  it  would  be  most  dangerous  to  create  oat 
ceeded,  and  the  Tlie  Same  cause  applies  for  the  exclusion  of  a  grand  jury-man  in  either  case, 


conTicted.  ^e  ^^^  having  heard  an  ex  parte  statement  only,  he  comes  to  the  trial  vith 

^otSu         ^'®  "™*"^  ""^^^  *  ^*^'    ^^  ^^  ^^"^'  ^'  ^^^  5,  c.  3»  it  is  provided,  **  tfcrt 

moved  for  anew  no  indictor  shall  be  put  on  inquests  upon  deliverance  of  indictees  of  felooiai 

ground  ol^  a       Or  trespass,  if  he  be  challenged,  for  that  same  cause,  by  him  which  isioii- 

mis-trial,  but      dieted."    The  term  "  indictor,"  does  not  apply  to  the  prosecutor  ool7*<^ 

fucefUo  glut     includes  also  the  grand  jurors  who  sit  on  the  bill.    It  is  true,  that  hens  tbe 

him  a  rule.         juryman  was  not  challenged,  having  been  sworn  before  the  circumstance  «ai 

known. — [Lord  Dentnan,  C.  J. — How  do  we  know  that  the  defendant  bad  so 

opportunity  of  inquiring.] — At  all  events,  he  very  probably  had  no  means  i^ 

the  moment  of  ascertaining  the  fact.     Suppose  this  had  been  a  trial  in  a  case 

of  forcible  entry,  and  after  the  juryman  had  been  sworn,  it  had  been  aaeer- 

taincd  that  he  was  a  party  interested.     The  6  Geo,  4,  c.  60,  s.  SO-l-S,  oofr 

tains  no  provision  relative  to  the  point  in  the  present  case. 

Lord  Dbnman,  C.  J. — I  am  inclined  to  think  that  this  is  not  a  ground^ 
a  new  trial.     The  objection  to  the  juryman  being  a  ground  of  ohtlk^pi 
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mght  to  have  been  made  at  the  time  of  swearing,  when  he  might  have  been    Qiieen*t  Bench. 

Rsmissed  from  the  box ;  but  as  the  subject  is  one  of  such  importance,  we     f^^^  queen 

vUl  take  time  to  consider.  ^     «• 

Cur,  adv.  vuii.  Sullivan. 

Lord  Dbnman,  C  J.,  now  delivered  the  judgment  of  the  Court  (a). — In 

his  case  the  juror  objected  to  was  not  challenged  ;  and  when  it  was  proposed 

^bat  he  should  leave  the  box,  the  defendants  refused  their  assent,  and  pre- 

«rred  to  rely  on  their  strict  right.     Upon  these  circumstances  we  think  there 

ihouhl  be  no  rule. 

Rule  refused. 

(a)  Lord  Denman,  C.  J.,  PaUetotiy  fFiUiams,  and  Coleridge,  Js. 


The  Queen  v.  The  Mayor  of  Harwich.  nw.  23. 

n/'ORDSWORTH  had  obtained  a  rule  calling  on  the  Mayor  of  Harwich  Upon  an  aprli- 

to  shew  cause  why  a  mandamus  should  not  issue,  commanding  him   1  vic?c"7S  ^ 
U>  insert  the  name  of  William  Middleton  on  the  burgess  roll  of  that  borough ;  8-,24,  the  Court 
DO  an  affidavit  stating,  that  his  name  havinof  been  placed  on  the  roll  by  the  mandamvl'il  *" 
Qrverseers,  he  was  afterwards  served  with  a  notice  of  objection,  signed  "  Edgar  the  mayor  to 
^ksander.  King* 9  Quay-street,  Harvnch.^^     At  the  subsequent  revision  of  nameofaparty 
the  burgess  lists,  the  town  clerk  produced  a  notice  similarly  subscribed.      It  Ifgt^uiJess^he 
»u  thereupon  contended,  that  no  proof  had  been  given  of  a  due  notice  of  shews  to  thn 
Dbjectkm,  pursuant  to  5  &  6  W.  A,  c.  76,  s.  17  (a),  inasmuch  as  it  did  not  davits,  a^gocd 
afipear  on  the  face  of  the  notice,  in  respect  of  what  property  the  objector  title  to  be  upon 
i*ai  rated,  nor  where  it  was  situate.     The  objection  to  the  voter  was  never-  although  his 
tiieless  entertained,  and  the  voter's  name  expunged  ;  and  at  the  subsequent  p*^f„u"  ^^*^" 
election  of  councillors,  his  vote,  upon  being  tendered,  was  rejected.      The  punged  by  the 
MBdavits  disclosed  nothing,  as  to  the  title  of  the  applicant,  to  be  placed  upon  ^^J^\^  oi^c- " 
Uie  roll.  tion. 

T%§9iger  now  shewed  cause. — The  mayor  and  assessors,  wlien  they  deter- 
kennined  as  to  the  sufficiency  of  the  place  of  abode,  and  property  of  the  ob- 
ioetor  appearing  in  the  notice,  acted  in  a  judicial  capacity.  Their  decision, 
tlterefore,  is  final,  and  the  Court  will  not  review  it.  But  even  were  their  de- 
KwoQ  subject  to  revision,  the  notice  is  sufficient ;  the  directions  in  the  sche- 
Inleare  complied  with,  unless  it  be  contended  that  the  objector  must  formally 
fttate  "  This  is  my  place  of  abode  and  property .''     Assuming,  however,  that 

(«)  Schedule  (D.),   No.  3,  contains      tained  on  the  burgess  list  of  the  borough 
the  following  form :  of  Dated  the 

«  To  the  Town  Clerk  of  the  Borough  of     ^^1  ^^  i"  **>«  year 

[or,  to  the  person  objected  tOy  as  the  (signed)        John  Ashton. 

case  nuqf  he.-]  [^^^^  ^^^^  ^^^  ^^^^^  ^^ 

"  I  hereby  give  you  Notice,  That  ahode  and  property  for 

\  object  to  the  name  of  Thomas  Bates,  tMch  he  is  said  to  be 

If  mook*8  Farm,  in  the  parish  of  [de-  rated  in  the    burgess 

lerifte   the  person  objected  to,  as  de-  list.J* 
Hfwhed  in  the  burgess  tisf],  being  re- 

2  T  2 
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V. 

The  Mayor  of 
Haewioh. 


Qi'een*t  BenA.  there  has  not  been  a  literal  compliance ;  it  is  not  necessary.  The  descnptioa 
The  QuKEN  '^  syic^  as  would  be  commonly  understood.  The  cases  most  analogous  to 
the  present,  are  those  which  have  occurred  on  the  Uniformity  of  Process  Act, 
2  W.  4,  c.  39,  s.  12.  Tadman  v.  Wood{b),  and  seem  to  shew  that  the 
notice  sufficiently  states  the  residence  of  the  objector. — [Lord  Dentman,  C.  J. 
— The  difficulty  is,  that  there  is  something  else  which  is  wholly  omitted.]-- 
The  rate  book  would  shew  that  the  objector  was  rated  in  respect  of  the  same 
house.  But  whatever  might  be  the  opinion  of  the  Ck>urt,  as  to  the  notice,  this 
application  must  have  been  made  under  1  Fie,  c.  78 ;  it  is  dear,  therefore, 
that  it  must  be  unavailing,  since,  no  facts  are  brought  before  the  G>urt  to 
shew  that  the  applicant  is  entitled  to  be  placed  on  the  roll.  Section  24  (c), 
of  that  Act,  authorizes  the  Court  to  grant  a  mandamus  only  upon  enqoiiy 
into  the  title  of  the  applicant.  In  the  present  case,  no  materials  for  that  en- 
quiry are  supplied. 

Wordncorthf  cotUrd, — By  5  &  6  fF.  4,  c.  76,  s.  17,  a  notice  of  objection 
is  refjuired  to  be  given,  for  which  an  express  form  is  supplied  in  the  s<^edQle. 
And  by  s.  18,  it  is  enacted,  that  no  person's  name  shall  be  expunged  from  the 
burgess  list,  "  unless  such  notice  of  objection  shall  have  been  given,  ts  is 
hereinbefore  required.'*  The  form  has  not  been  complied  with;  no  such 
notice  has,  therefore,  been  given.  Assuming  that  the  objector  must  be 
taken  to  have  resided  in  King^t  Qvat^^streei,  it  does  not,  therefore,  foOov 
that  the  property,  in  respect  of  which  he  was  rated,  was  also  situate  there. 
The  situation  of  the  rated  property  ought  to  appear  independently  of  the 
rate  book.  The  cases  under  the  Annuity  Act,  53  G,  c.  141,  commeDted 
on  by  Foilett,  arguendo,  in  the  Bedford  Case  (d),  are  in  point.  The  nolm 
being  invalid,  no  objection  to  the  voter  has  been  duly  made.  His  nune^ 
therefore,  ought  to  have  been  retained  on  the  roll  by  the  mayor.  The  om- 
seers  must  be  taken  to  have  rightfully  inserted  it.  And  the  Court  will  not 
now  compel  him  to  make  out  a  title,  prima  facie  good,  and  to  which  no 
valid  objection  has  ever  been  made. 

Lord  Denman,  C.  J. — This  application  cannot  be  considered  as  made  with 
reference  to  s.  18,  of  the  Municipal  Corporations'  Act.  We  are  not,  there- 
fore, called  upon  to  inquire  whether  there  has  been  a  bad  notice  of  objedJoBi 
or  no  notice  of  objection.  It  must  be  referred  to  1  Fie,  c.  78,  s.  24,  which 
authorizes  a  person,  whose  name  has  l)een  expunged  from  the  burgess  roll,  to 
apply  for  a  mandamus  to  the  mayor  to  insert  his  name.  Upon  such  appli- 
cation being  made,  "  it  shall  be  lawful "  for  this  Court  to  enquire  into  tfe 
title  of  the  applicant  to  be  enrolled.  Now  had  the  legislature  intended  that 
the  mere  fact  of  an  objection  being  invalid,  was  sufficient  to  enable  ns  to 
grant  such  a  mandamus,  they  would  have  said  so.  But  they  have  not  And 
there  may  be  good  reason  for  their  silence.     It  is  true,  the  possibility  of  abuse 


I 


'h)  4A.&E.  1011. 

c)  "  It  shall  be  lawful  for  any  per- 
son whose  claim  shall  have  been  reject- 
ed, or  name  expunged  at  the  revision  of 
the  bargess  roll  oF  any  of  the  said  bo- 
roughs, to  apply,  before  the  end  of  the 
Term  then  next  following,  to  the  Court 
of  Queen^e  Bench^  for  a  mandamus  to 


the  mayor  for  the  time  being  of  that 
borough,  to  insert  his  name  upon  the 
burgess  roll,  and  thereupon  for  the 
Court  to  inquire  into  the  title  of  the 
applicant  to  be  so  enrolled,  &c** 
^<0  P^rry  &  Knapp*s  Election  Ctiei, 
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uggested  on  either  side.  The  mayor  may  be  supposed  to  strike  a  Omm*!  Bendi. 
the  roll  with  a  view  unjustly  to  deprive  a  party  of  his  vote.  On  the  r^^  quexit 
id,  a  friendly  objector  may  make  an  invalid  objection,  with  a  view  to 
he  voter  from  band  fide  objections.  However,  we  must  abide  by 
s  of  the  Act ;  and  upon  an  application  of  this  sort,  we  must  ask  for 
)f  the  applicant.  None  whatever  has  been  shewn.  Had  it  before 
that  the  title  was  not  set  out,  this  rule  would  certainly  never  have 
ited 


The  Mayor  of 
Haewzcb. 


isoN,  J. — By  the  Municipal  Corporations'  Act,  s.  18,  the  mayor  is 

retain  those  names  to  which  no  objection,  that  is,  no  valid  objection, 

made.     If  any  are  improperly  expunged,  the  parties  have  their 

mder  1  Fie,  c.  78,  s.  24,  by  application  to  this  Court.     Still  it  is 

r  for  them  to  shew  their  title.     That  has  not  been  done  in  the  pre- 

This  rule  must,  therefore,  be  discharged. 

AMS,  J. — Under  the  24th  section,  we  are  only  authorized  to  act  ypon 
nto  the  title  of  the  applicant.  Were  we  to  assent  to  the  argument 
Vordstoorth,  we  must  go  the  length  of  interpreting  the  Statute,  as  if 
ed  no  such  condition. 

IDOE,  J. — Before  the  passing  of  the  Statute  of  Fieiarta,  the  decision 
yor,  as  to  the  insertion  of  a  voter's  name  on  the  burgess  list,  was  con- 
By  that  Statute,  therefore,  the  legislature  has  altered  the  law.  A 
ower  has  been  conferred  upon  us,  attended  by  certain  conditions. 
i  look  to  the  Act  to  see  what  that  power  is,  and  what  are  the  con- 
nd  we  must  exercise  it  according  to  them.  Our  power  to  grant  this 
49  is  on  the  condition  that  the  applicant  shall  make  out  his  title  to 
e  burgess  roll.  He  has  not  done  so,  therefore  we  have  no  power 
the  mandamus.  It  is  said,  that  the  objection  not  being  duly  made, 
assume  that  the  title  is  good.  But  here  the  mayor  acted  as  if  the 
lad  been  valid,  and  went  into  the  merits  of  the  case.  There  is  as 
ison,  therefore,  to  give  credit  to  the  mayor  for  deciding  correctly  in 
ig  the  name,  as  to  the  overseers  in  inserting  it.  However,  with 
umptions  we  have  nothing  to  do.  If  a  party  is  to  be  restored,  he 
restored  by  this  Court  on  the  merits  ;  and  before  that  can  be  done, 
must  be  shewn. 

fer  then  applied  for  costs. 


urtam. 


Rule  discharged,  without  costs  (e). 


3tber  similar  rules  against  the  same  defendant  were  also  discharged- 
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The  Queen  v.  The  Inhabitants  of  Yeavelet 

I.  An<>ri|;Tnal  f\S  appeal  against  an  order  of  jiisticee  fur  i\\e  removal  of  Edic 
—.»«-  »w>^ir  ^^^  j^.^  family  from  the  township  of  Yeoveley  to  the  townsh 

U^y  both  in  the  county  of  Derby  ;  the  Sessions  quashed  the  order 
the  opinion  of  the  Court  upon  the  following  case : — 

The  pauper,  Edward  Smith,  was  the  son  of  Edward  and  MilUt 
and  was  born  at  Yeoveley,  in  the  year  1798.  The  respondents, 
shew  a  settlement  in  the  appellant  township,  proved  that  the  peuf 
who  died  at  Yeoveley,  in  the  year  181 1,  was  bom  at  Skiriey,  anc 
his  death,  his  widow  and  family  received  relief  weekly,  for  several 
vious  to  1817,  from  the  appellant  township,  whilst  residing  in  i 
dent  township,  and  that  the  pauper,  in  the  year  1817,  being  then 
and  unemancipated,  was  bound  apprentice  to  one  William  Wai 
such  circumstances  that  no  settlement  was  gained  thereby. 

In  answer  to  this  case,  the  appellants  ofiered  in  evidence  an  oi 
moval  of  the  pauperis  mother,  from  the  township  of  Yeoveley  to  (h 
thVproctfvdinsis  of  Shirley,  dated  the  6th  day  of  October,  1824,  in  which  order  t 
;'/«^.C^'1^**'"*'  Smith  was  described  as  widow  of  the  late  Edward  SmUh  (who  wa 

*•  Bv  the  C  uurt,  .111 

{J.  C.)  clerk  of  of  the  pauper,)  and  for  the  purpose  of  proving  that  such  order  wi 
b^!MM»i^  onlv  ^^  appeal,  they  offered  in  evidence  the  original  Sessions  book,  be; 
tifWTd  kept  of  book,  containing  the  orders  and  other  proceedings  of  the  Court,  nu 
recorded  after  each  Sessions,  by  the  clerk  of  the  peace,  from  min 
by  him  in  Court,  which  book  he  considered,  and  stated  to  be 
itself  of  the  proceedings  of  the  Court.  It  was  headed  at  each  Ses 
the  usual  caption  of  the  justices  at  Sessions.  The  case  further  i 
the  lHX)k  contained,  under  the  above  heading  for  the  October  Sess 
amongst  other  orders  made  the  same  Sessions,  the  following: — 


Qmeeft't  renA, 


S«*asu>ns  book 
beine  %  paper 
biH>k,  contain- 
'nff  the  onlers 
and  other  pro- 
ceedings of  the 
Cottrt,  made  up 
and  reo'rdi'd 
after  each  Sesi- 
ai«>n!t  bf  the 
clerk  uf  the 
peace,  from 
minutes  taken 
bv  htm  iu 
Court,  headed 
at  each  Sea- 
•ioiia  vith  the 
uaual  capttoD 
cf  the  jus- 
tices at  Se9- 
sions,  and 
signed  at  the 
term inat ion  of 


thefH-OCtHHlillffS 

of  the  Seui«)ii«, 
and  always  re- 
coivotl  in  the 
I'ourt  ft>r  the 
pur|H>*o  of 
nn>vit!ij  them, 
l^ailnii^iisiblc  in 
the  saoK*  Court 
of  Quarter  Sfs»- 
HJonji,  though 
stitrin!{  uniler  a 
ditferent  oom- 
iiiiiwion,  to 
provi*  an  onler 
t»f  »he  (\»urt. 

2.   An  i^nlor 
of  S^'ssjiMis  ill 
IS2I,  iiu;t»}iini; 
Mil  ohUt  ^'f  r»*- 


"  Upon  an  appeal,  brought  this  Sessions,  by  the  churchwarden! 
seers  of  the  pot>r  of  the  parish  of  Shirley,  in  this  county,  against  j 
removal,  under  the  hands  and  seals  of  Richard  Arkwright,  the  yo 
William  Wehtfer,  Esquires,  two  of  his  Majesty's  justices  of  the  pe 
said  county  (t)ne  whereof  is  of  the  quorum,)  whereby  Millicent  Sm 
of  the  late  Edtrard  Smith,  and  her  grandson,  Thomae  Smith,  actus 
« uK«w.  IS  iimnl  ehivr^'eublo,  and  were  removed  from  the  township  of  Yeaveley,  u 
!l!Co  uXr"  ixnmty,  to  the  township  o(  Shirley,  aforesaid,  as  the  place  of  the  I 
«|.,mmI  iMi^ivn  |^^»„^^.,^  of  them,  the  said  Millicent  Smith  and  Thomas  Smith; 
'  ^  "  hearing  counsel  and  witnesses  examined  upon  oath,  on  both  sidei«,l 

tloth  order  that  the  said  order  of  the  said  two  justices  be,  and  thi 
htTeby  discharged;  and  doth  further  order,  that  the  churchwardens 
L-rsof  the  pot)rof  the  township  of  Yeaveley  aforesaid,  do  pay  to  th 
„  anions  and  overseers  of  the  poor  of  the  parish  of  Shirley  aforesaid, 
of  40*..  for  their  costs  of  this  appeal,  and  also  the  sum  of—,  for  the 
uiuv  o(  tlic  paupers." 


ki>li«ti  U  \,  W:\jl 
iml  \\\\^u  HOttlttl 
III  lKi<  •«|i|<«'lliillt 

tlii>t«i'lt  )i«>  >«  \\% 

li<<l    llit>tll««MU'«l 
III  llii    iM«l»M, 
i«ii>(  ^  ii4   t  lii'lt 
»'  I  I    »•■»  I't   lUH* 

I' ';'';.':;i '":.'"« ,.,  ,1„.  i„  ISi:.  .«<-,  tUo  ddh  or  hi»  f»ther,  t*  »«  uDem»cipa«l,  "d  !."• 
tiiutiiiiit  uo  HiiiliMUOul  of  hi«  OUII. 


wan 
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The  book,  at  the  termination  of  the  proceedings  of  the  Sessions,  is  signed 

*'  By  the  Court, 

**  John  Chargtt 

"  Clerk  of  the  Peace." 

Every  order,  when  copied  out  to  deliver,  is  always  signed  in  the  same 
mner ;  no  other  record  was  kept  of  the  proceedings  of  the  Sessions,  than 
3  said  Sessions  book,  and  it  had  always  been  received  in  evidence  in  the 
tart  for  the  purpose  of  proving  them.  This  evidence  was  objected  to,  on 
»  part  of  the  respondents,  on  the  ground  that  it  was  not  material  to  the 
ae  between  the  parties  ;  and  also,  that  the  order  of  Sessions,  if  material, 
lid  not  be  proved  by  such  evidence.  The  Sessions  received  the  evidence. 
If  the  Court  shall  be  of  opinion  that  the  evidence  was  material  to  the  issue 
tween  the  parties,  and  afforded  an  answer  to  the  respondents'  case,  and 
it  the  order  of  Sessions  might  be  proved  by  such  evidence,  the  order  of 
ssions  to  be  confirmed.  If  the  Court  shall  be  of  opinion  that  the  order 
lid  not  be  proved  by  such  evidence,  or  that  it  was  not  an  answer  to  the 
pondents"*  case,  the  order  of  Sessions  to  be  quashed. 

Wildmim  and  WUlmore  in  support  of  the  order  of  Sessions. — 

1.  The  order  of  Sessions,  in  1824,  quashing  the  order  of  removal  of  the 
apery's  mother  to  the  appellant  parish,  was,  at  least,  d^  prima  facie  answer 
the  respondents'  case. 

2.  The  order  of  Sessions  was  properly  proved. 

1.  The  imperfect  binding,  in  1817,  would  not  amount  to  an  emancipation 
the  pauper,  Rex  v.  Ed^arth  (a).  It  is  true,  that  in  1824,  he  was  twenty- 
:  years  of  age,  but  neither  would  that  circutnstance  raise  a  presumption 
It  he  was  even  then  emancipated,  Rex  v.  Sowerby  (b).  No  fact,  therefore, 
pearing  to  shew  his  condition,  in  1824,  it  will  be  presumed  that  it  was  un- 
inged,  and  the  onus  to  prove  the  contrary  lay  upon  the  respondents. 
It  even  had  the  pauper  been  emancipated,  in  1824,  still,  he  not  having  ac- 
ired  a  settlement  in  his  own  right,  and  his  mother's  settlement  not  being 
ewD  to  have  been  acquired  after  his  emancipation,  the  decision,  as  to  her 
ttlement,  she  then  being  a  widow,  and  the  head  of  the  family,  is  evidence 
prove  his,  and  that  although  he  was  not  mentioned  in  the  order.  Rex  v. 
ttUrai  (e).  And  it  is  immaterial  whether,  in  1824,  the  settlement  of  the 
Hher  was  that  which  she  had  derived  from  her  husband,  or  one  subse- 
lently  acquired;  because  in  the  latter  case,  the  pauper's  settlement,  he  be- 
?  unemancipated,  would  have  shifled  with  her.  The  enquiry  and  decision, 
erefore,  in  1824,  directly  involved  the  question,  as  to  the  same  settlement, 
iras  the  subject  of  enquiry  in  the  present  case.  And,  therefore,  the  order 
Sessions  was  conclusive,  respecting  it,  Rex  v.  Hinxworth  (rf),  Rex  v. 
^eUy  (e).  In  Rex  v.  Knaptoft  (/),  the  settlement,  as  to  which  it  was 
ntended  that  the  order  was  decisive,  came  collaterally  only  in  question, 
tid  though,  in  1824,  the  order  of  removal  was  quashed,  yet,  the  parties  be- 
iT  the  same,  the  decision  was  still  prima  facie  evidence  that  the  pauper  was 


Q«««»'«  Pencfc. 

The  Quick 
«. 

The 

InhabiUnti  of 

Ybavslbt. 
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Quee^iBeniL   not  settled  ill  the  appellant  parish,  Parke,  J.,  referring  to  the  cases,  in  Utx 

The  QviEM      ^'  '*****  ^^'  Lawrence  (p), 

-,^-  2.  It  seems  doubtful  whether  the  justices  at  Sessions,  so  ftr  as  regards 

Inhabituiu  of    their  jurisdiction  in  civil  matters,  form  a  Court  of  record.     The  Statute  vfakh 

YiATELKT.      £pg^  gj^yg  ^jj  appeal  against  orders  of  removal,  13  &  14  Ch.  2,  c.  12,  s.  2, 
give  it  "  to  the  justices  of  the  peace  of  the  said  county,  ai  their  next  Quarter 
Sessions,^'  not  to  the  justices  of  the  peace  in  Sessions  assembled.  Their  style 
as  a  Court 'refers  to  their  criminal  jurisdiction  only.      And  this  difierence 
seems  to  have  been  recognized  in  various  cases.     In  19  Fin,  Abr.  (A),  ex- 
ception was  taken  to  the  caption  of  an  order  of  Sessions,  because  it  did  not 
describe  the  justices  as  justices  of  oi^er  and  terminer  /  bot  the  Court  over- 
ruled  it,  and  said,  that  the  justices  do  not  hold  their  Sessions  for  the  examm- 
ation  of  matters  relating  to  the  poor,  by  force  of  their  commission  of  oyer 
and  terminer.      In  Rex  v.  Reading  (i),  it  is  said,  by  Lord  Hardwiekf  that, 
upon  indictments,  trhere  thej'ueU'ces  proceed  at  a  Court  of  record  at  commm 
law,  they  must  make  regular  continuances ;  but  that  upon  orders,  no  formal 
adjournment  is  necessary.     In  Rex  v.  Coliiton  {j),  it  was  held  that  no  cap- 
tion need  be  returned  to  an  order.     On  this  ground,  therefore,  the  preteot 
case  is  entirely  unaffected  by  the  authorities  Rex  v.  Smith  (^k),  Cookt  t. 
Maxwell  (I),  which  apply  to  criminal  cases  only.      Here  also,  there  was  a 
regular  caption  at  tlie  commencement  of  the   proceedings,    which  aflbnb 
another  ground  of  difference  from  these  cases.      Even  supposing  it  to  be  a 
record,  it  certainly  is  one  to  which  scarce  any  of  the  incidents  of  a  record,  ii 
the  ordinary  sense,  attach  ;  error  would  not  lie  upon  it ;  and  there  is  nolluii; 
to  shew  that  it  need  be  on  parchment.      In  Rex  v.  The  Nottingham  Wttat- 
works  Company  (m),  where  the  judgment  in  question  was,  by  Statute,  mida 
a  record  of  Sessions,  it  appeared  very  difficult  to  ascertain  with  what  cbiiw- 
ter  the  document  thereby  became  clothed.     And  the  practice  of  the  Court 
itself  must  be  looked  to  as  determining  the  proper  form  for  drawing  up  tk 
record,  Doe  v.  Gunning  (n).      Even  minutes  have  been  held  receivable,  to 
prove  what  occurred  before  the  Court,  though  not  entered  of  record,  J%rM 
Tooke^s  Case  (o),  Rex  v.  Mains  (p).     And  the  case  states  that  no  other  reoori 
of  the  proceedings  are  kept,  and  that  the  book  had  always  been  received  by 
the  Court  in  evidence.     In  Rex  v.  Ward  (9),  the  clerk  of  the  peace  said,  that 
on  application  he  would  have  drawn  up  a  record  on  parchment. 

A^.  R,  Clarke,  contrd, — The  circumstances  of  this  case  raise  a  strong  pR- 
sumption  that  the  pauper  was  emancipated  at  the  time  of  making  the  order, 
in  1824.  He  was  then  twenty- six  years  of  age,  and  certainly  was  not  re- 
moved with  his  mother.  The  presumption,  therefore,  rather  is,  that  he  bd 
gained  a  settlement  other  than  hers.  At  that  time  also,  thirteen  years  bid 
eiapsed  since  the  death  of  the  husband ;  in  all  probability,  therefore,  tbe 
widow  had  obtained  some  settlement,  in  her  own  right,  subsequent  to  tbe 
death  of  her  husband  and  the  emancipation  of  the  pauper.     Rex  v.  HUsS' 

(ff)  5  B.  &  Ad.  526.  (0  2  Stark.  N.  P.  18a 

(h)  Tit.  "  Sessions  of   the  Peace,"  (m)  1  W.,  W.  &  D.  16a 

(R).  355.  {«)  1  W.,  W.  &  D.  460. 

(0  Cases  temp,  Hardw.  79.  (o)  25  St.  Tr.  447.  I' 

( /)  Carthew.  221.  (v)  Comb.  337 

Ik)  8  B.  &  C.  341.  (5)  6C.  &  P.  366. 
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worthy  and  Rgx  ▼.  Rugeley  do'not  apply.    There  the  settlement  decided  apon   Q^etCt  Bench. 
in  the  order,  relating  to  the  wife  or  supposed  widow,  being  necessarily  the     xk^Q^„ 
same  as  that  of  the  husband,  must  necessarily  be  conclusive,  as  to  his  set- 
tlement    No  such  conclusion,  or  even  presumption,  arises  here.     Rex  v. 
Knapioft  is  decisive  of  this  question.     There  the  order  tendered  in  evidence 
to  disprove  the  pauper's  settlement,  which  was  derivative  from  her  father, 
was  one  quashing  an  order  of  removal  of  the  pauperis  brother,  and  parol  evi- 
dence was  offered  to  shew  that  the  decision  proceeded  on  the  ground  that  the 
pauper's  father  had  not  then  any  settlement  in  the  parish.      But  it  was  held, 
that  such  evidence  was  not  admissible  ;  and  the  reason  given  by  BayUy,  J., 
m  delivering  the  judgment  of  the  Court,  applies  precisely  to  the  present  case. 
That  the  point  actually  decided,  with  respect  to  the  settlement  of  the  bro- 
ther, in  1815,  was  not  neeessarify  the  same,  as  that  to  be  decided  in  the  sub- 
sequent case.     And  admitting  every  force  to  the  probabilities  against  the 
iMpondents,  it  cannot  be  contended  that  the  point  decided,  in  1824,  was  ne- 
esnuily  the  same  as  that  raised  on  the  occasion  of  the  present  appeal. 
Again,  even  if  the  order  was  evidence,  it  was  not  properly  proved.     There 
ii  no  such  difference,  as  has  been  contended  for,  between  the  records  of  civil 
and  criminal  matters  decided  by  the  Court  of  Quarter  Sessions.     A  most  lax 
tiid  perilous  confusion  would  arise  if  any  such  distinction  were  to  be  upheld. 
A  ibrmal  record,  therefore,  drawn  up  on  parchment,  was  necessary  in  the  pre- 
KBt  case.     And  Rex  v.  Smith  and  Cooke  v.  MaxweU,  remain  authorities 
k  pomt.     Porter  v.  Cooper  (r),  is  to  the  same  efiect.      But  even  admitting 
neh  a  distinction.  Rex  y.  Ward  is  still  expressly  decisive,  because  there  the 
foestion  arose  relative  to  the  trial  of  an  appeal.     Home  Toohie  Caee  does 
atli^ly.     It  is  true,  that  there  the  minutes  were  received  in  evidence,  but 
Ait  was  before  the  same  Court,  sitting  under  the  same  commission.     Here 
lb  members  of  the  Court  were  different,  and  the  order  was  made  under  a 
reign,  and  a  different  commission. 


Loffd  DKfMAN,  C.  J. — ^I  have  no  doubt  but  that  this  evidence  was  properly 

■  iMaved.    The  book  in  question  was  the  original  Sessions  book,  formerly  made 

Ip  by  the  officer  of  the  Court,  headed  by  a  regular  caption,  and  contained  all 

Ike  orders  and  other  proceedings  of  the  Court.     It  appears  also,  that  it  con- 

ilitiited  the  only  record  which  was  made  of  these  orders  and  proceedings. 

An  indictment,  it  is  true,  found  at  the  same  Court,  would  not  have  been 

inveabfe  by  the  same  document.     But  the  cases  do  not  resemble  each  other. 

Ab  indictment  must  necessarily  itself  be  fully  set  out ;  itself  forms  a  princi- 

^  part  of  the  record.     The  efiect  of  it  alone  is  not  sufficient.     An  order,  on 

w  contrary,  appears  fully  and  completely  in  the  Sessions  book,  and  no 

*we  else.    The  only  objection  that  remains,  is  merely  that  the  document 

^  Dot  on  parchment ;  but  I  know  of  no  reason  why  it  should  not  be  quite 

Si  valid,  though  on  paper  only.    In  thus  deciding,  we  do  not  necessarily  in- 

^feie  with  Rex  y.  Ward,     In  that  case,  there  appears  to  have  been  no  cap- 

^"oii,  and  the  book  in  question  seems  rather  to  have  been  something  kept  for 

^  convenience  of  the  deputy  clerk  of  the  peace.    With  respect  to  the  other 

Point,  I  think  that  the  language  of  Bayley,  J.,  was  larger  than  he  could,  on 

^^cuideration,  have  meant  to  hold,  or  be  bound  by.     I  think  that  the  order  of 


(r)  6  C.  &  P.  354. 
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Quern'*  Bmuk,  Sessions,  ID  1824,  must  be  hdd,  as  against  the  respondents,  to  shew  oondu- 
TbeQuBSN    Bively,  until  they  give  full  explanation  to  the  eontraiy,  that  the  paupei^s 
V-  mother  was  then  settled  elsewhere  than  in  the  appellant  parish.    The  mut 

Inhabitants  of  of  shewing  that  she  was  not,  rested  on  the  respondents.  Then  what  eri- 
Ybatelst.  dence  have  we,  as  to  the  condition  of  the  pauper.  PreWous  to  1817,  it  ap- 
pears that  his  settlement  was  the  same  as  hers ;  and  the  attempt  then  made 
to  bind  him  an  apprentice  had  failed  We  know  of  nothing  that  had  oocumd 
to  alter  his  condition  between  that  time  and  1824.  It  must  be  presumed, 
therefore,  that  he  still  remained  unemancipated ;  and  the  settlement  of  his 
mother,  at  that  time,  would  be  the  same  as  his ;  and  was  the  same,  which  was 
then  adjudicated  upon  between  the  same  parishes.  The  prima  faieU  case  of 
the  respondents  was,  therefore,  sufficiently  met  by  that  of  the  appellants. 

Pattbson,  J. — As  to  whether  the  Sessions  book  was  receiveable  in  evi- 
dence  to  prove  this  order :  it  appears  that  nothing  else  ever  had  been  received 
for  that  purpose.  Not  that  it  would  be  safe  to  determine  the  question  oo 
8uch  a  ground ;  but  f  really  think  no  objection  can  be  raised  against  the  re- 
ception of  these  proceedings,  except  that  they  were  not  on  parchment ;  tnd 
in  the  absence  of  any  authority  on  the  subject,  I  am  of  opinion  that  piith- 
ment  was  not  necessary.  Next,  as  to  the  materiality  of  the  evidence.  (Elis 
Lordship  then  stated  the  facts.)  Up  to  1817,  therefore,  there  is  strong  evi- 
dence to  shew  that  no  settlement  had  been  gained  by  the  pauper.  Subse- 
quent to  that  time,  there  is  nothing  to  shew  us  any  thing  about  lum;  nothing 
from  which  we  can  infer  whether  he  was  emancipated  or  not.  No  fads  whit- 
ever  are  stated.  Then,  as  it  appeared  that  he  was  unemancipated,  in  181T, 
the  onuM  of  proving  that  he  afterwards  became  emancipated  previous  to 
1824,  lay  on  the  respondents.  They  have  given  no  such  proof;  therefi]re,it 
must  be  presumed  that  he  was  then  unemancipated.  That  being  so,  it  isof 
no  consequence  whether  the  order  of  Sessions  proceeded  on  the  ground  thit 
the  widow  had  obtained  a  settlement  in  her  own  right,  or  still  retained  that 
of  her  husband.  In  either  case,  it  must  have  been  elsewhere  than  in  the  ap- 
pellant parish.  The  respondents,  therefore,  are  in  a  dilemma,  because  in 
either  case  a  derivative  settlement  must  have  been  communicated  to  the  pau- 
per elsewhere  than  in  the  appellant  parish. 

Williams  J. — ^As  to  the  question  of  evidence,  there  can  be  no  douhi* 
There  is  no  case  where,  at  the  Court  of  Quarter  Sessions  itself^  such  evidence 
has  not  been  held  admissible  In  another  place,  and  before  another  Gooit,  a 
formal  record  might  have  been  necessary.  Next,  as  to  the  efllect  of  the  erideuoe. 
None  of  the  books  omit  to  lay  down  as  principles,  that  an  order  confirmed,  i> 
conclusive  against  all  the  world ;  an  order  quashed,  is  so,  as  between  the  paitiea. 
Then,  what  was  decided  by  this  order  ?  That  the  settlement  of  the  mother 
was,  in  1824,  elsewhere  than  in  the  appellant  parish?  What  is  the  pre- 
sumption, as  to  the  condition  of  the  pauper,  at  that  time!  The  last  that  we 
hear  of  him  is,  that  he  is  unemancipated ;  until,  therefore,  the  contrary  is 
shewn,  we  must  presume  him  to  remain  so.  The  contrary  was  not  shews. 
His  settlement,  therefore,  in  1824,  must  be  presumed  to  have  been  the  saae 
with  that  of  the  mother. 

CoLBRiDGE,  J. — This  case  is  very  simpb.      No  one  can  doubt  that  as 
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order  quashed,  is  conclusive,  as  between  the  same  jrarishes ;  nor  that  the  set-    Quse%'t  Bench. 
tieraent  of  the  unemancipated  child  of  a  widow  will  follow  that  of  the  mo-     ^|^^  qussn 
ther.     Is  or  is  not  then  the  son  to  be  taken  as  emancipated  ?     On  whom  in  v. 

The 

general  does  the  onus  of  proof  lie  !  On  him  who  calls  upon  us  to  believe  inhabiunts  of 
that  a  different  state  of  things  has  occurred  from  what  before  existed.  The  Yiayxlit. 
onus  lay,  therefore,  upon  the  respondents  here.  The  evidence,  therefore, 
was  very  cogent,  if  admissible.  Next,  as  to  the  mode  of  proof.  We  find 
that,  by  the  practice  of  the  Court,  no  other  mode  existed.  The  book  con- 
tained a  caption,  and  all  the  proceedings  of  the  Court.  I  put  it  to  Mr.  Clarke 
whether  he  recollected  ever  to  have  seen  a  formal  record  of  a  Sessions'  order. 
He  never  had,  nor  have  I. 

Order  of  Sessions  confirmed. 


Raikes  and  another  v.  Todd.  ^w.  21. 

ytSSUMPSlT  on  a  guarantee  ;  the  first  count  of  the  declaration  stated,      l-The  fol- 

that  before  and  at  the  time  of  the  making  the  promise  and  undertaking  mcnt^"^l'here- 

hereinafler  mentioned,  the  plaintifls  had  been,  and  still  are,  bankers,  and  as  by  undertake  to 

auch  bankers  had  opened  an  account  with  one  Henry  Davenport,  using  the  the  payment  of 

style  of  Henry  Davenport  &  Co.,  commencing  on  the  1st  November,  1831,  •ny^unjsof 

and  had  advanced  to  him,  on  his  said  account  with  them,  commencing  as  have  advanced 

aforesaid,  certain  sums  of  money,  amounting  together  to  the  sum  of  1600/.,  ter°ad^nee^o" 

which  said  sum  afterwards,  to  wit,  on  the  19th  day  of  October,  in  the  year  'iA^n,  Henry 

1832,  was  wholly  due  and  owing  by  //.  D,  to  the  plaintiffs,  whereof  the  de-  Co.,  on  their 

fendant  had  notice,  and  thereupon  afterwards,  to  wit,  on  the  day  and  year  *<*ount  with 

. ,     .  .  ,        *■  .  .  .  you,  commenc> 

last  aforesaid,  in  consideration  of  the  premises,  and  in  consideration  that  the  inffthelstA'or. 
plaintiffs,  at  the  request  of  the  defendant,  would  continue,  from  time  to  time,  ceedin^ V^2. 
to  advance  further  sums  of  money  to  the  said  H,  D.  on  his  said  account  with  7-^0^  Todd," 
them,  commencing  as  aforesaid,  the  defendant  undertook  to  "  secure '^  to  the  rantee^iofaraa 
plaintiffs  the  payment  of  any  sums  of  money  they  might  then  have  advanced,  ««l»*«»  ^^  ^^»« 
or  might  thereafter  advance  to  the  said  H  Z>.,  on  his  said  account  with  them,  adoancn,  from 
Gommencin*;  as  aforesaid,  not  exceeding  2000/. ;  and  the  plaintiffs  aver,  that  firient"certah!l 
they,  confiding  in  the  said  promise  and  undertaking  of  the  defendant,  after-  tv  of  what  waa 
wards,  to  wit,  on  the  19th  October,  1832,  and  on  divers  other  days  between   tion  for  that ' 
that  day  and  the  1st  May,  1833,  did  further,  from  time  to  time,  advance  to  the  P*^  **^*^® 
said  H  D.,  on  his  said  account  with  them,  commencing  as  aforesaid,  certain      2.  In<u«icmp. 
other  sums  of  money,  amounting  altogether  to  a  farther  larger  sum,  to  wit,  tee^theSSendl 
the  sum  of  1 300/.,  and  that  the  said  //.  />.,  although  he  was  afterwards,  to  ^nt  does  not 
wit,  on  the  day  and  year  last  aforesaid,  requested  so  to  do,  hath  not  as  yet  piSding^he 
paid  the  several  sums  of  1600/.  and  1300/.,  or  either  of  them,  or  any  part  ^cr^liMu^. 
thereof,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  of  which  tion  alleged  in 
the  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had  no-  *1>| declaration. 
tice.      Yet  that  the  defendant,  not  regarding  his  said  promise  and  undertak-  creditor  having 
ing,  hath  not  secured  or  paid  to  the  plaintiffs  the  sum  of  2000/.,  parcel  of  the  *  SUf^  hia'**'^ 

debt,  proves 
under  a  commiMion  of  bankruptcy  against  his  debtor*8  estate  for  the  whole,  the  guarantor  is 
entitled  to  have  the  dividends  distributed  rateabljr  over  the  whole  debt,  and  to  set  off  the 
anionnt  of  the  dividends  relating  to  that  part  which  he  is  liable  to  pay. 


620  TERM  REPORTS  m  thb  QUEEN'S  BENCa 

QiMar«  Bench,  said  siims  of  1600/.  and  1300/.,  or  any  part  thereof,  but  hath  wholly  neglected 
and  refused  so  to  do,  and  the  said  sum  of  2000/.  is  still  wholly  due  and  owing 
to  the  plaintiffs. 

Pleas :  first,  as  to  so  much  of  the  first  count  as  alleged  that  the  defendtot 
undertook  to  secure  to  the  plaintifls  the  payment  of  any  sums  of  OMmey  they 
might  then  have  advanced,  nonHUtumpsii;  second^  as  to  the  residue  of  the  first 
count,  payment  into  Court  of  1 1 46/.  Is,  6c/.,  and  no  damages  ultra ;  third,  as  to 
all,  except  the  said  sum  of  1 J  46/.  7/.  6</.,  set-off.  The  replication,  as  to  the  finl 
plea,  joined  issue ;  as  to  the  second,  accepted  the  1 146/.  7«.  6</.  in  satisfaction 
of  the  cause  of  action  alleged ;  as  to  the  third,  traverse  and  issue  joined. 

At  the  trial,  before  Alder son^  B.,  at  the  Yorkshire  Spring  Assizee,  1837,  it 
appeared  that  the  guarantee  was  in  the  following  words :  — 

'*  Messrs.  Raikes, 

•'  Gent. — I  hereby  undertake  to  '  secure  '  to  you  the  payment  of  any  sums 
of  money  you  have  advanced,  or  may  hereafler  advance,  to  Messrs.  Henrjf 
Davenport  &  Co.,  on  their  account  with  you,  commencing  the  Ist  November, 
1831,  not  e.\ceeding  2000/.  *'  J  km,  Thdd.'* 

And  that  H.  D.  opened  an  account  with  the  plaintifls  on  the  1st  NocewiStr, 
1831.  At  the  date  of  the  guarantee  (October,  1832),  he  owed  the  plaintifi 
a  balance,  exclusive  of  interest  and  commission,  of  1651/.  16«.  Id.  Aftathe 
date  of  the  guarantee,  the  plaintifls  advanced  to  H.  Z>.  1305/.  1«.  3dl  The 
account  was  continued  till  March,  1833;  shortly  afler  which  time  H.  /).  be- 
came bank  nipt,  when  there  was  due  to  the  plaintifls,  including  interest,  the  som 
of  2426/.  Ms,  1 1^.  The  plaintifls  proved  for  that  sum  under  the  commission, 
and  received  two  dividends  thereon.  The  sum  paid  into  Court  was  calculated 
by  deducting  the  amount  of  the  dividends  received  in  respect  of  the  ad?aDces 
subsequent  to  the  date  of  the  guarantee,  from  the  gross  amount  of  those  ad- 
vances. For  the  defendant  it  was  contended,  that  such  part  of  the  guarantee 
as  related  to  the  past  advances,  was  invalid,  no  consideration  appearing  for 
that  part  on  the  face  of  the  instrument.  The  learned  judge,  however,  vas  of 
opinion,  that  from  the  word  *'  «(ecure,"  must  be  implied  a  forbearance  to  toe, 
and,  therefore,  that  a  sufficient  consideration  might  be  inferred  as  to  the 
past  advances.  For  the  plaintifl*  it  was  contended,  that  he  was  entitled  to  re- 
ceive 2000/.,  in  solido,  under  the  guarantee ;  that  the  dividends  might  be 
applied,  as  against  the  defendants,  in  gross,  to  the  reduction  of  the  general 
account,  and  were  not  to  be  distributed  rateably  over  the  whole  amoant 
upon  which  they  had  been  received  under  the  commission.  The  kamed 
judge  was  of  this  opinion  ;  and  the  plaintiff*,  therefore,  had  a  verdict  for  8&S/ 
\2s.  6d.,  his  lordsliip  giving  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  himself,  or  to  reduce  the  damages,  as  the  Court  might  think  proper.  A 
rule  having  been  obtained  accordingly, 

Cresstceli  and  Whurton  now  shewed  cause. — The  objection  to  this  gua- 
rantee is,  that  no  consideration  appears  on  the  face  of  it  ibr  the  nndolaking 
to  secure  the  money  which  had  been  already  advanced.  But  it  is  not  neoet- 
sary  that  such  consideration  should,  in  terms,  be  expressly  stated  ;  it  is  suf- 
ficient if  it  may  be  collected  by  reasonable  intendment.  In  Netobury  v. 
Armstrong  (a),  Tindal,  C.  J.,  observes,  '*  We  ought  not  to  be  too  strict  in 

(a)  6  Bing.  201 
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3  construction  of  these  instruments ;  for  if  every  agreement  entered  into  by    Queen*t  Bendi, 
tradesman  be  so  minutely  criticised,  it  will  be  necessary  to  resort  to  an        rmkes 
omey  in  the  most  common  intercourse  of  life.'^     And  the  rule  laid  down  in  «. 

ason  V.  Pritehard (b}f  is,  that  the  words  are  to  be  taken  as  strongly  against 
;  party  using  them,  as  the  sense  will  admit.  The  intention  of  the  parties 
re  clearly  was,  that  the  account  should  be  kept  open,  and  future  advances 
ide.  The  making  of  these  future  advances  was  abundantly  sufficient 
Qsideration  for  the  guarantee,  as  to  the  past  advances,  as  well  as  the  future, 
oking  at  the  instrument,  it  is  obvious  that  one  and  the  same  consideration 
IS  meant  to  be  applied  to  both  branches  of  the  promise.  In  Jenkins  v. 
tynoldf  (e),  ''  To  the  amoint  of  100/.,  be  pleased  to  consider  me  security 
I  Mr.  James  Cowing  &  Co.'s  account,"  was  held  to  be  an  invalid  guarantee, 
at  there  the  words  did  not  necessarily  refer  to  an  account  then  existing  be- 
reen  the  parties,  and,  therefore,  the  instrument  was  clearly  bad.  In  Wood 
Benson  (d),  which  was  an  action  brought  upon  the  following  guarantee, 
I,  the  undersigned,  do  hereby  engage  to  pay  the  directors  of  the  Manches' 
T  Gas  Works,  or  their  collector,  for  all  gas  whk:h  may  be  consumed  in  the 
inor  Theatre,  and  by  the  lamps  outside  the  theatre,  during  the  time  it  is 
copied  by  my  brother-in-law,  Mr.  Neville  ;  and  I  do  aho  engage  to  pay  all 
rears  which  may  be  now  due,'*  the  Court  held  that  the  guarantee  was 
visible,  and  that  the  latter  member  of  the  instrument,  relating  to  arrears, 
old  not  be  connected  with  the  former  member,  relating  to  future  supplies, 
be  latter  member,  therefore,  being  without  consideration  the  guarantee  as 
that,  was  held  bad.  Such  mode  of  construction  was,  perhaps,  rather  re- 
led;  however,  it  cannot  be  applied  in  the  present  case,  which  is  quite  dis- 
igiushable.  In  that  case  there  was  an  attempt  to  state  two  considerations  ; 
fe  there  is  clearly  only  one.  In  that  case  the  sense  is  complete  at  the  end 
'  the  first  member  of  the  instrument.  It  is  not  so  here ;  the  present  gua- 
atee  is  indivisible.  Russell  v.  MoseUy  («),  seems  scarcely  distinguishable 
nn  the  present  case  ;  the  guarantee  being  as  follows :  "  I  hereby  guarantee 
le  present  account  of  Miss  Harriet  Moseley,  due  to  /2.  7!  Shoehridge  &  Co., 
nuk  Shields,  of  112/.  4«.  4d.,  and  what  she  may  contract  from  this  date  to 
K  30th  September  next. — G,  B,  Moseley"  Yet  in  that  case  the  Court 
sIdtlMt  the  consideration  for  the  guarantee  for  the  whole  amount  sufficiently 
ipeared  on  the  face  of  the  instrument. 

1  With  respect  to  the  right  claimed  by  the  defendant  to  deduct  a  portion 
r  the  dividends  from  the  amount  to  which  he  is  liable.  It  is  evident  that 
IS  intention  was  to  give  a  security,  by  means  of  the  giiarantee,  to  the  amount 
FlOOOA,  for  the  whole  account.  The  dividends  stand  upon  the  same  footing 
I  tDy  payment  made  by  Davenport  himself  would  have  stood  ;  and  are  to  be 
rinctedy  therefore,  in  gross  from  the  general  account,  not  to  be  distributed 
■fcibly  in  reduction  throughout  each  portion  of  it.  And  the  whole  amount, 
kr  deducting  the  dividends,  exceeds  2000/. 

K  Lastly,  under  the  general  issue,  it  is  not  open  for  the  defendant  to  con- 
id  that  there  was  no  consideration,  Passenger  v.  Brooks  (f),  or  that  the 
^ti^ions  of  the  Statute  of  Frauds  were  not  complied  with. 

&)  12  East,  227.  (e)  3  B  &  B.  211. 

e)  3  B.  &  B.  14.  (/)  1  Bing.  N.  C.  587 ;  S.  C.  1  Hodg. 

eQ  2  Tyr.  93 ;  S.  C.  2  C.  &  J.  94.         123;  and  see  1  Scott,  560. 
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Omen's  BakA.        R.  Alexander  and  Tom/ifwofi,  contra. — ^The  mle  of  oonstmction  of  these 
instramcntft  has  been  very  distinctly  laid  down  in  seTerml  eases.    In  Jametr. 
Williamt  (^),  the  Court  say,  referring  to  Coie  ▼.  Dyer  (A),  *  That  case 
shews  that  you  must  be  able  to  fix  upon  the  consideration  on  the  face  of  the 
instrument,  not  as  a  matter  of  coiyectnre,  but  as  a  matter  of  undoubted  cer- 
tainty."    So  in  Howes  v.  Armetrcng  (t),  Timdai^  C.  J.,  afler  admitting  thit 
the  consideration  need  not  appear  in  express  terns  on  the  &ce  of  the  instru- 
ment, goes  on  to  say,  "  Not  that  a  mere  conjecture,  however  plausible,  thit 
the  consideration  stated  in  the  declaration  was  that  intended  by  the  men^' 
randum,  would  be  sufficient  to  satisfy  the  Statute,  but  there  must  be  a  wel 
grounded  infer<^ce  to  be  necessarily  collected  from  the  toms  of  the  men»> 
randum,  that  the  consideration  stated  in  the  declaration,  and  do  other  thui 
such  consideration,  was  intended  by  the  parties  to  be  the  ground  of  the  pio- 
mise.*^     In  Wain  y.  Wariiers^J),  the  decision  proceeded  upon  the  tern 
doctrine.     In  Stadi  v.  LiU{Jt\  the  guarantee  was  supported  because  the 
consideration  clearly  to  be  implied  was  the  delivery  of  future  goods.     Hsd 
that  been  so  here,  the  guarantee  might  have  been  valid.     But  here  oothiD^ 
more  distinct  than  a  mere  conjectural  inference  can  be  raiaedL     The  oomi- 
deration  for  the  guarantee  of  the  bygone  advances  may  have  been  (brbesiane^ 
as  the  learned  judge  thought  at  the  trial ;  or  it  may  have  been,  as  stated  ii 
tne  declaration  and  now  contended  for,  the  future  advances  only;  or  it  mej 
have  been  constituted  of  both.     The  consequence  of  adopting  the  interpreta- 
tion now  contended  for,  would  be,  that  any  indefinitely  small  amount  of  fatm 
advances  would  authorize  the  plaintiff  to  come  in  for  the  whole  of  the  esAwg 
debt.    A  construction  which  is  so  grossly  absurd,  as  to  be  grossly  improbi- 
ble.     So  much  uncertainty,  therefore,  existing,  as  to  the  constructioo  of  the 
instrument  relative  to  the  consideration  (or  the  guarantee  of  past  adnm^ 
the  provision  of  the  Statute  of  Frauds  cannot  be  held  to  have  been  oompM 
with.     The  case  of  Russeli  v.  MoeeleyhAS  been  relied  on  as  identical  with  tb 
present.     But  there  is  another  report  of  that  case,  from  which  a  difiereot  in- 
ference must  be  drawn  (/)•    Though  not  insisted  on  in  argument — it  ippeB* 
to  have  occurred  to  the  minds  of  the  Court,  that  the  instrument  was  inplih' 
cable  to  past  advances,  as  will  be  seen  in  that  report,  which  states  thit 
the  verdict  was  ultimately  entered,  so  as  to  apply  only  to  future  advuMtt 
and  even  that  with  the  consent  of  the  defendant's  counsel.     This  rendeitthit 
authority  consistent  with  Wood  v.  Beneon^  as  the  circumstances  of  the  coe 
would  lead  to  suppose  that  it  ought  to  be.     And  both  cases  are  then  ecpiQy 
decisive  in  favour  of  the  defendant 

2.  The  dividends  also  must  be  considered  as  a  specific  payment  rateiMf 
distributable  over  every  individual  pound  of  the  amount  guaranteed,  and  otl 
as  a  gross  payment,  to  be  deducted  from  tlie  general  account.  The  constni^ 
tion  of  the  Bankrupt  Act,  6  G.  4,  c.  16,  s.  52,  shews  that;  and,  moreofOi 
Bardwell  v.  Lt/dall  (m),  is  a  distinct  decision  precisely  in  point.— [Lot' 
Denman,  C.  J. — We  are  with  you  on  that  point.] 

3.  Lastly,  it  was  not  necessary  to  plead  specially  the  msufficieocy  of  tki 

(g)  5  B.  &  Ad.  1109.  (k)  9  Ea£t,  348. 

(A)  I  C.  &  J.  461.  (/)  6  B.  Moore,  521. 

(0  1  Bing.  N.  C.  761 ;  S.  C.  1  HodgcR,  (m)  7  Bing.  489 ;   and  ire  ftfcf' ' 

179.  /iVfW,  12  Vei.  435. 
(;)  5  East,  10. 
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guarantee.     Non-tunnnpnt  put  in  issue  the  question  of  the  consideration.   Qmm'i  Btmek. 
The  plaintifT  has  alleged  a  particular  consideration,  and  he  has  failed  to  prove        raikbb 
it.      In  Passenger  v.  Brookes,  evidence  was  tendered  dehors  the  agreement,  * 

to  shew  that  there  was  no  consideration ;  and  in  Bennion  v.  Davison  (n),  it 
appears  that  case  cannot  be  employed  to  support  the  doctrine  for  which 
it  was  cited  on  the  other  side. — [Lord  Denman,  C.  J. — We  think  if  you  dis- 
prove the  consideration,  you  disprove  the  contract.] 

Lord  DsNMAN,  C.  J. — The  question  is,  whether  the  plaintiffs  have  made  out 
the  contract  alleged  in  the  declaration.  The  consideration  is  there  stated  to 
be^  that  the  plaintiffs,  at  the  request  of  the  defendant,  would  continue,  from 
time  to  time,  to  advance  further  sums  of  money  to  Davenport,  Now  it  is 
not  necpssary  that  the  thing  agreed  upon  to  be  done  should  be  co-extensive 
with  the  consideration.  But  it  is  necessary  that  the  consideration  should 
appear  on  the  record.  I  entirely  assent  to  the  rule  of  construction  laid 
down,  both  in  this  Court  and  in  the  Court  of  Common  Pleas.  I  admit  that 
it  is  not  necessary  that  the  terms  of  the  consideration  should  be  set  out  with 
aact  precision  in  the  face  of  the  instrument.  Still,  on  looking  at  this  guarantee, 
I  own  I  cannot  sufficiently  see  what  the  consideration  was  which  induced  the 
defendant  to  enter  into  it,  as  far  as  regards  past  advances.  Were  I  called 
apon  to  conjecture,  I  should  say  the  consideration  consisted  both  of  forbear- 
•Doe  to  sue,  and  the  making  of  future  advances.  Still,  that  would  be  but 
conjecture ;  and,  moreover,  the  contract  alleged  in  the  declaration  states  further 
advances  only.  The  declaration,  therefore,  if  my  conjecture  is  correct,  does 
not  duly  set  out  the  consideration ;  and,  at  all  events,  such  being  the  uncer- 
tuQty  of  the  construction,  1  think  the  defendant  is  entitled  to  have  this  rule 
imde  absolute. 

Patteson,  J. — I  do  not  fmd  sufficient,  on  the  face  of  this  gtiarantee,  to  sa- 
Uiiy  me  what  the  consideration  was  which  induced  the  defendant  to  under- 
take to  secure  the  past  advances.  There  is  mention  of  future  advances,  and 
of  them  only.  I  can  very  well  infer  that  the  making  such  advances  formed 
tbe  consideration  for  the  undertaking  to  secure  them.  But  no  inference 
necessarily  arises,  worded  as  the  instrument  is,  that  they  formed  the  consider- 
Utioo  for  the  undertaking  to  secure  past  advances.  As  to  that,  I  am  left  to 
teoojecture;  and  I  have  always  been  of  opinion  that  a  party  is  not  entitled  to 
leeve  the  construction  of  such  instruments  to  mere  conjecture.  I  can  see 
nothing  like  an  engagement  to  forbear  to  sue ;  but  if  there  had  been,  such 
H  not  alleged  as  the  consideration  in  the  declaration  ;  therefore,  the  plaintiffs 
Qonid  not  have  availed  themselves  of  it.  However,  my  judgment  is  founded  on 
Uie  uncertainty  of  the  instrument  itself;  and,  the  instrument  being  uncertain. 
Hie  provisions  of  the  Statute  of  Frauds  have  not  been  complied  with. 

Williams,  J. — Assuming  that  a  consideration  must  appear,  the  question 
is,  whether,  without  recourse  to  conjecture,  any  consideration  does  appear  in 
the  present  case.  Mr.  Tomiinson  informs  us  that  the  learned  judge  who 
tried  the  case,  understood  the  word  "  secure  "  as  implying  a  forbearance  to 
;  and  he  assigned  that  as  the  consideration  for  the  guarantee  of  the  past 

(«)  3  M.  &  W.  179 ;  1  Horn.  &  Hurl.  46. 
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QntaCi  Bench,  advances.  Another  consideration  is  alleged  on  the  record,  and  contended  for 
to-day.  Is  not  that  sufficient  to  shew  that  the  construction  of  this  instru- 
ment is  so  uncertain  as  to  render  it  invalid  ! 

Coleridge,  J. — Mr.  Tonilinson,  in  his  very  able  argument,  has  laid  down 
the  true  rule  of  construction  of  these  instruments.  The  consideration  mast 
either  be  expressed,  or  a  necessary  inference  from  the  terms  of  them.  I  ay 
a  necessary  inference,  because,  otherwise,  they  would  not  fulfil  the  provisioDS 
of  the  Statute  of  Frauds.  Is  the  consideration,  then,  any  such  inference 
here  ?  Certainly  not.  The  learned  judge,  at  the  trial,  inferred  from  the 
word  "  secure,''  that  forbearance  was  the  consideration.  Another  consider- 
ation is  alleged  in  the  declaration,  and  relied  on  to-day.  Both  constructions 
are  doubtful.  I  think,  with  the  learned  judge ;  I  may  be  right — I  may  not 
I  cannot  assign  either  as  the  interpretation  which  is  necessarily  the  correct 
one. 

Rule  absolute,  to  enter  a  verdict  for  defendant 


Kw.  3. 


Puzzi  V.  James  Shipton  antl  another. 


1.  In  an  action  ^HE  declaration  stated  that  on,  &c.,  the  plaintiff  caused  to  be  delivered  lo 

the  declaration  ^^^  defendants,  and  the  defendants  then  accepted  and  received  of  vA 

aiated  that  the  ffo^i  i\^q  plaintiff,  a  certain  package,  containing  a  looking-glass  of  the  plain- 

ccivod  from  the  tiff's  of  great  value,  to  wit,  &c  ,  to  be  taken  care  of,  and  carried  and  cob* 

paVkwre  *con-  ^^^^^  ^X  ^^®  defendants,  from  Liverpool  to  Birmingham,  in  the  countjrf 

uining  a  glass,  Wartcick  and  there,  to  wit,  at  Birmingham,  safely  to  be  delivered  to  oat 

care  of*  smd  Peter  Pounsey,  for  the  plrJntiff,  fur  certain  reasonable  reward  to  the  defendsnti 

<^»''"^  and  in  that  behalf;  and  theieupon  it  then  became  and  was  the  duty  of  thedfr 

L.  to  B.,  and  fendants  to  take  due  care  of  the  said  package  and  its  contents,  whilst  tbcf 

there  to  be  dell-  gQ  ^ad  the  charge  thereof,  for  the  purpose  aforesaid,  and  to  take  due  md 

tain  reasonable  reasonable  care,  in  and  about  the  conveyance  and  delivery  thereof  as  aforesaid; 

de'fendants^in  3^^^  ^^^  defendants,  not  regarding  iheir  duty  in  that  behalf,  but  cootririDf 

that  behalf,  and  and  fraudulently  intending  to  deceive  and  injure  the  plaintiff  in  thisbeU( 

then^  became  ^'^  "^^  "^r  >vould  not  take  due  care  of  the  said  package  and  its  coDteoti 

and  was  the  aforesaid,  whilst  they  had  the  charge  thereof,  for  the  purpose  aforesaid,  or 

fendants  to  take  take  due  and  reasonable  care  in  and  about  the  conveyance  and  deUveiy 

?";?!  ^" V^*^*"  thereof  as  aforesaid,  but  on  the  contrarv  thereof  the  defendants,  whilst  the| 

taid  package  m  _  "     ^  ' 

and  about  the  had  the  charge  of  the  said  package  and  its  contents,  for  the  purpose  afoiv- 

delivervTherJI-  s®'^>  *o  wit,  on,  &c.,  took  SO  little  and  such  bad  and  improper  care  of  ih 

of,  yet  that  the  said  package  and  its  contents,  and  such  bad  and  unreasonable  care  in  ami 

not  take  due  about  the  conveyance  and  delivery  thereof  as  aforesaid,  and  so  carelessly  ant 

care  of  the  negligently  conducted  themselves  in  the  premises,  that  the  said  looking-glas^ 

carelessly  and  negligently  conducted  themselves  in  the  premises,  that  the  glass  was  broken.  At 
the  trial  a  rerdict  was  found  for  the  plaintiff,  against  one  of  the  defendants  only,  eridence  hartng 
been  givf>n  to  prnre  th<it  he  was  a  common  carrier.  Upon  a  motion  for  a  nonsuit,  on  the  grnund 
that  the  dpclaration  disclosed  a  joint  contract,  which  ought  to  have  been  proved :— HeM,  that 
after  verdict,  the  dft«^Iaration  might  be  read  as  being  founded  on  the  general  custom  of  the 
realm,  charging  the  defendants  as  common  carriers,  and  the  action  being  in  tor^,  a  verdict 
against  one  defendant  only  might  be  supported. 
2.  Whether  the  declaration  would  have  been  good  on  special  demurrer,  f^iuere. 


Shipton. 
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ing  of  the  value  aforesaid,  afterwards,  to  wit,  on,  &C.,  became  and  was    Queen's  Bmih. 
Dken  and  greatly  damaged,  to  the  damage,  &c.  Yo/.7.\ 

Pietis:  first,  not  guilty;  second;  that  the  plaintiflT  did  not  cause  to  be  ^  «*• 
livered  to  the  defendants,  nor  did  the  defendants  accept  or  receive  of  or 
4n  the  plaintiff  the  said  package,  containing  the  said  looking  glass,  to  be 
cen  care  of,  and  carried  and  conveyed  by  the  defendants  from  Liverpool 
Birmingham  aforesaid,  and  there  at  Birmingham  safely  to  be  delivered 
f  he  said  Peter  Ponsegy  for  reward  in  that  l)ehalf,  in  manner  and  form,  &c. 
At  the  trial,  it  appeared  that  a  l:>ox  containing  a  looking  glass,  was  deli- 
red  at  a  carrier's  warehouse,  for  the  purpose  of  being  carried  from  Liver- 
0/  to  Birmingham  ;  it  was  also  proved  that  James  Shipton  was  a  common 
rrier,  and  that  he  received  the  box,  and  that  the  glass  which  it  contained 
18  negligently  broken,  before  it  was  delivered  to  the  person,  to  whom  it 
18  consigned.  A  verdict  was  found  for  the  plaintiff  against  the  defendant 
m«9  Shipton.  with  10/.  damages ;  the  other  defendant  had  a  verdict  entered 
his  favour.  A  rule  nisi  was  obtained  to  set  aside  the  verdict  for  the  plain- 
r,  and  to  enter  a  nonsuit,  upon  the  ground  that  the  declaration  disclosed  a 
nt  contract,  and  that  a  verdict  could  not,  therefore,  be  given  against  one 
ly,  of  the  defendants. 

In  Easter  Term,  R,  Alexander  shewed  cause. — ^Although  the  declaration 
es  not,  in  express  terms,  charge  the  defendants  as  common  carriers,  yet  in 
.bstance  they  are  so  charged ;  and  it  was  proved  at  the  trial  that  James 
\ipUm,  against  whom  the  verdict  was  given,  was  a  common  carrier.  The 
^t  of  action  against  common  carriers  is  not  founded  on  contract,  but  on  a 
mmon  law  liability  for  a  tort  or  misfeazance.  Such  an  action  is  therefore 
faral,  and  not  joint,  and  may  be  maintained  against  one  only  of  those 
■iost  whom  it  is  brought.  Brethertoti  v.  Wood  (a)  in  error,  is  an  express 
thority  upon  this  subject.  Powell  v.  Layton  (b)  may  seem  to  be  contrary, 
it  that  catt  was  decided  upon  the  ground  that  the  declaration  alleged  a 
ot  contract  with  the  defendants.  Govell  v.  Radnidge  (c),  is  similar  to  the 
etent  case.  There,  in  an  action  wherein  the  plaintiff  declared  against  three 
fendants,  that  they  had  the  loading  of  a  hogshead  of  the  plaintiff's  for  a 
rtftiD  reward,  to  be  paid  to  one  of  them,  and  a  certain  other  reward  to  the 
her  two,  and  that  the  defendants  so  negligently  conducted  themselves  in 
8  loading,  that  the  hogshead  was  broken,  it  was  held  that  the  gist  of  the 
lioD  was  the  tort,  and  not  the  contract  out  of  which  it  arose  ;  and,  there- 
re»  that  on  the  plea  of  not  guilty,  the  two  being  acquitted,  judgment  might 
\  had  against  the  third,  who  was  found  guilty.  Ansell  v.  Waterhouse  (d) 
m  accordance  with  this  case.  Brown  v.  Nixon  {e),  illustrates  the  sound- 
BN  of  Lord  EllenborougKs  decision  in  Govett  v.  Radnidge,  The  part  of 
M  ivlaration,  that  the  defendants  received  reasonable  reward,  for  carrying 
M  goods,  is  merely  introductory,  to  shew  the  tort  or  wrong  which  is  aft  cr- 
uris stated,  as  in  Ma^t  v.  Goodson  (/).  The  distinction  between  actions 
Minded  on  a  tortt  and  actions  ex  quasi  contractu,  is  well  laid  down  in  I 
^Mams'  Saund.  291,  «.      Weall  v.  King{g),  is  distinguishable  from  this 

C  o)  3  Bred.  &  Bing.  M.  (e)  1  T.  R.  2/4. 

r^)  2  New  Rpp.  365.  (/')  3  Wilson,  348. 

^)  3  East,  62.  (^)  12  East,  452 
'^>   6M.  &Sel.  385. 

-    i.  2  u 


626  TERM  REPORTS  in  tbb  QUEEN'S  BENCH. 

Queem*t  Bench,   cBse,  because  a  joint  contract  was  there  stated  in  the  declaratioo. 
Pozzi  ^*  WiUon  {fi)y  was  decided  on  another  ground  ;  although  it  is  sail 

V*  non-joinder  of  a  partner  may  be  pleaded  by  a  common  carrier,     j 

Sand/ord(i),  will  be  relied  upon  on  the  other  side  ;  but  that  case  is  < 
and  ei[ plained  by  Lord  Eilenborough,  C.  J.,  in  Goveti  v.  Radmd 
overruled  in  Dickon  v.  Clifton  (j).  This  objection  is  net  in  arrest 
ment,  but  arises  aOer  verdict;  and  if  the  language  of  the  decbi 
doubtful,  the  Court  will  read  it  so  as  to  sustain  the  tinding  of  the  ji: 

Aicheriey,  Serjt.,  and  Cromplon,  contrd, — ^The  plaintiff  is  bonne 
tain  the  cause  of  action  which  is  stated  in  the  declaratioo,  and  that  i 
founded  on  contract,  and  not  in  tort.  The  present  case  is  not  dis 
able  from  Potceii  t.  Layton,  The  declaration  in  that  case  was  agi 
owners  of  a  ship  for  not  safely  conveying  goods,  and  the  declara 
framed  as  in  this  case ;  but  it  was  held  that  the  action  was  found 
contract,  and  that  a  partner  not  having  been  joined  in  the  action,  the 
ant  was  entitled  to  plead  in  abatement.  Boson  v.  Sandford,  is  also 
Thnt  was  an  action  on  the  case  against  A,  and  B,,  part  owners  ol 
**  lor  that  the  plaintiff  put  goods  on  board,  and  the  defendants  undei 
carry  them  safely  for  hire,  but  yet  were  so  negligent  that  the  goc 
spi'kiled.^  And  it  was  held  that  it  was  not  an  action  ex  delicto,  but  < 
ctmtractii,  and  judgment  [was  given  for  the  defendants,  because  all  the 
weiv  not  joined.  Mar  v.  Roberts  (k)  supports  the  same  principle.  1 
Ke  unjust  to  allow  a  plaintiff  to  make  a  joint  contract,  and  aAerwards 
of  (he  parties  for  a  breach  of  it,  by  framing  the  declaration  in  tort  in 
contract ;  and  the  Court  will  always  look  to  the  agreement  which  ws 
made  between  the  parties.  Jennings  v.  Rimdall^l).  Gorett  v.  Rod 
the  iH)ly  authority  in  supp^^rt  of  the  argument  on  the  other  side,  a 
dtx-i^ion  is  directlv  contrarv  to  all  the  other  cases.  The  declaration  stat€ 
xmci,  and  the  duty  which  is  alleged,  arises  from  that  contract,  a^  » 
any  ctvnnKMi  law  liability  to  which  the  deiendants  were  subject  as  ( 
carroTsk  The  declaration  does  not  state  that  the  defendants  were  car 
*C>*Vn\/yV,  J. — The  words  of  the  declaration  are  dubious.  You  do 
mur  ;  ainl  then  at  the  tnal.  the  plaintiff  proved  fhat  one  of  the  defends 
A  vA^nnivXi  carrier. — Paiteson.  J. — Bretkerton  v.  flooc/  isan  express  to 
!o  >:.ow  \\aI  an  jct  ori  on  the  case  lies  against  a  common  carrier  for  aeg 
l\\  :ho  cr.stvv!!  of  iSe  rtalm.  although  there  may  be  no  express  cooti 
oirry  iS*  s»V>  ' — R:>t  S*  may  also  be  liable  under  an  express  contra 
ds  :S*  |^:r.:  :!"  >rji*<.\l  i  ccc:ract  n  the  declaration,  he  is  bound  by  the 
mcrr!.  *:rj  v  i\c  *  *o  ^Ji«^  rrv*e*i  *  joint  contract.  The  contract  wMC 
Ivtwo-n  !>v  ^\4.-:  \->  bv  tr^  r  own  act,  and  rot  by  the  general  operatioo 
U^.  Mjcr^ttt  V    Ht;!*jrmsim\  Gedefr^y  v.  Jmy{n),  { 

Car.  a*.  • 

r^rTi3^».  y^  r<xi  vktiTerv-I  i'?-^  Juo^ment  cf  the  Court.— This 
•otv*^  *^nsi  oxr-^rs'  loc  n^-^i^ao*.     A  verdict  was  found  for  the p* 

1^  ti  r  K.  '^"^  •    ST.R335. 

.r  sv  •*-.  c:*  -  :  >i  i.  4*\  n:  I  B.  U  Ado.  4li 
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nst  one  of  the  defendants  only,  and  upon  a  rule  for  a  nonsuit  having    Queen^t  Bench. 
\  obtained,  the  case  was  argued  in  the  last  Easter  Term,  before   my         pozzi 
hers  Litilcdale  and  Coleridge^  and  myself.  ^    »•. 

he  form  of  the  declaration  is  in  case,  and  difiers  from  that  used  in  Bre^ 
Ian  and  others  v.  Wood,  in  error — in  this,  that  it  contains  no  positive  aver- 
t  that  the  defendants  were  carriers,  whereas  in  Bretherton  v.  Wood,  there 
an  averment  that  the  defendants  were  proprietors  of  a  stage-coach,  for  the 
B^  and  conveyance  of  passengers  for  hire,  from  Bury  io  Bolton,  The  pre- 
declaration  states  simply  that  the  plaintiffdelivered  to  the  defendants,  and 
'efendants  received  from  the  plaintiflT,  goods,  to  be  carried  for  certain  reason- 
reward,  from  A,  to  B,  It  is,  therefore,  consistent  with  the  defendants  bein^? 
oon  carriers,  or  being  hired  on  the  particular  occasion  only.  Upon  the  trial, 
18  proved  satisfactorily  that  the  defendant  against  whom  the  verdict  was 
]y  was  a  common  carrier ;  and  it  does  not  appear  to  have  been  objected  at 
ime,  that  proof  of  an  express  contract  between  the  plaintiff  and  the  defend- 
was  necessary,  in  order  to  sustain  the  declaration.  If  such  proof  was  not 
isary,  it  can  only  be  because  the  declaration  may  be  read  as  founded  on 
leneral  custom  of  the  realm ;  and  if  it  may  be  so  read,  the  Court,  aAer 
cty  nmst  so  read  it,  and  then  the  case  of  Bretherton  and  others  v.  Wood, 
recti  J  in  point,  in  favour  of  the  plaintiff.  Upon  consideration,  we  are  of 
km  that  the  declaration  may  be  so  read.  The  practice  appears  to  have 
,  in  former  tiroes,  to  ^et  out  the  custom  of  the  realm,  but  it  was  after- 
la  very  properly  held  to  be  unnecessary  so  to  do,  because  the  custom 
le  realm  is  the  law,  and  the  Court  will  take  notice  of  it ;  and  the  distinction 
Gsr  many  years  prevailed,  between  general  and  special  customs  in  this 
act.  Afterwards,  the  practice  appears  to  have  been  to  state  the  defend- 
to  be  common  carriers  for  hire ;  that,  however  was  departed  from  in 
Bfterfoft  and  others  v.  Wood,  to  a  considerable  extent,  and  certainly  still 
her  upon  the  present  occasion.  It  may  be,  that  the  present  declaration 
d  not  h^e  been  supported  on  special  demurrer,  for  want  of  some  such 
awot ;  but  on  this  point  we  are  not  called  upon  to  give  any  opinion.  It 
I  not  state  that  the  goods  were  delivered  to  the  defendants,  at  their  spe^ 
instance  and  request,  or  contain  any  other  allegation  necessarily  applica- 
lo  an  express  contract  only,  or  even  pointing  to  any  express  contract, 
cannot,  therefore,  say  that  it  shews  the  action  to  be  founded  on  contract; 
it  is  sufficient  for  the  present  purpose,  if  the  language  in  which  it  is 
Aed,  is  consistent  with  its  being  founded  on  the  general  custom  as  to 


this  declaration,  therefore,  to  charge  the  defendants  as  common 
1,  it  follows  that  it  is  strictly  an  action  on  the  case  for  a  tort,  and  that 
cf  several  defendants  may  be  found  guilty  upon  it,  according  to  the 
^rine  established  in  Bretherton  and  others  v.  Wood,  The  evidence  war 
•«  the  verdict  which  has  been  found,  and  we  cannot  disturb  that  verdict, 
purposely  abstain  from  giving  any  opinion,  whether  the  doctrine  m 
*•*  V.  Radnidge,  or  that  in  Powell  v.  Layton,  be  the  true  doctrine,  as  we 
^■ot  fed  ourselves  called  upon  to  decide  between  them,  supposing  them 
*"fer.    The  rule  must  be  discharged. 

Rule  dischargecl 
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Queen't  Bench,     FeNTON    V,   The  CiTY  of  DUBLIN    StEAM    PaCKET  O 


Nor.  21. 
A  "iteam  vessel 
was  chartered 
for  nix  months, 
for  the  convpy- 
ftnce  of  goods, 
to  run  between 
J\e%rcastle  and 
Gt>ole^  or  any 
other  coasting 
station,  the 
charterer  to  pay 
all  disburse- 
ments incident 
to  working  the 
steamer,  in- 
cluding seamen 
and  captain's 
wage!«.     The 
captain  and 
crew  were  ap- 
pointed by  tiie 
owner*,  they 
obeyed  the 
charterer's  or- 
ders a»  to  where 
the  vessel  was 
to  go,  but  not 
as  t.>  the  man- 
ii»»r  of  navJca- 
tion.     While 
the  oh.irterer 
wa<  on  l>oard, 
and  the  vessel 
was  goin^  lu' 
his  il:  root  ions 
to  .VrtruM *//<», 
the  ktvl  of  the 
pUintiflfwas 
injuriM, 
thiouch  the 
ne»jl\conce  of 
theoupi.iin  ami 
crew  of  the 
steam  vo**ol. 
In  an  .■»oti«"»n 
acAinst  the 

that  thov  were 
liable. 


/^ASE  for  running  down  a  vessel. — The  declaration  stated,  thi 
were  possessed  of  a  certain  vessel,  called  a  keel,  upon  the  i 
ber  ;  and  that  defendants  were  possessed  of  a  certain  steam- vess 
their  servants,  and  mariners,  had  the  management  of  the  same ;  ai 
fendants^  servants  and  mariners  took  so  little,  and  such  bad  care  c 
steam-vessel,  in  the  management  of  the  same,  that  it  ran  fo 
struck  the  vessel  of  the  plaintiffs,  and  thereby  sunk  her,  with  all  t 
and  that  she  was  thereby  totally  lost,  &c.,  &c. 

Pleas :  first,  Not  Guilty. 

Seconr/,  That  at  the  time  aforesaid,  defendants  were  not  in  the  posf 
had  not  the  management  and  direction  of  the  said  steam-vessel,  h} 
vants  and  mariners,  or  otherwise,  as  in  the  declaration  alleged. 

At  the  trial,  before  Alder  son,  B.,  at  the  Yorkshite  Spring  Ass 
the  plaintiff  having  proved  that  his  vessel  was  struck,  and  sunk  by 
vessel  of  the  defendants,  through  the  negligence  of  the  captain 
of  the  steam- vessel ;  the  defendants,  in  support  of  the  second  pi 
the  following  charter-party,  under  which  the  vessel  was  charter 
time  of  the  accident  .• — 

«  22  SepL  1834. — It  is  this  day  mutually  agreed  between  t 
Dublin  Steam  Packet  Company,  owners  of  the  good  ship,  &c  ( 
vessel  in  question),  on  the  one  part,  and  John  DaiU,  &c.,  on  the 
that  the  said  company  agree  to  charter,  with  /.  />.,  the  said  steam 
space  of  six  months,  to  be  paid  for  same,  at  and  after  the  rate  < 
week :  the  owners  to  keep  the  vessel  in  good  and  sufficient  order  ft 
veyanct*  of  go»xls.  merchandize,  and  passengers,  to  and  from  A'eii 
Gool^,  or  any  other  coast in;:^  station,  which  the  said  /.  D.  may  fit 
tinn*  employ  the  vessel  in,  the  said  /.  D,  to  pay  all  disbursement 
to  the  working  the  said  steamer,  including  harbour  dues,  pilotages, 
and  captain*s  wages,  and  coals  and  oil,  tallow,  &c.,  for  engines ;  anc 
the  vessel  for  3.000^  The  policy  to  be  deposited  with  the  compa 
named.  And  it  is  further  agreed,  that  if  at  the  expiration  of  the  si 
l>etoR^  stated,  the  said  /.  D.  should  wish  to  retain  the  vessel  for 
ix^rknl.  hi-  shall  be  allowed  to  do  so  for  six  months  longer,  at  the  ra 
{XT  wei^k.  subject  to  the  same  payments  and  conditions,  as  before  r 

TIh^  dofondants  also  called  one  Williams,  who  stated  that  he  wa 
of  tho  sloanu^r  at  the  time  of  the  accident,  and  that  his  wages,  flod 
tho  ortnv,  wore  \K\\d  by  Bails,  the  charterer;  that  he  was  appointe 
dolVthlrtnts,  and  that  be  appointed  the  crew ;  that  he  obeyed  Doit 
AS  lo  whort*  ho  w«s  to  gv\  but  not  in  the  manner  of  navigation;  th 
was  t^i  Uvml  x^hoti  the  accident  happened,  and  the  vessel  wasgoioi 
dirxvthMis  to  AVrnftw//^'. 

NonlK^t  for  p!.iin!iir.  vith  kxive  to  the  defendants  to  move  toeota 
yuit.     .\  rule  m*4  havin<:  been  obtained. 
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*xander,  Baines,  and  Worthy,  now  shewed  cause. — The  only  question    Queen'i  Bench. 
»,  whose  servants  those  were,  by  whom  the  vessel  was  managed  when       Fenton 
rongful  act  was  done.     They  were  the  servants  of  the  owners.     They  »• 

appointed  by  the  owners,  they  might  have  been  discharged  by  the  Dublin  Steam 
s,  and  the  charterers  had  no  authority  to  interfere  in  the  conduct  of  the      rwp"^^^ 
ition,  which  was  exclusively  regulated  by  the  captain  appointed  by  the 
lants.     It  is  true,  that  by  the  charter-party  the  wages  of  the  captain 
lew  were  to  be  paid  by  the  charterers  ;  but  that  circumstance  aflbrds  a 
r  proof  that  the  captain  and  crew  were  not  in  the  service  of  the  char- 
It  shews  that  had  there  been  no  such  stipulation,  the  charterers 
not  have  been  liable  for  the  wages  which  had  they  refused  to  pay,  the 
n  and  crew  would  have  had  no  action ;  but  one  must  have  been  brought 
!  owners.     All  the  arguments,  from  convenience,  are  in  favour  of  the  lia-^ 
of  the  owners  ;  they  are  easily  ascertainable  by  the  registry,  and  the 
y   of  action   is  avoided,  which  would  result   from  holding  that  the 
}  are  not  liable  to  the  injured  party.     In  those  cases,  as  Reeve  v. 
(a),  where  the  owners  have  been  held  not  liable  to  third  parties,  the 
i  of  the  decision  has  been,  that  the  charterers  have  entered  into  a  con-- 
irith  those  parties,  and  derived  the  benefit  of  it.     Some  cases,  which 
1  actually  in  tort,  were  virtually  in  contract,  have  been  decided  in  the 
way  for  similar  reasons,  James  v.  Jones  {b),  Newberry  v.  Colvin  (c). 
i  other  hand,  the  owners  have  been  held  liable  to  pay  for  necessaries, 
I  supplied  to  the  ship  without  their  knowledge,  Rich  v.  Cole  {d).    In 
\er  V.  Pointer  {e),  Abbot,  C.  J.,  in  giving  judgment,  seems  to  have 
iplated  this  very  case — *'  Let  me  put  the  case  of  a  ship,  hired  and  char- 
for  a  voyage  on  the  ocean,  to  carry  such  goods  as  the  charterer  may 
6t  to  load,  and  such  only.     Many  accidents  have  occurred  from  the 
ent  management  of  such  vessels,  and  many  actions  have  been  brought 
t  their  owners ;  but  I  am  not  aware  that  any  has  been  brought  against 
irterer,  though  he  is  to  some  purposes  the  domdnus  pro  tempore.  Why 
as  the  charterer  of  the  ship  never  been  thought  answerable  !"  and  the 
p  that  he  gives  is,  "because  the  ship-master  has  never  been  deemed  the 
it  of  the  charterer."     Littledale,  J.,  also  observes  in  the  same  case — 
DStanoe,  if  a  man  is  the  owner  of  a  ship,  he  himself  appoints  the  master, 
)  desires  the  master  to  appoint  and  select  the  crew ;  the  crew  thus  be- 
ippointed  by  the  owner,  and  are  his  servants  for  the  management  and 
iment  of  the  ship ;  and  if  any  damage  hap|)ens  through  their  default,  it 
same  as  if  it  happened  through  the  immediate  default  of  (he  owner 
r*     In  that  case,  those  two  learned  judges  were  of  opinion,  that  the 
of  a  carriage,  drawn  by  horses  hired  for  the  day,  and  driven  by  a  man 
led  with  the  horses,  was  not  liable  fur  an  accident  caused  by  negligent 
>,  diflfering  from  Bayley  and  Holroyd,  Js.     In  Smith  v.  Latcrence  (f), 
the  owner  of  a  carriage,  hired  post  horses  and  postillions  for  the  day, 
e  him  from  London  to  Epsom  and  back,  the  Court   were   unanimous 
be   stable-keeper   was   liable   for   the  negli<>ent  driving  of  his  ser- 
in Dean  v.  Hogg  (g),  where  the  defendant  hired  a  steam-boat  for 

I  A.  &  E.  312.  (e)  5  B.  &  C.  547. 

Abbott  on  Shipping,  p.  20.  (/)  2  Man.  &  By.  1. 

r  Bing.  190.  (g)  10  Bing.  345l 
Cowp.  636. 
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ovniers ;  they  had  power  to  discharge  them,  and  to  appoint  others,  and  they  Qtua^Benth. 

stipulate  to  keep  the  vessel  in  good  and  sufficient  order,  during  the  time  of  fimton 

ber  being  chartered.     I  think  therefore,  that  the  captain  and  crew  were  so  <?• 

hr  under  the  controul  of  the  owners,  that  they  must  be  held  liable  to  the  Dublin  Steam 

pre«mt  action.  Coip"'. 

Patteson,  J. — The  real  question  is,  whose  servants  were  the  captain  and 
:rew  at  the  time  when  the  accident  happened.  It  is  admitted  that  it  hap 
leoed  through  their  negligence.  Perhaps  they  might  be  in  some  res- 
lects  the  servants  of  both  parties.  I  think  that  the  opinion  of  Bayley 
iod  Hotroyd,  Js.,  in  Laugher  v.  Pointer,  that  the  hirer  of  the  carriage  was 
iible,  is  not  decisive  of  the  present  question,  because  that  opinion  is  not 
DCODsistent  withholding  that  the  owners  are  liable  in  the  present  case.  Mr. 
Wightman  contended,  that  the  question  was,  who  are  possessed  of  the  vessel ; 
but  in  reality  that  comes  round  to  the  original  question,  who  had  the  control 
iver  the  captain  and  crew.  Now,  as  to  that,  upon  the  construction  of  the 
:barter-party,  I  feel  no  difficulty.     The  owners  were  to  keep  the  vessel  in 

Cd  order.  It  is  true,  that  the  charterer  was  to  pay  all  disbursements  inci- 
t  to  working  the  vessel,  including  seamen's  wages ;  but  it  does  not  follow 
liom  that,  he  was  to  provide  even  the  necessary  things  in  the  first  instance, 
itiB  less  that  he  was  to  provide  the  crew,  as  to  which  indeed  it  was  proved 
tkat  they  were  appointed  by  the  owners.  The  inference  from  that  is,  that 
ie  owners  chose  to  retain  the  captain  and  crew  in  their  own  service,  and 
nder  their  own  control ;  and  in  the  case  of  a  steam-vessel,  where  it  is  so 
iseessary  to  have  persons  of  experience  and  intelligence,  I  can  well  under- 
Ituid  their  object  in  doing  so. 

Williams,  J. — ^The  question  in  this  case  is  one  of  fact.  Under  whose 
IBOtrol  was  the  vessel  at  the  time  in  question  ?  and  that  question  is  deter- 
Hned  by  the  answer  to  another — whose  servants  were  the  captain  and 
Hewt  Because,  no  fault  is  imputed  to  the  charterer,  either  of  interference, 
1^  negygenoe.  The  question  must  be  decided  by  the  charter-party,  upon  the 
Kr  ooDstruction  of  which,  I  am  of  opinion  that  they  were  the  servants  of  the 
hroers.  They  were  originally  to  furnish  them ;  the  charterer  was  to  pay 
ke  wages.  Had  he  appointed  them,  and  employed,  and  controlled  them, 
■it  provision  as  to  payment,  need  not  have  been  introduced.  In  the  case  of 
%  fteam  vessel,  the  owners  mi^t  very  well  think  it  necessary  to  keep  the 
fm»A  under  the  management  of  persons  in  whom  they  had  confidence. 

CoLBRlDGS,  J. — It  is  true  that  the  question  turns  on  the  language  of  the 

whether  the  defendants  were  in  possession  of  the  vessel,  so  that  we 

exclude  reference  to  the  evidence,  as  to  actual  facts,  whatever  were 

rights  of  the  charterer  and  owners,  under  the  charter-party.    Now  the 

IMi  are,  that  the  vessel  was  navigated  by  a  captain  and  crew  appointed  by 

Ik  owners.     Looking  then  at  the  facts,  I  think  that  the  vessel  must  be  con- 

Hftisd  to  be  in  possession  of  the  owners.    Again,  if  I  look  to  the  written  con- 

'^■tt  ik>ne»  I  arrive  at  the  same  conclusion.     The  language  of  it  shews  that 

^  owners  intended  to  keep  possession  and  control  of  the  vessel.    Taking  it 

*^  either  way,  with  reference  to  the  appointment  of  the  crew,  the  kind  of 

the  circumstances,  or  to  the  charter-party  only,  I  am  of  opinion  tliat 

defendants  were  liable  in  this  action. 

Rnlp  discharged. 
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Queen' X  Bench. 

Nov.  22. 

1.  It  is  not 
necessary  that 
an  order  of 
filiation,  made 
by  virtue  of  the 
72(1  RKCtiun  of 
4  &  .">  VV.  4, 

c.  76,  should 
contain  an  ox- 
press  adjudica- 
tion that  the 
defendant  was 
found  to  be  the 
father  of  the 
child;  it  is  suf- 
ficient if  the 
order  states 
that  it  was 
made,  "  the 
(!ourt  being 
Rationed  that 
the  defendant 
wart  really  and 
in  trnih  the 
father  of  the 
child." 

2.  It  is  not 
nece«sary  that 
the  circumstan- 
ces which  prove 
the  mother's 
inability  to  pro- 
vide for  the 
child,  should 
appear  upon  the 
face  of  the 
order. 

3.  Where  an 
application  for 
an  order  of 
filiation  was  en- 
tered at  the 
S<*ssions  next 
after  the  child 
had  become 
cliargeable,  and 
rpgpifed  on  the 
pround  that  the 
d«'ff  ndant  had 
ke}»t  out  of  the 
way  to  avoid 
service  of  the 
lOtiuc: — Ileld^ 
tlijit  the  Ses- 
sions had  juris- 
diction to  make 
an  ord<'r  at  the 
following 
Sessions. 


The  Queen  v.  Lewis. 

A  RULE  nisi  had  been  obtained,  calling  upon  the  prosecutors  to  shew 
cause  why  an  order  of  Sessions,  made  on  the  29th  November,  1838, 
whereby  the  defendant  was  ordered  to  pay  for  the  support  of  a  bastard  child, 
should  not  be  brought  up  to  be  quashed.  It  appeared  that  at  the  General 
Quarter  Sessions  at  Montgomery,  held  on  the  7th  of  Aprii,  1837,  the  fol- 
lowing entry  was  made  by  the  Clerk  of  the  Peace : — 

"  In  the  matter  of  the  application  of  the  Overseers  of  the  Poor  of  the 
parish  of  Penstrowed,  for  an  order  upon  Richard  Lewie,  to  reimburse 
the  overseers  for  the  maintenance  of  a  bastard  child  of  one  EHzor 
beth  Jones,  chargeable  to  the  said  parish,  and  bom  on  the  24th  of 
October  last. 

'^  Whereas  it  appears  to  this  Court,  that  owing  to  the  md  Ridutrd  Lewis 
having  kept  out  of  the  way  to  avoid  being  served  with  fourteen  days'  notice 
of  this  application,  the  said  overseers  have  not  had  sufficient  time  to  ^le 
such  notice. 

^'  It  is  ordered,  that  the  hearing  of  such  application  be  deferred  to  the  next 
General  Quarter  Sessions  of  the  Peace." 

At  the  following  QuarttT  :!)essions,  held  on  the  29th  June,  the  folbwioj: 
order  was  made  : — 

"  Whereas  the  overseers  of  the  poor  of  the  parish  of  Penetrotced,  in  the  salt] 
county,  did  on  the  2d  day  of  May  last,  give  due  nutice  to  Richard  Lnntt 
late  of  Monghtrey,  in  the  said  county,  labourer,  of  their  intention  to  apply  to 
this  Court  for  an  order  upon  him,  the  said  Richard  Leveie,  as  the  piitatiw 
father  of  a  certain  female  bastard  child,  of  which  one  ElizcJteth  Janet  was 
then  lately  delivered,  and  which  had  then  lately  become  chargeable,  to  the 
said  parish,  to  reimburse  the  said  parish  for  the  maintenance  and  support  of 
the  said  child ;  and  the  said  overseers  having  now  made  such  application  ac- 
cordingly, and  the  said  Richard  Leicis  being  at  the  same  time  here  present, 
and  it  being  now  duly  proved  to  this  Court,  in  the  presence  and  hearing  of 
the  said  Richard  Letvis,  that  the  said  child  was,  on  the  24th  day  of  Octoher 
last,  at  the  parish  aforesaid,  born  a  bastard  of  the  body  of  Elizabeth  Jonet; 
and  that  the  said  child,  on  the  6th  day  of  March  last,  by  the  inability  of  its 
said  mother  to  provide  for  its  maintenance,  became  and  from  thence  hitherto 
hath  been  and  still  is  chargeable  to  the  said  parish,  and  that  he,  the  said  Rickeri 
Lewis,  is  the  father  of  the  said  child ;  and  the  evidence  of  the  said  EUiobeth 
Junes  having  been  corroborated  in  divers  material  particulars  by  other  testi- 
mony, and  this  Court  having  heard  all  parties,  and  being  satisfied  that 
the  said  Richard  Leicis  is  really  and  in  truth  the  father  of  the  said  chikkan^ 
it  appearing  to  this  Court  to  be  just  and  reasonable,  under  all  the  dream- 
stances  of  the  case,  that  the  said  R.  Lewis  should  pay  unto  the  overseers  of 
the  poor  of  the  said  parish,  for  the  time  being,  such  sum  or  sums  of  money 
as  they  have  expended,  or  may  from  time  to  time  hereafter,  during  the  tin* 
hereinafter  limited,  expend  for  the  maintenance  and  support  of  the  audbastari 
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The  Q02BN 
Lewis. 


3t  exceeding  the  sum  of  U.  4d,  per  week,  this  Court  doth  therefore    Qu^en't  Bench. 

order  that  the  said  R.  Lewis,  do  forthwith  pay  unto  the  said  overseers 

I  of  1/.  89.  4d.,  by  them  expended  for  the  maintenance  and  support 

aid  child,  from  the  said  6th  day  of  March,  when  the  said  child  first 

chargeable  as  aforesaid,  to  the  present  day ;  and  that  the  said  R.  Letois 

pay  unto  the  overseers  of  the  said  parish  for  the  time  being,  weekly 

ry  week  from  henceforth,  until  the  said  child  shall  attain  the  age  of 

ears  (if  the  said  child  shall  so  long  live  and  continue  to  be  chargeable 

aid  parish),  such  sum  or  sums  of  money  as  shall  be  weekly  expended 

1  behalf  of  the  said  parish  for  the  maintenance  and  support  of  the  said 

uring  the  time  last  aforesaid,  not  exceeding  the  sum  of  1».  Ad.  in  each 

ry  week ;  but  no  part  of  the  monies  which  shall  be  paid  by  the  said 

18,  in  pursuance  of  this  order,  shall  at  any  time  be  paid  by  the  over- 

bresaid  to  the  said  Elizabeth  Jones,  nor  be  in  any  way  applied  to  her 

lance  or  support." 


»y,  in  support  of  the  rule. — First,  it  does  not  sufficiently  appear,  upon 
!  of  the  order,  that  Lewis  is  the  father  of  the  child.  There  ought  to 
express  adjudication  that  he  was  the  father,  R,  v.  Perksse  {a).  It 
lufficient  to  state  by  way  of  recital,  that  it  had  been  made  to  appear 
justices  that  the  party  was  the  father.  Rex  v.  Pitts (Jb),  These  au- 
s  have  never  been  questioned ;  and  in  all  the  forms  which  were  used 
s  to  the  Poor  Law  Amendment  Act,  4  &  5  Will.  4,  c.  76,  there  is  an 
adjudication,  that  the  party  charged  is  the  father  of  the  child.  The 
(c),  of  the  new  Statute  does  not  contain  any  thing,  to  shew  that  these 
re  nut  still  applicable.  It  requires  that  the  justices  shall  be  satisfied 
;  person  charged,  is  really  and  in  truth  the  father  of  the  child  And 
bnn  of  the  order  given  in  Burn's  Justice  {d),  there  is  an  express  ad- 
on  of  that  fact,  as  in  the  old  precedents.     Thi^  order  in  this  case 


;  Siderfin,  363. 
1  Doug.  662. 

lee.  72  enacts,  "  That  when  any 
lall  hereafter  be  born  a  bastard, 
ill,  by  reason  of  the  inability  of 
her  of  such  child  to  provide  for 
itenance,  become  chargeable  to 
ish,  the  overseers  or  guardians 

parish,  or  the  guardians  of  any 
n  which  such  parish  may  be  si- 
uay,  if  they  think  proper,  after 

inquiry  as  to  the  father  of  such 
pply  to  the  next  general  quarter 

of  the  peace,  within  the  Juris- 
of  which  such  parish  or  union 
:  situate,  after  such  child  shall 
icome  chargeable,  for  an  order 
e  person  whom  they  shall  charge 
ing  the  pu^tive  father  o^  such 
»  reimburse  such  parish  or  union 
laintenance  and  support;  and  the 
:o  which  such  application  nhall 
3  shall  proceed  to  hear  evidence 
,  and  if  it  shall  be  satisfied,  after 

both  parties,  that  the  person  so 

is  really  and  in  truth  the  father 


of  such  child,  it  shall  make  such  order 
upon  such  person  in  that  respect  as  to 
such  Court  shall  appear  to  be  just  and 
reasonable,  under  all  the  circumstances 
of  the  case.  Provided  always,  that  no 
such  order  shall  be  made,  unless  the 
evidence  of  the  mother  of  such  bastard 
child  sliall  he  corroborated  in  some 
material  particulars  by  other  testimony, 
to  the  satisfaction  of  such  Court :  Pro- 
vided also,  that  such  order  shall  in  no 
case  exceed  the  actual  expeuces  incurred, 
or  to  be  incurred  for  the  maintenance 
and  support  of  such  bastard  child  while 
so  chargeable,  and  shall  continue  in 
force  onlv  until  such  child  shall  attain 
the  age  of  seven  years,  if  he  shall  so  long 
live:  Provided  also,  that  no  part  of  the 
monies  paid  by  such  putative  father  in 
pursuance  of  such  order,  shall  at  any 
time  be  paid  to  the  mother  of  such  bas- 
tard child,  nor  in  any  way  be  applied  to 
the  maintenance  and  support  of  such 
mother.*' 
(d)  By  D'Oylcy  and  Williams,  vol.  1. 


Lxwis. 
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QiwM'f  Benek.    merely  follows  the  words  of  the  Sutute,  but  does  not  contain  any  such  sdjii- 
TheQuTiN     dication.      An  express  judgment  upon  this  point  was  necessarj,  Rex  ▼. 
«^  _         Kenworthy  (#).     The  next  objection  is,  that  it  does  not  appear  on  the  face  of 
the  order,  that  the  settlement  of  the  child  was  in  the  parish  of  PenMircwed, 
on  behalf  of  which  the  application  was  made.     By  the  71  si  section  of  the 
Statute,  a  bastard  follows  the  settlement  of  its  mother,  and  therefore  the 
order  ought  to  have  shewn  that  the  settlement  of  the  mother  was  in  AfufromdL 
Then,  the  application  was  not  made  to  '*  the  next  General  Quarter  Sessions'* 
aAer  the  child  became  chargeable.     It  appears  that  it  first  became  chaigeable 
on  the  6th  March,  but  the  order  is  not  made  until  the  Sessions  held  in  /km. 
In  Rex  V.  Heath  (  /),  where  a  bastard  child  became  chargeable  on  the  29th 
September,  and  the  next  Sessions  was  on  the  29th  October ^  but  no  applica- 
tion was  made  for  an  order  of  maintenance  until  a  subsequent  Sessions;  it 
was  held  that  the  justices  at  the  latter  Sessions  had  no  jurisdiction  to  make 
the  order. — [Paiteaony  J. — This  case  is  very  distinguishable;  it  appears  that 
the  overseers  endeavoured  to  give  the  defendant  a  notice  for  the  ^/ni7  Ses- 
sions, but  that  he  had  absconded  to  avoid  the  service. — Coleridge^  J. — Hen 
it  appears  that  the  Jum  Sessions  were  the  next  practicable  Sessions.] 

Jervie,  eantrdt  was  requested  to  confine  his  argument  to  the  two  first  poiot>. 
— The  49  Geo.  3,  c.  68,  s.  I,  enacts,  "  That  every  person  who  shall  be  ad- 
judged to  be  the  reputed  father  of  any  bastard  child,''  shall  be  liable  to  have 
an  order  of  filiation  made  upon  him.  It  was,  therefore,  necessary,  by  the 
express  words  of  that  Statute,  that  the  order  should  contain  an  express  ad- 
judication that  the  defendant  was  the  reputed  father.  The  language  of  the  7S 
section  of  the  new  Act  is  altogether  difierent,  and  the  precedents  which  are  to  be 
found  in  CAt7/y sedition  of  BurrCa  Juetiee,  and  in  ArehMtTs  Poor  LawAwtmi- 
tnent  Act  are,  in  the  same  terms  as  the  present  order. — [Patteeonf  J. — lo  tbe 
form  in  Mr.  LeigfCa  Treatiee(g)y  there  is  an  express  adjudication,  that  the 
defendant  is  the  reputed  father  of  the  child.}— This  order  follows  the  verr 
words  of  the  Statute,  and  states  that  the  justices  are  satisfied  that  the  defend- 
ant is  really  and  in  truth  the  father  of  the  child.  It  was  not  necessary  to 
shew,  on  the  face  of  the  order,  in  what  way  the  mother  became  chargeable  to 
the  parish.  It  must  be  taken  for  granted  that  proof  of  the  chargeability  of 
the  mother  was  offered  at  the  Sessions,  and  the  order  states  that  the  child 
had  become  chargeable. 

Buebyy  in  reply. — Every  thing  which  is  necessary  to  give  the  justices 
jurisdiction,  must  appear  upon  the  face  of  the  order.  Rex  v.  Dacie  {k). 

Cur.  adv*  wdL 

Lord  Dbnman,  C.  J.,  now  pronounced  the  judgment  of  the  Court — We  are 
of  opinion  that  this  order  of  filiation,  made  by  the  Court  of  Quarter  Sessions 
is  good.  [His  lordship  then  read  the  order.]  We  disposed,  during  the  aigii- 
mentof  the  objection,  that  the  Court  did  not  appear  to  be  the  next  Sessiom; 
but  two  other  objections  remain  for  consideration.  The  first  is  founded  on 
the  authority  of  Rex  v.  Pitte^  which  requires  an  express  adjudication  by 

(e)  1  B.  &  C.  711.  ig)  Leigh  on  the  Poor  Uws,  142. 

(/)  5 A.  &  £.  543;  2  Bar.  &  Wol.  143.         (A)  5  B.  &  Ad.  551. 
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justices  of  the  peace  of  every  fact  material  to  gi?e  them  jurisdiction ;  the    Qii«ra*«  Bencfu 

second  is  that,  though  the  child  is  said  to  have  become  chargeable  by  reason     j^  qubin 

of  the  mother's  inability  to  maintain  it,  the  particular  facts  from  which  the  ^• 

inabilitj  results,  are  not  found  by  the  Court. 

The  first  objectbn  is  twofold :  first,  it  does  not  adjudge  the  defendant  to 

be  the  father,  but  only  states  the  Court  to  be  satisfied  of  that  fact.     We 

think  the  words  of  the  Statute  an  answer  to  this  objection.    However  strictly 

it  may  be  proper  to  employ  the  regular  legal  terms  in  the  proceedings  of 

Courts  of  Justice,  these  are  what  the  Statute  supplies  for  that  purpose.     But 

secondly,  this  satisfaction  is  not  directly  alleged,  the  order  only  saying  that 

the  Court  *'  being  satisfied,"  makes  the  order.     This,  we  think  a  sufficient 

allegation.     Rex  v.  Piitt,  and  the  earlier  cases,  do  not  depend  on  the  gram- 

■fttical  form  in  which  facts  are  found,  but  on  their  not  being  found  at  all. 

The  objection  that  the  circumstances  which  prove  the  mother's  inability  (which 

may  be  various)  do  not  appear  in  the  order,  is  also  removed,  we  think,  by  the 

Statute.    The  Court  of  Quarter  Sessions  must  receive  credit  for  having  been 

eonvinoed  by  proof  of  some  such  circumstances.     It  might  be  more  convenient 

$ar  parties  to  be  apprised  of  the  means  by  which  they  arrive  at  their  conclu- 

sioD,  but  the  Act  mentions  the  conclusion  of  fact  only,  and  does  not  require 

these  particulars  to  be  set  out 

Rule  discharged 


The  Queen  v.  The  Justices  of  Cheshire.  aw.  15. 


the 
uar- 


A    RULE  nisi  had  been  obtained,  calling  upon  the  justices  of  Cheshire ^  1.  If  the 

to  shew  cause  why  a  cerliorari  should  not  issue,  to  remove  into  this  t«r"scs8ioM 

Court  all  orders  made  by  them,  in  an  appeal  between  the  overseers  of  the  ^®""  •"  ^^^ 

township  of  Chapei-en-le-Friih^  appellants  ;  and  the  overseers  of  the  town-  upon  a  matter 

ship  of  YeadeUy-cum-  Whaley,  respondents ;  touching  the  removal  of  Wil-  JaTe^urildi^^ 

Ham  Jepean,  a  pauper.  tion,  this  Court 

It  appeared  by  the  affidavits,  that  an  order  was  made  on  the  13th  Decem-  J^jf*  wHhT^fr 

her,  1836,  for  the  removal  of  the  pauper  from  the  respondent  parish,  "  to  decision. 

the  parish,  township,  or  place  of  Chapel-^m-ie-Friih,**  and  it  was  served  on  whwro  a'notice 

Amoe  Poit,  as  one  of  the  overseers  of  that  place.    On  the  30th  December,  a  of  »PP«^     ^ 

^              ,.-,_             1.^.                         ,.           .                •  against  an  order 

notice  of  appeal,  signed  by  Foti  and  Marehington,  as  churchwardens,  and  of  remoral  was 

one  Lamae,  as  overseer,  •'  of  the  parish  of  Chapel-en-le-Frilh;'  was  served  blbSmhi** 

on  the  respondent  parish.     On  the  8th  March,  being  a  few  days  before  the  Sessions,  but 

Sessions,  another  notice  of  appeal,  signed  by  Pott  and  Lomae  alone,  as  wards  looked  at 

churchwarden  and  overseer,  "  of  the  township,  district,  or  place,  known  as  tJ^ordjftnd 

Coambe  Edge,  and  sometimes  called  Chapei-en-ie-Frith,'^  was  served  on  the  upon  the* 

respondents,  and  also  the  grounds  of  appeal ;  one  of  which  was,  that  the  SJTs^dfr^'to 

order  of  removal  was  misdirected,  inasmuch  as  Coomhe  Edge  maintained  its  •  pvruh,  in- 

«-.^  w,.,^^  stead  of  •  tith- 

own  poor.  i„g  ^-^^y^^^  ^^^ 

On  the  hearing  of  the  appeal  at  the  Court  of  Quarter  Sessions,  the  appellants  ^^^.»  •^^r^ 

having  put  in  the  notice  of  appeal  of  8th  March,  it  was  objected  to  by  the  np^  wder"<l 

Sessions  to  be 
quashed,  was  refused,  although  it  was  shewn  bv  affidant  that  the  order  was  properlj  directed. 
2.  AffidsTits  majr  be  used  to  shew  that  the'  Court  of  Quarter  Seasiflna  has  eietaded  its 

jurisdiction. 
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Queen's  Bench,  counsel  for  the  respondents,  on  the  ground  that  it  was  signed  by  one  oyer- 
The  QuEiM     ^^^  ^^^y-     '^^^  Court  decided  that  the  notice  was  insufficient ;  whereupon 
v.  the  respondents^  counsel  demanded  that  the  order  should  be  entered  on  the 

Chuhibe.  ^  minutes  of  the  Court,  as  being  confirmed.  This  application  was  resisted  by 
the  appellants,  and  during  the  discussion  which  ensued,  one  of  the  magis- 
trates examined  the  order,  and  stated  to  the  Court,  that  it  was  misdirected,  as 
he  knew  that  there  was  no  such  place  as  Ckapel-en-ie- Frith,  which  maintained 
its  own  poor ;  but  that  it  consisted  of  three  separate  townships.  Coombs  Edge, 
Bradshaw  Edge,  and  Botcden  Edge,  each  of  which  maintained  its  own  poor. 
The  Court  adopted  this  opinion,  and  quashed  the  order,  although  it  was  con- 
tended by  the  respondents,  that  the  appellants  having  failed  to  pro?e  their 
notice  of  appeal,  the  Court  had  no  jurisdiction  to  quash  the  order  of  remoTaL 
The  Court  refused  to  grant  a  case  for  the  opinion  of  this  Court.  One  of  the 
affidavits,  made  by  an  assistant-overseer,  stated  that  Chapei-en-ie-Fritk  did 
not  comprise  three  separate  townships,  but  that  the  poor  had  always  ben 
maintained  out  of  one  common  fund. 

CotUngham  shewed  cause. — ^This  is  an  attempt  to  make  this  a  Court  of 
error,  from  the  Quarter  Sessions  ;  but  unless  a  case  is  submitted  from  the  Court 
of  Quarter  Sessions,  this  Court  has  no  jurisdiction  to  review  its  judgroent, 
Rex  v.  The  Justiees  of  Carnarvon  (a),  Rex  v.  The  Justices  of  Monmouik' 
shire  (b).  In  Rex  v.  The  Justices  of  Monmouthshire  (c),  Lord  Tenierden, 
C.  J.,  said  upon  this  subject : — **  The  late  decisions  establish  however,  thst 
we  cannot  assume  to  ourselves  the  jurisdiction  of  a  Court  of  error,  and  r^ 
view  the  judgments  of  the  Court  of  Quarter  Sessions."  Here  the  Court 
quashed  the  order,  and  they  had  jurisdiction  over  the  matter  before  them. 
.This  is  a  preliminary  objection  to  this  application. — [Lord  Denman,  C.  J.— 
We  will  hear  the  other  side  upon  it.] 

/.  Evans,  and  Townsend,  in  support  of  the  rule. — The  appellants  were- 
required,  at  the  Quarter  Sessions,  to  prove  their  notice  of  appeal.  They 
produced  the  notice,  and  the  Court  held  it  to  be  insufficient.  The  appelbnlt- 
were  then  out  of  Court,  and  the  order  stood  confirmed ;  but  aflerwards,  the 
Court,  acting  upon  information  which  is  now  shewn  to  be  incorrect,  pro- 
ceeded to  quash  the  order.  It  is  clear  upon  the  affidavits  that  Chapel^n'tt- 
Frith  is  a  separate  parish,  and  it  has  also  been  so  decided,  Rex  v.  The 
Justices  of  Derbyshire  (d).  The  Court  had  no  jurisdiction  to  quash  the 
order,  after  the  appellants  had  failed  to  prove  a  valid  notice  of  appeal.  At 
all  events,  they  have  acted  upon  an  ex  parte  statement^  without  hearing  aoj 
evidence  on  the  other  side ;  and  they  were  bound  to  hear  all  the  evidence, 
before  they  decided  upon  the  question,  Rex  v.  7%e  Justices  of  Cumber' 
land(e). — [Paiteson,  J. — The  Sessions  had  surely  jurisdiction  to  decide, 
whether  the  notice  was  good  or  bad  ;  they  said  it  was  bad  ;  therefore  they 
had  jurisdiction  for  some  time,  and  they  determine  to  quash  the  order.}— 
They  had  no  jurisdiction,  unless  notice  of  appeal  was  given  according  tc 
the  Act  of  Parliament  (/),  which  enacts  that  no  appeal  shall  be  proceeded 


(a)  4  B.  &  Aid.  86.  {d)  1  N.  &  Per.  703;  Wil,  WoL  & 

b)  4  B.  &  C.  844.  Dav.  24a 

c)  8  B.  &  C.  140.  (c)  4  A.  &  E.  695. 

(/)  9  Geo.  1,  c.  7,  sec  8. 
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^pon,  unless  reasonable  notice  be  given  of  such  appeal.     The  proving  of  Q«Mii*f  IkiuK 
a  proper  notice  is  therefore  a  condition  precedent  to  the  right  of  appeal,     j)^^  Quibn 
Rex  V.  The  Juatiees  of  Oxfordshire  {g)  :  and  if  the  notice  was  insufficient,  v* . 

(hey  had  no  authority  to  quash  the  order,  Rex  v.  T%e  Juetieea  of  Buck-  Cheshire. 
inghamahire  (A).  If  an  appeal  is  improperly  heard  at  the  Quarter  Ses- 
sions, all  the  proceedings  are  coram  non  judicct  and  they  may  be  removed 
iDto  this  Court  by  certiorari,  to  be  quashed,  Rex  v.  7%e  Justices  of 
Yorkshire  {i)t  Rex  v.  JTie  Justices  of  Derbyshire  {j  ),  Rex  ▼.  The  Jus- 
tices  of  Somersetshire  (k).  In  Burn's  Justice  (/),  it  is  said :— "  It  is  usual 
in  some  places,  for  the  overseers  who  made  the  removal,  to  bring  the  original 
order  to  the  next  Sessions,  and  there  make  oath  that  they  removed  the  party 
in  pursuance  of  such  order:  and  if  then  there  appeared  to  be  no  appeal 
■gainst  it,  the  order  is  confirmed  by  the  Court,  and  filed  amongst  the  records. 
And  although  such  confirmation  is  merely  void,  because  the  Sessions  have  no 
jurisdictbn  therein,  unless  in  the  case  of  appeal,  which  here  is  not :  yet  such 
eonfirmation  is  also  superfluous  and  needless,  for  the  order  appealed  against 
is  6iial.  And  as  such  order  is  a  record  of  itself,  and  contains  in  it  the  ad- 
judication of  the  Justices,  it  seemeth  that  the  Court  may  record  thereupon 
likewise,  that  no  appeal  was  made,  for  in  that  case  they  are  the  proper  judges 
whether  an  appeal  was  made  or  not  But  still  it  seemeth,  that  unless  it  be 
upon  appeal,  they  have  no  power  to  enquire  concerning  the  removal,  for  that 
as  to  them  is  extra-judicial.^' — There  are  many  cases  which  establish  the 
principle,  that  wheri*  the  Court  of  Quarter  Ses^sions  exceeds  its  jurisdiction, 
this  Court  will  receive  affidavits  to  shew  the  want  of  jurisdiction,  Rex  v. 
Great  3farlow(fn),  Rex  v.  St.  James's ^  Westminster {n), — [Cottingham 
referred  to  Reg,  v.  Abergele  (o).  ] 

Lord  Denman,  C.  J. — This  case  is  one  of  peculiar  circumstances,  and 
although  I  may  not  altogether  approve  of  that  which  has  taken  place,  I  am 
exceedingly  jealous  of  interfering  with  the  Court  of  Quarter  Sessions.  The 
first  question  is,  whether  the  Court  had  jurisdiction  ;  and  it  seems  to  me 
that  they  had.  The  appeal  which  was  entered,  was  regular  in  all  respect^, 
and  when  the  notice  of  appeal  was  produced,  the  Sessions  held  that  it  was 
bad.  But  it  is  a  fallacy  to  say,  that  their  decision  upon  this  point  divested 
them  of  their  jurisdiction.  The  test  to  try  whether  they  had  jurisdiction 
is,  to  see  whether  they  might  not,  at  any  period  during  the  Sessions,  have 
given  costs.  It  is  quite  clear  that  they  might  have  done  so,  because  the 
application  was  before  them  during  the  whole  Sessions.  The  affidavits 
shew,  that  after  the  decision,  the  respondents  supposed  that  the  jurisdiction 
existed,  because  they  insisted  upon  having  the  order  confirmed.  Whilst  this 
point  was  under  consideration,  one  of  the  justices  looked  at  the  order,  and 
pointed  out  an  objection  to  it.  He  appears  to  have  been  mistaken  certainly, 
but  when  the  Quarter  Sessions  has  jurisdiction,  and  have  exercised  their 
discretion,  we  cannot  interfere.    At  the  same  time,  I  am  not  prepared  to  say, 

(g)  1  M.  &  Sel.  446.  (/)  Ed.  by  D*Ovlfy  &  Williams,  1202. 

(h)  3  East,  342.  (m)  2  East,  244. 

(0  5  T.  R.  629.  (n)  2  A.  &  E.  241. 

(J)  2  Lord  Kenyon,  299.  (o)  3  N.  &  P.  406,  antCy  355. 

(i)  5  B.  &  C.  816. 
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Qat€n*t  Bench,   the  decision  upon  the  point  of  settlement  is  final,  as  it  stands :  but  it  is  sol 
The  QauH     '^^  necessary  to  decide  that  question. 

V. 

'^C  ^UBV^L^  Pattkson,  J. — If  the  question  had  been,  whether  the  Court  of  Quarter 
Sessions  had  done  right  or  wrong,  I  should  say  that  they  have  acted  Terj 
improperly,  and  very  absurdly ;  but  we  cannot  say  that  they  had  no  jurisdic- 
tion. It  appears  that  the  Court  formed  an  opinion,  as  to  the  notice,  which 
they  afterwards  refused  to  act  upon ;  but  we  can  only  regard  the  ultimate 
decision. 

Williams,  J. — ^It  is  quite  clear  that  there  was  jurisdiction  at  first,  sod  it 
appears  to  me,  that  it  continued.  Whilst  the  counsel  for  the  respondents  was 
insisting  that  the  order  ought  to  be  confirmed,  an  objection,  which  was  sup- 
posed to  be  a  fatal  one,  was  pointed  out  in  the  order,  and  the  Court  ordered 
it  to  be  quashed. 

CoLBRiDOE,  J. — The  rule  of  law  may  bear  hard  in  this  particular  cafe: 
but  it  is  advantageous  to  the  due  administration  of  justice,  that  it  should  be 
strictly  observed.  It  has  been  decided  that,  in  some  cases,  afiMavits  may  be 
looked  at,  to  enable  the  Court  to  ascertain  whether  the  parties  had  jaris- 
diction ;  as  where  an  order,  which  is  good  upon  the  face  of  it,  is  shewn  to  have 
been  made  by  a  person  who  is  not  a  magistrate ;  there  the  objection  may  be 
shewn  by  affidavit.  Here  the  question  simply  is,  whether  the  Court  had 
jurisdiction ;  if  they  had  jurisdiction,  however  erroneously  their  discretioQ 
may  have  been  exercised,  we  cannot  interfere.  It  is  admitted,  that  whea 
the  notice  was  proved,  there  was  jurisdiction ;  the  counsel  for  the  respon- 
dents afterwards  proceeded  to  contend,  that  the  order  ought  to  appear  od 
the  files  of  the  Court  to  have  been  confirmed,  and  by  that  proceeding  he 
admitted  that  the  jurisdiction  of  the  Court  still  remained. 

Rule  discharged. 


iVcr.  9.  Groom  and  others,  Assignees  of  Ravbn,  a  Bankrupt,  r. 

VVbst. 

In  atsumptit  by  A  SSUMPSIT  The  declaratbn  stated  that  before  Raven  became  a  bank* 
^.^abinllrupt^  rupt,  to  wit,  &c.,  in  consideration  that  Raven,  at  the  request  of  the 

the  declaration  defendant,  would  sell  and  deliver  to  him  a  certain  quantity,  to  wit,  five 
considerat^ion'  hogsheads  of  sugar,  at  a  certain  price  agreed  on,  to  wit,  2/.  I0#.  a  hundred 
that  i?..  before    weight,    amounting  in  the   whole    to    175/.  Os,  4rf.,    the    defendant  pw- 

his  bankruptcy,        .,,.,,>  %  i.i_  . 

would  sell  cer-  mised  the  said  Raven  to  accept  and  pay  for  the  same  m  manner  foUowiafi 

tain  goods  to 

the  defendant,  the  defendant  affreed  to  pay  for  the  same,  prompt  two  months,  or  by  an  accept- 
ance, and  averred  the  delivery  of  the  goods,  and  the  refusal  of  the  defendants  to  pay  by  an  aoeept- 
•nce  or  otherwise;  alleging  as  damage,  that  thereby  /{.,  before  he  became  a  bankrupt,  was  de- 
prived of  the  use  and  benefit  of  an  acceptance,  and  of  all  the  benefit  which  would  hare  resulted 
from  discounting  the  said  acceptance ;  and  that  he  was  put  to  great  loss  and  inconyenience ; 
and  his  estate,  applicable  to  the  discharge  of  his  just  debts,  was,  bv  reason  of  the  noD-paymAit 
for  the  said  goods,  much  diminished  in  value:— fii^,  that  a  set-o^  was  pleadable. 

Semble^  per  WiUianu  and  Ccleridge^  Js.,  that  the  injury  caused  to  a  creditor  by  the  non-pay- 
ment of  a  debt  in  the  manner  asreed  on  between  the  parties,  may  form  the  subject  of  special 
damage,  which,  if  distinctly  and  properly  pleaded,  would  exclude  the  dcfendqnt  from  the  right 
of  set-oflT. 
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say,  prompt,  two  months,  or  an  acceptance  (that  is  to  say)  of  a  bill  QusmU  Btmeh. 

;e  for  the  amount  thereof,  payable  seventy  days  after  the  date  of       geook 

if  such  acceptance  should  be  required  by  the  said  Raven  ;  and  that  <*• 

laven,  confiding  in  the  promise  of  the  defendant,  did  afterwards 

>  he  became  a  bankrupt,  sell  and  deliver  the  said  quantity  of  goods 

sndant  on  the  terms  aforesaid,  and  the  defendant  then  accepted  the 

1  that  although  Raven  afterwards,  and  before  he  became  bankrupt 

the  Ist  July,  in  the  year  aforesaid,  required  the  defendant  to  pay 

le  same  sugars  by  an  acceptance,  according  to  the  terms  of  the  said 

\ie  said  defendant  not  regarding,  &c.,  but  contriving,  &c.,  to  defraud 

ore  he  became  a  bankrupt,  and  the  said  plaintifis,  as  assignees,  as 

since,  did  not  nor  would  when  so  requested,  &c.,  pay  the  said  Raven 

,  or  the  plaintifis  as  assignees,  &c.,  by  an  acceptance  or  otherwise 

,  but  has  hitherto  wholly  neglected,  &c.,  by  reason  whereof  the  said 

fore,  &c.,  was  deprived  of  the  use  and  benefit  of  an  acceptance  of 

defendant  for  the  said  price  of  the  said  sugars,  and  of  all  the  benefit 
tage  which  would  have  resulted  and  accrued  to  him  by  having  the 
stance  discounted,  and  raising  money  thereby  for  his  use  and 
aition  in  the  way  of  his  trade  and  business,  and  thereby  also  the 
r»  was  put  to  great  loss,  trouble,  and  inconvenience  by  reason  of 

the  said  bill  to  negociate,  and  the  personal  estate  and  effects  of  the 
I  applicable  to  the  discharge  of  his  just  debts,  was  thereby  and  by 
the  non-payment  of  and  for  the  said  goods,  or  any  part  thereof,  in 
bresaid,  much  diminished  in  value,  to  the  great  damage  of  the 
as  assignees  as  aforesaid,  and  of  the  creditors  of  the  said  Raven 
lief  under  the  fiat  in  bankruptcy,  in  and  under  which  the  plaintiffs 
ire  assignees  as  aforesaid. 

rond  count  stated,  that  before  Haven  became  a  bankrupt,  he  had 
elivered  to  the  defendant  dve  other  hogsheads  of  sugar,  to  be  paid 
»t  two  months,  or  by  an  acceptance  of  a  bill  of  exchange  seventy 
date,  if  required  by  Haven  ;  that  he  had  also  sold  and  delivered  on 
xrcasions  other  goods,  respectively  agreed  to  be  paid  for  on  delivery, 
laven  had  required  to  be  paid  for  the  said  sugar  by  an  acceptance, 
uch  acceptance  had  not  been  given,  nor  had  the  sugar  been  paid 

way  whatever,  and  that  the  other  goods  although  delivered,  had 
laid  for ;  and  that  thereupon  and  before  the  bankruptcy  of  Haven, 
ied  upon  between  Haven  and  defendant  that  the  whole  of  the  said 
old  and  delivered,  should  be  paid  for  by  an  acceptance  by  defend- 
ill  of  exchange  for  the  aggregate  amount ;  that  thereupon,  in  con- 
of  the  premises,  and  that  Haven  at  the  request  of  the  defendants 
»pt  such  bill  in  payment  for  the  whole  of  the  said  goods,  defendant 
o  accept  a  bill  for  such  amount.     Averment ;  that  although  Haven 

to  accept  such  acceptance  as  last  aforesaid  in  payment,  Sec.,  and 
defendant  to  pay  him  by  such  acceptance,  yet  defendant,  not  re- 
2.,  but  contriving,  &c.,  would  not  pay  Haven  before  the  bankruptcy, 
gnees  since,  by  such  acceptance,  &c.  The  allegation  of  damage  was 
«  in  the  first  count,  except  that  the  estate  of  the  bankrupt  was 
lave  been  diminished  by  means  *'  of  the  premises,^'  as  well  as  ''  of 
yment  of  and  for  the  said  goods." 
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Queen* i  Bench.  The  defendant  pleaded,  that  before  and  at  the  time  of  issuing  the  fiM  Id 
bankruptcy,  to  wit,  &c.,  Raven  was  indebted  to  the  defendant  in  1000/.,  for 
goods  sold,  &c.,  money  lent,  &c.,  which  still  remain  due  and  unpaid,  and 
that  the  defendant  had  not,  when  he  gave  credit  to  Haven,  in  respect  of  the 
said  sum  of  money,  or  any  part  thereof,  notice  of  any  act  of  bankruptcy  bv 
Raven  committed,  which  said  sum  of  money  exceeds  the  damages  sustained 
by  Raven  before  his  bankruptcy,  and  of  the  said  plaintiffs,  as  assignees  as 
aforesaid,  since,  by  reason  of  the  non-performance  by  the  said  defendant  of 
the  said  promises ;  of  all  which  premises  the  said  plaintiffs  had  notice,  and 
out  of  and  against  which  said  last-mentioned  sum  the  defendant  is  ready  to 
allow  and  set  off  the  full  amount  of  such  demand.     Verification. 

Demurrer ;  the  causes  of  demurrer  stated  were,  that  the  plaintifiis  had 
complained,  not  merely  for  the  non-payment  of  debts,  or  liquidated  danrafm, 
but  for  damages  sustained  by  Haven  before  he  became  a  bankrupt,  and  by 
the  plaintiffs,  as  assignees,  by  reason  and  in  consequence  of  Haven  haring, 
before  he  became  a  bankrupt,  by  reason  of  the  refusal  of  the  defendant  to  pay 
for  the  goods  in  the  declaration  mentioned,  by  acceptance,  been  deprived  of 
the  use  and  benefit  of  such  acceptances,  and  of  the  benefit  which  would  hare 
resulted,  by  having  the  said  acceptances  discounted  for  use  and  accomroodi- 
tion  in  the  way  of  his  trade,  and  of  having  been  put  to  great  loss,  trouble,  and 
inconvenience,  by  reason  of  not  having  the  respective  bills  to  negotiate,  and 
which  might  have  been  the  cause  of  his  bankruptcy,  and  for  damage  done  to 
the  personal  estate  o( Haven,  applicable  for  the  discharge  of  his  debts;  and 
that  the  claims  of  the  plaintiffs,  as  assignees,  sounded  in  damages  which  were 
unliquidated,  and  the  amount  of  which  rested  with  a  jury  to  be  established 
by  evidence,  and  to  which  a  plea  of  set-off,  of  a  debt,  due  by  Haven  to  the  de- 
fendant, could  not  be  pleaded ;  and  also  for  that  it  was  not  stated  in  the  last 
plea,  that  there  was  any  mutual  credit  between  Haven  and  the  defendant,  it 
the  time  of  making  the  contracts  in  the  declaration  mentioned;  but  on  the 
contrary,  it  appeared  that  the  several  goods  were  to  have  been  paid  for  bf 
acceptances  to  be  immediately  given  by  defendant  to  Haven,  and  which  be 
might  negociate  for  the  purposes  of  his  trade,  and  that  each  of  the  dealings 
was  a  separate  dealing,  effected  as  such,  and  not  with  reference  to  thegenefil 
state  of  accounts,  debts,  or  credits,  or  any  mutual  credit  between  Be^m 
and  the  defendant.  Ami  also  for  that  it  was  not  stated  in  the  plea,  that  at 
the  time  the  contracts  were  made  by  Raven  and  the  defendant,  Rmn 
was  indebted  to  the  defendant,  and  his  becoming  so,  subsequently  to  tlie 
breaches  by  the  defendant,  of  the  special  contracts,  which  ought  to  have  bed 
immediately  fulfilled  by  the  defendant,  could  be  no  answer  to  a  breach  of 
such  contract,  at  the  respective  periods,  when  such  breaches  were  respeditely 
committed.  And  also,  that  when  goods  are  sold  on  a  contract  to  be  paid  for 
in  a  particular  manner,  the  purchaser  cannot  substitute  another  mode  of  pay- 
ment for  the  same ;  and,  yet,  the  defendant  has  attempted  to  substitute  a 
mode  of  payment  different  from  that  contracted  for,  and  more  prejudicial  to 
the  interest  of  the  seller,  but  had  not  averred  that  such  substitutkm  vas 
with  the  assent  of  the  seller  of  the  said  goods,  or  of  the  plaintiffs,  as  assignees. 
And  also  for  that  a  plea  of  set-off  is  given  by  Statute ;  and  it  was  not  averred 
in  the  plea,  that  the  same  was  pleaded  by  virtue  of  the  said  Statute.  And 
also  for  that  the  said  last  plea  was  in  other  respects  defective,  &c. 
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Sir  F,  Pollock  (with  whom  wa«  Ball)  in  support  of  the  demurrer. — If  this  Queen's  Bench. 
plea  be  held  good,  great  frauds  on  the  Bankrupt  Act  may  be  perpetrated. 
Creditors,  when  they  know  their  debtors  to  be  failing,  will  obtain  goods  from 
them  on  terms  of  immediate  payment,  or  of  an  acceptance ;  and  afterwards, 
instead  of  paying  or  accepting  a  bill,  either  claim  a  set-off,  or  hand  over  to  the 
debtor  an  overdue  acceptance  of  his  own ;  and  so  procure  the  payment  of 
their  own  debts  to  the  full,  in  fraud  of  the  other  creditors.  The  principle  of 
the  Statute,  6  G.  4,  c.  16,  s.  50,  which  authorizes  a  set-off,  in  the  case  of 
mutual  debts  and  credits,  is  not  applicable  to  the  present  case.  Fair  v. 
APIcer  (a),  Buchannan  v.  FindLiy  (6),  Key  v.  Flint  (c).  Rose  v.  Sims  (jd). 
Here  the  bargain  was  for  immediate  payment,  which  excludes  the  supposition 
of  mutual  credit ;  for  the  bankrupt  never  contemplated  a  debt.  This  is  a 
case  of  barter. 

Fraud  might  have  been  replied,  but  the  circumstances  may  l)c  taken  ad- 
vantage of  without  such  replication.  Gibson  v.  Bell{e),  is  not  a  satisfactory 
decision :  but  if  it  were,  it  is  not  applicable  to  the  circumstances  of  this  case ; 
there,  no  special  damage  was  alleged,  and  the  goods  were  delivered  on  a  con- 
tniety  not  like  the  present,  and  which  merely  determined  how  the  balance 
might  be  paid.  It  was  a  complete  case  of  mutual  credit.  As  to  the  objec- 
tion which  may  be  made,  that  no  tender  of  the  bill  for  acceptance  to  the  de- 
fendant is  averred,  the  declaration  states,  that  he  was  required  to  accept. 
Supposing  that  to  be  open  to  special  demurrer,  it  is  at  all  events,  cured  by  the 
defendant's  having  pleaded  over. 

BreanweU^  {Kelly  was  with  him)  contrd. — It  is  impossible  for  the  Court 
to  say  that  there  was  fraud  in  this  case.  VVere  this  to  be  held  a  case 
of  fraud,  simply  because  there  has  been  a  breach  of  contract,  then  all  cases 
of  set-off  would  be  so,  because  set-off  presumes  a  breach  of  contract. — [I^rd 
Hffimum,  C.  J. — The  Court  have  no  doubt  on  that  point.] — In  Hankey  v. 
Smith  {f),  it  is  said,  by  BuUer,  J.,  that  to  constitute  mutual  credit,  it  is  not 
necessary  that  the  parties  mean  particularly  to  trust  each  other  in  that  trans- 
action. As  to  the  other  ground  of  demurrer,  that  a  demand  for  unliquidated 
damages  cannot  be  met  by  a  set-off,  the  language  of  the  Bankrupt  Act,  6 
G.  4f  c.  16,  s.  50,  negatives  that  position ;  by  that  section  it  is  enacted,  that 
one  debt  or  demand  may  l)e  set  off  against  another.  **  Demand  "  is  a  most 
comprehensive  word.  In  Com,  Dig.  (g),  it  is  said,  "  the  most  beneficial  re- 
leise  a  man  can  have,  is  a  release  of  all  demands."  This  demand  against  the 
defendant  for  his  acceptance,  was  proveablc  under  the  commission,  Forster  v. 
Smrtees(h).  It  is,  therefore,  the  subject  of  set-off,  under  s.  50.  There  is  no 
averment  of  special  damages  in  the  declaration  ;  no  averment  of  any  damages 
which  would  not  have  been  equally  proveable  without  it.  None  which 
might  not  have  been  put  at  the  end  of  any  common  count  for  goods  sold 
The  argument,  that  the  party  l)ecanic  bankrupt  in  consequence  of  the  non- 
acceptance  of  the  bill,  would  be  at  lea>t  as  applicable  to  the  case  of  the  non- 
payment of  money.      It  has  bvcn  said,  that  this  was  a  case  of  barter;  but 

(a)  16  East,  130.  (r )  1  Ring.  N.  C.  743 ;  S.  C.  1  Hodges. 

ib)  9B.&('.  738.  i:^«). 

(c)  8  Taunt.  21.  (  D  :i  T.  R.  ,50/,  n. 

{(I)  1  B.  &  All.  521.  (I)  Ti(    Rrlfla«fi  (K.  I.) 

(//;  12  Kast,  00.5. 
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Queen*s  nend».  throughout  the  declaration  there  are  no  words  of  barter ;  the  term  ufed  in- 
variably is  payment.  Suppose  Haven  to  have  brought  an  action  ibr  the  mo- 
ney. It  would  have  been  no  answer  to  say  that  barter  was  intended.  No 
distinction  then,  exists  between  this  case  and  Gibeon  v.  BM^  nor  cui  thtt 
case  be  impeached.  In  Romb  v.  Sims,  the  contract  was,  that  the  defeodtnt 
should  indorse  a  bill  drawn  by  a  third  party ;  there  the  amount  of  damtgcn 
were  unliquidated,  because  dependent  on  circumstances ;  here  it  cannot  be 
said  that  they  were  unliquidated ;  they  could  consist  of  nothing  else  but  tiie 
bill  and  the  interest  upon  it.  The  declaration  ought  to  have  averred  tkt 
Raven  drew  and  tendered  the  bill  for  the  acceptance  of  the  defendant,  Rni 
V.  Meetaer  (t).  And  the  defect  is  not  cured  by  pleading  over ;  the  plea  ii 
perfectly  consistent,  either  with  a  tender  of  the  bill,  or  a  non-lender.— {C0&- 
ridgcy  J. — How  can  a  party  duly  require  to  accept  a  bill  t  Must  it  not  be 
done  by  drawing  the  bill  and  tendering  it  for  acceptance  f  the  dedarttioa 
states  that  the  defendant  was  duly  required  to  accept.  You  are  confined  to 
substantial  defects  in  the  declaration.] 

Sir  F,  Pollock,  in  reply. — Hankey  v.  SmiUh  is  b  case  where  the  pJaiatif 
did  trust,  and  it  is,  therefore,  inapplicable  to  the  present,  where  the  banbnipt 
expressly  did  not  trust.  Tliat  case  merely  establishes  that  in  order  to  cso- 
stitute  a  right  of  set-off;  the  mutual  credits  need  not  be  simultaneous*  ii 
7%orpe  V.  Thorpe  {j),  Parke,  J.,  says,  "  If  the  plaintiff  had  chosen,  insteid 
of  aesumpsit  for  money  had  and  received,  to  bring  a  special  action  for  tk 
breach  of  duty,  there  could  have  been  no  set-off,  because  it  would  hare  beeo 
an  action  for  unliquidated  damages."^  The  arguments  on  the  other  side  iie 
applicable,  where  a  transaction  must  end  in  debt,  not  where  it  may  onlj.— 
[Patteeon,  J. — Has  Eland  v.  Karr  (A),  been  ever  overruled  ;  there,  in  0- 
eumpsit,  the  defendant  pleaded  a  set-off,  and  a  replication  that  the  goods  veif 
agreed  to  be  paid  for  in  ready  money,  was  held  bad  on  demurrer. — Brammd 
mentioned  the  case  of  Clarke  v.  Fell  (/),  as  inconsistent  with  that  autlion^. 
— ^Lord  Denman,  C.  J. — In  Fair  v.  M*Iver  (m).  Lord  EUenbotougk  wtp,  be 
defers  to  the  authority  of  Eland  v.  Earr,  but  is  not  convinced  by  it] 

Lord  Dbnman,  C.  J.,  (after  stating  the  pleadings.)— -The  only  questioQ  m-  ; 
portant  for  us  to  consider  is,  whether  in  this  action  a  debt  due  fron  tbe 
bankrupt  to  the  defendant  can  bo  set  off.  I  am  clearly  of  opinion  that  it 
can.  I  think  that  a  mutual  credit,  within  the  meaning  of  the  Banknipt  Ad. 
has  been  created  between  these  parties,  notwithstanding  the  agreement,  ti  Is 
the  mode  of  payment  for  the  goods.  On  the  same  principle  have  been  deckU 
Foster  v.  SurteeSf  and  Gibson  v.  BelL  It  is  not  impugned  in  Rcee  v.  Sane; 
nor  do  1  know  of  any  case  inconsistent  with  it.  Something  was  said  ligr 
Parke,  J.,  in  Thorpe  v.  Thorpe,  which  has  been  cited  on  bdialf  of  the  phii* 
tiffs.  But  with  respect  to  that,  it  is  material  to  see  what  are  the  drcna- 
stances  of  the  case.  The  plaintiff  there  sent  to  the  defendant  a  bill  tf 
exchange,  in  order  that  he  might  deliver  it  to  a  third  party.  Instead  of  doioi 
so,  the  defendant  himself  detained  it,  and  kept  the  proceeds.      Upon  whicb 

(i)  Com.  on  Contracts,  181.  (0  4  B.  &  Ad.  404. 

(j)  3  B.  &  Ad.  580.  (m)  16  East,  138;   tee  €Wi^^ 

(k)  1  East,  375.  Rivetl,  2  M.  &  S.  510. 
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plaintiff  brought  an  action  for  money  had  and  received,  whereby  he  let    Queens  Bmeh, 
s  a  ooDsequence  of  that  action,  the  right  of  set-off.     Those  circumstances,        geoom 
sibre,  were  quite  different  from  the  facts  in  the  present  case.     There  had  •  "• 

I  a  breach  of  duty,  and  if  the  plaintiff  had  chosen  to  sue  the  defendant  for 
undoubtedly  no  right  of  set-off  would  have  existed.  Just  as  in  the  case 
carrier,  who,  instead  of  delivering  a  bill  entrusted  to  him,  for  the  purpose 
eing  conveyed  to  a  third  party,  should  appropriate  it  to  himself.  I  much 
)t  whether  mere  pecuniary  loss  could,  in  any  case  in  an  action  for  breach 
mtracty  be  considered  such  special  damage  as  to  exclude  a  plea  of  set-off. 
ills  declaration,  it  is  true,  that  in  form,  special  damage  is  alleged.  But  f 
lol  think  that  it  is  such  as  in  fact  and  in  law  cannot  be  exactly  mea- 
d  by  a  certain  amount  in  money. 

ATTiflON.  J. — Some  part  of  the  argument  for  the  plaintiffs  has  turned 
1  the  great  inconvenience  that  will  accrue  from  allowing  this  plea.  I  ex- 
e  from  my  consideration  all  such  arguments,  f  always  have  considered 
rule  to  be,  that  in  all  cases  of  demurrer,  we  ought  to  confine  ourselves 
;  strictly  to  what  actually  appears  on  the  record.  Were  it  otherwise,  in 
murrer  to  an  indictment  for  murder,  facts  might  be  assumed  of  which 
ing  appeared  on  the  record,  and  the  greatest  inconvenience  would  be  in- 
uced.  I  exclude,  therefore,  all  possibility  of  fraud,  since  none  is  alleged 
be  pleadings.  The  question  therefore,  is,  whether  this  is  not  a  case  of 
oal  credit,  so  as  to  let  in  the  right  of  setoff.  I  do  not  understand  how 
case  can  exist,  where  a  party  has  sold  goods  at  a  fixed  money  price,  to 
aid  for  in  bills,  which  is  not  a  case  of  credit.  I  do  not  understand,  I  say, 
t  by  any  possibility,  it  can  be  otherwise.  Where  money  or  a  bill  has 
i  sent  for  some  specific  purpose,  it  is  true,  that  a  party  cannot  after  his 
ition,  and  convert  what  was  a  trust  into  a  debt.  And  upon  that  princi- 
were  decided  Buchannan  v.  Findlayy  and  some  other  cases  that  have  been 
I.  But  try  this  case  by  the  criterion  laid  down  by  Taunton^  J.,  in  Rose 
^ms,  **  a  mutual  credit  may  by  said  to  exist  where  there  is  a  debt,  or 
tithing  which  will  end  in  a  debt."  Must  not  the  transaction  in  this  case 
>  ended  in  debt,  whether  the  bill  had  been  given  or  not  given  ?  The 
imstances  are  quite  different  where  a  party  agrees  to  indorse  over  the 
of  another,  as  in  Rote  v.  Sims.  That  transaction  may  not  end  in 
•  But  as  this  must,  it  is,  therefore,  a  case  of  credit.  Grideon  v.  Beil 
18  to  nie  precisely  the  same  as  the  present  case.  The  only  distinction 
(npted  to  be  drawn  is,  that  there  no  special  damage  was  alleged.  But 
I  that  make  any  difference  ?  I  think  that  here  there  is  not  virtually  any 
^tion  of  special  damage.  All  consideration  of  personal  damage,  to  the 
Icrupt,  must  be  excluded,  because  that  would  afford  no  ground  of  action 
he  assignees.  They  can  bring  an  action  only  for  damage  done  to  the 
te.  How,  then,  has  the  estate  been  injured,  unless  it  be  by  the  right 
tk  the  defendant  has  acquired  to  plead  a  set-off?  But  that  cannot  be 
damage  intended  in  the  declaration,  which  must  be  confined  to  damage 
e  to  the  estate  at  the  time  of  the  breach.  I  do  not  understand  how  that 
id  have  been  the  case  here.  But  if  it  could,  the  declaration  does  not 
e  how.  It  ought  to  have  stated  in  what  way  the  damage  accrued.  The 
iral  allegation  of  damage  is  not  sufficient.  In  every  money  transaction, 
i  damage,  as  is  suggested  here,  arises  from  noll*>payment ;  and  if  this 

2x2 
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Qweem'iBnri    alles^tion  of  damage  was  sufficient,  then  every  case  where  a  partv  «ho 
r;aooM        bought  ^oods,  and  became  a  bankrupt,  without  paying  for  them,  might  lie 
.«••  taken  out  of  the  operation  of  the  Statute,  as  regards  the  right  of  set-vfi". 

Suppose  goods  were  bought,  to  be  paid  for  in  six  months  ;  just  the  same  in- 
jury would  accrue  from  non-payment,  and  the  same  character  and  amount  of 
special  damage  might  hfi  alleged.  Were  we  to  hold  that  this  is  not  a  esse  of 
credit,  then  if  a  claim  of  this  kind  were  to  be  brought  against  a  bankrupt,  and 
he  pleaded  his  certificate,  we  should  be  bound  to  say  thai  his  certificate  wn  \ 
no  bar. 

I 

i 

r 

Williams,  J. — My  only  doubt  has  been,  whether,  od  the  face  of  this  d^ 
cinration,  it  appeared  that  the  action  was  brought  to  reoover  for  specid  ' 
rlnmage.  Had  that  been  so,  I  should  have  felt  some  difficulty.  It  is  ad-  \ 
inittcd  that  this  case  is  not  distinguishable  from  Gibson  v.  Beli^  unless  bv tlie  i 
allegation  of  special  damage.  But  I  am  satisfied,  by  the  reasons  which  btve  | 
l>cen  given,  that  though  special  damage  is  alleged,  yet,  substantially,  tUi 
is  nothing  more  than  a  mere  money  transaction.  I  was  sonnewhat  influenod 
by  the  statement  that  the  bankrupt's  estate  was  afiected  by  the  transactiGo; 
but  that  statement  is  made  in  too  vague  and  uncertain  a  manner  to  be  trail- 
able. 

Coleridge,  J. — I  also  think  it  most  important  to  adhere  to  the  pleadii^ 
and  that  wc  ought  not  to  consider  any  circumstance  which  does  not  qipetroB 
the  face  of  them.  Still,  I  quite  agree  that  much  injury  m^t  arne  froa 
breaking  a  contract  of  the  nature  of  that  alleged ;  and  if  the  dedaratka  bd 
properly  stated  what  that  injury  was,  I  own  I  should  had  felt  some  difficnltj. 
it  might  have  been  of  such  a  nature,  that  the  commissioners  coold  not  Hue 
adjusted  the  accounts  between  the  parties.  And  had  that  been  so,  then  tb 
would  not  have  been  a  case  of  set-off.  But  on  the  face  of  this  dedintioB 
there  is  nothing  specifically  charged ;  nothing  is  shewn  but  what  migfat  hue 
resulted  from  the  non-performance  of  any  money  contract  whatever.  Kb  a- 
formation  is  given  to  the  defendant  of  any  special  mischief  done ;  and,  at 
the  trial,  the  judge  must  have  refused  to  allow  evidence  to  be  given  of  aiij» 
under  this  general  allegation.  Taking,  then,  the  transaction,  as  it  appeaHi 
according  to  the  rule  laid  down,  if  it  is  one  that  would  have  ended  in  deU 
then  it  is  within  the  operation  of  s.  50 ;  and  I  think  that  it  so,  whether  «a 
assume  the  bill  to  have  been  given  or  not  The  plea  of  set-ofl^  therefive^ 
must  lie  allowed. 

Judgment  for  the  defeoduit 


MICHAELMAS  TERM,  1838.  64^ 


was 
with 


WhBELER  v.  HaYNES.  Queen^sBenA, 

LANDER.     The  declaration,  after  the  usual  averment  of  previous  good  a  declaration 
character,  proceeded  as  follows : — And  whereas  also  the  said  plaintiff  ^*bat^^he**** 

L>re  and  at  the  time  of  the  committing^  of  the  grievance  by  the  defendant  plaintiff  was  in 
einafter  mentioned,  had  been  and  was  in  the  service  and  employment  of  one  GZ^*,  and 

Benjamin  Glass,  as  a  labourer,  and  in  that  capacity  had  always  behaved  *^*^  ^**  ^?»  •^ 

I  conducted  himself  towards  his  said  employer  faithfully  and  honestly  ;  master's  barn 
I  the  said  plaintiff  and  one  Huffh  Hill,  at  the  time  of  the  committing  of  Ind  thluhr"' 

said  grievance  by  the  said  defendant,  were  at  work  for  and  employed  defendant,  to 

the  said  B,  Glass,  in  a  certain  barn  belonging  to  the  said  B.  Glass,  in  suspected  that 

;  about  the  thrashing  certain  corn  there,  of  the  said  B.  Glass ;  yet  the  been^^u'iU^of  ^ 

I  defendant  well  knowing,  &c.,  but  contriving  and  wickedly  and  mali-  felonv.inacer- 

isiy  intending  to  injure  the  said  plaintiff  in  his  good  name,  fame,  and  ^n"cem[ng  the 

lity  &c. :  and  to  cause  it  to  be  suspected  and  believed  that  he  the  said  plaintiff,  said, 

intiff  had  been  guilty  of  felony,  and  to  subject  him  to  the  pains  and  Ji,;m  Gay  com. 

lalties  by  the  laws  of  this  kingdom  made  and  provided  against  and  inflicted  {"^?S^"^^  ?™**' 

>n  persons  guilty  thereof,  and  to  vex,  harrass,  impoverish,  and  wholly  ruin  ton  with  some 

I  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.,  in  a  certain  discourse  which  &iytai'ahew 

said  defendant  then  had  of  and  concerning  the  said  plaintiff,  in  the  pre-  ^i^^%  ^^  ^^^ 

ce  and  hearing  of  one  William   Wheeler ,  and  of  divers  other  good  and  it;  and  said, 

thy  subjects  of  this  kingdom,  then  in  the  presence  and  hearing  of  the  said  fjad' t^^rhe^*^ 

Uiam,  Wheeler  and  those  subjects,  falsely  and  maliciously  spoke  and  pub-  could  hare 

ed  of  and  concerning  the  said  plaintiff,  these  false,  scandalous,  malicious,  hehadttat^f^. 

defamatory  words  following  (that  is  to  say);  *'I  (meaning  himself,  the  mer  Gi«<'# 

I  defendant)  saw  one  John  Gay,  coming  across  Mister  Glass's  barton  ing  the  said  ' 

b  some  barley;  and  my  (meaning  his,  the  said  defendant's),  son  Henry  ^arn  where  the 

ynes,  said.  What  art  going  to  do  with  that?     Gay  said  he  was  going  to  work;  and  that 

1  pheasants  with  it,  (meaning  the  said  barley) ;  and  said,  where  he  had  so^ifeged^to*^' 

t,  he  could  have  more ;  and  that  he  had  it  (meaning  the  said  barley)  at  ^^^e  been  in 

ner  Glassy's  barn  (meaning  the  said  barn  belonging  to  the  said  Benjamin  of  Got/,  was  the 

iss),  wherein  the  plaintiff  was  so  at  work  and  employed  as  aforesaid  ;  and  ^^^^^  j^.l 

reby  also  meaning,  that  the  said  barley,  so  alleged  by  the  defendant  to  the  plaintiff 

«  been  in  the  possession  of  the  said  John  Gay,  was  the  property  of  the  sa^me^rom'**^ 

li  B.  Glass,  and  that  the  plaintiff  had  stolen  the  same  from  the  said  Ben-  G//is«  and  had 

«tn  Glass,  and  given  the  same  to  the  said  John  Gay^^  by  means  of  commit-  f'he  declaratSn 

e  of  which  said  grievance  by  the  defendant  as  aforesaid,  he  the  said  plaintiff  *^°  contained 

T,  i-i'.i.i*  11  *"  averment  of 

41  been  and  is  greatly  injured  m  his  good  name,  &c.,  and  also  by  reason  special  damage, 

Jreof  the  said  B.  Glass  then,  to  wit,  on,  Ac,  discharged  and  dismissed  the  si^nd^rous*^'^^ 

d  plaintiff  from  his  said  employment,  as  such  labourer  as  aforesaid,  and  ^ords  i^Held, 

oily  refused  and  declined  to  continue  the  said  plaintiff  any  longer  in  his  tfaTtheTnnuh'* 

^ice,  and  the  said  plaintiff  hath  thereby  also  been  hindered  and  prevented  from  f  "^'^  ''^Vth* 

•curing  any  work  or  employ  with  any  other  person,  and  hath  from  thence  the  declaration 

Jerto  remained,  continued,  and  still  is,  wholly  out  of  employ,  and  hath  lost  ^a»i°»"ffi«enu 
been  wholly  deprived  of  all  the  wages  and  emoluments  which  he  would 
^  obtained  by  means  of  his  labour,  &c. 

^murrer.      One  of  the  grounds  of  demurrer  was,   that  the  mnuendo 
"^ing  the  plaintiff  with  having  stolen  barley  from  Glass,  was  not  warranted 
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Qmeen*t  Bmeh.  OF  supported  by  the  slander ;  Dor  by  any  indnoeiBent  or  prerkms  stateoKnt 
yf^ER      '»  ^^  declaration.  ^ 

Hati«k«.  Keily  was  to  have  argued  in  support  oithe  defourrer. 

C  D.  Bevan  was  called  upon  to  support  the  dedaimtioo. — ^It  raost  be 
taken  to  be  admitted  upon  this  argument,  that  the  defendant  spoke  tk 
words  which  are  set  out  in  the  declaration ;  and  if  an  issue  had  been  takei, 
and  a  verdict  found  for  the  plaintiff,  the  Court  would  have  presained  thit 
all  matters  had  been  proved,  which  were  necessary  to  support  the  aUegttioi 
in  the  declaration.  Sweeiapple  v.  /«#««  {a).  Here  the  indueenient  is,  tbt 
the  defendant  intended  to  impute  that  the  plaintiff  had  been  guilty  ofkkmj; 
and  it  is  also  stated  that  the  plaintiff  was  at  work  in  the  bam,  at  the  lime  to 
which  the  conversation  pointed.  The  words  which  w^^e  spoken  wereambign- 
ims,  and  the  proper  office  of  an  innuendo  is  to  explain  the  meaning  of  such  wofdi 
In  Com.  Dig.  tit.  *'  Action  on  the  Case'^C^),  it  is  sakl,  *"  I.  The  office  of  tk 
innuendo  is  this  ;  it  serves  to  ezpkin,  by  reference  to  introductory  matter,  a 
ambiguous  charge,  1  T.  R.6S;  Cowp.  684.  2.  It  may  explain  by  tddiqg 
material  circumstances  implied  by  the  introduction,  1  T.  JL  63.  3.  It  nff 
be  defined,  that  which  performs  the  office  of  an  interpreter,  giving  to  wndi 
a  defmite  meaning,  which  without  it  would  be  ambiguous.**  If  these  prisd- 
ples  are  applied  to  the  present  case,  it  will  not  appear  that  the  innuoido  b 
too  large.  It  would  be  a  question  for  the  jury  at  the  trial  whether  fbe  de- 
fendant intended  to  charge  the  plaintiff  with  a  theft,  Mauntneyy,  WaiUm{c)- 
Special  damage  is  alleged  to  have  been  sustained  by  the  plaintiff  in  conn^ 
quence  of  the  slander ;  and  in  Kelljf  v.  ParHngimk  {d),  PaUutm^  J^  says. 
*'  I  have  always  understood  that  the  special  damage  must  be  the  result  of  tk 
thing  done."  The  plaintiff  must  prove  at  the  trial,  that  he  sustained  the 
damage  which  is  alleged ;  and  if  it  appears  that  the  words  were  spokeo  wfl- 
fully,  the  plaintiff  would  be  entitled  to  recover. — [Lord  Henmoa,  C  J.— 
Your  argument  would  go  to  the  extent  of  shewing  that  any  words  irinteier 
might  become  actionable  with  the  help  of  an  innuendo;  as  for  instance, it 
would  be  a  cause  of  action,  for  a  man  to  say  that  "  he  saw  another  go  out  cC 
the  Court  of  QueerC*  Bench!'*  on  such  a  day ;  innuendo,  that  he  stole  «nw 
books  from  the  library.  Such  a  proposition  cannot  be  maintained.]^The 
defendant  by  demurring,  must  be  taken  to  admit  that  he  spoke  the  words 
in  the  sense  attributed  to  them  in  the  declaration,  Digby  v.  Tkompsmi*). 

Lord  Denman.  C.  J. — It  is  quite  clear  that  this  declaration  cannot  be  ssp- 
}>ortcd. 

LinxEDALB,  Pattbson,  and  Coleridgb,  Js.,  concurred. 

Judgment  for  defendant  (/). 

(a)  5  B.  &  Ad.  27.  nor  the  justification.     But  thf  vimb 

(b)  G.  10,  note  (n),  by  Hammond.  ought  to  contain  scandal  in  theuik«hf> 

(c)  2  B.  &  Ad.  67^  without  anv  supplement/*  In  Dinf^- 
id)  5  B.  &  Ad.  651.  Robinson  (in  error),  1  A.  &  £.  539, 
{e)  4  B.  &  Ad.  821.  Tindal,  C.  J.,  says,  «« All  the  ded<kil 
(/)  In  Kififf  V.  Bowen,  Hutton,  44,  casesare  against  the  introduction  of  bc« 

it  is  said,  ''No  innuendo  will  supply      facts  in  the  innuendo.'' 


matter  which  give  not  cause  of  action, 
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The  QuBBN  V.  The  Committee  of  Trustees  of  South  Hol-  QMM«jtoc^ 

LAND  Drainage.  no»,  15. 

YN  Miekaahnat  Tirm,  1837,  a  rule  ntsi  had  been  obtained,  calling  upon  1.  Wherot 

the  defendants  to  shew  cause  why  a  writ  of  certiorari  should  not  issue,  leered  •*"*" 


CODI' 


ibr  the  purpose  of  removing  into  this  Court,  an  inquisition  taken  on  the  pany  to  impan- 

16th  August,  1837,  for  assessing  the  compensation  to  be  paid  to  one  Philip  aascssi^yalue 

CapemoHf  for  certain  land  taken  by  the  defendants  for  the  purposes  of  the  of  lands  requir- 

Statute,  57  Geo.  3,  c.  Ixix  (local,  personal,  and  public),  intituled  "An  Act  dertaking,  after 

Ibr  amending  and  rendering  more  effectual  an  Act  of  his  present  Majesty ,^  no^tlce  to  treat 

for  draining  lands  in  South  Holland;  and  for  continuing  and  amending  had  been  given 

another  Act  of   his  present  Majesty,    for    maintaining  and  repairing  a  and  the  owner 

certain  bank,  and  the  said  road  thereon,  from  Spalding,  High  Bridge  to  agreed  to  waive 

M*ry  li.i  .<•>-.>    99  the  notice,  and 

Mrdher  House,  all  m  the  county  of  Lincoln,  attended  before 

Section  36  enacts,  "  That  the  said  committee-men  under  this  Act  shall  have  ^^ardeS'the^ 

full  power  and  authority  to  agree,  on  behalf  of  the  trustees  under  this  Act  amountof  com- 

with  the  proprietors  of  and  persons  interested  in,  any  lands,  tenements  or  ^Ji^'^^r"/,*~that 

liereditaments,  which  the  said  committee-men  shall  adjudge  necessary  to  be  theownercouid 

cQty  digged,  taken,  or  otherwise  made  use  of  for  the  purposes  of  this  Act,  for  the  inquisition 

the  purchase  of  such  lands,  tenements,  and  hereditaments,  or  for  the  recom-  ^^^^^JT  . 

■  .  cause  it  did  not 

pence  to  be  made  to  such  proprietor  and  persons  interested,  for  the  damage  set  out  that 

they  may  sustain,  and  also  to  settle  and  ascertain  in  what  proportions  the  ^^^^gi^en. 

mm  or  sums  so  agreed  for,  shall  be  paid  to  the  several  persons  interested  in  Secondly,  that 

the  premises,  and  that  it  shall  be  lawful  for  all  bodies  politic,  corporations,  „ot  object  that 

tmants  for  life  or  in  tail,  husbands,  guardians,  trustees  and  feoffees  in  trust,  ^^^  land  was 

,     .    .  ,      „       ,  copyhold,  and 

coanmittees,  executors,    admmistrators,  and  all  other  trustees  or  persons  that  the  interest 
whomsoever;  not  only  for  and  on  behalf  of  themselves,  their  heirs  and  sue-  the  manor  had 
cessors,  but  also  for  and  on  behalf  of  their  ceetui  que  trusts,  &c.,  and  to  and  not  been  re- 
fer all  femes  covert,  who  are  or  shall  be  seised  or  interested  in  their  own  fog  assumed^to 
rights,  and  to  and  for  all  other  persons  whomsoever,  who  are  or  shall  be  seised,  ■?  "  owner  of 

•     -        .  1.1.  *he  fee  Himple. 

possessed  of,  or  mterested  m  any  such  lands,  &c.,  to  contract  for,  sell,  and      2.  Where  a 

convey,  unto  the  trustees  under  this  Act  for  the  time  being,  and  their  sue-  powirtd  a'jury 

oesiorSy  any  landsy  &c.,  for  the  purposes  aforesaid,  or  to  agree  with  the  said  to  aaaew  and 

committee-men,  for  the  time  being  for  any  recompence  or  compensation  to  Jum  or  sums  of 

be  made  for  the  damages  which  may  be  done  to  any  such  lands,  by  the  execu-  °»^"®J  *^^® 

*•  r  i»xi_  4.   1  .       A  ,      ,.  ,  .  paid  for  the 

tion  ot  any  ot  the  powers  of  this  Act ;  and  all  such  contracts,  sales,  convey-  purchase  of 

ances,  and  agreements  shall  be  valid  and  effectual  in  law,  to  all  intents  and  [te^^^tlk^of 

purposes  whatsoever,  any  law,  statute,  usage  or  custom  to  the  contrary  not-  the  Act.  and 

withstanding ;  and  all  bodies  politic,  corporate,  or  collegiate,  and  all  persons  ed^a  8mn"of  * 

whomsoever,  are  hereby  indemnified  for  what  they  or  any  of  them  shall  law-  «?57  ***  ^  . 

fully  do  m  pursuance  of  this  act.     But  if  it  shall  happen  that  any  such  body  hi  land,  and 

politic,  corporate,  or  collegiate,  trustee  or  trustees,  or  other  person  or  persons  Ji^com^lT^to 

interested  or  concerned  as  aforesaid,  shall  for  the  space  oi  forty  days  after  makeandmain- 

nMee  in  writing  given  to  the  principal  officer  of  such  body  politic,  corporate,  the  adjoimng" 

land  of  the 
owner,  at  their  .>wn  expence  z^J/eM,  that  the  inquisition  was  not  bad  by  reason  of  the  latter 
direction,  as  it  did  not  appear  that  less  compenBation  money  was  awarded  on  that  account. 


strip 
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The  QuEE.v 

V, 

The  Coinmitti'e 

uf  Trustees  nf 

Soi/TH 

Holland 

Drainaoi. 


\^aenCs  BenM.    or  coiie«;iuU%  OF  tc  8Ucli  triistcti  OF  person  respcctiwly,  or  left  at  his,  her,  or 
their  resiK'Ctive  place  or  places  of  abode,  or  at  the  house  of  the  tenant  or 
tenants,  occupier  or  occupiers  of  such  lands,  tenements,  or  hereditaments, 
ne^'iect  or  rduse  to  treat,  or  shall  nut  agree  with  the  said  commit tc^e-meQ  for 
the  time  b«.Mn^%  or  by  reason  of  absence  shall  be  prevented  from  treating,  or 
cannot  be  found  or  discovered,  then  and  in  every  such  case  the  said  cooi- 
mittee-meri,  fur  tite  time  bein^,  are  hereby  empowered  from  time  to  time  to 
issue  out  their  warrant  or  warrants,  under  their  hands  and  seals,  to  thesheciff 
of  the  county  of  Lincoln,  or  if  such  sheriff  shall  be  immediately  interested  b 
sucli  matter,  then  to  one  of  the  coroners  of  the  said  ix)unty,  commanding  such 
sheriff  or  coroner  to  impannel,  summon,  and  return  a  jury,  and  the  said 
coroner  is  hereby  required  accordingly  to  impannel,  summon  and  return  a 
jury ;  and  the  said  coroner  is  hereby  required  accordingly  to  impannel  sum- 
mon, and  return  twenty-four  men,  resident  within  South  Holland  aforesaid, 
and  qualiHed  according  to  the  laws  of  this  realm  to  be  returned  for  triabof 
issues  joined  in  his  Majesty's  Courts  at  We$tmin$ter,  to  appear  before  the 
said  committee-men,  at  such  time  and  place  as  in  such  warrant  or  warranti, 
shall  be  appointed,  in  order  that  out  of  them  a  jury  of  twelve  may  Ije  sworn, 
to  inquire  touching  the  inalters  in  (juestion.'*     After  a  provision  for  suiiiiiiuo- 
ing  witnesses,  and  for  the  jury  to  view  the  premises  in  question,  (he  sectioo 
proceeds  :     **  Which  jury  upon  their  oaths  (which  oaths,  as  also  the  oaths  to 
such  person  or  persons  as  shall  be  called  upon   to  give  evidence,  the  i>aid 
coinriiiftee-nien  fur  the  time  being  are  hereby  empowered  to  administer)  shall 
irKjuire  of,  assess,  and  ascertain  the  sum  or  sums  of  money  to  be  paid  iur 
the  purchase  of  such  lands,  &c.,  or  the  recompence  to  be  made  for  damages 
or  losses  that  may  or  shall  be  sustained  as  aforesaid,  and  to  settle  and  ascer- 
tain in  what  proportions  the  sum  or  sums  so  assessed  shall  he  paid  to  the 
several  persons  interested  in   the  premises :    and  the   said  committee-iDeo 
under  this  Act  shall  give  judgment  for  such  purchase  monies,  or  recompence 
so  as  aforesoid  to  be  assessed  by  such  juries,  which  said  verdict,  and  the 
judgment  thereupon  pronounced,  by  the  said  committee-men,  shall  be  binding 
to  all  intents  and  purposes,  against  all  bodies  politic,  corporate,  and  collegiate, 
and  all  persons  whomsoever." 

The  rule  was  obtained  on  the  affidavit  of  Mr.  Copeman,  which  stated  that 
Elisabeth,  his  wife,  was  seised  in  her  own  right  of  a  copyhold  close,  in  the 
j)arish  of  Sutton ,  St.  Marn,  in  the  deponent's  occupation  ;  that  the  committee- 
men having  determined  to  purchase  a  portion  of  theclosi>  for  the  purpoB»*'f 
the  Act,  and  (he  parties  not  being  able  to  agree  as  to  the  amount  of  the 
purchase-money,  a  jury  was  impannelled  on  the  16th  Angutty  1837,  undir 
the  provisions  of  the  3(jth  section.  The  inquisition  stated,  "that  thejoT) 
assess  and  ascertain  the  sum  of  66/.  to  be  the  true  value  of,  and  a  proper 
sum  to  be  paid  by  the  said  committee-men  for  the  purchase  of  one  rood  a^l 
thirty-six  perches  of  land  (little  more  or  less),  situate  in  or  near  to  the  parish  t-f 
St.  ]\Jar}f,  otherwise  Long  Sutton,  aforrsaid,  and  adjoining  the  main  drain 
mentioned  or  referred  to  in  the  said  reci(ed  Act,  and  being  the  property  of  n.' 
puted  property  of  Philip  Copeman,  of  Stttton  St.  Mart/,  aforesaid,  gentleman, 
and  which  land  has  been  adjudgeil  by  the  said  conmiittee-niennecessar>Mii In- 
taken  and  made  use  of  fur  the  purposes  of  the  said  recited  Act,  and  for  the 
recompence  to  (he  said  Philip  Copemnn  fur  the  damage  he  may  sustain, 
which  said   sum  of  r>(J/.  so  assessed  and  ascertained  as  aforesaid,  shall  be 
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lilly  paid  lu  the  said  Philip  Copeman  ;  and  the  said  committee-men  shall,    Qntv^j  Bench, 
reover,  at  the  expence  of  the  South  Holland  Draining  Trust,  plant,  with     ^ j^^  Qukbn 
rn  quicksets,  on  the  bank  reserved  or  retained  bj  the  said  Philip  Cope-  ^,   p  •* 
n,  four  feet  distant  from  the  edge  of  the  land  purchased  and  taken  by  the    of  Trustees  of 
I  coinmittee-men  as  aforesaid,  and  place  and  fix  within  the  said  quick-       hc^i^nd 
i,  a  pust  and  three  rail  fences,  for  the  protection  thereof;  and  use  due     Drainage. 
ins  for  the  next  ensuing  seven  years,  to  prevent  the  said  quickset  from 
)g  injured  by  cattle  or  otherwise,  on  the  side  thereof  next  to  the  said  pur- 
sed land  and  main  drain  aforesaid.''     The  affidavit  then  stated,  that  no 
Ice  to  treat,  which  was  required  by  the  Statute,  had  been  given  to  the  de- 
tent, and  submitted  that  the  inquisition  was  void  on  that  ground;  and 
»  because  it  awarded  no  compensation  to  the  lord  of  the  manor ;  and  that 
jury  had  exceeded  their  jurisdiction  in  directing  the  committee-men  to 
ie  a  hedge,  on  ground  belonging  to  the  deponent. 

The  affidavits  in  answer  stated,  that  before  the  inquisition  was  held,  the 
mdants  had  applied  to  Mr.  Copeman,  to  purchase  the  land  on  the  4th  of 
y,  and  that  he  thereupon  required  the  sum  of  160/.  for  the  same;  that 
defendants  considered  the  price  to  be  exorbitant,  and  had  the  land 
tied  by  competent  persons,  who  certified  that  56/.  was  a  fair  price ;  that 
oeman,  upon  being  informed  of  the  amount  of  the  valuation,  refused  to 
ept  it,  and  in  a  conversation  which  took  place  as  to  the  necessity  of  giving 
>rty  days'  notice  under  the  Act  of  Parliament,  he  said,  "That  as  the  mat- 
must  go  to  a  jury,  he  did  not  care  how  soon;  the  sooner  the  better." 
er  this  conversation,  a  memorandum  was  drawn  up  by  the  clerk  to  the 
nmittee-men,  to  the  effect,  that  by  the  consent  of  all  parties,  the  compen- 
M>D  jury  was  to  be  summoned  for  the  16th  August,  Mr.  Copeman  havin^: 
pensed  with  the  notice  required  by  the  Act.  This  memorandum  wasreod 
fr  to  Mr.  Copeman,  who  assented  thereto;  and  on  the  16th  August  the 
J  met,  and  Copeman  attended  before  them,  and  conducted  his  own  case, 
at  during  the  whole  transaction  Copeman  assumed  to  act  as  being  the 
ner  in  fee  of  the  premises,  and  did  not  inform  the  defendants  that  they 
re  of  a  copyhold  tenure. 

Hym/rey  shewed  cause. —  i.  Mr.  Copeman  is  estopped  from  objecting 
it  it  does  not  appear  on  the  face  of  the  inquisition  that  forty  days'  notice 
treat  was  given  to  him  in  writing,  in  pursuance  of  the  36th  section  of  the 
itate.  Such  a  statement  could  not  appear,  because  he  expressly  waived 
>  notice.  In  Rex  v.  Bagehaw  (a),  and  Rex  v.  TTie  Mayor,  Sfc,  of  Liver^ 
ol{b),  it  did  not  appear  that  the  parties  had  any  notice  at  all,  and  on  that 
3und  the  inquisition  was  held  to  l)e  bad.  But  here  Mr.  Copeman  at- 
hded  at  the  inquiry,  and  examined  several  witnesses,  clearly  shewing  his 
lention  to  waive  the  necessity  of  giving  him  the  previous  notice.  This  cir- 
mstance  distinguishes  this  case  from  Rex  v.  TTie  Trustees  of  the  Norwich 
\d  Watton  Roads  {c),  where  it  seems  to  have  been  the  opinion  of  the  Court, 
at  it  ts  generally  necessary  that  it  should  appear  on  the  face  of  the  inqui- 
liuo,  that  notice  was  given.  Rex  v.  Manning  (d),  shews  that  it  is  not  al- 
Vs  necessary  to  give  notice  to  the  owner,  in  cases  like  the  present. 

(a)  7  T.  R.  363.  (c)  1  N.  &  P.  32 ;  2  liar.  &  Wol. 

if*)  4  Burr.  2244.  (d)  1  Burr.  377.  3%. 
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Qwfj^y*.        2.  CopemoH  b  not  m  a  situation  to  set  up  the  chum  of  his  wife,  or  of  the 

Tke  QussM     ^^  ^^  ^^^  manor,  because  he  appears  to  have  concealed  from  the  oompsoj, 

mu  /^*'  ^^  t^  I&imI  was  under  a  copyhold  tennre.    If  the  lord  of  the  nanor  hMaov 

ofTrutteM  of  ^''unri  upon  the  company,  he  may  assert  it,,  and  obtam  compensation. 

H^!^o         ^'  '^  ^  ^^^  ^^^  the  jury  have  directed  that  a  hedge  shall  be  planted  by 

Dkainaos.     the  committee-men  on  the  land  belonging  to  Copmmmj  but  that  is  a  prorisin 

made  for  his  benefit     If  it  is  objected  to,  as  an  excess  of  authority  on  tk 

part  of  the  jury,  that  part  of  the  inquisition  may  be  treated  as  surphissge. 

W.  H.  Watson^  in  support  of  the  rule. — 1.  The  sheriflT'had  no  jurisdiction 
to  assess  the  damages,  until  after  a  forty  days^  notice  to  treat  had  been  gi?eB 
to  the  owner  of  the  land,  in  pursuance  of  the  36th  section  of  the  Statute.  It 
cannot  be  said  that  Mr.  Cbpeman  waited  the  necessity  of  giving  the  noting 
because  the  inquisition  is  binding  against  the  lord  of  the  manor,  and  bis  in- 
terests cannot  be  affected  by  the  acts  of  a  third  party. — {CoUrid^^  J^-^ 
person  appears  here  on  behalf  of  the  lord  of  the  manor.} — The  Court  «1 
treat  this  objection  as  being  made  on  behalf  of  all  the  parties  who  have  vnf 
interest  in  the  land.  It  is  probable  that  Capeman  was  ignorant  of  the  pro- 
visions of  the  Statute,  as  to  the  forty  days^  notice.-^jPa/deson,  J. — It  appenis 
that  he  was  informed  that  a  notice  was  necessary.] — The  cases  clearly  estib- 
lish  that  it  ought  to  appear  on  the  face  of  the  inquisition  that  notice  wu 
given,  Rex  v.  The  Trustee*  of  the  Norwich  and  WcUton  Roads,  Rex  v.  Tie 
Mayor,  ^e.  of  Liverpool,  Rex  v.  Bagshaw, 

2.  The  jury  require  the  committee-men  to  make  and  maintain  a  hedge  on 
ground  belonging  to  Copenum:  this  was  an  excess  of  authority,  because  their 
duty  was  to  assess  in  money,  the  amount  of  the  damages  which  had  bees 
sustained.  The  inquisition  is  therefore  bad  upon  its  face.  The  pnrtiei 
must  trespass  on  CopemaiCs  ground  to  make  the  hedge;  and  the  propff 
way  would  have  been,  to  add  a  sum  of  money  to  the  amount  of  compensstioe, 
to  enable  Copenum  to  plant  the  hedge  himself. 

8.  It  is  a  very  important  question,  whether  Private  Acts  of  Parliament  like 
the  present,  affect  copyhold  lands>  unless  they  are  expressly  raentiooei 
The  lord  may  lose  his  6ne8  and  heriots,  if  such  lands  may  be  taken.  The 
authorities  seem  to  shew,  that  copyhold  lands  are  not  subject  to  the  open- 
tion  of  this  Statute ;  Coke*s  Copyholder,  sec.  53 ;  I  Scriven  on  CopyksUst 
99  to  11 0,  3d  ed.  The  Statute  seems  to  point  only  to  a  common  law  cos- 
veyance ;  and  therefore  it  was  only  intended  to  be  applicable  to  lands,  wkicb 
may  be  properly  the  subject  of  such  a  conveyance,  and  the  Court  will  aol 
permit  the  lord  of  the  manor  to  be  prejudiced*  He  has  no  opportunitj  sC 
interfering  to  protect  his  rights.  If  it  should  be  decided  tliat  the  Ststole 
does  enable  the  company  to  take  copyhold  lands,  then  the  lord  ought  tobtit 
some  compensation  awarded  to  him,  and  the  inquisition  ought  to  have  sbeva 
upon  its  face,  that  such  compensation  was  given. 

Lord  Dbnman,  C.  J. — There  are  two  ol^ections  made  to  this  inqaiaitwn; 
first,  it  is  said  that  there  was  a  want  of  jurisdiction  ;  and  secondly,  that  tbe 
jury  have  exceeded  their  authority.  As  to  the  objection  that  the  land  is 
copyhold,  Mr.  Copeman  is  not  in  a  condition  to  set  it  up ;  becau;f«  it  doef 
not  appear  that  he  informed  the  company  what  the  tenure  of  the  land  wVi 
Uit  on  the  contrary,  he  treated  it  as  being  his  own  freehold.     So  with  refpect 
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yo  the  first  objection,  whether  the  iaquisition  be  good  or  bad,  it  is  not  com-    Qmmi*«  BemeL 
peleot  ibr  Mr.  Coptman  to  object  that  he  had  not  forty  days^  notice  to  treat,     xIiTqoien 
because  the  affidavits  dearly  establish  that  he  waived  the  necessity  of  havine  «- 

.       •         •  ^    The  CommitiAA 

tuch  a  notice.    The  other  objection  is,  that  the  compensation  in  money,  ^f  Trastees  of 
would  have  been  larger  if  the  committee-men  bad  not  been  directed  to  make        South 
ibe  hedge ;  but  Mr.  Copeman  does  not  state  in  his  affidavit  that  he  believes     Drainaox. 
laything  less  is  awarded  on  that  account ;  if  not,  he  has  suffered  no  damage. 
This  rule  must,  therefore,  be  discharged. 

Patteson,  J. — This  case  must  not  be  cited  as  an  authority,  to  shew  that  it 
II  unnecessary  to  state  on  the  face  of  the  inquisition,  that  notice  to  treat  has 
leeo  given.  Whether  that  be  necessary  or  not,  this  party  cannot  take  the 
•lyection.  He  is  not  entitled  to  set  aside  the  inquisition  on  that  ground, 
ifter  he  has  acquiesced  in  all  which  was  done.  The  same  observation  is  ap- 
iBcable  to  the  objection,  that  this  is  copyhold  land,  and  that  the  interests  of 
jjinne  covert,  and  the  lord  of  the  manor,  have  not  been  considered.  The 
Aitnre  of  the  tenure  of  the  land  seems  to  have  been  studiously  concealed  by 
Mr.  Copeman, 


Williams  and  Ck)LERiDOE,  Js.,  concurred. 


Rule  discharged. 


The  Queen  v.  The  Manchester  and  Leeds  Railway 

Company. 


Nov.  26. 


pi  TTruuty  Term  last,  a  rule  for  a  certiorari,  to  remove  into  this  Court  an      l.  An  Act  of 

inquisition,  taken  for  the  purpose  of  assessing  the  compensation  to  be  taking  a"ra^U 

:«id  to  Henry  Taylor,  the  prosecutor,  for  various  lands  and  btijldings,  taken  way,  dirpcted 

•y  the  company,  under  6  and  7  W,  4,  c.  cxi  (local  and  personal),  was  dis-  tiont  lb? aiseis- 

Imged   for  insufficiency  in   the  affidavits  on  which  the  application   was  i?£:  compensa- 

ttlflr  {ja)»  owners  of  lands 

Sir  F.  PdUock,  afterwards  moved  again  for  a  rule  nt«,  to  the  same  effect,  JXpa^y,^^^^^ 

■poo  amended  affidavits.     The  Court,  after  taking  time  to  consider,  granted  should  be  held 

i  mle,  calling  upon  the  company  to  shew  cause  why  the  certiorari  should  riffo7ihecoun^ 

iMH  issue,  on  notice  of  the  rule  niei  being  eiven  to  the  clerk  of  the  company.  7  *<><'  ^  J^rx: 

Bj  the  Act,  the  company  were  empowered  to  take  certain  lands,  described  in  rerdict  being 

the  schedule,  and  book  of  reference  to  the  Act ;  and  also  certain  other  lands  ^"heriff^' 

Mt  in  the  schedule,  &c.,  provided  they  obtained  the  certificate  of  two  justkses  should  then 

if  the  peace,  that  they  had  been  omitted  by  mistake ;  and  it  was  enacted,  f^^that^such  ' 

^hst  if  the  owner  of  such  lands  should  not  agree  with  the  company,  as  to  the  inauUitions 

siBount  of  purchase-money,  or  should  refuse  such  purchase-money  as  should  should  be  kepi 


kept 
by  the  clerk  of 


the  peace,  among  the  records  of  the  county,  and  be  deemed  records,  to  all  intents  and  pur- 

alic 

an  shouia  nouiseue,  is  properiv  oirectea  lo  ti 
sy  had  not  the  custody  of  the  documents. 
S.  Where  a  rule  for  a  oer^torart  has  been  discharged  by  reMon  of  the  insufficiency  of  the  affi- 


poses: — Hdd^  1.  that  eerftorari  lies  even  after  iudgment,  to  remove  the  inquisition.  Secondlif^ 
that  the  rule  to  shew  cause  why  the  eerii&rim  should  not.iseue,  is  properly  airected  to  the  clerk 
of  the  company  alone,  although  the  compan* 


davits  of  the  psrty  applying,  the  Court  will  not  allow  him  to  renew  his  application  on  amended 
aflidtvits. 


(a)  See  458,  ante. 
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Quef's  Benek.  be  offered,  and  should  give  notice  to  the  company  within  a  month,  next  after 
The  QoEiM      ^^^^  offer,  and  therein  request  that  the  matter  in  dispute  might  be  submitted 
V-  to  the  determination  of  a  jury  ;  or  if  such  owner  should,  for  twenty-one  uap 

TBR  and  Lebos  next  after  notice  in  writing  should  have  been  given  to  him,  refuse  to  treat, 
^iLWAY  Qp  ghould  not  agree  with  the  company  for  the  sale  of  such  lands ;  then  the 
company  shall  issue  a  warrant,  commanding  the  sheriff  of  the  county  ia 
which  such  lands  were  situated,  to  empannel  a  jury  to  assess,  and  give  t 
verdict  for  the  purchase-money,  for  such  lands ;  and  that  the  sheriff  shouU 
then  give  judgment  for  such  purchase-money  so  assessed ;  and  the  judg- 
ment thereon  to  be  given,  should  be  binding  and  conclusive,  upon  all  perscas 
whatsoever.  It  was  also  enacted,  that  the  verdict  of  the  jury,,  and  the  judg- 
ment pronounced  by  the  sheri0^  after  having  been  signed  by  him,  should  le 
kept  by  the  clerk  of  the  peace  among  the  records  of  the  Quarter  Sessions,  and 
be  deemed  records,  to  all  intents  and  purposes. 

The  inquisition  and  warrant,  were  set  out  on  the  affidavits  of  the  prose- 
cutor; by  which  it  appeared,  that  in  February,  1838,  17,000/.,  in  gross,  wu 
awarded  to  him,  as  the  purchase-money  for  various  lands  and  buildings,  re- 
quired by  the  company.  Neither  the  inquisition,  nor  the  warrant  set  out  the 
notice  to  the  prosecutor,  to  treat.  He  further  stated,  that  no  negociatioo 
had  taken  place  between  him  and  the  company,  so  as  to  dispense  with  such 
notice ;  that  he  had  protested  against  the  right  of  the  company  to  take  the 
lands,  and  that  contrary  to  the  provisions  of  the  Act,  certain  lands  and  build- 
ings belonging  to  him,  were  included  in  the  requisition,  though  not  men- 
tioned in  the  schedule,  or  book  of  reference  of  the  Act,  nor  certified  by  tvo 
justices  to  have  been  omitted  by  mistake. 

The  affidavits  in  answer,  stated  that  notice  to  treat  had  in  fact  been  given 
to  the  prosecutor,  and  that  the  lands,  &c.,  omitted  as  aforesaid,  had  Uxn 
certified  by  two  justices  to  have  been  omitted  by  mistake. 

Cretsiceii  now  shewed  cause. — Two  preliminary  objections  exist,  sufficieDi 
to  prevent  this  rule  from  being  made  absolute: — 1st,  The  appliraitiiw  has 
been  before  made,  and  failed,  from  the  insufficient  manner  in  which  it  was 
brought  before  the  Court.  Great  inconvenience  would  result,  were  it  held 
that  a  party  has  a  right  to  reiterate  applications  which  the  Court  has  already 
refused.  In  1831,  a  rule  nt'«/,  for  a  quo  warranto,  against  Mr.  Ord^  for  ex- 
ercising the  office  of  burgess  of  Berwick^  was  obtained  by  the  present  Lord 
Chief  Justice,  then  Attorney-General.  That  rule  was  afterwards  discharged, 
because  it  did  not  appear  on  the  affidavits  that  the  party  was  disqualiBcd  A 
second  rule  was  afterwards  obtained,  which  was  discharged  with  costs* 
though  the  disqualification  then  sufficiently  appeared,  on  the  ground  tliat  the 
case  had  been  heard  before.  So  in  the  case  of  a  criminal  information,  where 
a  rule  has  been  discharged  from  want  of  sufficient  proof  of  publication,  the 
Court  will  not  listen  to  a  second  application  on  amended  affidavits. 

The  2d  objection  is,  that  this  rule  calls  on  the  company,  on  notice  uf  the 
rule  to  be  given  to  their  clerk,  to  shew  cause  why  an  inquisition  should  not 
be  removed,  which  they  did  not  draw  up,  nor  sign,  and  of  which  they  ba« 
not  the  custody.  In  Finer'^s  Adr.  (^),  it  is  said,  **  A  certiorari  may  Ij^ 
directed  to  the  sheriff  and  coroner,  to  remove  an  appeal  by  bill,  befoa*  the 

(b)  Tit.  "  Certiorari,"  (B.  3,  pi.  35;  and  see  pi.  5.) 
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eoroner,  because  the  ffheriflf  has  a  counter-roll ;  but  if  the  certiorari  be    QMenU  Benek, 

directed  to  the  sheriflT  only,  in  case  of  appeal,  or  indictment,  or  death,  it  is  not     ^i^  qubiit 

sufficient  to  remove  the  record,  because  he  is  not  judge  of  the  cause,  but  has  _    ,,  '^' 

The  M  ANCHKSi- 
only  a  counter-roll.'^     It  is  objected,  that  the  notice  to  treat  is  not  set  out  tbb  and  Leeds 

in  the  inquisition.     But  the  under-sheriff  was  not  competent  to  introduce  it.      c^^'p7k7 

He  would  know  nothing  of  it,  and  was  not  bound  to  enquire  respecting  it. 

In  the  cases  where  it  has  been  held  that  records  have  been  invalid,  because 

of  the  omission  of  certain  facts,  the  omission  has  been  caused  by  parties 

privy  to  the  fact,  and  whose  duty  it  was  to  have  inserted  them.   Rex  v.  7%e 

Mayor  of  Liverpool  (c).  Rex  v.  Bagehaw  (d),  Kite  and  Lane^e  Caee  (e), 

Rex  V.  The  Trueteee  of  the  Norunchand  Watton  RoadeiJ),    Supposing 

lands  to  have  been  taken,  which  the  company  are  not  authorized  by  the  Act 

to  take,  there  exists  no  ground  for  a  eertiorari,  because  in  that  case,  the 

oompany  will  be  liable  to  an  action  of  trespass. 

■ 

Sir  F.  Pollock,  contrd, — As  to  the  first  objection,  the  answer  is,  that  the 
usage  has  always  been  to  serve  notice  of  the  rule  on  the  parties  really  inte- 
rested, and  upon  them  only.  Thus,  in  an  application  to  remove  a  record 
from  the  Central  Criminal  Court,  the  notice  is  served  upon  the  prosecutor. — 
[Lord  Denman,  C.  J. — I  own  it  does  not  appear  to  me  a  very  reasonable 
usage,  that  the  rule  and  the  writ  should  be  served  on  the  parties  interested 
only,  where  they  have  not  the  custody  of  the  instruments  in  question.  But 
Mr.  Dealtry  informs  us  that  such  has  always  been  the  practice.  This  objec- 
tion therefore,  cannot  be  supported]. — The  other  objection  need  receive  no 
further  answer,  than  to  say,  that  the  Court  has  seen  fit  to  grant  this  rule. — 
\PaUeeon,  J. — Have  we  the  power  to  grant  a  certiorari  in  this  case  ?  This 
inquisition  is  made  a  record  by  the  Statute,  and  judgment  has  been  given. 
After  judgment,  is  not  the  proper  mode  to  remove  a  record  by  writ  of  error, 
or  of  false  jiidgment?] — The  judgment  and  the  verdict,  in  this  case,  are 
identical ;  therefore,  unless  a  certiorari  can  issue  after  judgment,  it  is  virtu- 
ally taken  away.  It  is  true,  that  the  Act  says,  this  inquisition  shall  be 
deemed  a  record.  But,  in  Rex  v.  The  Nottingham  Water  Worke  Com-> 
pony  (g),  the  Court  seemed  to  think,  that  a  similar  enactment  could  not 
clothe  such  documents  with  all  the  properties  of  a  record.  In  Groenvelt  v. 
Svrwell (Ji),  the  distinction  between  error  and  certiorari,  is  clearly  laid  down. 
Wherever  a  Court  is  created  by  Statute,  with  new  jurisdiction,  to  be  exer- 
dsied  according  to  the  course  of  common  law,  a  writ  of  error  will  lie  on  the 
judgment  of  such  Court ;  but  where  the  jurisdiction  is  to  be  exercised,  not 
iccording  to  the  course  of  the  common  law,  there  no  writ  of  error  lies  ;  but  a 
certiorari  No  jurisdiction  can  withstand  a  certiorari,  Crosee  v.  Smith  (i). 
Supposing  it  not  necessary  for  the  notice  to  appear  in  the  inquisition,  at  all 
events,  it  ought  to  have  appeared  in  the  warrant,  which  puts  the  sheriff  in 
motion,  and  is  the  act  of  the  company  themselves.  It  is  no  answer  to  state, 
that  an  action  of  trespass  will  lie,   if  the  proceedings  are  invalid.     Here, 

(c)  4  Bur.  2244.  (g)  6  A.  &  E.  355 ;  S.  C.  W.,  W.  & 

(d)  7  T.  R.  363.  D.  166. 

(e)  1  B.  &  C.  101.  (A)  I  Salk.  263. 
(/)  5  A.  &  E.  563;  S.  C.  2  Bar.  &  (i)  3  Salk.  79. 

Wol.  385. 
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Qtieen*t  Bmuk.  Tanous  pieces  of  land  have  been  taken,  for  which  a  compensaikxi  has  been 

TIm  Qubin  >^ss^^  >n  gross.    Supposing  the  company  authorised  to  take  some  pieces, 

V.  not  others,  it  wHI  be  impossible,  on  the  present  inquisition,  for  the  prosecutor 

TFBandLKEDs  ^^  apportion  the  particular  sums  to  which  he  is  entitled. 


Railway 

COMPAMT. 


Lord  Dbnman,  C.  J.  (after  stating  the  otjections  to  the  inqubition).— It 
has  also  been  questioned  whether  a  eertiorari  will  lie  in  such  a  case 
as  the  present.  I  feel  no  doubt  that  it  will.  This  Court  has  alwiji 
possessed  a  discretion  as  to  the  granting  a  eerti&rari.  The  conduct  oft 
party  may  have  been  such,  as  to  deprive  him  of  any  right  to  claim  it,  as  le 
held  that  it  had  been  on  a  former  occasion,  in  the  present  Term  (A).  We 
then  thought,  that  though  there  had  not  been  the  interval  required  br 
Statute,  between  the  notice  and  the  trial,  still,  a  party  who  had  himself 
caused  that  defect,  could  not  take  advantage  of  it.  Nothing  of  that  sort  \m 
been  the  case  here.  Mr.  Taylor  indeed,  appears  to  have  made  a  protest 
against  the  right  of  the  company  to  take  his  lands.  However,  in  hci^  he  bil 
a  proper  notice,  and  was  not  misled  by  anything  in  the  description,  or  aoy 
way  injured  by  the  proceedings.  He  attended  before  the  jury,  and  the  oolj 
real  objection  seems  to  be  against  the  amount  of  compensation.  As  to  that, 
there  is  nothing  to  shew  he  is  not  in  just  as  good  a  condition  as  he  would 
have  been,  had  the  utmost  formality  been  observed  throughout  the  proceed* 
ings.  Again,  it  is  most  important  to  advert  to  the  circumstance,  that  tins 
party  had  already  failed  in  a  previous  application,  exactly  the  same  in  cka- 
mcter  as  the  present.  The  application  failed,  because  of  the  insuffideot 
manner  which  it  was  brought  before  the  Court.  I  therefore  think,  that  we 
ought  not  to  have  entertained  this  application  a  second  time,  and  that  we 
were  incautious  in  granting  the  rule.  I  was  then  of  opinion,  that  if  the  pio* 
ceedings  of  the  company  had  been  clearly  defective,  that  we  ought  to  make 
this  rule  absolute.  1  now  think  otherwise.  I  remember  the  case  befcce 
Lord  TenUrden,  in  which  1  was  counsel,  and  the  rule  which  I  then  obtained 
on  the  second  application,  was  discharged  with  costs. 

Patteson,  J.— I  was  on  the  bench,  when  the  case  mentioned  by  Mr.  CSniw- 
tceil  occurred ;  and  1  remember  that  Lord  TnUerden  expressed  himself 
very  decidedly,  to  the  effect  that  second  applications  upon  the  same  subject, 
were  to  be  discountenanced.  The  observation  which  f  threw  out,  was 
founded  on  the  impression,  that  this  was  a  judgment  of  a  court  of  record. 
Had  that  been  so,  I  think  no  eertiorari  would  lie.  But  it  is  difficult  to 
assign  a  precise  meaning  to  the  words  of  the  Statute. 

Williams  and  Coleridge,  Js.,  concurred. 

Rule  discharged  (/). 

{k)  Reff,  V.  The  Commiltee  ofTrut-  (/)  See  the  following  case 

lees  of  South  Holland  Drainage,  ante, 
p.  047. 
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Th3  QuEBN  V.  The  Bristol  and  Exeter  Railway  Ouun'tSeBth. 

Company  (a). 

^IR  J,  CAMPBELL,  A.  G.,  had  obtained  a  rule  to  shew  cause  why  a  By  a  Railway 

eerliorari  should  not  issue  to  remove  an  inquisition,  taken  under  6  fV,  4,  c.  yj^^  ^^  f^^ 


ri.  (The  Bristol  and  Exeter  Railway  Act,)  whereby  compensation  had  Company 

1  t  i.  •     •       1     .       1  .        J.    c»  .     should  not  de- 

assessed  to  the  prosecutor  for  certam  lands  m  the  county  of  Somerset,  viate  more  than 
By  tliat  Act  it  was  provided,  that  the  company  should  not  deviate,  either  l^ifJ^dellT™ 
with  or  without  the  consent  of  the  proprietors,  more  than  100  yards  from  neatcdinthe 
llw  line  delineated  on  the  maps  and  plans  deposited    with  the  clerk   of  with'the^rk 
Xhm  peace;  that  any  matters  in  dispute,  relating  to  damage  done  to  any  man-  of  the  peace; 
sioOy  should  be  tried  by  a  jury,  formed  of  persons  usually  summoned  as  ten  in  dispute 
special  jurors  ;  and  that  no  proceeding,  taken  in  pursuance  of  the  Act,  should  5^"^^*"^^® 
be  quashed  for  want  of  form,  or  removed  by  certiorari,  mansion, 

Od  the  prt  of  the  prosecutor  it  was  proved,  by  affidavit,  that  part  of  his  by**"  jury  o" 
fends,  for  which  compensation  had  been  assessed   by  the  inquisition,   was  tuch  pcraons  as 
within  the  100  yards;  part  was  129  yards  distant  from  the  line  delineated;  «ummonedon 
thai  his  mansion  would  sutfer  damage,  and  that  although  such  damage  was  '^?ltit""^'' 
coo  of  the  matters  in  dispute,  it  had  been  tried  by  such  persons  as  ordinarily  proceeding 
compose  a  common  jury.  li^SSro/^'" 

Act  shn'uld  he 
1      ..    >!  r<»moved  bv  rcr- 

Sif  W.  W.  FoUett,  and  /.  Taloot,  shewed  cause,  and  relied  upon  the  clause  Horari  :--Ueid, 
ie  the  Act,  whereby  the  certiorari  is  taken  away.  l,>>n  Jalcln^'by  a 

common  jury, 
assessing  com- 

Sir  /.  Campbell,  and  Fitzherhert,  contrtL — Unless  the  certiorari  is  taken  pcnsation  for 
tvmy  in  express  terms,  this  inquisition  is  removable,  Rex  v.  The  Trustees  of  Ij^th^n'JI^nd 
As  Norwich  and  Watton  Roads  (h).    Supposing  that  the  Court  should  be  of  partly  without 
opiDion  that  the  necessary  terms  have  been  employed  in  this  Act  *  still,  they   \^^  forSamage 
will  only  relate  to  those  cases  where  the  parties  have  acted  within  the  autho-  *^?"^  ^°  *  ™*"* 
lily  of  the  Act.     Where  that  authority  has  been  exceeded,  or  improperly  ex-  removable  by 
oreified,  the  certiorari  remains,  Rex  v.  Justices  of  Somersetshire  (c),  Rex  v.  ^*»'*»«'«"' 
Jmsiicts  of  the  North  Riding  of  Yorkshire  (d).  Rex  v.  1%«  Rector  of  St, 
MmeSf  Hestminster  («). — [Littledale^  J. — The  Court  cannot  enquire  mto  the 
goodness  of  the  inquisition  by  affidavits.] — In  the  rase  last  cited,  affidavits 
were  allowed  to  be  used,  to  shew  that  there  was  no  authority  to  issue  pro- 
cess.    Here  the  proceedings  were  dehors  the  authority  given  by  the  Act,  and 
not  executed  in  the  manner  prescribed  by  it. — [Patteson,  J.— -Unless  this 
was  a  proceeding  under  the  Act,  it  will  be  invalid,  and  the  parties  may  bring 
•n  action  of  trespass.] — This  Court  will  not  refuse  to  quash  what  in  itself 
may  be  void,  if  there  is  a  possibility  that  it  may  prejudice  a  party.     They 
will  set  aside  an  award,  where  the  arbitrator  has  exceeded  his  authority. 

(a)  This  case  was  decided  In  Easter  (c)  5  B.  &  C.  816. 
Term  (9tb  Jl/ov),  1^38.  (d)  »  T.  R.  629. 

(b)  5  A.  &  E.  563;   S.  C.  2  Har.  k  (e)  2  A.  &  E.  241. 
Wol.  385. 


our  interference  ;  and  on  almost  eveiy  occasion  socnet 
it  might  be  argued  amounted  to  an  irregularity.  In 
tiett  0/  Somtr*H*hire,  thore  was  no  jurisdiction  whatevei 
jurisdiction,  which  it  is  said  was  exceeded  only.  If  anj  I 
which  this  Act  will  not  Justify,  the  parties  will  be  liable  t 
pass. 

LiTTLBDALK,  J.,  conciirrcd. 

Pattisson,  J. — This  case  was  moved  on  the  anthori 
jyutteei  of  the  Norwich  and  H'atlon  Road*  ;  but  there  | 
whether  the  eerliorari  was  taken  awav,  am)  the  Court  dec 
that  it  was  twt.  It  is,  therefore,  no  authorilr  on  the  prcs 
words  here  used  are  extensive,  "  in  pursuance  of  the  Act, 
in  strict  pursuance  of  every  one  of  the  proviuons  in  deta 
If  these  proceedings  took  place  under  the  Act,  then  the 
away.  If  they  did  not,  then  the  parties  are  mere  volunte 
will  not  issue  a  writ  to  remoTe  the  proceedings  of  mere  vo 
Authority  whatever.  It  is  said,  these  proceedings  would 
tion  to  an  action  of  tro'pass.  But  the  law  is  not  eo. 
pl<«d  expressly  that  they  w<re  had  InwHilly,  and  shew  evi 
(o  constitute  a  jurisdiction.  The  mere  production  of  the 
shew  nothing  but  that  they  took  place.  A  parly  is  not  ei 
eertiomri  merdy  quia  timet. 

CoLKRiDCB,  J.,  concurred. 


(/)IA  <.E 
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The  Queen  v.  The  Recorder  of  Stamford.  Qu««i'«  /*««*. 

Nov,  15. 

lULE  ntM  had  been  obtained,  calling  upon  the  Recorder  of  Stamford,  to  An  appeal 
shew  cause  why  a  mandamus  should  not  issue  to  require  him  to  enter  Jough*ra*e  wa« 
luances  and  hear  the  appeals  of  /.  Grant  and  others,  against  a  borough  entered  at  the 
br  Stamford,  made  under  the  5  &  6  W.  4,  c.  76,  s.  92.  therespondents 
B  rule  was  obtained  upon  an  affidavit,  which  stated,  that  the  rate  was  '^^^jJJea  the 
by  the  town  council,  on  the  6th  December,  1836,  and  that  notices  of  the  rate,  and  ob- 
is, were  given  by  the  appellants  for  the  following  Epiphany  Sessions,  ippcalwastoo 
lotices  were  served  upon  the  town  clerk  and  chief  constable,  and  the  ^^^^  ^^}  "po« 
clerk  appeared  at  the  Sessions  for  the  respondents,  and  objected  that  the  bein^  oVerrui- 
lad  been  made  before  the  6th  December,   and  that  the  appeal  ougrht  to  ^*  the  appeal 
been  at  the  previous  Sessions.      The  rate  was  produced  by  the  town  in  the  me^in 
and  the  recorder  after  examining  it,  decided  that  the  rate  was  made  p^denta'^de^ 
e  6th  December,  and  that  the   appeal  was  in   time.      It  was    siibse-  termincd  to 
ly  arranged  that  the  appeal  should  stand  over  until  the  next  Easter  rate,  and  at  the 

.„-  next  SesRiona 

'"*•  they  did  not 

the  following  Easter  Sessions,  the  appellants  and  the  town  clerk  ap-   appear  or  pro- 
i  in  Court,  and  the  latter,  on  behalf  of  the  respondents,  stated,  that  ,,0^  ^\^  the  ap- 
&  were  entertained  as  to  the  validity  of  the  rate,  and  requested  that  the  peiUnto  ofiVr 

*  seconoarv  evi~ 

I  might  be  adjourned  until  the  Midsummer  Sessions.  This  proposition  dence  to  prov>* 
sseniid  to  by  the  appellants,  and,  at  the  Midsummer  Sessions,  a  similar  Jf^^  thorpupon" 
sal  to  adjourn  to  the  following  Sessions,  was  made  and  agreed  to.  refused  to  make 

the  Michaelmas  Sessions  the  appellants  appeared,  in  pursuance  of  the  ^J/rf"thar  hia 
Jjournment,  and  proved  the  notices  of  appeal.     The  town  clerk  was  pre-  decision  v-aji 
n  Court,  but  said  that  he  did  not  appear  for  the  respondents ;  and  when   he  ought  to 
te  was  called  for  by  the  appellants,  in  pursuance  of  a  notice  to  produce,  of^hea   .clT^ 
used  to  produce  it.     The  appellants  thereupon  offered  to  prove  that  the 
lad  been  abandoned  by  the  town  council,  and  applied  to  the  Court  to 
I  it,  with  costs  ;  but  the  recorder  was  of  opinion,  that  there  was  no 
that  the  rate  had  ever  existed ;  and  that  even  if  there  was  an  illegal  rate, 
\  as  if  no  rate  had  been  made,  and  on  these  grounds,  he  refused  the 
»tion.    The  affidavit  of  the  town  clerk  stated,  that  after  iheEpiphany  Ses- 
the  validity  of  the  rate,  made  on  the  6th  December,  having  been  discussed 
e  town  council,  it  was  resolved  to  abandon  it,  and  that  notice  of  the  reso- 
I  had  been  given  to  the  appellants  previous  to  the  Michaelmas  Ses»\on9. 

/.  Campbell,  A.  G.,  shewed  cause. — The  recorder's  decision  was  right, 
ise  there  was  no  evidence  before  him  to  shew  that  there  was  any  rate  in 
?nce.  It  was  incumbent  on  the  appellants  to  give  secondary  evidence 
e  rate,  after  the  respondents  had  refused  to  produce  the  original.  This 
sdistinoruishablefrom  Rex  v.  TTie  Justices  ojf  Cambridge  {a\  because  the 
Jel  for  the  respondents  appeared  at  the  Sessions,  and,  therefore,  the  rate 
lefore  the  Court.     But,  in  fact,  there  was  no  rate  in  existence  when  the 

(c)  4  Nov.  &  Man.  238. 
LI.  2  V 
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The  Recorder 

ofSTAMFOBD. 


Qnegn't  Bmdi.    appeal  was  heard.     By  the  case  of  Woodi  ▼.  Read{b),  it  was  held,  that  thb 
The^QuEEv     "^^^  ^^^  ^^^'  ^  ^^^S  tnftcle  for  retrospective  ezpences,  and,  after  that  deci- 
sion, the  town  council  were  justified  in  abandoning  it.    The  matter  then  stood 
as  if  no  rate  had  been  made.    No  evidence  was  offered  to  shew  that  the 
respondents  had  ever  enforced  it 

Sir  W,  W,  Follett,  in  support  of  the  rule.  It  appears  clearly  upon  tk 
affidavits  that  the  rate  was  made  and  allowed  by  the  mayor ;  and  when  the 
appeal  came  on,  at  the  Epiphany  Sessions,  the  town  clerk  appeared  for  the 
respondents,  and  produced  the  original  rate,  which  was  examined  by  the  re- 
corder.— [Lord  Denman,  C.  J. — ^Was  it  brought  to  the  recorder's  notice  thit 
he  had  seen  the  rate  upon  that  occasion  t] — It  is  stated  in  the  affidavits  thit 
the  recorder  saw  the  original  rate.  It  cannot,  therefore,  be  said  that  there 
was  no  rate  in  existence  when  the  appeal  was  entered  ;  and  after  the  appeil 
was  received  at  the  Sessions,  the  recorder  ought  to  have  disposed  of  it 

Lord  Dbnman,  C.  J. — We  think  that  the  rate  was  brought  before  the  Gomt, 
and  that  the  recorder  ought  to  have  heard  the  appeal  The  rule  will,  there- 
fore, be  made  absolute. 

Pattbson^  Williams,  and  Colbridob,  Js,,  concurred. 

Rule  absolute  (e)^ 


(b)  2  M.  &  W.  777 ;  M.  &  Hurl.  256. 

(c)  Since  this  case  was  before  the 
Court,  it  has  been  decided  that  an  indi- 
vidual has  no  appeal  against  a  borough 


rate,  upon  the  gronnd  that  he  it  peno- 
nally  aggrieved.  See  TAe  Queem  ▼.  Tie 
Rteoraer  of  B^Uk,  post. 


Nov.  13. 


Few  v.  Backhousb. 


1.  In  cove-  i^OVENANT  to  recover  two  years^  arrear  of  an  annuity  of  114iL  per  sa- 
nuity  deed,  the  num,  due  on  the  15th  June^  1834.  After  setting  out  the  amnaty 
M*i"br^Mh^^^  deed  upon  oyer,  by  which  it  appeared  that  1,000/.  had  been  paid  to  thsde^ 
non-payment  of  fendant,  as  a  consideration  for  the  annuity  (and  also  a  nominal  eooside- 

rearsVUje*im-  ***^^^"  ^^  *^'*  P**^  ^  *  ^^'^^^  person  as  Surety) ;  the  defendant  pleaded — 
nuity,  due  on  1.  That  the  plaintiflf  heretofore,  to  wit,  in  Miahadnuu  Ttm^  1832,  in  tht 

1S34.    PUal*  Court  of  our  said  lord  the  king,  before  the  king  himself^  impleaded  the da- 

that  heretofore,  fendant  in  an  action  of  debt  of  2,000/. ;  for  the  very  same  identical  causes  of 

MuhnelmoM  action  as  are  in  the  said  declaration  above-mentioned,  and  such  proceeding 

Sintiff^reco^^  ^^^^  thereupon  had  in  the  said  action,  that  afterwards  %o  wit,  in  the  suae 

vered  a  judg-  Michaelmas  Term,  in  the  year  aforesaid,  the  plaintiflf  by  the  oonsidefatkn 

in^n  acition  of  ^^^  judgment  of  the  said  Court,  recovered  in  the  said  kction  against  the  sud 

debt  for  the  defendant  2,000i^.  debt,  and  also  65«.  as  well  for  the  damages  which  he  \td 

very  same  iden-  ^^ 

tical  causes  of  action  as  in  the  declaration  mentioned : — BeUL^  that  the  plea  Vte  bad,  inaainack 
as  the  date  of  the  judgment  must  be  proved  as  alleged. 

2.  When  a  nominal  consideration  of  10«.  is  paid  to  a  surety,  who  is  a  party  to  an  annuity 
deed,  the  memorial  reouired  by  53  G.  3,  c.  141,  a.  2,  is  sufficient,  aUhouJgh  the  lOt.  be  not 
stated  ■•  forming  part  of  the  consideration  money. 
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sustained  by  reason  of  the  detention  of  the  said  debt ;  being  the  same  causes  Queen's  Bench, 
of  rction,  as  in  the  said  declaration  mentioned,  as  for  his  costs  and  charges,        ^^^ 
&c.,  whereof  the  defendant  was  convicted — prout  patet  per  recordum — and  v. 

which  said  judgment  is  in  full  force,  and  unanswered  and  unsatisfied.     And    Backhousi. 
that  the  said  causes  of  action  in  the  said  judgment,  so  had  and  obtained,  are 
the  same  causes  of  action,  as  the  causes  of  action  in  the  said  declaration  men- 
tioned.    Conclusion,  with  a  verification. 

2.  That  no  memorial  of  the  grant  of  the  said  annuity  had  been  enrolled. 
Conclusion,  with  a  verification. 

RepUcaticn  to  the  first  plea : — That  the  causes  of  action  in  the  declaration 
mentioned,  were  not  the  same  identical  causes  of  action  as  in  the  first  plea 
mentioned,  but  on  the  contrary  thereof,  that  the  said  action  of  debt  in  the 
first  plea  mentioned,  was  brought,  and  judgment  thereon  recovered  by  the 
plaintiff  against  the  defendant  for  a  large  sum,  to  wit,  2,000/.,  which  the  de- 
fendant, before  the  commencement  uf  that  suit,  to  wit,  on  the  15th  of  June^ 
1832,  had  borrowed  of  the  plaintiff,  i^c,  which  said  last-mentioned  causes  of 
action  were  difierent  from  the  causes  of  action  in  the  declaration  mentioned. 
Concluding  with  a  verification 

The  replication  to  the  second  pica,  set  out  the  memorial  of  the  annuity 
enrolled  in  chancery,  (which  omitted  the  nominal  consideration  of  10«.  paid 
to  the  surety,)  and  traversed  that  it  was  not  a  sufl[icient  memorial. 

The  defendant  demurred  specially  to  the  first  replication,  upon  the  ground 
that  it  ought  to  have  concluded  to  the  country,  and  generally  to  the  second 
replication. 

W.  U.  WaUon,  in  support  of  the  demurrer,  contended  that  the  memorial 
was  insufficient,  as  it  did  not  contain  any  statement  of  the  payment  of  10«., 
18  part  of  the  consideration,  and  he  endeavoured  to  distinguish  Ince  v. 
Everard  (a),  which  was  determined  under  the  old  Annuity  Act,  17  Geo, 
8,  c.  26.  (The  Court  seemed  to  be  of  opinion  that  the  memorial  was  suffi- 
dent.) 

Wightman,  for  the  plaintiff. — It  is  not  necessary  to  answer  the  objection 
which  is  made  to  the  first  replication,  because  the  plea  is  bad.  The  declara- 
tion states  a  claim  for  arrears  of  the  annuity,  which  accrued  in  June^ 
1834.  The  plea  professes  to  answer  the  declaration,  by  setting  out  a  judg- 
nent  recovered  in  Michaelmas  Term,  1832.  But  that  affords  no  answer. 
it  is  impossible,  by  the  dates,  that  the  money  recovered  by  that  judgment, 
can  be  the  same  sum  as  that  which  is  sought  to  be  recovered  in  the  present 
•etion. 

WaU(m^  in  support  of  the  plea. — It  is  true,  that  the  declaration  avers  that 
the  arrears  of  the  annuity  sought  to  be  recovered  became  due  in  June,  1834, 
but  that  need  not  be  strictly  proved  at  the  trial.  Nor  is  the  defendant  bound 
tip  produce  a  judgment  of  the  date  which  is  stated  in  the  plea.  The  sub- 
stantial defence  is,  that  a  judgment  has  already  been  recovered  for  the  very 
dsim  made  in  the  declaration. — [^PeUteson,  J. — Do  you  contend  that  you  may 
produce  a  judgment  of  any  other  Term  than  that  which  is  stated     If  that 

(fl)  6  T.  R.  545. 
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were  so,  our  rule  of  Court  which  requires  that  when  a  plea  of  judgment 
recovered  is  pleaded,  the  date  of  the  judgment,  and  the  number  of  the  roll 
<*•  shall  appear  in  the  margin  (b),  would  be  altogether  useless.] — That  was  to 

prevent  sham  pleas,  but  it  does  not  tie  the  party  down  to  prove  the  end 
date  of  the  judgment.     The  same  rule  would  be  applicable  at  Nisi  /Viir«,  s 
in  other  similar  cases,  where  records  are  produced.     In  PkUHpt  on  £*»• 
dence(c)t  it  is  said,  "  If  the  declaration  does  not  profess  to  describe  a  deed, 
or  to  set  it  out  according  to  its  tenor,  but  states  it  correctly  in  substance 
and  in  its  legal  effect,  a  variance  will  be  immaterial.    A  similar  rule  has  been 
laid  down,  where  a  record  has  been  referred  to  in  the  pleadings.     Whatevfr 
may  have  been  the  rule  upon  this  subject  in  ancient  tinges,  a  distinction  is 
now  established,  between  allegations  in  matter  of  substance,  and  allegations 
of  matter  of  description.     The  former  require  to  be  substantially  prored; 
the  latter  must  be  literally  proved."     Here  the  date  of  the  judgment  is  laid 
under  a  videlicet^  as  in  Purcell  v.  Macnamara  (d),  and  it  is  merely  a  matter 
of  description,  and  not  a  matter  of  substance,  Williams*  Sounds  291  b,  d.  (a). 
Sloddart  v.  Palmer  {e). — [Pa//e«(m,  J. — If  an  action  is  brought  upon  a  jnci^ 
ment,  it  is  a  variance,  unless  the  date  of  the  judgment  is  proved  as  stated.  That 
was  decided  in  Rastall  v.  Stratton  (/).     I  do  not  see  any  sound  distinction 
between  that  case  and  the  present]— Then  at  all  events,  the  plaintiff  ought 
to  have  demurred  specially  to  the  plea. 

Per  Curiam  (ff). — The  plea  is  clearly  bad  on  general  demurrer,  and  yon 
are  bound  to  support  it 

Judgment  for  the  plaintiff 

R,,  H.  T.,  4  W.  4,  No.  8.  (/)  1  H.  B.  49. 

8th  ed.  859.  (g)  Lord  Denman,  C.  J.,  Mei», 

t)  9  Enst,  157.  rnUiams,  and  Coleridge,  Js. 
(e)  3  B.  &  C.  2. 


Aw.  23. 


BODDINGTON   V.    WoODLEY. 


it  bad. 


A  judffe*8  order  ^HE  defendant  in  this  case  had  been  arrested  on  the  2d  July  under  a  vnt    I 
J>'  detaining  a  of  capias  ad  respondendum,  for  9,000/.     He  continued  in  custody  nntjl 

custody,  under  Is^t  October,  when  1  &  2   Vic,  c.  110,  for  abolishing  arrest  upon  iiie«e 

\iiie^li^{o  r-rocess,  came  into  operation.     A  summons  for  his  discharge  out  of  custody, 

abolishing  ar^  on  entering  an  appearance,  having  been  taken  out,  both  plaintiff  tnd  d^ 

procMsV^*""-  ^^'"^^^"^  attended  by  counsel  before  CoUman,  J.,  who  thereupon  made  the 

til  be  Bhall  give  foUowinfir  order  :-— 

bail  in  the  sum  ° 

of  3,000/.  in  this       a  Upon  hearing  counsel  on  both  sides,  and  upon  reading  the  joint  affidilit 

action,  or  unttl  '  °  ^i'^,m»'i  jiL 

fterther  order,"     of  the  plaintiff  and  S.  Gosling,  the  two  affidavits  of  the  defendant  and  \» 

affidavit  of  7!  S.  Barnes,  it  appearing  to  my  satisfaction  that  there  is  prob- 
ble  cause  for  believing  that  the  defendant  is  about  to  quit  Enphnd,  J  wder 
that  he  be  detained  in  custody  of  the  warden  of  the  FJeei  prison,  until  he 
shall  give  bail  in  the  sum  of  3,000/.  in  this  action,  or  until  further  orderT 

The  defendant  had  entered  an  appearance  to  the  action.     The  phioti^ 
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had  not  sued  out  a  capiat  under  the  Act,  nor  any  other  kind  of  process  sub-    Qm«»'«  Bcncft, 
sequent  to  the  making  of  the  order.     On  affidavits,  stating  these  facts,  and    boddinotom 

alao  that  the  defendant  did  not  intend  to  quit  England^  v. 

WooDLir. 

Sir  W.  W.  Follett  had  obtained  a  rule  to  shew  cause  why  the  above  order 
ahouki  not  be  set  aside,  and  the  defendant  discharged  from  custody ;  against 
which, 

Sir/.  Campbell,  A.  G.,  and  F,  Robinson,  now  shewed  cause. — The  following 
objections  were  taken  to  the  order,  and  discussed  at  the  bar ;  Hrst,  that  it  did  not 
appear  on  the  face  of  the  order  that  the  learned  judge  had  jurisdiction,  inasmuch 
as  it  does  not  state  it  was  shewn  to  his  satisfaction  that  the  plaintiff  had  a  cause 
of  action  to  the  amount  of  20/.,  and  that  there  was  probable  cause  for  believ- 
ing that  the  defendant  would  quit  England,  unless  detained  in  custody ; 
second,  that  the  order  directs  the  defendant  to  be  detained  in  custody  until 
he  should  give  bail,  or  until  further  order  ;  third,  that  the  order  alone  was 
insufficient,  unless  followed  by  a  capias,  or  other  process  under  the  Act  for 
the  detention  of  the  defendant ;  fourth,  that  on  the  facts  disclosed  to  the 
learned  judge  there  was  no  probable  cause  for  believing  that  the  plaintiff 
would  quit  England.  The  judgment  of  the  Court  proceeded,  however,  upon 
the  second  ground  of  objection  only.  Upon  which  the  counsel  for  the 
plaintiff  argued  as  follows  : 

It  is  contended  that  the  defendant  is  entitled  to  an  option  of  paying  money 
into  Court  in  lieu  of  putting  in  special  bail,  and  that  by  the  wording  of  this 
order  he  will  be  deprived  of  that  option.  But  that  is  not  so ;  that  condition, 
by  which  he  may  obtain  his  discharge,  still  remains,  because  by  the  Statute 
the  payment  of  money  is  rendered  tantamount  to  putting  in  special  bail. 
The  condition  therefore  is  virtually,  though  not  literally  expressed.  The 
act  itself  necessarily  engrafts  it  on  the  arrest.  The  defendant,  therefore,  is 
not  aggrieved  by  the  non-statement  in  terms,  of  that  which  is  implied  by  law. 
Leave  of  the  Court,  and  a  particular  order,  must  always  have  been  obtained 
to  enable  the  party  to  obtain  his  discharge,  on  payment  of  money  in  lieu  of 
special  bail,  under  7  &  S  G,  4,  c,  71.  After  the  passing  of  that  Statute  no  aU 
teration  was  made  in  the  wording  or  the  latitats  or  other  process,  with  refer- 
ence to  the  privilege  conferred  on  defendants  of  being  discharged  on  making 
the  deposit.  It  cannot  be  contended,  therefore,  that  it  was  necessary  for 
the  present  order  to  follow  the  express  words  used  in  the  form  of  capias 
given  in  the  schedule. 

Sir  fV,   W,  Follett,  C,  Thompson,  and  Dovrdeswell,  contra. — Under  the 
Act  of  1    Vic,  it  must  have  been  intended  either  that  this  order  should  hv 
operative  of  itself  to  detain  the  defendant,  or  that  some  other  process  should 
issue  in  pursuance  of  it,  for  the  purpose  of  detaining  him.     Assuming  the 
%x%i  to  have  been  the  intention  of  the  legislature,  then  this  order  is  not  such 
m  one  as  was  contemplated.     And  the  authority  being  one  conferred  on  the 
judge  by  Statute,  must  be  strictly  observed.     The  order  ought  to  have  pur- 
sued the  form  of  the  capias  given  in  the  schedule.     Instead  of  doing  so,  it 
introduces  one  condition  at  variance  with  it,  and  excludes  others  which  are 
there  contained.     Under  the  Acts  43  G.  3,  c.  46,  and  7  &  8  G.  4,  c.  71,  the 
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QM«n'«  Bendt.  defendant  was  entitled  to  his  discharge  on  payment  of  a  sum  of  money.  TLe 
BoDoiNGTON  ^^^  ^  ^*^'  ^**  ^^^  intended  to  deprive  him  of  that  privil^e;  but  the 
«.  officer,  in  whose  custody  the  defendant  was  placed  under  this  order,  would 

act  in  disobedience  to  it,  if  he  discharged  the  defendant  on  such  pavment 
Suppose  the  plaintiff  to  be  guilty  of  laeheMf  the  defendant  might  be  lawfully 
entitled  to  his  discharge ;  still,  under  this  order  he  would  not  be  able  k 
obtain  it,  until  he  put  in  special  bail,  or  the  learned  judge  made  a  furthff 
order. 

Lord  Denman,  C.  J. — On  one  of  the  grounds  taken,  I  am  of  opinion  tint 
this  order  cannot  be  sustained.  It  directs  the  defendant  to  be  imprisoned 
until  he  puts  in  bail  to  a  certain  amount,  or  until  further  order.  The  leaned 
judge  had  no  authority  to  make  his  own,  or  any  further  order,  one  of  the  coo- 
di lions  of  the  defendant's  discharge. 

Patteson,  J. — I  am  of  the  same  opinion,  and  for  the  same  reason.  None 
of  the  process  hitherto  in  use  contained  any  such  condition.  Whether  t 
judge's  order  might  of  itself  be  operative,  or  whether  it  be  necessary  thii 
process  should  issue  in  pursuance  of  it,  still  the  terms  ought  to  be  the  saotti 
and  direct  the  defendant's  detention  only  until  he  be  lawfully  discharged. 

Williams,  J. — I  think  this  party  is  entitled  to  his  discharge  on  enteringa 
common  appearance.  He  must  necessarily  be  in  custody  either  under  the 
old  process  or  under  this  order.  He  cannot  be  in  custody  under  the  former, 
that  is  negatived  by  the  order  on  the  face  of  it,  since  it  requires  him  to  pot 
in  bail  for  a  different  amount  from  that  required  by  the  old  process,  fie  it 
therefore,  in  custody  under  the  order  that  directs  him  to  be  detained,  until 
either  of  two  conditions  is  accomplished;  until  he  puts  in  bail,  or  ODtil 
further  order.  Now,  there  certainly  does  exist  another  condition,  on  foUOIiiy 
which  he  would  have  been  entitled  to  his  discharge ;  that  condition  does  not 
appear  in  this  order,  and  therefore  it  cannot  be  sustained. 

CoLEAiDGE,  J.,  concurred. 

Rule  absolate. 

Sir  «/.  Campbell^  A.  G.,  submitted  that  the  Court  would  merely  rescind  ibe 
order,  and  not  direct  the  discharge  of  the  defendant;  but, 

P^  Curiam. — There  is  nothini;  to  prevent  his  discharge. 


MICHAELMAS  TERM,  1838.  668 


BiNOLEY  V,  Durham.  Ou^tSmeh. 

1  an  account  stated. — The  count  stated,  and  whereas  also  the  de-   A  coxmt  io 
It,  on  the  27th  day  of  Mat/,  1836,  was  indebted  to  the  plaintiff  ^^,'thedeSd- 
of  40/.,  for  monies  found  to  be  due  from  the  defendant  to  the   «ntwa»indebt- 
an  account  be/ore  then  stated  between  them,  which  said  several   tiffin  the  Bum 
8  to  be  respectively  paid  by  the  defendant  to  the  plaintiff  on   **^»  &c.,  for 

:       .      t  ^  money  found  to 

3reby  an  action  hath  accrued,  &c.  be  due  from  the 

3murrer,  on  the  ground  that  no  specific  day  or  time  was  alleged,,  the^pllinUff^'on 
jd  account  was  stated.  an  account 

before  then 
stated  between 

in  support  of  the  demurrer,  cited  FerguBon  v.  Mitchell  (a),  emd  ^*»®°?»  ^^^»  ^^ 
helwell{b). — [Lord  Denman,  C.  J. — Are  you  aware  of  the  case   murrer.  tocon- 
m  V.  Chambers  (c),  where  the  form  of  a  count  on  an  account  8*Uemem  *of"^ 
on  an  account  then  and  there  stated  between  them."] — ^The  word   the  time  when 
referred  back  to  the  date  which  was  previously  mentioned,  but   BUted.  **"  ^ 
irds  are  *'  before  then,^^  which  makes  the  date  altogether  uncer- 
essential  that  time  should  be  stated,  although  it  need  not  be 
■red. 

>nlrd. — Ferguson  v.  Mitchell  was  not  decided  upon  the  objection 
claration  did  not  allege  when  the  account  was  stated,  but  upon 
und.  It  is  not  therefore  an  authority  for  the  defendant.  It  ap- 
IVms,  Sound,  350,  n.  (2),  that  it  is  sufficient  to  say  generally,  that 
nt  was  indebted  to  the  plaintiff  in  so  much  money  for  work  and 
lout  setting  forth  what  manner  or  sort  of  work  it  was ;  and 
I  mode  of  declaring  for  goods  sold,  and  the  like,  has  been 
•ecognized ;  Tate  v.  Lewin  (rf),  Osborne  v.  Rogers  («),  Emery  v. 
In  the  last  case,  it  was  held  sufficient  on  special  demurrer  to  say, 
endant  was  indebted  to  the  plaintiff,  for  goods  *'  before  that  time 
ivered,''  and  upon  the  same  principle,  this  allegation  must  be 
ufficient  Ferguson  v.  Mitchell  did  not  contain  any  allegation  of 
distinguishes  it  from  the  present  case,  even  if  it  had  been  decided 
lint  which  is  now  before  the  Court. 

(MAN,  C.  J. — We  are  of  opinion  that  this  count  is  sufficient. 

«,  Williams,  and  Coleridge,  Js.,  concurred 

Judgment  for  plaintiff. 

rl.  P.  C.  513,  1  Gale,  346;  ((f)  2  Wms.  Saund.  373. 

.  687.  (e)  1  Wms.  Saund.  269,  a,  n.  (2> 

!.  &  R.  692 ;  1  Gale,  348.  (/)  2  T.  R.  28. 

I.  &  H.  323 ;  3  M.  &  W. 
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Qtteen't  Bench. 

Nov.  15. 

The  old  free- 
men of  a  bo- 
rough and  the 
iicvir  corpora- 
tion, both 
claimed  to  re- 
ceive the  rents 
of  certain  pub- 
lic property 
witnin  the 
borough;  and 
at  a  public 
meeting  it  was 
agreed  that  the 
defendant 
should  receive 
the  rents,  pend- 
ing the  dis- 
pute, and  invest 
them  in  a  bank. 
A  resident 
freeman  and 
burgess,  who 
was  liable  to 
contribute  to 
the  borough 
rate,  applied 
for  a  mandamus 
to  compel  the 
defendant  to 
pay  over  this 
njoney  to  the 
treasurer,  in  aid 
of  the  borough 
fuitd ;  but  the 
Court  discharg- 
ed the  rule, 
upon  the 
ground  that  the 
applicant  was 
not  the  proper 
person  to  make 
the  application. 


The  Queen  i*.  Fkost. 

TtjfAULE,  in  Michaelmas  Term,  1837,  obtained  a  rule,  calling  upootM 

defendant,  the  Mayor  of  Newport,  to  shew  cause  why  a  mandamu 

should  not  issue,  to  compel  him  to  pay  over  to  the  treasurer  of  the  borough, 

all  sums  of  money  received  by  him,  on  account  of  the  rents  of  the  corporatioo 

property,  in  the  said  borough. 

Hie  afiidavit  in  support  of  the  rule,  disclosed  that  the  application  was 
made  by  one  James  Goold,  who  described  himself  as  an  inhabitant  and  a 
freeman,  and  burgess  of  the  borough,  and  stated  the  following  facts : — Before 
the  passing  of  the  Municipal  Corporation  Act,  (5  &  6  W,  4,  c.  76),  the  tbeo 
corporal  ion  of  Newport  were  seized  of  certain  premises,  called  the  Corporatm 
Wharf,  the  rents  of  which  were  applied  to  certain  public  purposes.  After 
the  passing  of  that  Statute,  the  old  freemen,  and  the  new  corporation,  both 
claimed  to  be  entitled  to  the  rents  of  the  wharf;  but,  pending  the  dis- 
pute, the  rents  were  received  by  the  defendant,  who  was  the  mayor  of  thtt 
borough.  The  affidavit  then  alleged,  that  the  rents  had  not  been  paid  over 
by  the  defendant  to  the  treasurer  of  the  borough,  after  he  had  been  required  to 
do  so  by  Goold,  by  a  notice,  in  which  he  described  himself  as  a  burgess, 
and  an  inhabitant,  liable  to  be  called  upon  to  contribute  to  the  borough-rate. 

The  affidavit,  made  by  the  defendant,  disclosed  that  the  wharf  in  question, 
had  been  built  many  years  ago,  upon  land  which  belonged  by  prescription,  fu 
the  resident  freemen  of  the  borough,  and  that  although  the  old  corpcralioo 
had  upon  some  occasions  received  the  rents  of  the  wharf,  their  title  to  re- 
ceive the  same  had  always  been  disputed  by  the  freemen ;  that  in  con»- 
quence  of  this  dispute,  a  public  meeting  was  held  by  the  corporation  b 
January,  1833,  and  a  committee  of  freemen  was  appointed;  and  inconse- 
quence of  their  report,  the  corporation  decided  that  the  freemen  were  entitled 
to  the  rents ;  and  the  defendant,  who  was  secretary  to  the  committee,  wu 
permitted  to  receive  them  from  the  tenants  of  the  wharf.     After  the  passing 
of  the  6  &  6  W,  4,  c.  76,  certain  of  the  new  corporation   claimed  the  rent*, 
as  forming  a  part  of  the  borough  fund,  whilst  the  freemen  claimed  them  fcf 
their  own  use.     A  public  meeting  was  held  in  December,  1836,  to  discosf 
the  matters  in  dispute,  at  which  the  defendiint  presided  as  mayor,  and  a  reso- 
lution by  one  of  the  inhabitants  was  moved,  and  seconded  by  the  said  GM 
and  agreed  to,  to  the  eifect,  that  the  defendant  should  be  requested  to  recciw 
the  rents  of  the  wharf,  and  pay  the  same  into  the  bank,  until  the  resultU 
the  dispute  was  determined;  and   the  defendant  paid   the   money  into  the 
bank,  in  his  own  name,  in  pursuance  of  the  said  resolution. 

The  affidavit  then  stated,  that  the  defendant  had  offered  to  pay  over  tkt 
money,  on  receiving  a  proper  indemnity;  and  also  that  no  demand  had  bew 
made  upon  him,  by  the  treasurer,  or  corporation. 

Sir  W.  IV.  Follett  shewed  cause.— This  application  is  altogether  witbwta 
precedent,  and  it  ought  not  to  l>e  granted.  If  the  defendant  has  recevrJ 
money  which  belongs  to  any  other  persons,  he  may  be  sued  in  an  actwoi* 


V. 

Feost. 
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recover  it;  but  a  mandamus  cannot  lie.     If  the  corporation  are  entitled  to  Queen' t Bench, 
the  money,  then  the  demand  ought  to  be  made  by  the  treasurer  of  the     TheQusEN 
tx>rough,  or  the  other  proper  officer ;  but  the  demand  in  the  present  case,  is 
oiade  by  a  person  who  puts  in  a  claim  as  a  mere  private  individual.     And  it 
ilso  appears  that  the  rents  were  received  by  the  defendant,  at  the  request 
ind  with  the  consent  of  the  party,  who  makes  the  present  application. 

Maule,  in  support  of  the  rule. — It  appears  by  the  affidavits,  that  the  rents 
>f  the  wharf  were  devoted  to  public  purposes  previously  to  the  passing  of 
the  5  &  6  W.  4,  c.  76.  S.  92,  of  that  Statute,  enacts — ^that  after  the 
slection  of  the  treasurer  in  any  borough,  the  rents  and  profits  of  all  heredita- 
ments, and  the  interest,  dividends,  and  annual  proceeds  of  all  monies,  dues, 
chattels,  and  valuable  securities,  belonging,  or  payable  to  any  body  corpo- 
rate, named  in  conjunction  with  the  said  borough,  in  the  said  schedules,  or 
to  any  member  or  officer  thereof,  in  his  corporate  capacity,  and  every  fine,  or 
penalty  for  an  oflfence  against  this  Act,  the  application  of  which  has  not  been 
already  provided  for,  shall  be  paid  to  the  treasurer  of  such  borough ;  and  all 
the  monies  which  he  shall  so  receive,  shall  be  carried  by  him  to  the  account 
of  a  fund,  to  be  called  the  borough  fund.  It  is  therefore  clear  that  the  de- 
fendant has  no  right  to  retain  this  money;  and  even  if  the  freemen  are 
entitled  to  receive  it  under  s.  2,  of  the  Statute,  the  treasurer  is  the  proper 
person  to  retain  it. — [Lord  Denman,  C.  J. — Does  it  appear  that  Goold  has  re- 
quested the  treasurer  to  demand  this  money?] — No ;  but  it  is  quite  clear  that 
the  defendant  has  no  right  whatever  to  retain  it. — [Lord  Denman^  C.  J. — 
I  assume  that  in  your  favour,  but  the  question  is,  whether  the  treasurer  is  not 
the  proper  person  to  make  this  application ;  or  whether,  at  all  events,  it 
ought  not  to  appear  that  he  has  been  required  to  demand  the  money.] — ^The 
applicant  is  a  freeman,  and  also  a  member  of  the  corporation,  and  therefore 
he  has  an  interest  in  these  funds. 

Lord  Dbnman,  C.  J. — This  rule  cannot  be  supported.  The  applicant,  Goold, 
k  the  person  who  supported  the  resolution  that  this  money  should  be  paid 
to  the  defendant.  It  ought  to  have  been  shewn  that  an  application  was 
made  to  the  treasurer,  requiring  him  to  demand  the  money,  and  if  he  had 
iiiade  the  demand,  the  money  would  probably  have  been  paid  immediately. 
If  we  were  to  hold  this  to  be  a  sufficient  demand,  we  should  entitle  any 
person,  having  the  remotest  interest  in  a  corporate  fund,  to  come  to  this 
Court  for  relief,  although  our  interference  was  not  desired  by  those  whose 
Immediate  duty  it  is  to  receive  it. 

LiTTLEDALB,  J. — The  treasurer  is  the  proper  person  to  set  an  application 
like  this  in  motion. 

Williams  and  Coleridge,  Js.,  concurred. 

Rule  dischaiigei 
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Qatm*t  Bgnek. 


The  QuEBN  V.  Orboory. 


Wkera  k  libel  fil^^  ^'  ^*  FOLLETT  had  obtained  a  rule  nm  ibr  a  crinumd  infonBitNi 

Doblen^  with  AgaiDst  the  editor  of  the  Saliriat  newspaper,  for  publishing  a  libel  wUdi 

bigamy,  and  imputed  to  a  nobleman  the  commission  of  bigamy»  and  thai  the  issue  of  tb 

f^ima^  to^it  ^^^^'^^  marriage  were  illegitimate.   The  rule  was  obtained  upon  affidavits  sadb 

children,  and  a  by  the  party  libelled,  and  his  eldest  son,  and  also  by  his  wife^s  nearest  rdatifs. 

mation\ad^^  The  affidavits  filed,  on  shewing  cause,  charged  that  a  fictitious  marnsge  U 

been  granted  fj^Q  solemnized  between  the  party  libelled,  and  a  female  with  whom  he  hd 

on  the  applici^  r      •/  ' 

tion  oftherela-  afterwards  cohabited  in  Scotland^  as  his  wife,  and  that  she  was  alive  wbea  tk 

•oiroHheVrty  8^<^i)<^  marriage  took  place.     The  affidavit  in  answer  denied  that  this  ioi- 

li^il«^,  tuD-  vidual  had  ever  been  represented  to  be  the  deponents  wife ;  but  did  aol 

affidaTiu^and  '  ^ny  that  a  criminal  intercourse  had  subsisted ;  and  the  eooduct  of  the  pirty 

the  affidavit  of  liijelled  appeared  to  have  been  culpable  in  other  respects. 

and  it  appeared 

had  beeuTm-^  Sir  /.  Campbell,  A.  G.,  in  shewing  cause  against  the  nile^  contended,  tbt 
l^^^'th'^f^'  ^  P^^y  ^^  ^^^  entitled  to  a  criminal  information,  unless  be  came  into  Govt 
innocent  par^     with  clean  hands. 

tiei  were  enti- 
tled to  have  the 

lu^l^t^^  Sir  W.  W.  FoUeU  and  R.  F.  Richardt  were  heard  in  support  of  the  mK 

and  contended,  that  the  affidavits  filed  on  the  other  side  ought  not  to  be  b^ 
lieved. 

Lord  Dknman,  C.  J. — I  do  not  feel  much  difficulty  in  saying  that  if  this 
rule  had  been  obtained  on  behalf  of  the  party  making  this  affidavit,  alooe^l 
should  not  have  consented  to  its  being  made  absolute ;  but  his  wife  tnd 
family  are  libelled,  and  considering  what  was  the  intention  of  the  libel  (nX 
and  to  warn  persons  like  the  defendant,  who  traffic  with  character,  that  tlvy 
shall  not  do  so  with  impunity,  1  am  of  opinion  that  the  other  innocent  peitiei» 
who  make  this  application,  are  entitled  to  have  the  rule  made  absolute. 

Pattbson,  Williams,  and  Colvridgb,  Js.,  concurred. 

Rule  absoiate^ 

(a    The  affidavits  imputed  that  the  object  of  the  libel  was  to  obtain  nooer  lifM 

the  party  accused. 
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ATTocK,  Executor  of  T.  Southwood,  deceased,  v.  Kinolakb.  Q»st^tBatd>. 

^GMURRER.     The  plaintiflT  declared  as  executor  of  T.  Southwood,  de-  Thedeciamtion 

ceased.     The  declaration  stated :  For  that  whereas  before,  &c.,  the  said  f!*5^/^*'**® 

'  lora  of  a  manor 

onuu  Southwoodt  since  deceased,  was  lord  of  the  manor  of  Taunton  Dean  ;  Had  requested 

I  whereas  also  at  the  time,  &c.,  there  were,  and  immemorially  had  been  ^^^a^,  ,^^0 
ached  and  incident  to  the  said  manor,  certain  offices  of  great  profit,  to  wit,  ^^\^  &"  ^p- 
t  offices  of  clerk  of  the  castle  of  Taunton^  and  steward  of  the  said  manor ;  Hfe,  to  surren- 
1  the  right  and  power  of  appointment  of  persons  to  fill  the  said  offices  there,  f^e  wi  nfcnt  t" 
B,  and  immemorially  had  been,  vested  in  the  lord  of  the  said  manor,  for  him  by  the  lord 
)  time  being,  as  to  the  said  lord  of  the  said  manor  seemed  fit ;  to  hold  the  ^oTper  Mmum 
d  offices  either  by  patent  for  the  life  of  the  said  person  so  appointed,  or  ^*^r.^l*J[^^*^* 
ring  the  will  and  pleasure  of  him,  the  said  lord  of  the  manor,  for  the  time  consented  to 
ing,  as  to  the  said  lord  seemed  meet ;  and  whereas  also  before  and  at  the  ^  *  ^^ft'^ 
le  of  the  makine:  of  the  bond  hereinafter  mentioned,  one  /.  H.  Gell  had  and  wards,  in  con- 
Id  the  said  offices  under  and  by  virtue  of  a  certain  appointment  thereto  by  the  p^ml'gM 
lent,  for  the  life  of  him,  the  said  /.  H.  Gell,  before  then  duly  made  to  him,  ^p^  alsoincon- 
the  lord  of  the  said  manor  for  the  time  being,  and  was  then  in  the  posses-  the  lord  per- 
il and  receipt  of  the  emolument  of  the  said  offices ;  and  whereas  also  the  ^^^i'^^  t  h  id 
id  Thomai  Southwood  afterwards,  and  whilst  he  was  such  lord  as  aforesaid,  the  said  office 
the  said  manor,  to  wit,  on,  &c.,  had  applied  to  and  requested  the  said  /.  aJ^^^^ 
Gell  to  surrender  and  relinquish,  and  resign  unto  him,  the  said  Thomas  ^^*  t^«  ^- 
uthwood,  then  being  and  as  such  lord  of  the  said  manor,  all  the  right  of  m?8ed°to^pay 
n,  the  said  /.  //.  Gell,  of,  in  and  to  the  said  offices,  and  of  and  in  the  profits  oy*  of  the  feet 
ireof,  which  he,  the  said  /.  H.  Gell,  thereupon  agreed  to  do,  upon  the  said  office,  the  said 
mnae  Southwood  securing  to  him,  the  said  /.  H,  Gell,  a  certain  annuity  of  5u"i"  g'the  Hfe' 
I,  for  the  term  of  his,  the  said  /.  H,  GeWe,  natural  life,  by  his,  the  said  p^  G?->  ^nd  to 
miuu  Southwood^s  bond  or  obligation  in  writing,  which  the  said  Thomas  Mid  U)rd^rom 
uihcood  agreed  to  do;  and  thereupon  aAerwards,  to  wit, on,  &c.,  in  pursu-  JJ®  payment  of 
96  of  tbe  premises,  he,  the  said  Tkomas  Southwood,  made  and  entered  into,  ty,  so  long  as 
1  executed  and  delivered  his  certain  bond  to  the  said  /.  //.  GeU,  in  the  am,\^hould*°^* 
oal  sum,  of  500/.,  conditioned  for  the  payment  by  the  said  Thomas  South-  execute  the 
ifd,  his  heirs,  or  administrators,  to  the  said  /.  H.  Gell,  or  his  assigns,  and  alleged  as 
ring  his  natural  life,  of  one  annuity  of  50/. :  and  the  said  /  H.  Gell  then  jJ''5*f^)^" 
L  took,  and  accepted  the  said  bond  of  and  from  the  said  TTiomas  South-  had  not  paid 

•  I*        m     'A  ' 

od,  and  thereupon  accordingly  duly  surrendered  into  the  hands  of  the  said  |y  orbd*e^ni- 

mnas  Southwood,  all  the  right  and  title  of  him,  the  said  /.  H.  Gell  of  and  ned  the  lord. 

tt«e  said  offices,  and  of  and  in  the  profits  thereof,  and  the  same  offices  then  pleaded,  that 

ame  vacant,  and  all  right  of  appointment  thereto  thereby  became  vested  f^erthe mak- 

he  said  Thomas  Southwood.     And  thereupon  afterwards,  to  wit,  on  the  mise,  the  lord, 

h  of  June,  1825,  in  consideration  of  the  premises,  and  also  in  consideration  ^JdHpolf^ve 

the  said  Thomas  Southwood  permitting  the  said  defendant  to  hold  the  and  granted  to 

I  offices  at  the  will  of  the  said  Thomas  Southwood,  being  lord  of  the  said  the  office  of°^ 

nor,  he,  the  defendant,  promised  the  said  Thomas  Southwood,  in  his  life-  S?^^^?j?f  ^** 

e,  to  pay,  out  of  the  fees  of  the  said  offices,  the  said  annuity  of  50/.,  so  as  upon  special 

■esaid  secured  by  the  said  bond  of  the  said  Thomas  Southwood  to  the  said  Sb^plw  aifo^. 

BT.  Geli,  bv  the  description  of  Mr.  Gell,  during  the  life  of  the  said  /.  H,  ed  no  answer  to 

the  deeUrattoD. 


WOODLIT. 
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QueerCi  Bendt.  defendant  was  entitled  to  his  discharge  on  payment  of  a  sum  of  monej.    Tbe 

BoDoiiNGTON    ^^^  ^  ^*^'  ^^*   ^^^    intended  to  deprive  him  of  that  privil^e;  but  4e 
«.  officer,  in  whose  custody  the  defendant  was  placed  under  this  order,  would 

act  in  disobedience  to  it,  if  he  discharged  the  defendant  on  such  pajrmeDL 
Suppose  the  plaintiff  to  be  guilty  of  laches,  the  defendant  might  be  lawfiiUj 
entitled  to  his  discharge ;  still,  under  this  order  he  would  not  be  able  ti 
obtain  it,  until  he  put  in  special  bail,  or  the  learned  judge  made  a  fbrtlHr 
order. 

Lord  Denman,  C.  J. — On  one  of  the  grounds  taken,  I  am  of  opinion  tbtt 
this  order  cannot  be  sustained.  It  directs  the  defendant  to  be  impn«aiied 
until  he  puts  in  bail  to  a  certain  amount,  or  until  further  onier.  The  learned 
judge  had  no  authority  to  make  his  own,  or  any  further  order,  one  of  the  coo- 
ditions  of  the  defendant's  discharge. 

Patteson,  J. — I  am  of  the  same  opinion,  and  for  the  same  reason.  None 
of  the  process  hitherto  in  use  contained  any  such  condition.  Whether  t 
judge's  order  might  of  itself  be  operative,  or  whether  it  be  necessary  tint 
process  should  issue  in  pursuance  of  it,  still  the  terms  ought  to  be  the  samc^ 
and  direct  the  defendant's  detention  only  until  he  be  lawfiilly  dischaiged. 

Williams,  J. — I  think  this  party  is  entitled  to  his  discharge  on  enterioga 
common  appearance.  He  must  necessarily  be  in  custody  either  under  the 
old  process  or  under  this  order.  He  cannot  be  in  custody  under  the  fonner, 
that  is  negatived  by  the  order  on  the  face  of  it,  since  it  requires  him  to  pot 
in  bail  for  a  different  amount  from  that  required  by  the  old  process.  Be  ti 
therefore,  in  custody  under  the  order  that  directs  him  to  be  detained,  uotfl 
either  of  two  conditions  is  accomplished;  until  he  puts  in  bail,  or  until 
further  order.  Now,  there  certainly  does  exist  another  condition,  on  fuUQliq; 
which  he  would  have  been  entitled  to  his  discharge ;  that  condition  does  not 
appear  in  this  order,  and  therefore  it  cannot  be  sustained. 

Coleridge,  J.,  concurred. 

Rule  absolute. 

Sir  «/.  Campbell,  A.  G.,  submitted  that  the  Court  would  merely  rescind  the 
order,  and  not  direct  the  discharge  of  the  defendant;  but. 

Per  Curiam. — There  is  nothin;^  to  prevent  his  discharge. 
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That  the  contract  declared  oo,  was  collateral  only  to  the  holding  of  the    Queen^i  Btwk. 
offices,  and  was,  therefore,  unaffected  by  the  grant  for  life.  Mattock 

The  points  stated  on  behalf  of  the  defendant  were  as  follows  : —  ,,    «• 

That  the  original  appointment,  being  at  the  will  of  the  testator,  and  the 
offices  being  to  be  exercised  by  the  defendant,  or  a  deputy,  approved  of  by 
the  testator,  the  whole  contract  related  to  what  was  to  take  place  during  the 
life-time  of  the  testator,  and  ceased  at  his  death. 

That  the  defendant  would  have  ceased  to  hold  the  offices  upon  the  death  of 
the  testator,  but  for  the  grant  for  life ;  and  that,  therefore,  the  present  hold- 
ing of  the  offices  which  is  unconnected  with  that  contract,  forms  no  part  of 
the  consideration  for  the  defendant's  promise,  and  does  not  come  within  the 
period  to  which  that  promise  extends:  That  the  subject  of  the  defendant's 
promise,  viz.,  the  continual  payments  of  the  annuity,  was,  by  the  contract 
declared  upon,  made  co-extensive  with  i\\e  enjoyment  of  the  offices  under  and 
agreeably  to  the  terms  of  that  contract,  and  that  as  soon  as  the  offices  ceased, 
by  the  assent  of  both  parties,  to  be  held  under  that  contract,  and  agreeably 
to  the  terms  of  that  contract,  the  liability  to  pay  the  annuity  also  ceased. 

That  the  whole  contract  respecting  the  holding  of  these  offices  merged  in 
the  subsequent  freehold  appointment  That  the  grant  for  life  under  seal 
must  be  taken  to  contain  all  the  stipulations  and  conditions,  under  which  the 
offices  thereby  granted  were  thenceforward  to  be  held.  That  the  rule  of  law 
that  a  contract  under  seal  always  imports  a  consideration,  renders  it  both  un- 
necessary and  superfluous  to  express  a  valuable  consideration  in  a  deed,  un 
less  such  deed  be  intended  to  take  effect  under  the  Statute  of  Uses,  and  that 
the  Court  will,  therefore,  take  notice  that,  as  the  fact  is  well  known  to  be,  a 
good  and  valuable  consideration  may  have  existed  for  this  grant,  though  not 
expressed  upon  the  tpce  of  the  deed. 

Bere,  in  support  of  the  demurrer. — The  question  is,  whether  the  contract 
as  stated  in  the  declaration,  is  answered  by  the  plea.  The  consideration  set 
out  to  support  the  promise  to  pay  the  annuity,  is  two-fold :  first,  it  is  in  con- 
sideration of  the  "  premises,"  t.  e.  of  Mr.  Gell  being  induced  to  give  up  his 
appointment  in  return  for  the  annuity,  to  enable  the  lord  of  the  manor  to  ap- 
point the  defendant ;  and,  secondly,  **  in  consideration  of  the  said  Thomas 
Southtcood  permitting  the  said  defendant  to  hold  the  said  offices  at  the  will 
of  the  said  Thomas  Souihwoody  The  contract,  to  indemnify  Southtcoody 
extends  far  beyond  the  time  during  which  the  defendant  might  hold  the  office 
«t  will,  for  he  coniracts  not  only  to  pay  the  annuity  to  GeU,  but  also  *'  to 
indemnify  the  said  Thomas  Southwood  from  the  payment  of  the  said  annuity, 
80  long  as  he  the  defendant  should  execute  the  said  office,  either  by  himself 
or  deputy."  The  argument  on  the  other  side  is,  that  the  defendant  was  re- 
leased from  his  obligation  to  pay  the  annuity,  when  he  ceased  to  hold  the 
office  at  will,  by  being  appointed  for  life;  but  that  construction  would  be  con- 
trary to  the  justice  of  the  case,  and  the  Court  will  not  adopt  it,  unless  the 
language  of  the  contract  imperatively  demands  such  a  construction.  The 
defendant  received  a  benefit  by  the  resignation  of  the  former  holder  of  the 
office,  and  that  is  a  portion  of  the  consideration.  The  consideration  is  quite 
sufficient  to  support  the  promise  by  the  defendant,  to  pay  the  annuity  as  long 
ns  he  should  hold  the  office,  and  it  can  make  no  difference  whether  the  office 
was  held  at  will,  or  for  life,  except  that  the  latter  is  more  advantageous  to  the 
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gMni*«  B€nek.    defendant  than  the  former ;  and  the  oonsidention  is  quite  ooUtteral  to  the 
Mattock      appointment.     In  Skep.  Tmeh.  316,  it  appears  that  the  appointment  ibr  life 
V-  enured  as  a  confirmation  of  the  former  estate,  and  therefore  it  does  not  afiect 

any  of  its  incidents. 

/.  Manning,  e&nird. — It  does  not  appear  that  the  defendant  indooed  Gti 
to  resign  his  office,  by  undertaking  to  pay  him  the  annuity  daring  his  life. 
Sauthwood  made  the  application,  and  it  was  surrendered  upon  his  reqnest  TV 
defendant  merely  undertook  to  pay  CrtU  the  annuity,  for  so  long  a  timeii 
he  held  the  office  of  steward  of  the  manor,  and  could  serve  the  office  by 
deputy ;  but  when  he  received  the  appointment  for  his  life,  he  was  no  loog^r 
able  to  genre  by  deputy,   and  he  held  under  a  new  and  difierent  title. 
In  Brooke's  Abr,,  tit.    Extinguishment  and  Suspension,  56,   it    is  mi 
**  Tenant  by  statute  merchant,  or  the  like,  brings  an  assise ;  and  pending 
the  plea,  the  fee  simple  descends  to  him,  the  action  shall  therefore  abate,  be- 
cause the  descent  of  the  greater  estate,  extinguishes  the  less.     32  Hm.  8, 
30."     So  in  Northern's  Case  (a),  where  a  man  was  seised  of  a  manor,  and 
makes  a  lease  for  years  of  parcel  of  the  manor  to  a  man,  and  afterwards  makes 
another  lease  of  the  same  lands,  to  commence  after  the  determination,  sur- 
render, or  forfeiture  of  the  first  lease,  "  it  was  held  that  if  the  lessor  infeoftd 
the  first  lessee  of  the  manor,  that  is  a  determination  of  the  first  lease,  and  the 
second  lessee  may  enter."     If  this  actk>n  had  been  brought  whilst  the  de- 
fendant held  the  office  at  the  will  of  the  lord,  a  sufficient  consideratioa  woald 
have  appeared,  but  now  there  is  no  sufficient  consideration  alleged  in  the  de- 
claration.    The  consideration  was  a  continuing  one,  t.  e.  that  the  lord  would 
allow  the  defendant  to  hold  the  offices  at  will,  but  it  does  not  appear  that  the 
grant  made  to  the  defendant  undersea!  for  life,  contained  any  stipulation  that 
the  annuity  should  be  paid  by  the  defendant.     The  deed  poll  must  be  looked 
at,  as  shewing  a  new  contract  between  the  parties  which  abrogated  the  first 
The  second  contract  was  under  seal,  and  therefore  it  is  not  necessary  to  state 
upon  the  face  of  it,  upon  what  consideration  it  was  made,  but  the  Court  will 
intend  that  it  was  made  upon  some  good  and  sufficient  consideration.    AtaD 
events,  the  declaration  discloses  a  contract  which  is  illegaL — [Lord  DtMrnm, 
C.  J. — You  cannot  be  heard  upon  that,  as  it  is  not  ime  of  the  points  madted 
for  argument  (^).j 

Bere  was  heard  in  reply. 

Lord  Denman,  C.  J. — The  only  question  is,  whether  the  change  in  the 
tenure  of  the  defendant's  office,  put  an  end  to  the  agreement  made  widi 
Mr.  Southwood;  it  appears  to  me  that  it  did  not.  The  defendant  agreed 
to  pay  the  annuity  of  50/.,  and  to  indemnify  Mr.  Southwood  from  the  pay- 
ment of  the  same,  so  long  as  he,  the  defendant,  should  execute  the  offices 
either  by  himself  or  deputy.  It  is  true  that  the  defendant  entered  upon  the 
offices  at  the  will  of  the  lord,  and  that  he  was  afterwards  appointed  for  life; 
but  I  assent  to  the  answer  which  has  been  made  to  the  defendant's  objections 
on  this  ground.     The  defendant  continued  to  be  steward,  after  he  reoeired 

(a)  Hetlcy,  55.  (b)    Sec    Brogden   v.  MarriMU  I 

Hodges,  383. 
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appointment  for  life,  and  he  continued  to  receive  the  fees  and  emolnments  QtMa»'«  Bendi, 

be  offices.    He  is  not,  therefore,  in  a  situation  to  say,  that  he  did  not  hold  mattock 

offices  at  the  will  of  the  lord,  but  he  remains  liable  to  pay  the  annuity  in  _     v. 
suance  of  the  agreement. 

^ATTKSON,  J.— I  am  of  opinion  that  the  plaintiff  is  entitled  to  our  judg- 
it.  It  is  said  that  the  defendant  agreed  to  pay  the  annuity  for  such  time 
r  as  he  should  hold  the  offices  at  the  will  of  the  lord,  but  the  declaration 
es  no  such  contract ;  the  defendant  agrees  to  indemnify  Southwood  from 
payment  of  the  annuity,  so-  long  as  he  should  execute  the  said  offices  by 
self  or  deputy.  I  admit,  that  after  the  defendant  was  appointed  for  life, 
leld  the  offices  under  that  grant,  and  not  under  the  original  appointment, 
he  does  not  on  that  account  cease  to  hold  the  offices.  I  can  understand 
t  if  Southwood  had  died,  without  granting  the  offices  for  life  to  the  defend- 
,  the  argument  raised  to  day  might  have  been  successful.  The  doctrine 
nerger  is  not  applicable.  It  was  very  ingeniously  contended  that  the  con- 
iration  for  the  premises,  was  allowing  the  defendant  to  hold  the  offices  at 
,  and  that  it  was  a  continuing  consideration  ;  but  the  plea  discloses  that 
defendant  continued  to  hold  the  offices,  and  to  receive  the  fees  under  an 
ointment  for  life,  which  was  a  more  favourable  holding  than  the  former 
I  do  not  decide  this  case,  on  the  ground  that  all  the  introductory 
umstances  mentioned  in  the  declaration,  can  be  considered  as  a  portion  of 
consideration ;  because  there  is  no  averment  that  the  defendant  had  an> 
06  or  knowledge  of  the  facts  which  are  there  stated. 

V'lLLiAMS,  J.,  concurred. 

k>L£RiDGB,  J. — We  have  only  to  determine  whether  the  plea  contains  a 
i  answer  to  the  declaration,  without  considering  whether  the  contract  is 
al.  The  declaration  states,  that  in  consideration  of  the  premises,  and  of 
thwood^t  permitting  the  defendant  to  hold  the  offices  at  his  will,  the  de- 
ant  promised  to  pay  the  annuity,  not  for  such  a  period  as  he  held  the 
S8  at  will,  but  so  long  as  he,  the  defendant,  should  execute  the  said 
5S,  either  by  himself  or  deputy.  That  amounts  to  a  contract  made  on  a 
cient  consideration,  that  the  defendant  shall  pay  the  annuity  as  long  as 
olds  the  offices.  The  defendant  does  not  contend  that  he  has  ceased  to 
.  the  offices  ;  he  says,  that  he  does  not  hold  at  the  lord's  will,  but  by  a 
e  certain  title ;  that  is  clearly  an  insufficient  answer.  I  am  glad  that  we 
enabled  to  come  to  this  conclusion,  because  the  defendant  has  obtained  a 
sfit  by  exchanging  a  precarious,  for  a  more  certain  tenure.  I  was  at  first 
idc  by  the  argument,  that  the  offices  can  no  longer  be  executed  by  de- 
y,  but  as  the  defendant's  promise  is  to  pay  so  long  as  he  continues  to  ex- 
le  the  offices,  there  is  no  weight  in  that  objection. 

Judgment  for  the  plaintiff 
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Queen*t  Bench.  CoDRINGTON  V.  LlOYD. 

iVor.  3. 
Whore  two         JfJTUMFREY,  in  Trinity  Term  last,  had  obtained  a  rale,  to  shew  cause 

pleaded  to  the  ^^^  ^^®  Issuc  and  notice  of  trial,  in  this  case,  should  not  he  set  aside 

whole  declara-  for  irregularity,  with  costs.     The  case  had  been  before    Wtlliami,  /.,  at 

plaintiff  raiaea  chambers,  who  was  of  opinion  that  the  proceedings  were  irregular.    The 

aniaaueinfact,  question   in  issue   was,   whether  it  was  necessary  that  the  jury  process 

and  an  lasue  in  should  be  as  well  to  try  the  issue  in  fact,  as  to  assess  damages  in  an  issue 

oiher^ihepro-  '"  ^^^*  where  two  pleas  were  pleaded  io  the  same  count  in  the  declaratiGo; 

per  form  of  the  to  one  of  which  the  plaintiff*  demurred,  and  to  the  other  joined  an  issue  m 

laaue  ia  tarn  ad   ^ 
tnamdunif  quam    tacl. 
ad  inquirtMum. 

Wightmctn  shewed  cause  (a),  and  contended  that  a  venire  tarn  quam,  was 
unnecessary  ;  because,  if  a  verdict  was  found  for  the  plaintiff*  on  the  issue  in 
law,  the  damages  would  be  ascertained,  and  if , for  the  defendant,  no  daimger 
need  be  assessed.  He  cited  Pepper  v.  Whcdley  (b),  where  it  was  held  to  be 
unnecessary  to  set  out  in  the  issue,  a  previous  plea  in  abatement  and  jad^ 
ment  of  respondeat  ouster  thereon,  upon  the  ground  that  these  proceedin«:$ 
were  quite  immaterial  to  the  question  to  be  ultimately  tried  between  the 
parties. 

Humfrey  supported  the  rule. 

Cur.  adv.  pit//. 

Lord  Dknman,  C  J.,  in  this  Term  delifered  judgment. — The  question  io 
this  case  in  substance  amounts  to  this,  whether  it  be  necessary  that  the  jury 
process  should  be  as  well  to  try  the  issue  in  fact,  as  to  assess  damages  on 
the  issue  in  law,  in  a  case  where  two  pleas  are  pleaded  to  the  same  count,  to 
ono  of  which  the  plaintiff*  replies,  and  to  the  other  demurs,  so  that  an  issue  ia 
fact,  and  another  in  law,  arises  out  of  the  same  count.     It  is  said  thataMsw 
tarn  quam  cannot  be  requisite,  because  if  the  jury  find  the  issue  in  fiut  (or 
the  plaintiff*,  they  will  of  course  assess  the  damages  also,  which  must  ob- 
viously be  the  same  as  would  be  assessed  on  the  issue  in  law,  and  if  thej 
find  it  for  the  defendant,  the  action  is  defeated,  and  no  damages  can  be  raeo- 
vered.     This  argument  is  quite  just  in  the  event  of  the  jury  finding  for  the 
plaintiff*,  but  if  they  should  find  for  the  defendant,  it  is  still  possible  that 
the  plea  may  be  held  bad,  and  that  the  Court  may  give  judgment  for  the 
plaintiff*,  notwithstanding  the  verdict ;  if  they  should  do  so,  and  also  givp 
judgment  for  the  plaintiff*  on  the  demurrer,  he  will  be  entitled  to  dami^ 
and  a  second  jury  will  be  summoned  to  assess  them ;  whereas  if  the  viMn 
in  the  first  instance  had  been  tam  quam,  they  would  have  been  assessed  b? 
the  first  jury.     The  practice  hns  uniformly  been  to  award  a  venire  lam  qttem 
in  similar  cases  ;  and  as  there  is  a  possible  state  of  circumstances  which  o^y 

(a)   *lnTie    14,  cor.   Lord  Penman,  (b)  I  Har.  &:  Wo].  480. 

C.  J.,  Littledalef  Patteson,  fFilliams,  Jr. 
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fear!  to  the  suniinoniii^  of  n  second  jury,  if  that  form  be  not  adopted,  this  Quprn'y  rimrU. 
issue  is  incorrect  in  not  adopting  it,  and  the  rule  to  set  it  aside  as  irregular,  cooaiNGTor 
ti;ust  be  made  ubsolute. 


Rule  absoUite. 


r. 

Lloyd. 


'II 


riie  Queen  v.  Tlie  Select  Vestry  of  St.  Margaret's, 

Leicester. 


Nov.  22. 


b 


ALGUY  h^d  obtained  a  rule  ni>i,  calling  upon  the  defendants,  the  select  A  local  Act  tp- 
vestrymen  of  St.  Margaret,  Leicester,  to  shew  cause  why  a  manda-  JpstVy  frni 


mu9  should  not  issue,  commanding^  ihem  to  lew  a  rate  for  the  repair  of  the  ^"^,® '"  V"^*!-  ^^ 

"  •  *  malce  rates  for 

churches  and  burial  ground  o(  St.  Margaret  n,  Leicester  ^  and  for  other  pur-  the  relief  of  thn 

potres,  to  which  church-rates  were,  by  law,  liable.  FoTthe"upport 

The  affidavits,  which  were  sworn  the  9th  of  June,  disclosed  the  following  and  rejyiir  of 

the  churches, 
statements.  and  rate-payers 

On  the  30th  April,   1838,  the  defendants  came  into  office  as  the  select  wereempower- 

^      '  '  ed  to  appeal  to 

Vestry,  elected  under  2  W.  4,  c.  x.  (a),     (Local  and  personal).  the  vestry,  and 

On  the  21  St  May,  1838,  the  churchwardens  presented  a  requisition,  to  a  Quarter  Ses- 

meeting  of  the  Pclert  vestrv,  which  set  forth  the  clauses  in  the  Local  Act,  sions.    I^  ™ 

by  which  the  select  wstry  wnv  antliurized  and  required  to  make  a  rate  ;  and  that  nothing  in 

the  Act  con- 
tained should  avoid  any  ecclesiastical  law,  or  in  any  manner  interfoTeTFithpersoHe-having  ecde- 
fciastical  jurisdiction  over  the  parish: — Hi?W,  1,  that  notwithstanding  this  saving  of  ecclesiastical 
right*,  this  Court  had  jurisdiction  to  issue  a  mandamui  to  compel  the  lestry  to  <nake  such  a  rjite 
for  the  repair  of  the  churches.  2.  Thataseneral  refusaltodoeilherof  two  things,  one  of  which  the 
vestry  was  required  to  do  by  the  Act  of  I*arliament,  was  sufficient  to  entitle  the  churchwardens 
to  a  tMindamuM.  3.  That  a  colourable  adjournment  of  the  question,  under  the  pretence  of  waiting 
until  the  churchwardens  had  furnished  estimates  of  the  sum  of  money  which  would  be  required 
for  the  repair  of  the  churches,  wan  equivalent  to  a  positive  refusal  to  make  a  rate. 


\a)  Intituled,  "An  Act  for  better 
liieiiing  and  collecting  the  poor  and 
other  parochial  ratei,  &c.,  of  the  Parish 
of  Si.  Margaret,  in  the  Borough  and 
County  of  Leicester.^'' 

Sfc.  39  enacts,  That  it  shall  be  law- 
ibl  for  the  select  vestry,  and  tliey  are 
liereby  authorized  and  rt*qiured  from 
time  to  time,  so  often  as  occasion  shall 
toqiiire,  to  tax  and  assess,  upon  all  and 
every  the  tenants  and  occupiers  of 
kouses,  &c.  within  the  said  parish,  ac- 
cording to  the  respective  annual  value 
ttiereo^  rates  for  the  maintenance  an<l 
relief  of  the  poor  of  the  said  parish, 
Mid  for  defraying  all  expences  incident 
thereto  or  connected  therewith,  or  for 
amy  purpose  to  which  poor  rates  are  (»r 
■fcall  by  law  be  applicable,  and  rates  for 
ike  support  and  repair  of  the  churd.'is 
mnd  burial  ground  of  the  said  parUh, 
and  for  defrayine:  all  the  expencrs  inci- 
dent thereto  or  C4)nnectcd  therewith,  or 

VOL.  I. 


for  any  purpose  to  which  church-rates 
are  or  shall  by  law  be  applicable. 

Sec.  65  enacts,  That  whereas  by  the 
several  laws  now  in  force,  churchwar- 
dens and  overseers  of  the  poor,  in  the 
execution  of  the  duties  of  their  offices, 
may  incur  expences,  or  be  liable  to  pay- 
ments for  the  raisings  or  payment  where- 
of they  may  by  law  levy  special  and 
distinct  rates,  or  may  apply  money  raised 
by  them  for  the  relief  of  the  poor,  the 
select  vestry  shall  and  they  are  hereby 
required,  on  the  demand  of  the  said 
churchwardens  and  overseers,  or  the 
major  part  of  them,  to  pay  and  advance 
to  such  churchwardens,  or  to  reimburse 
to  them,  out  of  the  rates  for  the  relief 
of  the  poor,  to  be  raised  or  received  by 
virtue  of  tltis  Act,  all  sums  of  money  to 
the  payment  of  which  the  said  church- 
\v;ird«ms  and  overseers  of  the  poor  shall 
or  may  In-  liuhle  by  law,  or  which  tney 
shall  have  lawfully  incurred  or  paid  in 

2  z 
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The  Queen 

r. 
The  SeliKjt 


Qii^'i't  Bench,  also  (hat  the  select  vestry  for  the  previous  year,  had  neglected  or  refu5>tHltft 
make  a  rate,  or  to  advance  the  rhun^h wardens  any  sum  of  money  for  defray- 
ing the  expences  which  they  had  incurred  in  the  execution  of  their  office; 
VwtryofSx.  ^^^^  ^^^  present  churchwardens  had  immediate  occasion  for  money  for  the 
Maroarbt's,  repairs  of  the  church,  and  they  therefore  required  the  vestrymen  **  to  make  a 
church-rate  of  2d,  in  the  pound,  or  at  and  after  such  other  rate  in  the  pouni 
as  the  select  vestry  should  see  fit,  or  to  pay  and  advance  to  the  churchn-w- 
dens  out  of  the  poor-rates,  an  aiji'.quate  sum  for  the  necessary  repairs  of  the 
churches,  and  for  such  other  purposes,  as  a  church-rate  is  by  law  applicable 
to ;"  and  it  was  also  stated,  that  if  the  select  vestry  refused  to  comply  with 
the  above  requisition,  the  churchwardens  intended  to  apply  for  a  momlenmrt. 
On  the  4th  of  June,  a  meeting  of  the  select  vestry  was  convened,  but  no 
business  was  transacted,  in  consequence  of  four  only  of  the  vestry  beto^ 
present ;  but  on  the  8th  of  June,  a  meeting  was  held  in  pursuance  of  an  ad- 
journment, and  a  church-rate  of  2d,  in  the  pound  was  then  proposed  and 
seconded.  The  vestrymen  were  then  informed,  that  to  the  best  of  the  belief  of 
the  churchwardens,  a  sum  of  200/.  wou'd  be  necessary  for  the  repairs  of  the 
church,  but  as  they  had  no  funds,  they  had  been  unable  to  employ  a  sur- 
veyor to  make  an  estimate ;  but  after  the  above  statements  had  been  raade, 
the  following  amendment  was  proposed  and  carried  by  the  vestrymen. 
**  That  as  for  several  years  past,  charges  have  been  introduced  into  the 
churchwardens'  accounts  which  this  vestry  consider  t^  have  been  illegal,  the 
churchwardens  be  now  requested  to  furnish  each  member  of  this  vestry  with 
a  copy  of  the  items  of  the  expenditure  they  contemplate  in  the  rate  they 
now  ask  for,  and  that  this  vestry  do  adjourn  for  the  future  consideration  of 
this  question  to  Monday  evening,  the  18th  of  June  instant.'  The  a/Rdavits 
then  stated  that  it  was  believed,  that  the  select  vestrymen  neglected  to  attend 
at  the  meeting  of  the  4th  June,  wilfully  and  coUusively,  for  the  purpose <rf 
delay  ;  and  that  the  vestry  for  the  previous  year,  seven  of  whom  where  in 
the  new  vestry,  had  positively  refused  to  make  any  rate  for  church  repairs, 
and  that  it  was  believed  that  the  same  system  of  procastination  was  again 
put  in  force,  with  a  view  to  defeat  the  demand  made  by  the  churchwardens. 
The  affidavits  m  reply  stated,  that  Whil  Monday  fell  u|K)n  the  4th  ofJwt, 
and  that  the  rjeeiiu^  of  the  vestry  had  l)een  inadvertently  fixed  for  thatdaj, 


the  execution  of  their  office,  and  for  the 
payment  and  reimbursement  of  which 
the  said  churchwardens  and  overseers 
mi^ht  lawfully  have  raised  any  special 
and  distinct  rate,  if  this  Act  had  not 
been  passed,  or  might  have  applied  an} 
money  raised  by  them  for  the  relief  of 
the  poor. 

Sees.  68  &  69,  direct  that  all  rates 
made  under  the  authoritv  of  the  Act 
may  be  recovered  by  distress  and  im- 
prisonment. 

Sec.  77i  empowers  the  select  vestry 
to  remit  rates  to  indigent  persons. 

Sees.  92  &  93  give  an  appeal  against 
any  rate ;  first,  to  the  seloct  vestry,  ami 
afterwards  to  the  Court  of  Quarter  Ses- 
sions. 

Sec.    103   enacts.    Provided    ahvavs. 


and  be  it  further  enacted.  That  this  Act, 
or  any  thing  lierein  contained,  shall  aol 
extend  or  be  construed  to  extend  to  in- 
validate or  avoid  any  eccletiastieal 
law  or  constitution  of  the  Church  of 
England,  or  to  destroy  or  in  anywi* 
abridge  or  control  an  v  of  the  rights  or 
powers  of  the  Lord  Bishop  of  LinctUy 
or  the  prebendary  of  the  prehewW 
church  of  the  said  parish  of  St  Mtf 
gnret,  or  of  any  other  person  or  pmoai 
having  ecclesiastical  jurisdiction  ia  or 
over  the  said  parish,  or  in  any  manacr 
to  affect  the  jurisdiction  of  them,  or  laj 
of  them,  in  or  over  the  said  parish,  or 
in  or  over  any  matter  or  thing  concert- 
ing the  churches  of  the  said  pariih«  ^ 
the  ministers  thereof. 
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The  Select 

Vestry  of  St. 

Margaret's, 

Leicester. 


id  that  consequently,  it  was  inconvenient  for  many  of  the  members  to  attend.  Queen'a  Bench. 
hat  on  the  8th  of  June^  the  select  vestry  did  not  require  any  minute  detail  .j.j^^  quken 
'  the  particulars  of  the  proposed  expenditure,  but  that  they  required 
irae  kind  of  estimate,  which  the  churchwardens  could  and  ought  to  have 
rnished,  inasmuch  as  on  former  occasions,  the  churchwardens  had  devoted 
oney  raised  by  rates,  for  illegal  and  improper  purposes.  That  the  adjourn- 
ent  for  ten  days  was  proposed,  for  tlie  purpose  of  enabling  the  churchwar- 
ds to  furnish  such  information,  and  that  the  select  vestry  had  not  refused, 
jt  were  willing  to  take  into  consideration  the  requisition  of  the  churchwar- 
m%,  provided  they  had  been  furnished  with  the  requisite  information.  It  was 
so  stated  that  a  public  meeting  had  been  held  by  the  rate-payers  of  the 
Irish,  at  which  the  affidavits  of  the  churchwardens,  and  also  of  the  vestry- 
en,  had  been  read,  and  that  at  such  meeting,  a  vote  approving  of  the  con- 
act  of  the  vestrv,  had  been  passed. 


Sir  /.  Campbell,  A.  G.,  Haddington,  and  Mellor,  shewed  cause. 

1.  The  Court  will  not  issue  a  mandamus,  to  compel  the  churchwardens  to 
spair  a  parish  church ;  because  it  is  a  subject  purely  of  ecclesiastical  juris- 
iction.  The  King  v.  Si.  Peter  e,  Thetford(b).  It  is  true,  that  the  local 
.ct  of  Parliament  requires  the  select  vestry  to  make  a  rate  for  the  repair  of 
le  churches,  and  under  ordinary  circumstances  a  mandamus  would  lie  to 
Mopel  the  parties  to  comply  with  the  directions  of  the  Statute ;  but  the 
()3d  section  enacts  in  the  most  express  language,  that  nothing  in  the  Act 
mtained,  shall  extend  to  invalidate  or  avoid  any  ecclesiastical  law,  orconsti- 
ition  of  the  Church  of  England,  or  in  any  wise  destroy,  abridge,  or  control 
ly  ecclesiastical  rights. — [Colfri'lge,  J. — The  93d  section  gives  an  appeal  to 
le  Court  of  Quarter  Sessions,  so  far  therefore  thejurisd  iction  of  the  Ecclesiastical 
oiirt  is  interfered  with.] — In  The  King  v.  St.  MargareC s,  Hestminster  (c), 
here  a  mandamus  was  applied  for,  to  compel  the  churchwardens  and  ves- 
ymen  to  make  a  rate  for  the  repairs  of  a  church  under  the  provisions  of  a 
cal  Act  of  Parliament,  it  is  said  that  although  this  Court  will  not  interfere 
f  numdamus  to  compel  the  churchwardens  to  make  a  church-rate,  which  is 
ruperly  of  ecclesiastical  cognizance,  the  rights  and  powers  of  which  are 
ived  by  the  Act ;  yet.  they  will  put  in  motion  those  functions,  in  ordine  ad, 

€.  to  assemble  in  order  to  inquire  and  agree  whether  it  be  fit  that  a  rate 
lould  be  mide.  The  saving  clause  in  the  Act  of  Parliament,  now  before 
ie  Court,  is  quite  as  strong  as  that  mentioned  in  the  case  last  cited; 
lerefore  the  Court  will  not  issue  a  mandamus,  to  compel  the  vestry  to 
lake  a  rate,  but  nitTely  to  require  them  to  meet,  in  ordine  ad, 

2.  Another  ol>jecfion  to  this  application  is,  that  the  requisition  made  by 
)e  churchwardens  is  in  the  alternative,  viz.,  to  make  a  church-rate,  or  to  ad- 
Mice  a  sufficient  sum  of  money  ont  of  the  poor's  rate.  The  churchwardens 
Ught  to  huve  pointed  out  the  specific  duty  which  they  desired  the  vestry 
)  perform.  If  the  rate  had  been  made  at  2d.  in  the  p<  und,  then  a  much 
irger  sum  than  was  necessary,  would  have  been  raised,  and  the  vestry  were 
Qtitled  to  see,  by  proper  estimates,  that  the  money  was  required. 

3.  But  on  the  merits  of  the  case,  the  parties  are  not  entitled  to  a  manda^ 


(b)  5  T.  R.  364. 


(c)  4  M.  &  Sel.  250. 
2  z2 


^676  TERM  REPORTS  w  thb  QUEEN'S  BENCH. 

Queens  Bench,  mug.     Before  such  a  writ  can  issue,  there  must  be  a  clear  and  cuuteiup 

The  Queen  ^"^  refusal,  to  perform  the  duty  which  the  law  has  imposed  upon  the  |  arty, 

«*•  against  whom  the  application  is  made.     It  appears  that  an  infbniial  and  im- 

\V8trr  of  St.  proper  requisition  was  originally  made,  and  the  adjournment  to  the  4th  of 

Maroarbt'8,    June,  was  clearly  an  accidental  occurrence.     If  the  adjournment  had  been 
Leigbstbr.  ... 

merely  colourable,  it  might  be  said  that  it  amounted  to  a   positive  refusal  to 

make  a  rate ;  but  no  such  presumption  arises.  The  Act  of  Parliament  cleuijr 
gives  the  select  vestry  a  discretion  as  to  the  amount  of  the  rate  which  wd 
to  be  levied,  and  they  were  entitled  to  receive  some  positive  information  as  to 
the  amount  of  the  repairs  and  other  charges.  The  adjournment  until  the  12th 
of  June,  was  not  therefore  an  unnecessary  delay ;  and  the  churchwardens 
were  not  entitled  on  the  9th  of  June,  to  prepare  affidavits  for  the  purpose  of 
making  this  application.  The  vestrymen  are  annually  elected,  and  there- 
fore the  proceedings  of  former  vestries,  ought  not  now  to  influence  the  Gouri 

Balguy,  in  support  of  the  rule. — It  is  admitted  that  the  churches  are 
out  of  repair ;  and  the  affidavits  do  not  deny  the  imputation  which  is  cut 
upon  the  vestry,  t.  e.  that  the  same  system  of  procrastination  has  beea 
pursued  as  upon  former  occasions,  for  the  purpose  of  refusing  to  repair  the 
churches.  The  adjournment  until  a  day  after  Term,  eflectuaiiy  prefeoted 
any  application  for  a  memdamuSy  if  the  chiu'ch wardens  had  waited  to  ascer- 
tain what  course  would  1»e  taken  by  the  vestry  upon  that  occasion.  The 
vestry  had  no  right  to  re:}uire  estimates,  because  the  churchwardens  had  no 
money  in  hand  to  pay  for  them.  The  3:-)th  section  of  the  local  Act.  imoeta- 
ti\ely  requires  the  vestry  to  raise  money  to  repair  liie  churches,  and  this 
Court  has  jurisdiction  to  compel  obedience  to  nn  Act  of  Parliaiiieni,  notwith- 
standing the  saving  of  the  ecclesiastical  jurisdiction.  The  King  v.  St.  Mar* 
gareCe,  Westminster,  \^  not  in  point,  because  the  local  Act  in  that  case,  inerelj 
provided  for  the  equal  contribution  by  two  parishes  towards  the  support  of 
the  churches. 

Lord  Dbnman,  C.  J. — This  is  an  application  for  a  mandamus,  to  compel  a 
select  vestry,  acting  under  a  local  Act  of  Parliament,  t4>  make  a  rate  for  the 
support  and  repair  of  the  parish  churches,  and  for  other  purposes.  It  ap- 
pears by  the  affidavits  that  a  former  vestry  had  altogether  refused  to  make  a 
rate,  after  repeated  applications  had  been  made,  and  the  deponents'  say 
that  they  believe  the  same  system  of  procrastination  is  now  in  the  cuiu^  d 
being  adopted.  The  requisition  reijuired  the  vestrymen  to  make  a  rate,  or 
to  advance  an  adequate  sum  of  mon^y  out  of  the  poor's  rate  but  no  determi- 
nation has  been  come  to,  and  the  question  is,  whether  there  has  been  any  refusal 
X)  comply  with  the  demand  made  by  the  churchwardens.  If  the  adjournment 
was  only  colourable,  then  there  has  been  a  sufficient  refusal  ;  and  it  appears 
to  me,  that  demanding  an  estimate  of  the  amount  of  the  repairs,  was  a  mere 
colourable  proceeding,  because  the  churchwardens  had  no  funds  with  which 
to  pay  for  an  estimate,  and  they  would  have  required  a  retrospective  rate  if 
they  had  employed  surveyors.  It  also  appears,  that  the  vestry  was  adjourned 
until  the  18th  of  June,  a  day  after  Term,  when  it  would  be  too  late  to  make 
an  application  to  this  Court.  1  am  tlierefore  of  opinion,  that  the  church- 
wardens are  justified  in  applying  for  this  rule. 
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K)d  in  a  Court  of  law  against  him  and  liis  heirs,  Bac.  Abr.  (h\     But  here  Q^e€1Cs  nench. 
le  facts  shew  thai  TempUman  and  Greenkam  were  both  concerned  in  making        mubli:y 
fraudulent  arrangement,  for  the  purpose  of  defrauding  the  plaintiff,  who  was  '^• 

fir  at  law  to  the  lunatic,  and  that  was  a  matter  which  ought  to  have  been 
quired  into.  Addison  v.  Dawson  (c),  is  an  authority  to  shew,  that  a  Court 
'  Equity  will  set  aside  a  conveyance  made  by  a  lunatic,  upon  the  ground  of 
au^  although  a  fine  has  been  levied  (</).  These  proceedings  must  be 
lally  determined  in  equity,  and  the  Court  will  then  give  effect  to  the  find- 
\z  of  a  urv,  who  have  heard  all  the  facts  in  evidence. 

Cur,  adv.  vult. 

I  ord  Det«man,  C.  J.,  on  this  day  delivered  ihe  judgment  of  the  Court. — Ader 
ialing  the  facts,  as  already  mentioned,  his  lordship  continued  thus: — On  thi!« 
tie  the  defendants  relied  to  make  out  their  plea,  it  being  settled  law  that  if  a 
itiatic  levies  a  fine,  neither  he  nor  those  who  represent  him  shall  avoid  it, 
^nerUjfs  Case.  Mr.  Erle^  for  the  plaintiff,  contended  that  he  might  impeach 
liese  transactions,  by  shewing  fraud  practised  on  the  alleged  lunatic.  The 
eimedjudge,  however,  stated  that  no  effect  was  to  be  given  toany  such  evidence, 
inless  he  was  prepared  to  shew  fraud  practised  by  Green  ham  on  Templeman 
(^  that  Templeman's  title  under  the  fine  must  be  taken  to  be  good  in  law  ;  and 
herefore  the  only  deed  open  to  impeachment  was  the  conveyance  fnjm  Tern- 
Jeman  to  Chreenham.  This  ruling,  upon  which  the  learned  judge  acted  in 
it  summing  up,  was  the  ground  of  the  application;  and  it  was  argued, 
hit  although  at  law,  the  fine  of  the  lunatic  might  not  be  liable  to  impeacli- 
omt,  on  the  ground  of  the  lunacy  of  the  conusor,  yet  as  this  might  in  effect 
•  done  in  equity,  (for  which  Addison  v.  Dawson  was  cited,)  the  plaintiff 
ogllt  to  have  been  permitted  to  shew,  that  the  whole  transaction  was  void. 
We  are  of  opinion,  however,  that  the  ruling  of  the  learned  judge  was  p<^r- 
actly  right ;  we  express  no  opinion  as  to  the  relief  which  a  Court  of  equity 
my  be  competent  to  give;  but  it  is  of  great  importance  that  a  Court  of 
iw  should  proceed  on  legal  principles,  and  not  be  induced  to  depart  from 
ileoi  by  any  hardship  in  the  particular  case.  At  law,  the  fine  is  valid,  and 
othing  has  been  done  to  avoid  it ;  full  effect,  therefore,  must  be  given  to  it 
Hie  result  is,  that  Templeman  was  competent  to  convey  a  good  legal  title  to 
wfsenham  ;  and  no  evidence  was  tendered  to  shew,  that  as  between  these 
wo^  he  had  not  done  so.     There  must  l)e  therefore  no  rule. 


f; 


Rule  refused 

h)  Tit.  ^  Fines  and  Recoveries,"  52?.  {d)  And  see  Clerk  v  Clerk,  2  Vernon, 

e)  2  Vernon,  678,  412. 
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Queen* t  fiendt. 

Nov.  24. 
After  a  hearing 
before  justices 
asainst  an  un- 
equni  a^AOHS- 
ment,  under  the 
Parochial  As- 
nessment  Act, 
(G  &  7  JV.  4. 
c.  96.)  the 
pariah  officers 
gave  notice  of 
their  intention 
to  appeal  to 
the  Quarter 
Ses^'ioTiB,  and 
they  then  ver- 
bally entered 
into  a  recog- 
nixa'  ce  to  try 
the  appeal,  and 
the  justices* 
clerk  enter*»d  a 
minute  of  the 
recognisance  in 
his  bo  k,  which 
was  signed  by 
o.ie  of  I  he  ma- 
tistrntes.      The 
recognisance 
was  afterwards 
engrossed,  and 
$«entt'>  the  Ses- 
sions, but  with- 
out beinij  sign- 
ed hv  either  of 
the  justices: — 
Held,  even 
supposing  the 
Court  of  Quar- 

t'T   Spss'OIIS 

could  enquire 
whether  ihe 
recognisance 
was  given 
within  the 
t. me  limited  by 
the  Statuie, 
that  this  recog- 
nisance ap- 
p  'Sired  to  have 
been  suffici- 
ently taken. 


The  Queen  v.  The  Justices  of  St.  Albans. 

W3LATT  obUiined  a  rule  nm  for  a  mandamus  to  the  defendants,  to  hef 
an  appeal  against  an  order  of  Special  Sessions,  amending  a  rate  inpw^ 
suance  of  the  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  8.  6. 

The  rule  was  obtained  upon  affidavits.,  by  which  it  appeared  that  the 
Rev.  W.  Capelf  the  vicar  of  Waif  or  dy  appealed  to  the  Special  Sessions,  beU 
on  the  24th  July^  against  an  assessment  made  upon  him,  in  a  rate  made  on 
5th  of  June,  when  the  Justices  reduced  the  sum  at  which  he  was  assessed, 
from  540/.,  to  260/.  The  partchini  officers  gave  a  notice  of  their  inteatiooto 
appeal  against  this  decision,  and  they  verbally  entered  into  a  recognizance  to 
try  the  appeal  at  the  then  next  sessions,  before  the  three  magistrates  wba 
heard  the  appeal.  The  magistrates'  clerk  entered  the  recognizance  in  his 
Minute  Hook,  which  was  signed  by  the  Rev.  Mr.  LetctM  one  of  the  magis- 
trates present,  but  the  record  of  the  recognizance  was  returned  to  the  Court 
of  Quarter  Sessions,  without  being  signed  by  either  of  the  magistrates  before 
whom  it  was  taken. 

When  the  appeal  was  heard  at  the  Quarter  Sessions,  the  respoodenti* 
counsel  required  the  appellants  to  prove  that  a  regular  notice  of  appeal 
against  the  decision  of  the  justices,  at  the  Special  Sessions,  had  been  gi^en; 
and  that  a  recognizance  had  been  entered  into,  within  ^y^  days  after  the 
notice.  The  record  of  the  recognizance  was  produced,  but  it  was  objected  to, 
on  the  ground  that  it  was  not  signed  by  either  of  the  magistrates  before 
whom  it  was  taken.  The  appellants  tendered  parol  evidence  to  shew  that 
the  recognizance  had  in  fact  been  taken  in  due  time,  as  stated  in  the  affida- 
vits, and  two  of  the  magistrates  before  whom  the  recognizance  was  taken, 
were  present  in  Court.  The  Court  yielded  to  the  objection,  and  held 
that  the  appellants  were  bound  to  prove  a  recognizance,  which  was  per- 
fected within  the  time  mentioned  in  the  Statute,  and  refused  to  hear  tbe 
appeal. 

Wordsworth  shewed  cause. — The  Court  of  Quarter  Sessions  were  entitled 
to  require  the  appellants  to  shew  that  a  recognizance  was  entered  into,  within 
five  days  after  the  notice  of  appeal  was  given,  and  a  perfect  recognizance 
ought  to  have  been  proved.  Glynn  v.  TJwrpe  (a),  is  an  authority  to  shew 
that  a  recognizance  of  debt  is  not  a  record  until  it  is  enrolled.  So  in 
The  Kintj  v.  Smith  (&),  where  an  indictment  for  a  conspiracy  alleged  that  at 
the  Court  of  Quarter  Sessions,  an  indictment  was  preferred  and  found 
by  the  grand  jury,  it  was  held,  that  this  allegation  must  be  proved  by  a 
caption  regularly  drawn  up  of  record,  and  that  the  minute  book,  kept  by  the 
(feputy  clerk  of  the  peace,  could  not  be  received  as  evidence  of  the  finding 
of  the  bill.  Here  there  was  no  recognizance  in  existence,  and  the  Sesswos 
were  justified  in  dismissing  the  appeal. 

P/att  was  not  called  upon  to  support  the  rule. 


(<i)  1  B.  &  Ad.  153. 


(b)  8  B.  &  C.  341. 
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le  next  objection  is,  that  this  Court  cannot  call  upon  the  select  vestry  Queen's  Bench, 

ake  a  rate,  but  that  the  mandamus  will  issue  merely  to  compel  the  The  Queen 

f  to  assemble  to  consider  the  question  ;  but  I  think  our  powers  are  not  rpj^^^g^j^ 

nited.     When  an  Act  of  Parliament  imposes  a  temporal  duty  upon  a  Ventryof  St 

I  vestry,  and  they  refuse  to  perform  it,  this  Court  has  given  to  it  by  the  ^^JJ^Jf  ",[•• 
►f  Parliament,  full  authority  to  compel  an  obedience  to  its  provisions. 

.TTESON,  J. — It  is  not  necessary  to  go  through  the  facts  of  this  case, 
[  am  of  opinion,  that  the  proceedings  of  the  vestry  were  merely  colour- 
and  that  the  parties  are  entitled  to  come  to  this  Court  for  relief.  As  to 
ther  point,  The  King  v.  St,  Margaret;  Westminster,  is  distinguishable, 
ise  in  that  case,  there  was  no  select  boay  appointed  bv  a  local  Act  The 
ig  of  ecclesiastical  rights  by  the  i03d  section  of  the  Act,  does  not  take 
the  jurisdiction  which  is  given  to  this  Court,  by  the  Act  of  Parliament 
'.  There  may  be  a  concurrent  jurisdiction,  but  it  is  not  nec^sary  to 
^mine  that  point. 

''iLLiAMs,  J. — I  am  of  the  same  opiniot .  It  is  said  that  the  vestrjrmen 
improperly  required  to  grant  a  rate  of  2d,  in  the  pound  ;  but  it  is  to 
bserved,  that  the  requisition  goes  on  to  say,  "  or  at  and  after  such  other 
in  the  pound,  as  the  select  vestry  should  see  fit."  It  is  not  denied  that 
;hurches  were  out  of  repair,  or  that  200/1  was  not  a,  proper  sum  to  be 
ted,  fur  the  purpose  of  doing  the  repairs.  I  have  no  doubt  as  to  the 
diction  of  this  Court.  The  Statute  shews,  that  this  is  a  matter  of  teiT)- 
I  cognizance. 

3LERIDGE,  J. — I'hreo  grounds  are  taken  to  shew  that  a  mandamus  ought 
to  issue;  first,  that  the  matter  is  of  ecclesiastical  cognizance;  seconHly. 
the  demand  was  improperly  made  in  the  alternative  ;  and  thirdly,  that 
bsolute  refusal  to  make  the  rate,  has  been  proved.     The  laf.t  point   hiis 
I  exhausted.     As  to  the  requisition  being  in  the  alternative,  it  is  snid  thiit 
demand  was  wrong:,  because  it  required  the  vestrymen  to  do  one  of  two 
^.     If  the  parties  could  not  be  compelled   to  do  either  of  the  thinji^s 
:h  were  required,  there  would  be  something  in  the  argument;  but  if  they 
g  bound  to  do  one  of  the  things  demanded,  and  they  refused  to  do  either, 
(ems  to  me  that  sufficient  ground  is  laid  for  issuing  a  mandamus. 
he  third  point  is  of  more  imoortance.     It  is  not  necessary  to  touch  T%e 
g  V.  St.  Margarets^  Westminster,     But  we  must  look  at  the  whole  of 
clanses  in  the  local  Act  of  Parliament,  and   when   it  is  seen,  that   the 
in^  of  a  church-rate  is  treated  all  the  way  through,  as  a  matter  of  tem- 
t1   cognizance,  I  cannot  think  that  the   103d  section  ought  to  be  con- 
ed, as  contended  for  on  behalf  of  the  defendants.     The  39th  section  re- 
vs the  vestry  to   injpose  a  rate  for  the  repair  of  the  churches;  and  the 
1  and  6J)th  i^nves  extraordinary  powers  for  its  collection.     The  77th  sec- 
gives  a  p»vver  to  remit  rates,  which  is  unknown  to  the  ecclesiastical  law 
the  93d  section  gives  an  appeal  to  the  Court  of  Quarter  Sessions.     All 
»e  clauses  must  be  struck  out,  to  give  the  ecclesiastical  Court  the  powers 
ch  are  said  to  be  preserved  ly  the  103d  section.     There  may,  or  may  not 
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Qur-n'i  Bench,  be  a  Concurrent  jurisdiction,  but  at  all  events  it  is  clear  that  this  Court  faais 

ThTolTEN      P^^^^'*'  <^  interfere. 

Rule  absolute  {d). 


V. 

The  Select 
Vestry  of  St. 
Margaret's, 

Leicester. 


(d)  In  Hilary  Term,  1839,  this  case  mandamus^  and  also,  in  the  Sittingi 
was  again  before  the  Court,  on  the  siiffi-  alter  Trinity  Term,  when  the  rttun 
ciency  of  the  defendant's  return  to  tl.e      was  held  to  be  good.     See  post. 


Nov.  22, 


MuRLEY  V.  Sherren,  Greenham  and  others. 


A  fine  leried 
by  a  lunatic  is 
binding  upon 
hift  heirs,  m  a 
Court  of  Law. 


nPRESPASS,  quare  clasum  /regit.  Plea,  that  the  several  closes  were  the 
soil  and  freehold  of  the  defindant,  Greenhorn. 
At  the  trial  before  Collman,  J.,  at  the  last  assizes  for  Somerset,  the  plain- 
tiffM'as  nonsuited.  The  following  facts  were  in  evidence.  The  locug  in  eito 
had  originally  belonged  to  one  Edivard  Thomas  Murley,  the  uncle  of  the  pUiu- 
tiff,  who  by  a  deed  bearing  date  in  1 805,  had  conveyed  it  to  a  person  of  the  name 
of'  T-itti'ir*'»\any  and  had  afterwards  ieviod  «  fine  thereof  to  the  use  of  TemfkmBi. 
In  July,  18*i2,  the  defendant  Greenhamy  who  was  half-brother  ^f  JS«iacw«a  7! 
Murley,  sued  out  a  commission  de  lunatico  inquirendo  against  him,  under  which 
he  was  found  to  have  been  a  lunatic  for  thirty  years  preceding,  and  Gnm' 
ham  was  appointed  committee  of  his  estate.  After  the  finding  on  this  cooh 
mission,  proceedings  were  instituted  in  Chancery  by  Greenhorn  against  Tern- 
pieman,  to  recover  some  of  the  lunatic's  property;  but  the  suit  was  fioalij 
compromised,  and  an  arrangement  entered  into,  by  which  Templeman  was  to 
retain  one-third  of  the  property,  and  to  convey  the  remainder  to  Greenham^iix 
the  use  of  the  lunatic.  Templeman  conveyed  accordingly,  by  deeds  of  lease 
and  release  in  1828.  Tlie  plaintiflT  claimed  as  heir  at  law  of  the  lunatic,  who 
died  on  the  13th  February,  1838.  The  defendant  Greenhorn,  claimed  ai 
devisee  under  a  will  made  by  the  lunatic,  shortly  before  his  death,  he  al«o 
claimed  as  the  owner  of  the  legal  estate,  under  the  conveyance  from  TtrnpU* 
man.  The  case  opened  by  the  plaintiff  was,  that  Templeman  had  fraiulu- 
Icntly  persuaded  the  lunatic,  to  convey  away  his  property  to  himself,  and 
that  the  conveyance  between  Templeman  and  Chreenham  was  a  fraudulent 
arrangement  to  deprive  the  heirs  of  Murley  of  the  property.  The  learned 
judge  held,  that  the  fine  in  1805,  passed  the  lunatic's  estate ;  that,  even  if  it 
were  made  in  fraud  of  the  lunatic,  it  was  immaterial  on  the  present  issue;  and 
that  the  conveyance  in  1828,  to  the  defendant  Ctreenhomy  proved  the  is>ue, 
unless  it  could  be  shewn  that  the  conveyance  was  obtained  by  fraud  oo 
Templeman. 


Erie,  (n  a  former  day  (a),  moved  to  set  aside  the  nonsuit,  and  for  a  new 

(rial.     The  plaintiff  was  entitled  to  go  into  evidence,  to  shew  that  thedeedof 

1 828  was  fraudulent.   It  may  be  admitted,  that  neither  a  lunatic  or  his  beircao 

'Qcate  any  act  done  in  a  Court  of  record,  and  that  a  fine  therefore  stands 


(a>  .rVor.  6,  before  Lord  Denman,  C.  J.,  PMesony  fFtlUame  and  C^leridgt,  Js. 
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tndant  Baldwin,  through  then  out  of  office.     That  writ  was  issued  no-  Qaeen^t  Bench. 

lin^jly,  and  tln'  Attorney  General  having  njuved  to  set  it  aside  for  irre-  TheQuEEN 
irity. 


r. 
Baldwin. 


lir  W.  W.  Folletty  and  Byles,  now  shewed  cause,  on  affidavits  alleging  in 
stance,  the  facts  before  stated,  and  that  although  out  of  office,  the  dufend- 
had  retained  in  his  hands  a  sum  of  money  sufficient  to  pay  this  demand, 
.  for  the  very  purpose  of  paying  it,  if  necessary  ;  although  it  was  true  the 
intiff  had  required  him  not  to  pay  it.  They  contended,  that  on  the  facts 
ted,  there  was  no  reasonable  doubt  as  to  the  prosecutor^s  right  to  one,  at 
ii,  of  the  annual  sums  embraced  in  the  mandamus^  that  for  18/. ;  and  it 
I  only  the  arrears  of  that  one  which  the  peremptory  writ  of  mandamus 
cted. — [Lord  Denman,  C.  J. — Is  there  any  instance  of  a  peremptory  writ 
nandamus  being  awarded,  whilst  the  proceedings  on  the  first  mandamus 
lain  incomplete?] — They  are  not  substantially  incomplete,  so  far  as  con- 
is  the  rent  of  18/.  Even  if  the  rule  should  not  be  made  absolute  for 
ting  aside  the  verdict  on  the  eighth  issue,  that  is  a  mere  question  who 
uld  bear  the  costs  of  the  trinf.  li  was  admitted,  now,  that,  the  prosecutor 
1  in  justice  a  clear  right  to  the  arrear  of  the  18/. ;  and  the  Ct)art  would 
,  therefore,  permit  the  parish  vexatiously  to  withhold  it  frum  him,  for  the 
•e  purpose  of  delay. — [The  Attorney  General  referred  to  Buckly  v. 
Vner,  2  Salk.  230 ;  Anonymous,  p.  428,  to  shew  that  a  peremptory  man^ 
nus  could  not  be  regularly  awarded,  until  the  prosecutor  had  obtained 
gment  on  the  first  mandamtis.] 

jord  Denman,  C,  J.— We  have  enquired  of  our  officers,  and  they  inform 
that  they  know  of  no  instance  where  the  Court  has  awarded  a  peremptory 
tdamus,  on  pari  of  a  record.  We  are  not  inclined  to  make  a  precedent 
.hat  effect.  The  regular  course  is  to  wait  until  the  whole  record  comes 
ore  the  Court. 

Rule  absolute  without  costs. 

fhe  Attorney  General  and  Robinson  were  to  have  supported  the  rule. 


Doe,  d.  H.  Hampton  v.  Shotter.  Aor.22. 

JECTMENT  to  recover  freehold  premises  at  Frensham^  in  the  county  of  A  testator,  by 

Surrey.     At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  Guildford  ^"oTm  f!l?  H. 

wzes,  the  lessor  of  the  plaintiff  claimed  title  to  the  premises,  as  surviving  »nd  W,  H.  hit 

en  tor.  under  the  will  of  his  father,  who  died  in  1 80 1.     By  this  will  the  aftwg?v?nghif 

rafor  appointed  the  lessor  of  the  plaintiff,  who  was  not  the  eldest  son.  and  J'\^j   Vf*^ 

If         wg  t'  X  '  nold  and  lease* 

lltam  Hampton,  joint  executors  of  his  will,  and  after  giving  all  his  real  hold  estates  for 

I  personal  estates  to  his  wife  Elizabeth,  for  life,   he  directed  that  "  after  Ihtt If tef thlS 

decease  of  my  said  wife  Elizabeth  Hampton,  mv  will   is,  that  my  said  decease  of  hi» 

''  wife,  his  free- 
hold estate  and  household  goods,  &c.,  should  then  be  sold  by  his  said  ezeouton  in  trust,  and 
all  the  monej  to  be  equally  divided  between  his  children : — Httd,  that  this  devise  gave  a  mare 
oower  to  the  executors,  and  not  the  fee  in  the  lands. 
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Dob,  dcm. 
Hampton 

V. 

Shottbr. 


Queen**  Bench,  freehold  estate  (iDciudini;  the  premises  sought  to  be  recovered),  and  aUmj 
hoiiSLhi)ld  g(K)ds,  &c.,  shnll  then  be  sold  by  my  said  executors  in  trust, and  il 
the  money  divided  between  my  chddren  and  their  heirs,  &c." 

Upon  these  tacts  the  counsel  for  the  defendant  objected,  that  under  tliii 
devise,  the  executors  did  not  take  the  fee  of  the  premises;  but  that  it 
merely  ^^ave  the:!i  a  power  to  sell ;  and  the  learned  judge  being  of  that  opiraun, 
a  vir(h<  t  uas  found  for  the  defendant,  with  leave  to  move  to  enter  a  verdict 
tor  the  plaintitf. 

Wordsworth,  on  a  former  day  {o),  moved  accordingly. — He  contended 
that  the  executors  took  the  fee  in  the  lands,  and  cited  Barrington  v.  Tin 
Atlorney  General  (A),  North  v.  Cromplon  (c).  Doe,  d.  Tomkyns  v.  Wil- 
Ian  {(i),  I  Sityden  on  PotcerSy  1 28,  6th  ed. ;  IVatkins  Conveyance,  by  J/or- 
ley  and  Coote,  235. 

Cur,  adv,  f?t///(e). 

F,ord  Denman  on  this  day  said;  that  the  Court  had  looked  at  the  will,  and 
tfirtt  It  was  clear  that  it  did  not  give  the  land  to  the  execut^irs,  but  a  mete 

power  only. 

Rule  refused. 

(«)  Nov.  6th,  Cor,  Lord  Denman,  C  (d)  2B,Si  Aid.  84. 

J.,  Pattvsott,  fFiUiana,  t^d  Coleridge^  (c)  See  Z47//tf/o»i,  sec.  169;  Hovrllr. 

J  8.  Barnes,  Cro.  Car.  382 ;    }a/es  v.  Comp- 

(b)  Hardres,  419.  ton,  3  P.  Wms.  308 ;  and  Lancaster  r. 

(c)  1  Clia.  Ca.  196.  Thornton,  2  Burr.  1027. 


Nov,  24. 


Where  a  co- 
roner's cleric 
held  an  icquisi- 
lion  in  Aj>ril  in 
the  name  of 
the  corouer, 
which  was  in 
many  msprtta 
invalid  .   ih'» 
Couit  refust'd 
to  |;rant  a 
certiorari,  in 
Sotembtr,  to 
quaah  it  for 
irregularitv, 
and  }ield,  that  a 
meliui  inqui' 
rentUnn  waa 
unnecessary, 
M  the  proceed- 
iijg  was  alto- 
gether a  nullity. 


Ex  parte  Daws. 

f^LARKSON  moved  for  di  certiorari,  directed  to  the  coroner  for  the  R/tp* 
of  Hastings,  to  bring  up  an  inquisition  taken  on  the  3d  AprU,  1838i 
on  the  body  of  one  James  Latcrence,  deceased. 

The  application  was  made  on  behalf  of  the  father  of  tlie  deceased,  and  the 
affidavits  shewed  that  the  inquisition  had  been  held  before  the  clerk  of  the 
coroner,  who  had  conducted  the  inquiry  in  a  very  improper  manner.  Here- 
fused  to  swear  one  of  the  witnesses,  and  allowed  the  beadle  to  sign  the  iiKjui- 
sition  in  the  names  of  four  or  five  ot  the  jurymen.  The  jury  having  informed 
the  person  acting  as  foreman,  thai  they  could  not  agree,  he  informed  them  that 
the  mnjority  could  bind  the  minority,  and  accordingly  a  verdict  was  brtogfat 
in  that  the  deceased  died  of  apoplexy,  or  other  visitation  of  God. 

The  inquisition  was  signed  as  having  been  taken  before  the  corooeri 
for  the  Rape  of  Hastings,  It  had  never  been  returned  to  the  Assixes,  and 
the  coroner  who  was  in  o(!'ce,  when  the  inquisition  was  taken,  had  sabseq[aait|y 
died. 


C/ar^ton contended  that  as  this  inquisition  was  clearly  bad,  the  Court 
quash  it. — [Lord  Denman,  C.  J. — There  has  been  a  great  delay  m 
this  application.    What  is  the  object  of  the  motion  !] — ^We  desire  a  ftHkh* 
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l^rd  Denman*  C.  J. — This  rule  must  be  mack*  absolute.     It  appears  t!iat    Qutin'i  Bruk, 
tUe  recognizance  wa?  taken  in  due  time.     A  recognizance  is  a  mere  acknosT-     Tb^QtEEN 
Icdginent  o\  the  par*y,  and  although  the  magistrates'  clerk  omitted  to  per- 
feet  ic,  yet,  if  it  had  been  perfected  afterwards,  the  party   might  have  been      Ju^nct-s  '.f 
8T»ed  upon  it     There  is  therefore  no  objection,  even  supposing  that  the  Court     ^''  Albans, 
cf  Quarter  Sessions  are  entitled  to  enquire  whether  the  recognizance  was 
given  within  the  five  days. 

Patteson.  Williams  and  Coleridge,  Js.  concurred. 

Rule  absolute  (c), 

{c)  In  Hall  V.  TFinchfieM^  Hobarty  195,  from  that  time.     For  it  is  the  acknow- 

it  it  agreed,   ''  that  though  a  recogni-  ledgmeiit  before  the  judge,  that  girei 

zance  of  debts  be  not  a  perfect  record  it  force  of  a  record,  though  the  enroU- 

UDtil  it  was  entered  upon  the  roll,  yet  ment  be  necessary  for  the  testificatioii 

irhen  it  was  entered,  it  was  a  recogni-  and    perpetuating  of   it."      Sec    also 

zance  from   the  first  acknowledgnieiit,  Shuttle  v.  fFood,  2  Salk.  564. 
dod  binds  persons  and  lands  as  a  record 


The  QiiKiiN  ON  the  Frosecution  of  Sir  G    Duckett  v,  kw.x. 

Baldwin. 

npUR  Attoincy  General  on  a  former  aa^'  in  this  Term,  had  obtained  a  rule  The  Court 

/udi  to  set  ai,ide,  with  costs,  the  peremptory  writ  of  mandamus,  issued  ^illnotawtrd 
by  the  prosecutor,  under  the  following  circumstances : —  mamianiitt,  on 

In  Easter  Term,  1836,  the  prosecutor  obtained  a  nile  calling  on  the  de-  SlhUep'irtS'^ 
ft?ndont  (who  was  the  surveyor  of  the  highways  of  the  parish  of  St.  John,  iheprocee^nga 
Clerkenueil),  to  shew  cause  why  a  mandamus  should  not  be  issued,  requir-  nuuwiafmi*  re- 
ing    him  to   pay  to  the    prosecutor  the  arrears   of  two   several  rents,   or  nj»inmoom- 
annuul  sums,  one  of  18/..  and  the  other  of  9/.     This  rule  was  afterward- 
nia(Je  absolute,  the  Court  thmking  there  was  enough  shewn  on  the  afiidavita 
to  call  upon  the  parish  lo  make  a  return  to  the  writ.     The  writ  accordingly 
issued,  settmg  out  certain  parts  of  an  Act  of  Parliament  (local),  passed  in 
the  29(h  year  of  the  rei<:n  of  Geo.  2,  **  to  make  a  new  road  from  the  Great 
Northern  Road  at   Isiinr/ton,  to  the  Edgeuare  Road  near  Paddington^^  and 
of  several  other  local  and  public  acts,  and  amongst  others  the  Statute,  7  (7.4, 
c.  142,  (Metropolitan  Turnpike  Act).     It  was  contended  by  the  prosecutor, 
tl'iit,  under  the  latter  Statute,  two  pieces  of  land,  one  containing  three  acres, 
and  the  other  one  ana  a  half  acre,  belonging  to  the  late  Mr.  Penton,  situate 
in   the  parish  of  St.  John,  Clerkenwell,  had  at  several  times  been  taken  by 
the  trustees  for  carrving  the  acts  into  execution,  under  contracts  with  Mr. 
Penton,  or  his  family,   which  entitled   them  (through  the  prosecutor,  their 
frustee,)  to  receive  from  the  parish  of  i^i,  John,  Cierkenweii,  the  annual 
rents  now  in  quedtlon. 

Ihe  defendant  made  a  return,  denying  the  material  facts  alleged  in  the 
Wiit«  and  the  prosecutor  therefore  traversed  the  return,  and  ten  distinct  pleas 
]>leaded  to  the  traverse,  and  issues  joined  upon  them.    It  is  iinneoeBaarj 
set  them  all  out,  but  the  issue  joined  on  the  8th  plea  was,  ^  whether  the 
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\eneh.  Said  three  acres  of  land,  and  the  said  one  and  a  half  acre  of  land,  and  the 
,-„  said  road  rents  were*  settled,  and  stand  now  limited  to  him,  the  said 
Sir  George  Duckeit,  as  such  surviving  trustee,  as  in  the  said  writ  meo- 
tioned.'^  The  issue  joined  upon  the  ninth  plea  was,  **  whether  the  said 
annual  rents  were  at  the  time  of  the  passing  of  the  said  Act  of  the  7  (r.^ 
subsisting  rents  and  charges,  chargeable  upon  and  payable  uut  of  the  tob 
taken  on  the  said  two  ruads,  so  made  over  the  Pentonville  estate."  Tb 
issue  joined  un  the  eleventh  plea  was,  "  whether  the  snid  two  annual  rents 
were  in  arrear  and  nut  paid  to  the  s:iid  Sir  Gewrge  DvckeU,  Bart" 

The  issues  came  on  to  be  tried  before  Lord  Denmetn,  C.  J.,  and  a  spedi] 
jury,  at  the  Sittings  after  Michael/nag  Term,  1837,  when  the  prosecutcr 
proved  a  lease  of  the  three  acres  of  land,  at  the  annual  rent  of  18/.,  as  stated 
in  the  pleadings  ;  he  also  shewed  the  payment  of  the  two  annual  rents  for  sooe 
years  by  the  (larish;  but  the  defendant  contended  that  as  to  the  one  and  a 
half  acre,  there  was  no  proof  of  any  binding  contract,  so  as  to  make  the 
other  annual  sum  of  9/.  chargeable  on  the  plaintiff,  within  the  Statute 
7  G.  4,  c.  ]  42.  The  defendant  also  contended,  that  there  was  no  sufficient 
evidence  of  Sir  George  Duckett  being  the  surviving  trustee  of  the  Pentim 
estate,  and  so  entitled  to  receive  the  rents,  even  if  the  Court  thought  both 
those  rents  chargeable  upon  the  tolls.  A  deed,  bearing  date  the  25th  of 
May,  1808.  and  purporting  to  vest  those  states  in  Sir  George  Duekett, 
and  another  trustee  (since  dead),  was  attempted  to  be  put  in  evidence;  but 
the  attesting  witness  not  being  present,  the  deed  was  rejected. 

Under  the  direction  of  the  Lord  Chief  Justice  a  verdict  was  found  for  the 
prosecutor  on  all  the  issues,  except  that  taken  on  the  eighth  plea;  and  on 
that  issue,  for  the  defendant,  with  liberty  to  either  party  to  move;  anda^ 
cordingly  in  Hilary  Term  following,  cross-rules  fit>i  were  obtained;  thatbj 
the  prosecutor,  to  have  the  verdict  on  the  eighth  issue  entered  for  him;  and 
that  by  the  defendant,  to  have  the  verdict  on  the  ninth  issue  entered  for  him, 
on  the  ground  that  the  M/.  rent  was  not  charged  upon  the  tolls. 

In  April,  1838,  the  defendant  ceased  to  be  surveyor,  and  a  board  was  ip- 
pointed  for  superintending  the  parish  highways  under  the  Act  5  &  6  W.4, 
c.  50,  s.  18. 

In  Trimity  Term  last,  the  prosecutor  obtained  a  rule  ntirt,  for  a  perefoptoiy 
mmndamye,  directed  to  the  board  so  appointed,  requiring  them  to  pay  the 
arrears  of  one  of  tlie  annual  sums  (18/.  per  annum),  on  an  affidavit  that  the 
liability  of  the  parish  as  to  th€U  rent,  was  admitted  by  the  defendant's  coudkI 
on  the  trial,  as  soon  as  the  lease  for  the  three  acres  of  land  was  produced. 
That  the  defendant's  counsel  had  only  contended  against  their  being  liable  to 
the  smaller  rent  of  9/. ;  and  that  though  it  was  true  that  the  finding  on  the 
eighth  issue  was  for  the  defendant,  that  merely  arose  from  the  accidental  absesoe 
of  the  attesting  witness  to  the  deed,  it  was  also  stated  in  the  affidavit,  thit 
when  the  rules  for  entering  the  verdict  were  moved  for,  the  counsel  for  the 
det^Hhint  had  oi^ageil  that  the  arrears  of  the  18/.  rent  should  be  paid,  aad 
lhat»  lUMorihoJess,  the  di-reruUint,  and  the  ooard,  had  refused  to  pay  it.  Tbii 
mlo  >^;«s  xl;>r!  nriTtxl  In  Mr.  J.  Coleridge  in  the  Bail  Court,  on  the  ground 
\\m\\  tho  \s  .ud  !;a  1  iH>t  thitherto  been  parties  to  the  proceedii^s,  and  thatjt 
\\*N  »rn^i:ubr  to  jn^uo  a  jx^nrnptory  mandamus  against  them  in  tbefintir 
v:  »mv.  At  I  ho  m-i^mv,  hi>wever,  of  tfie  prosecutor's  counsel,  fak  kcd4P 
^^.*  »«^  AH  tjr  i^:r:r  i>r\Wr,  that  he  might  isaue  a  peremptoo  writ  %gum^^^ 
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ion.     It  is  said  in  2  H/twktnSy  P.  G.  80  (a),  that  none  can  tnko  nn  inquest,    Q^i^f^**  Bench 
tw,  in  any  case  but  the  coroner,  and  (pj^jje  89),  *'  that  where  nn  inquisi-        p;^  „„ffg 
s  quashed  on  a  point  of  form  only,  the  coroner  may  nnd  ought  to  take  a 
)ne  '.n  like  manner,  as  if  he  had  not  taken  any  l^fore." — [Pattesorif  J. — 
lere  the  whole  proceeding  is  a  nullity.     It  is  just  as  if  no  proceedings 
>een  taken.] 


rd  Denman,  C.  J. — We  should  be  doinjr  a  very  unnecesFary  act,  if  we 
ed  this  application.  There  is  nothinii  to  prevent  thr  p;irties  from 
eding  by  indictment,  if  the  deceased  cuine  to  his  death  by  any  improper 

s. 


TTEsoN,  Williams,  and  Coleridge,  Js.,  concurred. 


(a)  8t1i  ed. 


Rule  refused. 


The  QufiBN  V.  KiCKETTS. 


^ov.  24  &  26 


[lULE  had  been  obtained,  calling  on  the  prosecutors  to  shew  case  why  A  writde 
two  writs  of  capias  cum  proclamatione  (a),  should  not  be  quashed.         ^endo,  return- 
le  following  facts  appeared  by  the  affidavits.     In  Michaelmas  Term,  *bleonthelUh 

had  been 
issued,  and  a  return  of  non  e$i  inventus  was  made  by  the  sherifT;  a  writof  capta«  cum  proelamf- 
tione,  founded  on  the  writ  de  ccntumace^  tested  the  24th  of  Afay,  and  returnable  on  the  2(1 
November,  was  also  issued ;  but  the  first  writ  was  not  lodged  with  the  sheriff  until  the  13th  June : 
— Held,  that  the  writ  of  eamas  was  irregular.  Semble,  that  a  writ  of  capias  cum  proclamaiionc 
should  positirely  require  toe  sheriff  to  make  proclamation  for  the  defendant. 


5  Eliz.  ch.  23,  sect.  2,  enacts, 
every  writ  of  excommunicato  ca- 

0  that  shall  be  awarded  out  of  the 
;  of  Chancery  against  any  per8on, 
[)e  made  in  the  time  of  Term,  and 
lable  in  the  King*8  Bench  in  the 

next  after  the  teste  of  the  same 
and  after  the  same  writ  shall  be 
de  and  sealed,  that  then  the  said 
thall  be  forthwith  brought  into  the 
yourt  of  King's  Bench,  and  there, 
presence  of  the  justices,  shall  he 
d  and  delivered  of  record  to  the 

r. 

t.  3  enacts.  That  the  sheriff,  to 

1  such  writ  shall  be  directed,  shall 
B  compelled  to  bring  the  body  of 
ifendant  into  the  said  Court  at  the 
f  the  return,  but  shall  only  return 
me  writ  with  a  declaration  briefly 
he   had  served  and  executed   tiie 

to  the  intent  that  thereupon  tlie 
justices  may  then  further  therein 
ed  according  to  the  tenor  and  eflect 
i  present  Act. 

t.  4  enacts,  That  if  the  said  sheriff 
return  that  the  defendant  ciinttut 


be  found  within  his  bailiwick,  that  then 
the  said  justices  of  the  King's  Bench, 
for  the  time  being,  upon  every  such  re- 
turn, shall  award  one  writ  of  capitis 
against  the  person  named  in  tiie  said 
writ  of  excontmunicato  capiendo  return- 
able in  the  same  Court  in  the  Term-time, 
two  months  next  after  the  teste  iliereof, 
with  a  proclamation  to  be  contained 
within  the  sai.l  writ  of  capias,  that  the 
sheriff,  in  the  full  County  Court,  or  ehe 
at  the  General  Assizes,  and  Gaol  Deli- 
very, to  be  holden  Mitliin  the  said 
county,  or  at  a  Quarter  Sessions,  shall 
make  open  proclamation  ten  da\H,  at 
the  least,  before  the  return,  that  the 
party  named  in  the  said  writ  shall, 
within  six  days  next  after  such  procla- 
mation, yield  his  body  to  the  gaol  of 
the  said  sheriff,  there  to  remain  as  a 
prisoner,  according  to  the  tenor  and 
effect  of  the  first  writ  of  excommunicato 
capiendo,  upon  pain  of  forfeiture  often 
pounds,  an»l  thereupon  after  such  pro- 
claijiation  had,  and  the  said  six  days, 
passed  an«l  expired,  then  the  said  sheriff 
^hail  make  return  of  the  same  writ  of 


686 


TERM  REPORTS  in  the  QTTEEN'S  BENCH. 


The  QUSEN 

V. 
RiCKETTS. 


Queeti*t  Bi.ncL  1837,  two  Wilis  de  coniumace  capiendo,  directed  to  the  sheriff  of  Herefori" 
shire,  had  been  issued  against  the  defendants,  upon  significants  from  tbe 
Court  of  Arches  and  the  High  Court  of  Delegates,  in  a  suit  for  the  subtractiof 
of  church  rates.  The^^e  writs  were  tested  on  the  25th  November,  and  were 
made  returnable  on  the  11th  January,  1838.  The  sheriff  noade  a  return  cf 
non  est  inventus. 

Writs  of  capias  cum  proclamatione,  tested  the  24th  May,  1838,  and  re- 
turnable on  the  2d  November,  founded  on  the  above  return,  were  issnei 
They  required  the  sheriff  to  take  the  defendant,  if  he  should  be  (bund  in  \m 
bailiwick  ;  but  if  he  should  not  be  found,  then  the  sheriff  was  to  cause  opoi 
proclamation  to  be  made,  ten  days  at  least  before  the  return  of  the  writ  It 
appeared  on  the  face  of  tiiese  writs,  that  the  writs  de  contvmaee  eapimda 
were  tested  as  above  stated. 

The  writs  de  contumace,  were  not  lodged  with  the  sheriff  until  the 
13th  June,  1838,  on  which  day  he  made  the  return,  although  he  was  at  that 
time  out  of  office;  and  the  writs  of  capias,  although  tested  on  the  24th  of 
May,  were  not  issued  until  the  21st  June. 

It  was  also  stated,  that  Mr.  Ricketts  was  to  be  found  at  his  dwelling  in 
the  county  of  Hereford,  between  the  teste  and  return  of  the  writs  de  can- 
tumace. 

The  rule  was  obtained  on  the  following  grounds.  First,  that  as  tbe  writ 
de  contumace  capiendo,  had  not  been  delivered  to  the  sheriff  until  after  it 
was  returnable,  it  was  a  spent  writ.  Second,  that  as  that  writ  was  return- 
able on  the  II  th  January,  and  the  writ  o(  capias  cum  proclamatione  "kh^  not 
tested  until  the  24th  May,  there  had  been  a  discontinuance.  Third,  tliat 
the  return  of  non  est  inventus,  was  improper,  and  ought  to  have  been  m- 
veniri  non  potest  Fourth,  that  the  return  was  false,  as  Mr.  Rickett*  wis 
\\j  be  found  at  his  dwelling-house.  Fifth,  that  the  writ  of  capias  had  issued 
in  the  vacation,  which  was  irregular ;  and  sixth,  that  tlie  writ  deviated  from 
the  form  prescribed  by  the  Stat,  of  Eliz.,  which  directs  that  a  proc*lanaiion 
should  be  made  at  all  events. 


Sir  W.  W.  Follett  and  Stammers,  shewed  cause. — The  only  object  for 
suing  out  the  writs  de  contumace  capiendo,  was  to  found  ulterior  proceedings 
upon  them.     The  53  Geo,  3,  c.  1 27  (Jb),  puts  this  writ  upon  tbe  same  footing 


capias,  into  the  said  Court  of  the  King's 
Bench,  of  all  that  he  hath  dune  in  the 
execution  thereof,  and  whether  the 
party  named  in  the  said  writ  have 
yielded  his  body  to  prison  or  not 

Sec.  5  awards  a  forfeiture  of  10/. ;  and 
see.  6,  a  forfeiture  o^  20/.,  for  non-ap- 
pearance by  tbe  defendant  to  the  first 
and  second  writs  of  capias. 

Sec.  14  enacts.  That  if  the  addition 
shall  be  with  a  nuper  of  the  place  in  the 
first  writ  of  capias^  then  one  writ  of 
proclamation  shall  he  awarded  into  the 
county  where  the  offender  shall  be  most 
commonly  resident. 

(6)  The  Statute  53  Geo.  3,  c.  127, 
Mc.  1,  after  abolishing  the  writ  de  ex- 
communicato capiendo,  enacts,  That 
instead  thereof,  it  shall  be  lawful  for 


the  judge  who  issued  out  the  citation, 
&c.,  to  pronounce  such  person  or  persooi 
contumacious,  and  in  contempt,  ui 
within  ten  davs,  to  signify  the  same,  ia 
the  form  to  this  Act  annexed,  to  hit 
Majesty  in  Chancery,  as  hath  theretofore 
been  done  in  signifying  cxcommuMtS' 
tions,  and  thereupon  a  writ  de  eontumeet 
capiendo,  in  the  form  to  this  Act  an- 
nexed, shall  hiue  from  the  Court  of 
Cliancery,  directed  to  the  same  persoii 
to  whom  the  writs  de  excammmmc^ 
capiendo  have  heretofore  been  directed; 
and  the  same  shall  be  returnable  in  lib 
niHuner  as  the  writ  de  ejtcommwnicett 
capiendo  hath  been  by  law  retttnuUi 
heretofore,  and  shall  have  tiie  itftf 
force  and  effect  as  the  siud  writ ;  aadil 
rules  and  regulations  not  ber^y  ahait 
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J  old  writ  de  excommunicato  capiendo,  and  the  5  EHz,  c.  23,  s.  2,  Qfuen*t  Bgneh, 
S  that  the  writ  shall  be  made  returnable  in  the  Term  next  afler  i\\e  teste 
>  writ  </e  excommunicato  capiendo.  It  is  not  an  objection  that  the  first 
^as  not  delivered  to  the  sheriff  until  afler  the  te$te  of  the  second ;  all  that 
3ssary  is,  that  the  writs  should  be  regularly  returned.  Thus  in  Taylor 
'egory  (c),  process  had  been  sued  out  in  an  action  of  assumpsit 
I  six  years,  and  continued  on  the  roll  down  to  the  first  return  of 
\y  Term^  1837,  when  the  six  years  had  elapsed,  and  then  a  testatum 
I  capias  was  sued  out,ltested  on  the  last  return  of  the  same  Term ;  but 
was  no  continuance  from  the  first  to  the  last  return.  The  question 
whether,  on  this  state  of  facts,  the  latter  process  was  sufficiently  con- 
l  with  the  former,  to  take  the  case  out  of  the  Statute,  the  Court  allowed 
aintiffs,  on  motion,  to  amend  the  roll  by  entering  the  required  continu- 
;  and  Lord  Tenterden,  C.  J.,  said,  **  How  far  the  practice  of  allowing 
uances  to  be  entered  after  the  proper  time,  may  be  conducive  to  justice, 
now  the  question  ;  such  is  the  practice,  and  if  it  require  alteration,  the 
iture  must  interpose.  It  appears  from  a  number  of  cases,  some  of  which 
)een  cited,  that  the  Courts  have  been  in  the  habit  of  allowing  continu- 
to  be  entered  at  any  time,  and  I  am  unable  to  distinguish  this  case 
others,  in  which  that  proceeding  has  been  sanctioned."  Therefore  the 
will  order  continuances  to  be  entered  in  the  present  case.  As  to  the 
ion,  that  it  does  not  appear  that  the  first  writ  was  duly  delivered  to  the 
',  the  writ  of  capias  recites  the  former  writ,  that  it  was  duly  delivered 
sheriff  and  returned  by  him,  and  it  is  not  competent  for  the  defendant 
?r  anything  which  is  against  a  record,  Floyd  v.  Barker  (d).  If  a 
*  makes  a  false  return,  the  remedy  is  by  an  antion,  Goubot  v.  De 
y  {e),  Aoril  v.  Sheriff  of  Warwick  (/),  Vin.  Abr.  tit.  Return,  The 
I  of  non  est  inventvs  was  correct,  Rex  v.  Sheriff  of  Kent  (y).  The 
'  is  only  bound  to  muke  proclamation  when  the  defendant  is  not  in  his 
ick  ;  therefore  that  objection  to  the  writ  of  capias  is  not  sustainable. 


F.  Pollock  and  /.  IV,  Smith,  contra. — This  writ  is  merely  the  creature 
?  Statute  Law,  and  therefore  this  case  is  distinguishnlile  from  those 

where  the  Courts  have  supported  the  proceedings  which  have  beencar- 
n,  under  the  ordinary  process  of  the  Court.  And  this  proceeding  is 
'  penal,  and  is  therefore  to  be  construed  strictly.  First,  this  writ  is 
I  form,  because  the  4th  section  of  the  Statute  o(  Eliz,  directs,  that  pro- 
tion  shall  be  made  at  all  events ;  whereas  this  writ  only  directs  it  to  be 

in  case  the  defendant  should  not  be  found  within  the  bailiwick.  But 
leriiT  ought  to  make  proclamation  for  the  defendant,  in  order  that  he 
«  made  aware  of  the  consequences  of  resisting  the  process.     If  he  re- 


y  law,  applying  to  the  said  writ 

11    proceedings    following   there- 

Hiid  particularly  the  several  pro- 

s    containeil    in    a  certain    Act, 

in  the  5th  vcar  of  Queen  Eliza- 
ntituleil,  &c  ,  shall  extend  and  be 
d  to  the  said  writ  f/e  contumace 
do,  and  the  proceedings  follow- 
icreupoD,    as  if    the   same    were 

particularly   repeated    and   en- 


acted ;  and  the  proper  officers  of  the 
said  Court  of  Chancery  are  hereby  autho- 
rized and  required  to  issue  such  writ  de 
contumace  capiendo  accordingly. 

(c)  2  B.  &  Ad.  257. 

(d)  12  Rep.  23. 

(e)  1  r.r.  &  M  772. 
(/)  3N.  &  M.  871. 
{g)  Mur.  &  Hurl.  13. 
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Qmm»'«  Bmdi.  ceived  notice,  he  mighrsurrender  himself,  and  then  the  capias  would  be  un- 
The  QuKBN     necessary.     The  1 4th  section,  which  requires  the  proclamation  to  be  made  in 
*•  certain  cases  in  another  county,  clearly  shews  that  the  intention  of  the  legis- 

lature was,  that  the  defendant  should  have  notice  given  to  him.  Secondly, 
the  proceedings  are  void  by  reason  of  the  discontinuance.  Two  terms  inter- 
vene between  the  return  of  the  writs  de  contumace,  and  the  UmU  of  tk 
eapiai :  the  plaintiff  was  bound  to  continue  the  process.  In  WUki  r. 
Archer  (A),  it  was  held  that  a  Term  must  not  intervene  between  the  retm 
of  an  alias^  and  the  issuing  of  a  plurtes  bill  of  Middlesex  j  and  other  autho- 
rities to  the  same  effect  are  to  be  found. 

The  writ  was  never  in  the  hands  of  the  sheriff  whiUt  he  continued  in  office: 
whereas  the  b^Eliz,  directs,  that  the  writ  shall  be  brought  into  the  Court  of 
QMeer^s  Bench,  and  delivered  of  record  to  the  sheriff.  If  a  writ  ii$$ued  io 
pursuance  of  this  Statute  does  not  pursue  the  precise  form,  it  is  void;  Ahouji^ 
mous  (»). 

Lord  Dbnman,  C.  J. — I  think  that  these  writs  of  capias  cum  prockmaiione 
must  be  quashed.  It  appears  from  the  capias  itself,  that  the  writ  de  ron/v- 
mace  capiendo  vrss  returnable  on  the  11th  January.  The  writ  of  cffpiai  is 
not  tested  till  the  24th  of  Maj/.  During  that  interval,  therefore,  no  writ  hid 
issued,  and  there  are  no  continuances  entered  to  connect  the  capias  with  the 
former  proceedings. 

Patteson,  J. — The  writ  of  capias  was  tested  the  1st  day  of  Triwbj 
TerrHy  1838;  but  it  appears  was  not  actually  placed  in  the  shenff's  handi 
till  the  13th  of  June;  the  writ  de  contumace  being  tested  25th  Nwemkr, 
1837,  and  returnable  the  1st  day  of  Hilary  Term,  1838.  Now  taking  it, 
that  the  capias  ought  to  be  a  continuance  of  the  other  proceedings  there  hu 
been  too  great  an  interval  between  the  return  of  the  writ  de  contumace,  tol 
the  teste  of  the  capias;  the  interval  of  a  whole  Term.  And  on  the  (ace of 
the  writ  that  hiatus  appears.  Supposing  that  the  hiatus  can  be  supplied  at 
explained  by  the  facts  on  the  affidavits,  then  we  must  take  into  our  consider*- 
tion  the  other  fact  which  appears,  t.  e.,  that  the  writ  of  capias  was  rwt  pnt 
into  the  sheriff's  hands  till  he  was  out  of  office.  And  that  default  was  by  the 
act  of  the  prosecutor. 

Williams,  J. — In  a  case  where  the  consequences  are  penal,  we  famwt 
supply  any  defects  by  intendment.  I  think  the  first  ob.jcction  is  fatal.  The 
Statute  moreover  requires  that  the  sheriff  shall  make  proclamation  before  the 
return  of  the  capias  cum  proclamatione.  I  cannot  say  that  the  proclamatioii 
is  a  mere  idle  ceremony.  It  does  not  follow  of  course,  that  because  a  ptrtt 
is  within  the  bailiwick  of  the  sheriff,  he  must  necessarily  take  him.  The  pro- 
clamation might  bring  him  into  custody. 

Col  BRIDGE,  J.,  concurred. 

Rule  absolute,  without  cost*. 

(A)  1  M.  &  R.  317.  (0  ^fo-  -Jac.  566. 
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Ferguson  v,  Mahon.  Oueen't  Bmeh. 

l^EBT.      The  second  count  was  for  rent  reserved  on   an  indenture  of      Debt  for  two 
lease,  whereby  the  plaintiff*  demised  to  the  defendant,  for  seven  vears,    y®*™*  l[?°*v 

■  •'  *  »  ^  f    amounting  to 

a  certain  house,  at  a  yearly  rent  of  90/.,  payable  on  the  1st  May  and  the  ISOL 

1st  November  in  each  year,  commencing  1st  November j  1829,  and  claimed  i^j^^xMnt 

two  years'  rent,  due  1st  November,  1836.  to  the.superior 
PleOy   as   to    135/.,   parcel   thereof,  that  the  plaintiff*  held  as  tenant  to      RepUeation, 

W.  Carter,  and  that  before,  Ac.  135/.  was  due  by  the  plaintiff*  to  Carter,  &c.,  admitting  the 

,-,---  .'_  ,  payment,  but 

and  that  the  defendant  paid  to  Carter  135/.  stating  that  the 

Replication,  admitting  the  payment  to  Carter,  but  stating  that  the  sums  b«>ndecUi^ed 

8o  paid  were  deducted  by  the  defendant  from  rent  before  due  by  the  defendant  ftom  rent 

to  the  plaintiff)  and  that  at  the  commencement  of  the  suit,  135/.  was  still  due  the  plaintiff; 

by  the  defendant  to  the  plaintiff*.  »°d  *»»«  »*  *l»e 

.  *  commencement 

Rejoinder,  denying  that  the  sums  were  deducted  in  the  manner  alleged;  of  the  suit, 

without  this,  that   135/.  was  still  due.     The  particulars  of  demand  gave  ibJ';;**^t»itm 

credit   to   the    defendant   for   the  whole  of  the   first  year's   rent,  minus  due. 

16/.  6*.  2d.  denying  that 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  Sittings  after  last  1^^****^' 

TVinity  Term,  the  plaintiff*  proved  that  106/.  16«.  was  still  due.      The  de-  ducted,  a6«mttf 

fendant  put  in  the  particulars  of  demand,  and  contended  that  it  thereby  ap-  J^j  ^^Jjj  J^'* 
peared  he  was  entitled  to  the  verdict.     His  lordship,  however,  directed  a      The  particu- 

▼erdict  for  the  plaintiff*  for  106/.  16*.  6rf.,  and  reserved  leave  to  the  defendant  ^ecr^tto 

to  move  to  enter  a  nonsuit.  i*>«  defendant 

for  the  whole 
of  the  first 

Humfrey,  in  Michaelmas  Term,  moved  accordingly. — The  plaintiff*,  by  y^."**'|^% 
his  declaration,  demands  a  sum  of  180/.;   by  his  replication,  he  admits  a  2d.  The  plain- 
payment  of  135/.;  by  his  particulars,  he  gives  credit  to  the  defendant  for  [{f^'^Ji  ^1!! 
73/.  IZs.  \0d.     These  two  sums,  taken  together,  amount  to  a  larger  sum  1061 16$.  Bd, 
than  is  claimed  by  the  plaintiff*.     He  must  be  taken  to  he  restrained  by  the  him.**'The"de^ 
bill  of  particulars,  which  forms  part  of  the  record.     Upon  the  whole  record,  fendant  put  in 
therefore,  the  plaintiff*  appears  to  be  indebted  to  the  defendant.— [Pa//^       g^id^  that 

son,  J.— I  do  not  admit  that  before  the  rule  of  Court  of  last  Term  (a)  the   the  particulars 

^  of  demand  are 

particulars  were  part  of  the  record.] — They  have  been  considered  to  be  so,   not  to  be  taken 

at  all  events,  for  the  benefit  of  the  defendant.      Parke,  B.,  says,  in  Kenyan  "eJu»t^oi*for 

V.  Wakes  (6),   "  Had  that  former  point  been  raised,  we  should  have  had  to  purposes  of 

consider  a  question  which  must  soon  be  determined,  viz.,  whether  a  payment,  JJ^^  the  1^ 

admitted  by  the  particulars,  must  be  pleaded.     Had  it  not  been  for  the  de-  guageof  the 

dsion  of  the  Court  of  Common  Pleas,  in  Ernest  v.  Broton  (c),  I  should  have  to  an  admission 

had  little  or  no  doubt  on  the  subject.     Before  that  case,  I  entertained  a  that  more  than 

strong  opmion,  and  so  expressed  it  in  Coats  v.  Stevens  (d),  that  such  a  pay-  lance  of  106i. 

ment  need  not  be  pleaded.     I  thought  that  the  particulars  were  given  to  the  thedecuSSSon^ 

defendant  to  enable  him  to  know  what  to  plead,  as  well  as  to  restrain  the 

plaintifl'^B  proof  of  the  claim  in  his  declaration.      In  that  view,  I  agree  with 

(a)  Trinity  Term,  1838.  (c)  4  Scott,  385. 

(b)  2  M.  &  VV.  764 ;  S.  C.  M.  &  H.  (/)  2  C.  M.  &  R.  118. 
260. 
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QMefCi  Bench,    the  decision  of  Paiieson,  J.»  in  Booih  v.  Howard  («),  that  the  particaUn  are 
Febousom      ^^^  ^^^  benefit  of  the  defendant."     Niekoll  v.  William*  (/)  is  not  an  autho- 
V.  rity  against  the  defendant.     In  that  case,  the  particulars  were  not  put  in  bjr 

the  defendant  at  the  trial. 

Cur,  adv.  tull. 

Lord  Dbnman,  C.  J.  (after  stating  the  pleadings)  now  delivered  the 
judgment  of  the  Court. — Mr.  Humfrey  moved  to  enter  a  nonsuit  upon  the 
ground  that  the  particulars  of  demand  in  this  case  give  credit  for  the  first  of 
the  two  years^  rent  claimed  in  the  declaration,  less  16/.  16«.  2d, ;  that  those 
particulars  must  be  taken  as  part  of  the  declaration,  and  the  plea  most  be 
taken  as  pleaded  to  the  balance,  viz.,  \WL  16#.  6J. ;  and  that,  as  the  replica- 
tion admits  the  payment  of  1S5/.,  stated  in  the  plea,  which  is  a  bigger  sum 
than  that  balance,  the  plaintiflf  by  his  own  shewing  is  out  of  Court ;  and  be 
cited  Booth  y,.Hou>ardy  NiehoUy,  WiHiams,  and  Kenyan  y.  Waket  in  sup- 
port of  these  positions,  and  principally  to  shew  that  the  particulars  of  tin 
plaintifiTs  demand  must  be  taken  as  part  of  the  declaration,  not  only  for  pur* 
pose  of  evidence,  but  for  purposes  of  pleading. 

We  do  not  think  that  those  cases  establish  any  such  point,  nor,  as  at 
present  advised,  are  we  prepared  to  agree  with  them  if  thoy  did.  But  the 
point  is  not  material  to  the  decision  of  this  case ;  for,  if  it  be  conceded,  kt 
the  sake  of  argument,  that  the  declaration,  as  explained  by  the  particular, 
ckiims  106/.  16#.  6d.,  and  that  the  defendant  has  attempted  to  plead  to  thai 
balance  only  (which,  however,  it  is  plain  he  does  not,  since  he  pleads  ex- 
pressly as  to  135/.,  parcel  of  the  rent  mentioned  in  the  declaraiian,  thereby 
professing  that  more  than  106/.  16#.  6d  is  claimed  by  the  declaration,  aal 
actually  pleading  to  more)  ;  yet  the  replication  in  terms  stated  that  the  pa^ 
ments  attempted  by  the  plea  to  be  applied  to  that  balance  of  106/.  ]6f.  6dL, 
were  applied  to  another  and  different  demand,  viz.,  to  prior  rent:  and  then- 
joinder,  in  substance,  takes  issue  on  the  very  question  of  appUcation  wbidi 
has  been  found,  and  rightly  found,  for  the  plaintiff  In  any  yiew  of  the 
therefore,  this  verdict  is  right,  and  no  rule  for  a  nonsuit  is  to  be  granted. 

Ruleieiiiaed 

(e)  5  Dowl.  P.  C.  441.  (/)  2  M.  &  W.  75a 
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Pitcher  v.  King.  iVor.30. 

"^ASE  against  the  defendant  as  sheriff  of  Sussex.     The  first  count  stated    Case.   The 

that  the  plaintiff,  at  the  county  Court  of  the  defendant,  as  sheriff,  reco-  gi*id?tSlt  the 
red  judgment  in  a  plea  of  debt  against  one  Bean  ;  that  thereupon  the  plaintiff,  at  the 
ftintiff  sued  out  a  writ  of  the  defendant,  then  being  sheriff,  called  a  fieri  ^e"defeodant, 
mUf  directed  by  defendant  to  his  bailiff,  by  which  writ  defendant  com-  ••  '^'^dizment 
incled  them  to  levy,  &c. ;  that  although  there  were  divers  goods  of  Bean  against  JK,  and 
thin  the  defendant's  bailiwick,  whereof  the  debt  might  have  been  levied,  Ji^TIS  of  ^ 
lereof  the  defendant  had  notice,  yet  that  he,  intending,  &c.,  did  not,  nor  A  A  of  the 
»uld  levy,  and  that  the  defendant's  bailiff,  with  the  privity,  and  by  the  rMtJ^hythe' 
■ection  of  the  defendant  as  such  sheriff,  falsely  and  deceitfully  returned  to  ??^'?[^j.*  *®  ^ 
s  defendant,  that  the  said  Bean  had  no  goods  in  the  defendant's  bailiwick  that  although 
lereof  the  debt  could  be  levied,  &c.    The  second  count  was  for  a  false  return  !^|^  of  £. 

a  writ  of  fieri  faciae,  on  a  judgment  of  debt  against  Bean  in  the  Court  of  ^thin  the 
in^s  Bench,  and  alleged  that  the  defendant  had  seized  the  goods  of  Bean  in  the  defendant, 
Bctition,  had  received  out  of  them  a  large  sum  of  money,  to  wit,  &c,  on  whereof  he  had 
sonnt  of  the  monies  directed  to  be  levied,  and  had  falsely  returned,  that  the  deiendant, 
iy  remained  with  him  for  want  of  buyers.     The  third  count  stated  the  re-  jJ'^idno^t'l^V. 
rery,  by  the  plaintiff,  of  another  judgment  of  debt  against  Bean  in  the  and  that  the 
inij^s  Bench,  that  a  writ  of  fieri  facias  issued  to  the  defendant,  and  alleged  blaiUff^yVhe 
It  there  then  were  divers  goods  of  Bean  within  the  defendant's  bailiwick,  direction, 
lich  he  had  notice  of,  and  on  which  he  might  have  levied  the  monies  indorsed  nvUa  bon&  .•— 
Km  the  writ,  yet  that  the  defendant  did  not  levy  the  same,  and  had  not  the  ^^,S*demuTw 
id  monies,  at  the  return  of  the  writ,  but  falsely  returned  that  he  had  seized  rer. 
s  said  goods,  and  that  they  remained  with  him  unsold  for  want  of  buyers,  counrwaTfor  a 
id  that,  therefore,  he  could  not  have  the  monies,  &c.  false  return  to  a 

The  plea  to  the  second  and  third  counts  averred  the  identity  of  the  judg-  judnnrat* 
ents,  writs  and  returns,  in  those  counts  respectively  mentioned,  and  stated,  ^•p  **  Sil}^ 
at  after  the  recovery  of  the  said  judgment,  and  the  suing  out  of  the  writ,  that,'after  the 
id  after  the  return,  the  plaintiff  impleaded  Bean  in  the  Court  of  King's  p]^ig\^ 
*ench,  on  the  judgment  in  the  said  counts  mentioned,  and  recovered  judg-  pleaded  B.  in 
lent  thereon,  which  still  remains  in  force ;  by  means  of  which  said  premises,  judgment,  and 
le  judgment  in  the  said  counts  mentioned,  before  the  commencement  of  this  recovered judp- 

,  ment,  by  means 

lit,  became  merged  in  the  judgment  so  recovered  as  last  aforesaid,  and  be*  whereof,  the 
ime  satisfied  in  law  ;  and  the  plaintiff  waived  and  abandoned  the  writ  in  the  j^*]^  b^l' 
id  counts  mentioned,  and  all  benefit  and  advantage  therefrom,  and  released  merged  and 
id  discharged  the  defendant  from  the  said  several  premises,  &c.  the  plaintiff 

Special  demurrer  and  joinder.    The  grounds  stated  were,  that  the  causes  J"7^i^®^ 
'action,  in  the  said  counts  mentioned,  are  distinct  from  the  judgment  therein  charged  the 
lentioned,  and  not  affected  by  the  supposed  merger  of  that  judgment,  or  by   flJw^bSl  *ot 
le  recovery  of  the  judgment  alleged  to  have  been  recovered;  that  the  matters  special  demur- 

3  A  2  "'• 
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Queen*s  Benth.  contained  in  the  plea  did  not  release  or  discharge  the  defendant  from  the  pre- 
mises in  the  said  counts  mentioned,  inasmuch  as  it  appears  by  the  plea  that 
the  plaintiff  impleaded  Bean  after,  and  not  before  the  return  in  the  said 
counts  mentioned,  and  after  the  causes  of  action  in  those  counts  were  com- 
plete and  fully  vested  in  the  plaintiff,  and  inasmuch  as  the  now  ddendant  was 
not  a  party,  but  a  stranger  to  the  several  judgments  in  the  plea  mentioned; 
that  the  plea  confessed,  but  did  not  avoid  the  said  causes  of  action ;  and  that 
it  improperly  alleged  the  judgment,  in  the  said  counts  mentioned,  to  beooe 
and  the  same. 

C/iOfinell,  in  support  of  the  demurrer. — The  plea  is  bad.  A  plaintiff  can- 
not be  divested  of  a  right  of  action  which  has  already  accrued  by  any  thing 
which  afterwards  takes  place  between  him  and  another  party,  WardaU  t. 
Smith  (a).  The  facts  there  were  stronger,  in  favour  of  the  defendant,  thao 
these  of  the  present  case.  The  plaintiff  there  had  charged  his  debtor  in  exe- 
cution. The  rights  of  a  plaintiff  are  not  interfered  with  by  the  acts  of  third 
parties,  even  though  those  acts  produce  satisfaction.  GodscUl  v.  Boldero{h\ 
where  it  was  held  that  a  creditor,  who  has  ensured  the  life  of  his  debtor, 
cannot  recover  against  the  insurance  company  after  having  been  paid  by  a 
third  party,  does  not  militate  against  this  doctrine.  That  case  was  decided 
on  the  peculiar  nature  of  a  contract  of  insurance,  which  is  a  contract  for 
an  indemnity  only.  In  Yates  v.  Whyte  (c),  it  was  held,  that  the  defendant, 
in  an  action  for  running  down  the  plaintiff  ^s  vessel,  could  not  deduct  froo 
the  damages  the  sum  already  paid  to  the  plaintiff,  by  the  underwriters,  for 
the  same  injury.  Where  a  right  of  action  has  once  vested,  it  can  only  be 
destroyed,  even  by  the  parties  themselves,  by  a  release  under  seal,  or  by  the 
receipt  of  something  in  satisfaction  of  the  wrong  done,  WiUoughby  v.  Batk^ 
house  (d).  Sells  v.  Hoare  («).  It  is  understood  that  the  first  count  will  be 
objected  to,  on  the  ground  that  the  sheriff  must  be  considered  as  acting  judi- 
cially, and,  therefore,  is  not  responsible  for  the  acts  of  his  bailiff;  and  Hd- 
royd  v.  Breare  (/),  Tunno  v.  Morris  {g\  will  be  relied  on. — [Cderidge^h 
— There  is  also  Tinsley  v.  Nassau  (A).] — Those  cases  decide  that  the  sherif 
would  not  have  been  responsible  for  the  seizure  of  the  goods  of  A.y  under  an 
execution  against  B,  But  the  present  is  a  very  different  case.  This  actioo 
is  brought  for  a  false  return,  and  that  return  is  alleged,  on  the  record,  to  have 
been  made  with  his  privity,  and  under  his  direction.  The  act  complained  of 
is  ministerial,  not  judicial. — [Lord  Denman,  C.  J. — We  think  that  the  first 
count  is  bad.] 

Piatt,  eontrd, — The  plaintiff  has  no  right  to  enforce  two  remedies  for  the 
same  thing.  The  first  judgment  might  have  been  pleaded  in  bar  to  the 
second  action,  because  the  debt  had  already  merged  in  it ;  and  the  first  judg- 
ment  itself  merged  in  the  second.  Debt  does  not  lie  on  a  judgment,  where  a 
party  has  chosen  another  remedy,  as  by  execution,  sued  by  elegit  or  othe^ 

(a)  1  Camp.  332.  (c)  1  Bing.  401. 

(A)  9  East,  72.  (  /)  2  B.  &  B.  473. 

(c)  4  Bing.  N.  C.  272 ;  S.  C  1  Ar-         {g)  2  C.  M.  &  R.  298. 
nold,  85.  a)  M.  &  M.  52. 

((/;  2  R  &  C.  821. 


i 


MICHAELMAS  VACATION,  1838.  698 

wise.  Com,  Dig.  tit.  DeU.  (A.  2.)     Wordall  v.  Smith  is  merely  a  decision  at    QutnU  Benth. 
Nisi  i^ius,  and  is  inconsistent  with  the  other  cases.  Pitchkr 

V, 

Channe/l,  in  reply. — [Palteson,  J. — Is  there  not  a  defect  in  the  third  ^^^- ' 
count  ?  In  actions  for  a  false  return,  the  falsehood  should  be  stated  ;  the 
word  false,  alone,  is  not  sufficient.] — It  alleges  that  there  were  goods  when- 
ever the  defendant  might  have  levied  the  monies,  and  that  he  falsely  returned 
that  they  remained  unsold  for  want  of  buyers.  The  wrongful  act  charged  is, 
that  the  defendant  had  not  levied  the  money,  although  there  were  goods  in  his 
bailiwick  on  which  he  might  have  levied.  That  is  sufficient  to  shew  a  griev- 
ance ;  the  other  part  is  unnecessary,  and  may  be  rejected  as  surplusage. 

Lord  Dbnman,  C.  J. — ^We  think  that  the  plea  does  not  afford  any  answer  to 
tlie  action.  The  judgment,  on  the  first  count,  will  be  for  the  defendant.  The 
plaintifir  may  have  his  election,  either  to  take  judgment  on  the  second  and 
third  counts,  or  on  the  second  only. 

Pattbson,  Williams,  and  Coleridge,  Js.,  concurred. 

Judgment  accordingly. 


Dangerfield  v.  Thomas.  ^w.  so. 

r^EBT  on  bond.     Plea :  that,  subsequent  to  the  date  of  the  bond,  nfitit  of  Debt  on  bond. 
bankruptcy  issued  against  the  plaintiff,  and  that,  by  reason  of  the  pre'  mptcy  of  the 
mieeSt  his  assignees  had  become  entitled  to  the  debt  in  the  declaration  men-  plaintiff;  and 

t'u^m^^  *^**'  ^y  reason 

tioned.  of  the  premises, 

RepUeaHon,  that  before  the  bankruptcy  of  the  plaintiff,  and /a/,  by  inden-  t^^"?*'^"^*  , 
ture  between  the  plaintiff  and  /.  A.  Gardiner  and  M.  Efyie,  reciting  that  the  titled  to  the 
plaintiff  was  indebted  to  them  in  1660/.,  and  that,  by  a  certain  bond,  namely,  ^^RLncntion - 
the  bond  declared  upon,  the  defendant  had  become  bound  to  the  plaintiff,  in  that  before  the 
1250/.,  conditioned  for  the  payment  of  625/. ;  the  plaintiff  assigned  to  them   an°indenhlre  ^ 
the  said  bond,  and  all  his  interest  therein,  as  a  further  security  for  the  IGHO/.  '««»*«"«  that 
due  to  them,  subject  to  a  proviso  for  redemption  on  payment  of  1660/.  on  was  indebted  to 
the  Ist  March  then  next  ensuing;  that  they  were  appointed  the  plaintiff's   E^'on'Jcoa^ 
Mtomies,  to  sue  on  the  bond,  and  the  defendant,  before  the  plaintiff  became  vit  for  a  Urger 
a  bankrupt,  and  before  the  issuing  of  the  fiat,  had  notice  of  the  assignment ;  Si^bond.  The 
that  plaintiff  did  not,  on  the  said  Ist  March,  pay  to  /.  G,  and  M,  E.  the  plaintiff hwl 
1660/. ;  and  that,  at  the  commencement  of  the  present  action,  there  was  owing  bond  to  them  as 
to  them  800/.,  a  sum  exceeding  the  amount  due  upon  the  bond ;  and  that  » father  secu- 

•..,,.      .-,,  ,  nty,  subject  lo 

the  action  was  prosecuted  m  the  plaintiff  s  name,  at  their  instance,  and  for  a  proviso  for  re- 

^ItAir  snip  liPnpfif  demption,  and 

ueir  sole  uenent.  ^^^^  ^^^  ^^^^ 

Speetai  demurrer,  on  the  ground,  first,  that  plaintiff  had  not  made  any  atillduetothcm 

pvofert  of  the  indenture  mentioned  in  the  replication,  or  alleged  any  excuse  the  amount  of" 

lor  not  having  done  so ;  second,  that  the  plaintiff  had  not  traversed  or  confessed  lu^^.u"*^*  V^^ 

*  that  the  action 

#      t.  •    V       J!        ^  ^**  brought 

for  their  benefit.  On  special  demurrer:— WrW,  1.  that  the  plaintiff  was  not  bound  to  make 
profert  of  the  indenture.  2.  That  the  replication  was  correct  in  seUing  out  the  special  facts, 
and  would  have  been  bad  had  it  traversed  simply  that  the  assignees  had  become  entitled. 
^  That  iuch  facts  shewed  that  the  debt  did  not  vest  in  the  assignees. 
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Qiuen*t  Btmk,    and  avoided  anj  of  the  matters  of  fiici  set  forth  in  the  plea ;  and  thai  for  aay 
Damgsefikld   ^^^'^S  appearing  in  the  replication,  the  plaintiff  left  it  uncertain  whether  he 

V*  intended  to  admit  or  deny  that  the  debt  mentioned  in  the  declaration  pasted 

Thomas  •  • 

to   the  assignees  appointed,  as  in   the  plea  mentioned;    third,  thtl  tke 

plaintiff,  by  the  replication,  attempted  to  put  in  issue,  to  be  tried  by  tl» 

country,  mere  inference  and  matter  of  law,  namely,  whether  the  debt 

in  the  declaration  mentioned,  by  means  of  the  bankniptey  of  the  plamtiff,  sid 

the  appointment  of  assignees  in  the  plea  mentioned,  became  legaUy  Tested 

in  such  assignees,  the  same  replication  admitting  all  the  &ct8  stated  in  tlie 

plea;   fourth,  that  the  replication  was  argumentative,  and  was,  in  othei 

respects,  insufficient,  &c. 

The  following  points  were  stated  as  intended  to  be  argued. 

On  behalf  of  the  plaintiff: — first,  that  the  replication  was  good,  because  it 
was  shewn  therein  that  the  plaintiff  assigned  the  bond-debt  sought  to  be  re- 
covered for  a  valuable  consideration  before  his  bankruptcy ;  and  that  ibt 
amount  of  the  debt,  as  a  security  of  which  the  bond  was  assigned  by  him  as 
therein  mentioned,  greatly  exceeded  the  amount  due  upon  the  boo4  and  tfast 
it  was  shewn  that  the  assignees  of  the  plaintiff,  under  the  Jiai,  could  take  so 
beneficial  interest  in  the  debt  sued  for,  and  that,  therefore,  the  action  was  cor- 
rectly brought  in  the  name  of  the  plaintiff,  for  the  benefit  of  the  assignee  of 
the  bond ;  second,  that  profert  of  the  indenture  was  unnecessary,  inasmodi 
as  it  appeared  that  he  was  not  the  party  entitled  to  the  indenture,  or  to  tbe 
possession  thereof,  or  that  the  same  was  left  in  his  possession  or  power,  and 
because  the  statement  of  the  indenture  was  merely  matter  of  inducemeot, 
and  collateral  to  the  cause  of  action. 

On  behalf  of  the  defendant : — that  the  debt,  secured  by  the  bond,  dedaied 
on,  was  not  assignable ;  and  that,  notwithstanding  the  deed  of  assignment,  it 
remained  vested  in  the  plaintiff  at  his  bankruptcy,  and  was  aderwards  train- 
ferred  to  his  assignees  under  the  ySo/,  also  the  special  causes  of  demurrer 
assigned. 

Swann,  in  support  of  the  demurrer. — Where  a  party  claims  by  a  deed,  ss 
the  means  by  which  he  establishes  his  title  to  sue,  the  general  rule  is,  that  he 
must  make  profert  of  the  deed,  Cam.  Dig.  tit.  Pleader y  (O.  1.)  The  deed 
constitutes  the  title  of  the  plaintiff  in  this  action,  and  there  is  nothing  to  take 
this  case  out  of  the  operation  of  the  general  rule.  The  right  to  have  profert 
is  commensurate  with  the  right  of  oyer. 

The  facts  stated  in  the  declaration  amount  to  a  mere  traverse ;  and  thit 
ought  to  have  been  pleaded  by  negativing  the  allegation  in  the  plea  thst 
the  debt  passed  to  the  plaintiff^s  assignees.  By  a  replication,  framed  like  tbe 
present,  the  defendant  is  deprived  of  the  advantage  of  traversing  more  tbso 
one  of  the  facts  alleged ;  he  ought  to  have  had  the  opportunity  of  traversiDg 
them  all. 

It  is  clear  that  this  is  the  action  of  Gardiner  and  Elgie ;  and  thoi^gh,  in 
Winch  y.  Keeling  (a),  which  will  be  cited  on  the  other  side,  it  was  heM  thii 
the  assignor  of  a  debt,  who  afterwards  becomes  bankrupt,  may  sue  for  tbe 
benefit  of  the  assignee,  that  was  on  general  demurrer  only.  By  the  assign- 
ment, all  possibility  of  interest  did  not  pass  out  of  the  plaintiff;  and  if  aoj 

(«)  1  T.  R.  619. 
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remained  in  him»  it  passed  to  the  assignees  under  the  bankraptcy,  Carwdho  Qmmfs  Benek, 
y.  Bum  {b) ;  and  the  soundness  of  that  doctrine  is  admitted  by  Jlndai,  C.  J.^  danoebfisui 
in  Leslie  v.  Guthrie  (o).     There  was  a  proviso  for  redemption  of  the  bond  ;  «• 

and  it  appears  also,  that  there  was  an  earlier  security.  It  is  not  arerred  that 
the  debt  also  exceeds  what  has  been  obtained  from  the  other  securities. — 
{Coleridge,  J.— Would  not  the  assignees  be  entitled  to  re-pay  themselves 
entirely  out  of  this  bond,  though  there  were  other  securities!] — ^Not  wholly 
to  the  exclusion  of  all  others.  Even  if  the  unpaid  debt  should  exceed  the 
amount  of  the  bond,  the  asugnees  of  the  bankrupt  would  still  be  entitled  to 
have  it  returned  on  payment.  It  would  be  no  answer  to  a  bill  in  equity,  foi 
the  recovery  of  the  bond,  that  nothing  would  remain  due  upon  it  over  the 
sum  for  which  it  was  pledged. 

R.  V.  Riekarde,  conird^ — The  indenture  is  not  in  the  possessbn  of  the 
pkintiff.  At  the  moment  of  the  assignment,  the  right  of  possessk»i  of  the 
indenture  passed  to  the  assignees.  The  plaintiff  has  no  interest  in  it  It 
has  been  said,  on  the  Other  skle,  that  this  is  the  aetUm  of  the  assignees  of  the 
bond  Virtually,  it  may  be  so ;  but,  technically,  it  is  the  action  of  the  plain- 
tiff, and  the  right  of  profert  is  strictly  technical,  and,  therefore,  cannot  be  in- 
sisted on  by  the  defendant.  The  cases,  on  the  subject,  are  collected  in  the 
notes  to  Jeavone  v.  Harridge  {d)i  and  they  shew  profert  is  not  demandable 
under  such  circumstances.  Again,  this  indenture  passed  only  the  equitable, 
not  the  legal,  interest  in  the  bond,  and,  therefore,  profert  of  such  a  deed 
cannot  be  demandable  in  a  Court  of  law.— [Lord  Denman,  C.  J.— -We  think 
that  is  an  answer.] — ^As  to  the  replying  special  facts. — [Lord  Denman,  C.  J.-— 
We  think  the  replication  good  as  to  that  ground.]— Also  the  assignment  was 
such  as  to  prevent  the  right  of  the  assignees  of  the  bankrupt  from  attaching. 
They  take  nothing  but  the  beneficial  interest ;  and  it  clearly  appears,  that  no 
auch  interest  was  in  existence  in  the  present  case.  No  distinction  exists,  in 
principle,  between  Winch  v.  Keding,  Dean  t.  Jamee  («),  and  the  present  case. 

Swann^  in  reply. — ^Profert  of  a  deed  is  demandable,  even  though  nothing  is 
oonyeyed  by  it,  and  it  relates  to  collateral  matter,  if  a  deed  was  necessary. 
Com.  Dig.  tit.  Pleader  (O.  7.) 

Lord  Denman,  C.  J. — The  plaintiff  is  entitled  to  judgment.  The  objectk>n 
that  the  plaintiff  ought  to  have  traversed  the  averment  that  the  debt,  legally 
Tested  in  the  assignees,  is  contrary  to  well  established  principles  in  pleading. 
It  lay  upon  the  plaintiff  to  shew  how  the  assignees  were  prevented  from  re- 
covering the  debt ;  and  that  he  has  done  by  stating  facts  which  show  that 
tbe  debt  did  not  vest  in  them ;  because  they  could  have  no  beneficial  interest 
in  it.  There  was  no  necessity  for  profert  of  the  indenture  of  assignment 
That  was  made  to  prevent  the  interest  from  vesting  in  the  assignees,  and  was 
a  complete  transfer  of  the  equitable  interest  of  the  plaintiff  to  two  of  his  exe- 
cutors. They,  therefore,  possess  an  interest  which  is  adverse  to  his,  and 
he  cannot  be  said  to  be  the  person  interested  under  it,  or  who  could  be  ex-* 

(b)  4  B.  &  Ad.  382 ;  1  A.  &  E.  883.  {d)  1  Saunders,  9. 

(c)  1   Biog.  N.  C.  697  ;    S.  C.   1         (e)  1  A.  &  £.  809,  n. 
Hodges,  8a 
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QMm'f  BmdL    pected  to  have  custody  of  it.     The  assignmeot  is  stated  to  bare  been  made 
Dangsrfikld    ^^^  ^  further  security ;  but  the  earlier  security  does  not  appear  to  bare  beeo 
V.  other  than  a  mere  personal  and  money  security.    Had  it  been  on  land,  it 

might  have  been  necessary  to  shew  that  it  bad  fiuied  to  satisfy  ihe  debt 

Patteson,  J. — I  am  of  the  same  opinion.  The  plea,  after  averring  the 
bankruptcy  of  the  plaintiff,  and  the  appointment  of  assignees,  continues,  that 
they,  by  reason  of  the  premises,  became  entitled  to  the  debt  in  question.  It; 
therefore,  the  replication  had  been  in  the  form  contended  for,  it  would  have 
been  a  complete  traverse  of  the  virtuU  cvjus,  of  a  mere  inference  of  law.  It 
is  clear  that,  in  order  to  be  valid,  it  necessarily  must  have  set  up  some  furtbrr 
right,  arising  from  other  facts,  as  has  been  done  here ;  otherwise,  by  admittinf 
all  the  facts  alleged  by  the  defendant,  the  plaintiff  would  have  been  placed 
out  of  Court. 

As  to  the  other  point,  that  profert  of  the  indenture  was  necessary.  Could 
the  bond  have  been  assigned  to  Gardiner  and  Efyte,  so  that  the  action  had 
been  brought  in  their  names,  the  objection  might  have  been  well  founded 
But  that  is  not  the  case ;  and  the  existence  of  the  indenture  is  alleged  u 
matter  of  inducement  only,  for  the  purpose  of  shewing  that  the  interest  io 
the  bond  had  not  passed  to  the  bankrupt's  assignees.  The  right  to  profert 
is  a  strictly  legal  right,  and,  as  1  think,  confined  to  the  parties  on  the  record. 
It  is  said  that  this  action  is  virtually  brought  by  Gardiner  and  Eiyie,  It 
may  be  so ;  but  I  cannot  import  any  equitable  rights,  which  they  may  possess, 
mto  the  consideration  of  this  demurrer.  It  is  enough  to  say  that  they  are 
not  the  plaintiffs  on  this  record. 

With  respect  to  the  other  point,  it  appears,  from  the  replication,  that  thi 
bond  was  assigned  to  secure  a  larger  debt  than  the  amount  of  the  bond ;  and 
the  replication  goes  on  to  say  that  more  is  still  due  than  that  amount.  Thei^ 
fore  it  is  clear,  that  no  beneficial  interest  could  accrue  to  the  bankrupt's 
estate.  If  the  indenture  had  disclosed  the  existence  of  any  other  security, 
then  a  doubt  might  have  arisen  whether  these  securities  might  not  have  pro- 
duced sufficient  to  pay  off  the  debt,  and  leave  some  benefit ;  but  under  the 
circumstances,  it  is  plain  that  nothing  could  pass  to  the  assignees. 

Williams,  J. — There  is  no  reason  why  the  plaintiff  should  be  compelled 
to  make  profert  of  this  indenture.  It  is  plain  that  the  assignment  does  not 
form  his  title  to  sue ;  it  goes  to  impeach,  rather  than  support  it.  It  has  been 
urged  that  some  interest  remained  to  the  assignees  in  this  bond.  I  am  not 
aware  what  that  interest  could  be.  The  amount  of  the  bond  was  less  than 
that  of  the  debt  it  was  assigned  to  support. 

Coleridge,  J. — The  general  rule  has  been  conceded  that  a  party,  who  is 
not  properly  m  possession  of  a  deed,  cannot  be  required  to  produce  it ;  but  it 
is  contended,  that  Gardiner  and  Elffie  are  the  actual  plaintiffs  in  this 
action.  No  authority,  however,  has  been  cited  to  shew  that  this  Court,  for 
such  a  purpose,  can  look  beyond  the  actual  record.  And  what  appears  there^ 
contradicts  the  supposition  that  the  plaintiff  is  interested  in  the  indenture. 

Judgment  for  the  plaintiff. 
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The  Queen  v.  The  Inhabitants  of  Somerbt.  Qutffnv  bma. 

Dee,  1. 

[PON  an  appeal  against  an  order  of  justices,  for  the  removal  of  John  Dixon  A  caq>enter't 

and  his  family,  from  the  parish  of  Melton  Mowbray^  to  the  parish  of  JJjth^M'accU** 

>merby,  both  in  the  county  of  Leicester,  the  Court  of  Quarter  Sessions  dent,  *nd,  with 

nfirmed  the  order,  subject  to  the  opinion  of  this  Coiu-t,  on  the  following  his  master,  he 

jg  __  went  to  his 

._  i-icf  >  father's  house. 

The  pauper,  John  Dixon,  was,  by  indenture,  bearmg  date  September  21st,  in  Melton  Mmo- 

05,  bound  apprentice  to  Wm.  Saul,  of  Samerby,  carpenter,  from  the  6th  fngyns^^and 

f  of  the  same  month,  for  seven  years.     The  indenture  contained  covenants  during  the 

it  the  pauper  should  do  all  lawful  commands  of  his  master,  and  that  his  ^at  unable  to 

ster  should  find  him  board,  lodging  and  washing  during  the  term.      The  ^^  •*  ^" 

jper  served  six  years  and  two  months,  in  Somerby,  under  this  indenture,  and  whilst  he ' 

en  he  met  with  an  accident,  and  became  unable  to  work ;  he  was,  in  con-  J!^h  hTs  fatSer 

uence,  taken,  by  his  master,  on  the  morning  following  the  accident,  to  his  his  master  em- 

aer's  house,  in  Melton  Mowbray  (which  is  six  miles  from  Somerby),  for  Jelf lottery  ^^ 

benefit  of  a  surgeon's  attendance ;  and  he  slept  at  his  father's  house  from  tickets  in  the 

t  time  until  the  cancellation  after  mentioned,  being  a  period  of  more  than  Tiilaftes,  in 

enty  days.     His  master  called  upon  him,  at  his  father's  house,  from  time  TO?iHrti  ?"*** 

ime,  to  see  how  he  was,  and,  during  that  time,  and  whilst  he  was  incapaci-  manuftctured 

xl  from  his  ordinary  employment,  under  the  indenture,  his  master  asked  andtbe^ppron- 

I  to  carry  out  and  sell,  in  the  villages  round  about  Melton  Mowbray,  lottery-  t»<^«  IkMr^^^f 

:et8,  by  which  the  holders  would  be  entitled  to  draw  in  a  lottery,  where  each  of  the 

prizes  were  to  be  articles  manufactured  by  the  master  in  his  trade,  which  buJthe'maste 

pauper  consented  to  do,  and  did,  up  to  the  cancellation  after  mentioned,  did  not,  in 

Is  a  compensation  for  this  service,  the  pauper  was  to  receive,  and  did  re-  JSmner^con- 

re,  one  shilling  on  the  sale  of  each  ticket,  which  his  master  observed  would  tribute  towards 

p  to  maintain  him.     The  master  also,  on  first  taking  the  pauper  to  Melton  ance,  although 

twbray,  promised  to  pay  the  surgeon  his  bill,  but,  failing  to  do  so,  the  ^  promised  to 

iper  paid  it  himself.     On   the  1st  of  February,  1812,  pauperis   father  geon's  bill  .-» 

ight  out  his,  the  pauper's,  time,  for  two  guineas,  which  he  paid  to  the  reli»tionshi?of 

ster,  and  the  indenture  was  cancelled  on  that  day,  and  the  master  receired  m^t^r  «na^ 

1  u  A*  I     *  •       1  ij  apprentice  con- 

k  such  tickets  as  remamed  unsold.  tinued,  and 

Die  questions  for  the  opinion  of  the  Court  were,  whether,  under  the  cir-  thattheap- 

,      ,  .  ,  4.    .  prentice  gained 

nstances  stated,  there  was  either  maintenance  of  the  apprentice,  by  the  a  settlement  in 

ster,  in  Melton  Mowbray  under  the  indenture,  or  service  by  the  appren-  ^aJ^althMgh 

?,  in  Melton  Mowbray,  under  the  indenture.      If  the  Court  should  be  of  the  sale  of  the 

nion  that  there  was  either  such  maintenance  and  such  service,  the  order  J^^wful." 
fessions  was  to  be  quashed,  if  otherwise,  to  be  confirmed. 

5ir  W.  W,  Follett,  Bumaby,  and  N,  Goldemid,  in  support  of  the  order  of 
sioDS. — The  principle,  upon  which  this  case  must  be  decided,  is  to  be 
od  in  Rex  v.  Ilkeston  (a).  There  the  pauper's  husband  was  apprenticed 
i  person  at  Ilkeston ;  during  the  first  two  years,  he  always  slept  at  his 

(a)  4  B.  &  C.  64. 
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Inhabitants  of 

SOMK&BY. 


Qasin*t  BenA.  father^s  house,  in  the  adjoining  parish  of  Radford,  working  in  Uie  day  it 
The  Queen  Hketton ;  but,  afler  that,  he  slept  at  his  master^s  house,  at  IlkesUm,  eietpL 
on  Saturday  and  Sunday  nights,  when,  with  his  master^s  consent,  he  slqH  it 
his  father^s.  The  Court  held  that  he  gained  no  settlement  at  Radford,  hy 
sleeping  at  his  father^s,  although  he  did  so  with  the  consent  of  his  master. 
Rex  V.  Banbury  (6),  is  not  consistent  with  Rex  v.  Ilkeeion.  In  the  premt 
case,  the  residence  at  Melton  Mowbray  was  not  in  the  character  of  ao  i^ 
prentice,  and,  therefore,  no  settlement  was  gained  by  reason  of  the  inhabitanqr 
there.  Rex  v.  Stratford-upon-Avon  {c),  is  distinguishable,  because  theietb 
apprentice  was  actually  serving  his  master  all  the  time  he  resided  in  anotlMr 
parish. — [IViliicnne,  J. — The  facts  of  that  case  are  very  similar  to  those  of  the 
present.] — ^Another  circumstance  distinguishes  this  from  all  the  cases  wM 
will  be  cited  on  the  other  side,  t.  e.,  the  employment  of  the  apprentice,  by  tb 
master,  in  an  unlawful  sale  of  lottery  tickets.  All  such  lotteries  are  iXkgd, 
and  are  public  nuisances ;  and  the  parties  who  are  coooerned  in  then  in 
liable  to  be  prosecuted  as  rogues  and  vagabonds,  10  &  11  Wm,  3^c  17; 
42  Geo.  3,  c.  119.  It  cannot,  therefore,  be  said,  that  there  was  any  serfici 
to  the  master  performed  by  the  apprentice,  of  which  the  Court  will  tik 
notice. 


/.  HUdyard,  contrd,  was  not  called  upon  by  the  Court. 

Lord  Denman,  C.  J. — It  seems  to  me,  that  the  relationship  of  master  iid 
apprentice  continued  whilst  the  pauper  was  residing  at  Melton  Mowbray.  I  do 
not  say,  that  if  a  master  and  his  servant  conspired  together,  to  do  an  uiilawM 
act,  such  a  service  would  confer  any  legal  rights ;  but  it  would  be  hard  to  nf 
that  an  apprentice,  who  innocently  obeys  his  master^s  commands,  is  ther^ 
prevented  from  claiming  a  settlement.  The  cases  shew  that  the  pauper  ob- 
tained a  settlement,  under  the  apprenticeship,  in  Melton  Mowbray., 

LiTTLEDALE,  Patteson,  and  Williams,  J.,  concurred. 

Order  of  Sessions  quashed  {d). 


{ 


b)  3  B.  &  Ado.  706. 
»  11  East,  17a 
(c^)  See  Rem  v.  InhabilantM  of  Sand- 


hurst,  6  A.  &  £.  130 ;  Wil.  Wol.  k 
Dav.  34. 


Dec.  I. 


The  Queen  v.  The  Jtistices  of  Cambridgeshire. 

The  Queen  v.  The  Justices  of  Salop. 

The  Queen  v.  The  Justices  of  Gloucestershire. 


A  notice  of  «n  ^RDERS  of  maintenance,  under  4  &  5  W.  4,  c.  76,  s.  72,  upon  the  putiliw 

an  order  of  ^^  fathers  of  two  bastard  children  having  been  applied  for  in  the  two(<M^ 

IT"*  n\Tr*irta.  ^^^  ^^  *^^^®  ^*^®  ^^  *^®  Quarter  Sessions  for  Cambridgeehire  and  Sde^ 

tivefatherof  a  respectively,  it  appeared  that  in  both  cases  the  notices  of  the  app&citioi^ 

under  4 &5 w.  Served  upon  the  putative  father,  were  signed  by  the  two  oTerseers  of  tk 

•4,  c.  76,  88.  T2, 

73,  must  be  signed  by  a  majority  of  the  whole  body  of  churchwardens  and  orereeen. 
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ttrish,  and  not  bj  the  churchwardens ;  and  the  two  oyeraeers  did  not  fonn    Queen's  BmmA. 
i  najority  of  the  whole  body  of  churchwardens  and  overseers.    Whereupon     TheQuuN 
he  Sessions  refused  to  hear  the  application.     Rules  nui  in  each  case  having  «• . 

een  obtained  for  a  mandamus  to  the  justices  to  hear  the  application,  Camuidob- 

SHias. 
Gunning  shewed  cause  in  MiehaelmuM  Term,  1837  (a),  against  the  6rst     ^®  Qvnit 
iilet»  which  was  supported  by  ArekbM  ;  and,  in  last  JVmii^  Term  (6),  Hum-  The  Justice*  of 
rmy  shewed  cause  against  the  second  rule,  which  was  supported  by  Whateley.     The^uuN 

V, 

Gnnnmg  and  Htim/rey. — The  73d  section  requires  that  notice  of  the  appli-^  Glou^mt*  -^ 
:ttlaon  shall  be  given  under  the  hands  of  the  "overseers  or  guardians.^'  By  shirb. 
Jie  interpvetation  clause,  s.  109,  overseers  are  explained  to  include  *'  church- 
wardens so  far  as  they  are  authorized  or  required  by  law  to  act  in  the  manage- 
(Bent  or  relief  of  the  poor,  or  in  the  collection  or  distribution  of  the  poor  rate."' 
.  Section  72  vests  a  discretion  in  the  overseers  or  guardians  as  to  the  making 
in  application;  and  s.  73,  provides  that  they  shall  pay  costs  in  case  the 
Oourty  on  hearing  the  application,  shall  not  think  fit  to  make  the  order.  The 
fiscretion,  therefore,  ought  to  be  exercised  by  all  the  parish  officers.  The 
4S  Eiiz.  c.  2,  s.  1,  constitutes  churchwardens,  overseers  of  the  poor,  and  the 
subsequent  Statutes  always  treat  them  as  such.  The  13&  14  CA.  2,c.  12,  s. 
19,  authorizes  churchwardens  and  overseers,  on  the  making  of  an  order,  to  seize 
the  goods  of  the  putative  father ;  and  enacts,  that  it  shall  be  lawful  for  the 
Sessions  to  make  an  order  for  the  churchwardens  or  overseers  to  sell  the 
goods.  The  59  G,  3,  c.  68,  s.  5,  requires  notice  of  appeal  against  an  order  to 
he  giren  to  the  churchwardens  and  overseers.  Before  the  Statute,  the  church- 
WBidens,  as  well  as  the  overseers,  have  always  acted,  in  such  applications,  as 
appears  from  the  forms  given  in  Burn's  Jusiice,  and  the  other  books  of 
piactice.  Assuming  it  to  be  competent  for  the  churchwardens  to  act,  then, 
the  notice  should  have  been  signed  by  the  majority  of  the  churchwardens 
and  overseers.  Rex  v.  Beeeton  (c),  Grindley  v.  Barker  (d),  Rex  v.  Derby* 
(e),  Rex  V.  Warmckekire  (/). 


ArehbM,  and  Whateley,  conird. — It  is  admitted  that  the  notice  must  be 
signed  by  a  majority  of  the  overseers,  but  churchwardens  are  not,  for  such 
purpose,  included  within  the  interpretation  to  be  given  to  the  word  overseers. 
An  application  of  this  nature  is  not  a  matter  connected  with  the  management 
er  relief  of  the  poor,  or  the  collection  or  distribution  of  the  poor  rate.  The 
object  of  making  it  is  only  the  indemnification  of  the  parish.  The  Statute  of 
Elizabeth  does  not  relate  to  the  filiation  of  bastard  children.  The  13  &  14 
Ck.  2,  the  first  bastardy  Act,  does  contain  the  provisions  stated,  but  it  does 
not  direct  that  the  application  for  the  order  shall  be  made  by  the  churchwar- 
dens. The  6  (r.  2,  c.  31,  s.  1,  and  49  G.  3,  c.  H8,  s.  2,  provide  for  theappli- 
caUon  being  made  by  an  overseer  or  substantial  householder,  without  any 
mention  of  the  churchwarden.  Churchwardens  are  overseers  of  the  poor,  ex 
^cio,  and  only  so.     The  interpretation  clause  states  that  guardians  of  the 

(a)    November    13th,   before  Lord  (c)  3  T.  R.  .592. 

ihnmany  C.    J.,   PaiteMony    fTiUiams  (d)  1  B.  &  P.  229. 

sad  Coleridge,  Jg.  (e)  1  N.  &  P.  703;  S.  C.  W^.  W.  & 

(5)  June  14tb,  before  Lord  Denman,  D.  248. 

C  J.,  LUUedaU,  Paiteeon  and  fFilU^  (/)  2  N.  &  P.  Id3;  S.  G  W.  W^.  & 

Mf,  Js.  D.  438. 
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Qute^tjjneh.  poor  are  included  within  the  word  overseer.     If  church  wardens  are  held  to  be 

The  QuBKN     included  in  the  present  case,  then  justices  of  the  peace  must  also  be  indnded, 

^    ,^-.       ^  since  they  are  enardians  of  the  poor  ex  officio. — [Patie^on,  J.,  mentional 

The  JiuUcet  of    ..  »r    ..    n-j-         ^vi..y\T 

Cam uLuioB-     J^J^  v.  iVorth  Ridtng  of  YorkMhire  (^).J 

Th^Q^  The  Court  postponed  giving  judgment  till  after  bearing  the  argomeoti is 

r.  The  Queen  v.  The  Jueticee  of  Gloueesierekire, 

^^^Salop^  ^  '"  ^^^^  ^^*^^' ^"  application  had  been  made,  at  the  Sessions  for  GloucetterM% 

The  QuBKN  ^<>r  ^n  order  in  bastardy  against  one  Haleey,    The  notice  of  application  reqaind 

^t^    «  ^' .       *  ^y  the  Statute,  was  signed  by  the  two  overseers  of  the  parish  of  WkUmauler, 

The  Justices  of      ''  .  .  \.  ^  *:         .  .  ,  ,       .  ,     ^ 

Gloucester-  and  by  a  guardian,  representmg  the  same  pansh,  at  the  board  of  gaardisBi^ 
for  the  Whittnineter  Union,  There  were  two  churchwardens  elected  anDoflf 
for  the  parish  of  Whitmineter,  The  Court  of  Quarter  Sessions  refused  to 
hear  the  application,  upon  the  ground  that  the  notice  had  not  been  given  bf 
the  proper  parties. 

A  rule  niei  for  a  mandamve  was  subsequently  obtained,  requiring  the 
Sessions  to  hear  the  ajpplication.  It  appeared,  by  affidavits  made  in  opposi- 
tion to  the  rule,  that  up  to  the  time  when  the  parish  of  Whitmineter  becne 
united  to  other  parishes,  for  the  purpose  of  forming  an  union,  under  the  4  ft 
5  W,  4,  c.  7(i,  the  poor  of  the  parish  had  been  under  the  controol  of  tvo 
churchwardens,  and  two  overseers. 

\  W,  /.  Alexander t  and  Cripps,  shewed  cause  in  MiehaelmaM  Term  last  (A) 
— Sec.  72,  of  the  4  &  5  W,  4,  c.  76,  empowers  the  overseers  or  guardians  of 
a  parish,  or  the  guardians  of  any  union  in  which  such  parish  may  be  sitail^ 
to  apply  for  a  bastardy  order  at  the  Quarter  Sessions ;  and  the  73d  sectioa 
-  requires  that  notice  of  the  application  shall  be  given  *'  under  the  handi  d 
such  overseers  or  guardians.**  Now  it  cannot  have  been  intended  by  tlMK 
provisions,  that  the  overseers  of  a  parish,  and  the  guardians  of  the  unioo  ii 
which  the  parish  is  placed,  should  both  have  power  to  make  this  appiicatioi. 
Such  a  construction  would  subject  a  party  to  answer  a  charge  twice^  at  the 
same  Sessions.  The  54th  section  shews  that  all  relief  is  to  be  ordered  by 
the  board  of  guardians;  and,  coupling  this  with  the  other  clauses  in  the  Ad, 
it  seems  that  if  a  parish  be  within  an  union,  the  guardians  alone,  have  power 
to  make  the  application  under  the  72d  section.  Here  the  notice  is  signed 
by  one  guardian  only,  and,  therefore,  the  notice  is  insufficient.  At  all  ennti, 
if  this  is  not  the  true  construction,  the  churchwardens,  as  well  as  the  ora^ 
seers,  ought  to  have  joined  in  giving  the  notice.  By  sec.  109,  it  is  enacted, 
"  that  the  word  overseer  shall  be  construed  to  mean  and  include  overseefs  d 
the  poor,  churchwardens,  so  far  as  they  are  authorized  or  required  by  bvio 
act  in  the  management  or  relief  of  the  poor,  or  in  the  collection  or  distribotioa 
of  the  poor  rate,  assistant  overseer,  or  any  other  subordinate  officer.**  Bj 
the  43  EUz.  c.  2,  sec.  1,  the  churchwardens  are  made  overseers  of  theptnr. 
Rex  V.  The  Jueticee  of  Lancaehire  (i),  Rex  v.  The  Jueticee  of  Derhf- 
ekire  (j  ),   Rex  v.  The  Jueticee  of  Warwickehire  (A),  were  also  cited 

Sir  /.  Campbell,  A.  C,  in  support  of  the  rule. — The  argument,  on  tk  - 

ig)  2  N.  &  P.  103 ;  W.  W.  &  D.  395,         (t)  5  B.  &  Al.  755. 
S.  C.  (J)  W.  W.  &  D.  248;  6  A.  k  i 

(A)  A^ot/em^er  12  and  13,  before  Lord  873. 
Denwan,  C.  J.,  Patteson,  fFiUiam*  and  (k)  W.  W.  &.  D.  438;  6  A.  &  & 

Coleridge,  ^%.  885. 
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other  side,  can  only  be  supported  by  goings  in  the  very  teeth  of  the  72d  see-  Qmat^t  Bwicfc, 

tion  of  the  Statute,  which  empowers  the  overseers  or  guardians  to  make  the  TheQutKn 

application.     No  difficulty  wHl  arise,   in   practicOi  by  giving  a  concurrent  «,,*'•. 

power,  because  the  justices  would  be  bound  to  hear  the  application  which  is  Cambrioob- 

entered  first  at  the  Court  of  Quarter  Sessions.     The  present  notice  is  suffi-  th*"'**' 

cient  for  two  reasons.      First,  the  word  overseers,  used  in  the  72d  section,  p^ 

does  not  include  the  churchwardens.    Secondly,  if  it  be  held  that  a  ma-  The  Justices  of 

lority  of  the  parish  officers  or  guardians  ought  to  concur  in  making  the  appli-  xhe  Quebn 

cation,  then  it  was  a  question  of  evidence  for  the  Court  of  Sessions,  whether  _       *'• 

the  notice  was  not  signed  by  the  authority  of  the  others.     If  the  109th  sec-  Gloucbstbr- 

tion  is  to  be  observed,  then  ail  subordinate  officers  must  join  in  giving  the  shibb. 
Doticey  which  is  too  absurd  a  construction  to  be  supported.     In  Rex  v.  The 
Justices  of  Lanceuhirct  the  majority  of  the  parish  officers  dissented  from 
the  «pplicaUon  which  was  made.                                             ^^^  ^^  ^^^^ 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — In  each  of 
these  cases  application  was  made  for  a  mandamus  to  enter  continuances,  and 
bear  an  appeal  in  bastardy,  the  Court  of  Quarter  Sessions  having  refused  to 
entertain  it,  for  the  same  objection  to  the  notice  given  to  the  putative  father, 
▼iz.,  that  it  was  not  signed  by  either  churchwarden,  but  only  by  the  two 
overseers  appointed  by  the  justices  of  the  peace.  The  73d  section  of  the 
Poor  Law  Amendment  Act  contains  an  express  proviso  that  no  such  applica- 
tion shall  be  heard  at  the  Sessions,  unless  "notice  shall  have  been  given 
under  the  hands  of  such  overseers  or  guardians ;''  and  the  reference  is  to  the 
preceding  clause,  which  empowers  the  overseers  or  guardians  of  the  parish, 
likely  to  be  burthened,  to  apply  to  the  Sessions  for  relief.  It  is  admitted  • 
that,  of  those  who  are  by  law  required  to  give  the  notice,  the  majority  must 
appear  to  have  concurred  in  it  by  signing  the  notice  itself;  and  the  Statute 
43  Eliz,  constitutes  the  churchwardens,  overseers.  But  the  maintenance  of 
bastard  children  is  said  not  to  be  a  matter  connected  with  the  relief  of  the 
poor — an  assertion  on  the  face  of  it  untenable,  as  the  inability  of  the  mother 
to  support  her  child,  and  the  consequent  necessity  of  calling  on  the  parish  to 
do  BO,  are  the  very  foundation  of  the  proceeding.  A  difficulty  is  raised  from 
the  interpretation  clause,  which  enumerates  all  such  persons  as  shall  be 
meant  and  included  in  the  term  "  overseer,'^  wherever  it  occurs  in  the  Act. 
Those  persons  are  ''overseers  of  the  poor,  churchwardens  so  far  as  they  are 
aathorized  or  required  by  law  to  act  in  the  management  or  relief  of  the  poor, 
or  in  the  collection  or  distribution  of  the  poor  rate,  assistant  overseers,"  and 
all  subordinate  persons  employed  in  the  relief  of  the  poor ;  and  it  is  argued 
that  the  legislature  could  not  intend  the  majority  of  this  indefinite  and  fluctu- 
ating body  to  concur  in  giving  the  notice.  The  argument  goes  rather  to 
ahew  the  inconvenience  of  requiring  the  majority  to  act,  than  to  determine 
whether  a  churchwarden  is  an  overseer — the  real  question  in  these  cases. 

But  we  apprehend  that  an  interpretation  clause  is  not  to  receive  so  rigid  a  con- 
struction ;  that  it  is  not  to  be  taken  as  substituting  one  set  of  words  for  another, 
nor  as  strictly  defining  what  the  meaning  of  a  word  must  be  under  all  circum- 
stances. We  rather  think  that  it  merely  declares  what  persons  may  be  compre- 
hended within  that  term,  where  the  circumstances  require  that  they  should. 

We  cannot,  however,  refrain  from  expressing  a  serious  doubt  whether  in- 
terpretation clauses,  of  so  extensive  a  range,  will  not  rather  embarrass  the 
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QuM^tBmiek,  Courtt  in  Iheir  decisions,  than  afford  that  assistanoe  which  Ihey  oonienplste. 

Hi«  QuBKN  ^^^  ^®  principles  on  which  they  are  themselves  to  be  interpreted  may  be- 

«•.  come  matter  of  controversy ;  and  the  application  of  theniy  to  particular  cties» 

Camulidob-  may  give  rise  to  endless  doubts.     In  the  present  instance,  we  are  oonviiteed 

'"iV'  that  the  109th  section  did  not  mean  to  make  it  necessary  for  a  notice,  under  tk 

fu  73d  section,  to  be  signed  by  others  than  are  required  by  the  TSd,  which  meicij 

*'^***^LOF**  **'  requires  that  a  majority  of  the  overseers,  in  the  ordinary  sense  of  the  iwd, 

The  QuBBM  .j  should  concur  in  signing  it.     We  mean,  of  course,  the  substantial  houe- 

The  Jut'tices  of  ^'^^1^^*  ^^^  ^^  ^^^^  '°  number  to  be  appointed  by  the  justices  of  the  pesoe^ 
Gloucistbr-    whom  the  43d  Eiiz.  associate  with  the  churchwardens,  declaring  all  to  be 
overseers  of  the  poor.     A  notice,  therefore,  signed  by  the  former  class  skme; 
is  bad  :  the  Sessions  were  justified  in  dismissing  a  proceeding  founded  oo  sad 
notice;  and  these  several  rules,  for  writs  of  mandamus^  must  be  discfasiiged. 

Rale  dischaiged. 


HeYWOOD   V.   COLLINGE. 

Thedeclara-  f^ASEL     The  declaration  stated  that  the  defendant  sued  out  a  writ  of  fti 

tha"  thV^e.  miitutf  against  one  /.  fV.  and  the  plaintiff,  indorsed  for  bail  for  240C 

fendant  arreet-  whereupon  the  plaintiff  was  arrested,  and  kept  in  prison  until,  &c,  when  Ik 

and  d^etiTned*^*  ^^8  discharged  out  of  custody,  by  reason  of  the  defendant  not  having  dedand 

him  in  custody  against  him ;  that  the  defendant  could  and  might  have  procured  a  judgmai 

charged,  hv  in  that  suit,  if  he  had  thought  fit ;  and  that,  at  the  time  of  conunitting  the 

dTT^d^V  grievances,  the  said  suit  was  still  pending. 

haying  de-  That  the  defendant,  intending  to  harrass  the  plaintiff,  and  to  cause  hin  to 

dlfe^kit*'*^*  be  arrested  again  for  the  sum  of  230/.,  parcel  of  the  said  sum  for  whidi  he 

might  have  had  already  been  arrested,  and  without  the  leave  of  the  Court  of  Exchaipiir, 

judgment*in  o^  of  any  judge  or  baron  thereof,  or  of  the  Court  of  Kin^9  Benekf  or  of  inj 

that  suit,  if  he  mdze  thereof,  and  without  any  reasonable  or  probable  cause,  malicioiisiT 

had  thought  '^       %  ^     ,       ^  j.  rj-.      t     n         n  ..V.  .  .      » 

fit:  but  that  sued  out  of  the  Court  of  King  $  Bench  a  writ  of  eaptaf  ad  respomaenmm 

tendinffto'  *"*  against  the  plaintiff,  which  he  maliciously  caused  to  be  indorsed  for  bsH  fiv 

harrauthe  230/.,  parcel  of  the  former  sum  of  240/.,  for  which  he  had  been  before  arrested; 

wi*th^ut 'leave  up^°  which  said  writ  of  capiat,  the  plaintiff,  being  then  in  custody,  wssde- 

o%^  ^aV^  tained  until  he  was  discharged  by  the  order  of  PatUMon,  J.,  to  the  damage^  ^ 
diequer,  or  of'        The  fourth  plea,  in  substance,  was,  that  the  last  mentioned  suit  was  itil 

Eny  judge  pending  in  the  Court  of  King* 9  Bench  at  the  commencement  of  this  actioiL 

without  any  Demurrer  and  joinder, 

reasonable  or 

Ee^miici^u'ir*  ^'  ^'  ^^^f^^  ^  support  of  the  demurrer.    This  plea  is  neither  a  t* 

arrested  him  a  verse  nor  a  confession  and  avoidance.     This  is  not  an  ordinary  action  fort 

5be*same  cM»e  nialicious  arrest.     Had  it  been  so,  the  pendency  of  the  suit  would  btfe 

of  action.       .  afforded  an  answer ;  because  no  such  action  could  be  maintained*  had  that 

Flea:  that        ,  ,  ^        i  ^     %  '         r*^  •  ^ 

the  last  men-  been  a  good  cause  for  the  commencement  of  the  suit     The  tDaintenance  a 

stiSlpendin'^**  ^^*®  action  IS  quite  consistent  with  the  existence  of  a  good  cause.    The 

On  general  de-  plaintiff  does  not  complain  that  the  defendant  had  no  cause  of  action,  hot  b^ 

plea^— Heiif  ^^^^  ^^  ^^^  ^^n  arrested  a  second  time  for  the  same  demand,  althoogh  t 

thatitwasbad,  judgment  might  have  been  obtained  in  the  first  action. 

and  that  the  de-  •*   ^  ® 

claration  {dubitcadCf  Lord  Denman^  C.  J.)  was  good. 

Semble,  that  the  declaration  wonld  have  been  held  bad  on  special  demurrer,  because  it  ought 
to  have  alleged  that  the  second  arrest  was  made  solely  to  injure  the  plaintiff,  and  without  any 
object  of  benefit  to  tho  defendant 
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It  18  trae  tiiat  in  SchMel  r.  Fairbain  (a),  which  was  an  action  for  not  Qm«»'«  BmdL 
eountermanding  a  writ  of  capias,  after  payment  of  the  debt,  it  was  held  that     hbtwooo 
the  action  would  not  lie;  but  there  it  was  not  alleged  that  the  continuance  of  v. 

the  action  was  malicious.  So  in  Pa^e  v.  Wipie  (b),  the  judgment  was 
arrested,  because  it  was  not  alleged  that  the  act  was  done  wilfully  and  mali- 
ciously. 

From  these  two  cases,  it  may  be  collected,  that  had  the  declaration  con- 
tained an  allegation  of  malice,  the  actions  would  have  been  maintainable. 
Such  allegation  exists  in  the  present  declaration.  Grainger  v.  Hill  (c)  is  an 
authority  to  shew,  that  in  an  action  for  abusing  the  process  of  the  Court,  it  is 
not  necessary  to  prove  that  the  action,  in  which  such  process  was  employed, 
has  been  determined.  And  the  reason  for  such  holding  is  obvious,  otherwise 
a  malicious  creditor  might  arrest  his  debtor  with  impunity  a  hundred  times, 
every  time  for  the  same  cause  of  action,  until  the  original  action  was  deter- 
mined. Yet  he  would  always  have  a  good  cause  of  action  until  the  money 
was  paid.  In  Crozer  v.  PiUing  {d),  it  was  held,  that  an  action  would  lie 
against  a  party  for  maliciously  refusing  to  accept  from  a  defendant  in  execu- 
tion the  debt  and  costs,  and  to  sign  an  authority  for  his  discharge.  Yet, 
there,  the  action  never  could  have  terminated  in  favour  of  the  defendant.  It 
may  be  objected,  that  the  declaration  does  not  negative  the  making  of  an 
order  by  a  judge  of  the  Court  of  Common  Pleas  ;  but  such  omission  cannot  be 
taken  advantage  of  on  general  demurrer :  and  even  had  such  an  order  been 
obtained,  this  action  might  still  be  maintainable,  as  the  declaration  alleges 
that  the  second  arrest  was  malicious. 

W.  H.  Watson,  conlra.— Upon  this  declaration,  it  does  not  appear  very 
dearly  whether  the  plaintiff  complains  because  two  writs  were  sued  out  for 
the  same  cause  of  action,  or  because  the  second  arrest  was  without  reason- 
able and  probable  cause.  If  this  is  the  ordinary  action  for  malicious  arrest, 
then  the  declaration  is  bad,  and  the  plea  is  good.  And  that  seems  to  be  the 
character  of  it,  with  the  additional  circumstance,  that  two  writs  have  been 
aiied  out  If  so,  it  ought  to  have  been  alleged  that  the  former  proceedings 
are  determined,  Com,  Dig,,  Action  on  ike  Case  for  conspiracy,  (C.  5.)  There 
M  nothing,  save  the  practice  of  the  Court,  founded  on  a  rule  of  M,  T,  15 
CSI.  2  («),  to  prevent  a  plaintiff  from  making  a  second  arrest.  It  may  be  done 
on  all  occasions,  under  a  judge^s  order;  and  sometimes,  as,  for  instance, 
where  there  has  been  bad  faith,  without  such  order,  Cantellow  v.  Free- 
Moa  (y),  Olmius  v.  Delaney  (g).  And  the  declaration,  in  this  case,  does  not 
negative  the  making  of  such  order  by  a  judge  of  the  Court  of  C.  P.  No  pre- 
cedent can  be  adduced  for  such  an  action  as  the  present.  No  action  can  be 
maintained  for  arresting,  contrary  to  the  practice  of  the  Court,  a  married  wo- 
man»  a  certi6cated  bankrupt,  or  a  discharged  insolvent,  or  any  other  privileged 
person.  A  vk>lation  of  a  rule  of  practice  is  not  a  ground  of  tfction.  The 
cases  cited  are  not  applicable.  In  Scheibel  v.  Fairbain,  Page  v.  Wiple,  and 
Cfrozer  v.  Pilling,  the  debt  and  costs  had  been  all  paid  or  tendered.  The 
defendant^  m  this  action,  has  not  abused  the  process  of  the  Court,  as  was  the 

»  1  B.  &  P.  388.  (cO  4  B.  &  C.  26. 

>)  3  East,  314.  (e)  1  Tidd,  175. 

[c)  4  Bing.  N.  C.  212  j  S.  C.  I  Ar-         (J)  1  C.  &  M.  536. 
Id,  42.  (i)2  Str.  1216. 
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Omm^BtimA.  caie  in  Gramgt  v.  HiU.     Comtini  t.  lAghtfooi(k),  and  iStoAt  t.  fRUCt (t), 
HiTwooo      ^^'^  actions  similar  to  the  present,  and  the  Court  held  that  they  would  not 
r.  lie.    Supposing  the  defendant  to  have  been  wrongfully  arrested  a  seoond  Vaat 

the  second  action  will  be  defeated,  and  the  plaintiff  will  be  mulcted  io  costs. 

R,  F,  Richardt,  in  reply. — By  costs,  in  such  a  case,  the  party  obtains  no- 
thing more  than  a  compensation  for  the  expences  incurred  by  the  suit.  H« 
can  recover  nothing  for  the  deprivation  of  his  liberty,  nor  for  the  special  da- 
mage ;  such  as  loss  of  a  voyage,  &c.,  which  he  may  have  incurred  by  the 
second  arrest.  And  the  process  being  regular,  the  party  could  not  obttiD 
his  discharge  by  application  to  the  Court.  Cameron  v.  Lu^ht/ooiwMU 
action  of  trespass  merely  for  the  arrest  of  a  privileged  person,  without  anr 
allegation  of  malice;  but  De  Grey,  C.  J.,  observes,  that,  with  respect  at  let^ 
to  one  species  of  privileged  persons,  it  had  been  said  that  an  action  might  be 
maintained.  In  Stokes  v.  Whiie  the  Court  thought  that  the  circumstanoei 
did  not  prove  the  existence  of  malice. 

Lord  Denman,  C.  J.  (after  stating  the  pleadings). — ^This  plea  treats  the 
case  as  if  it  had  been  an  ordinary  action  for  a  malicious  arrest.  Had  it  bees 
so,  the  plea  itself  would  have  been  unnecessary ;  because  the  declaratiot 
would  have  been  bad  for  want  of  an  allegation  that  the  former  procenfinp 
had  been  determined.  The  ground  of  this  action,  however,  is  notanordioirj 
malicious  arrest,  but  rather  an  abuse  of  the  process  of  the  Court,  by  whidi 
the  plaintiff  has  been  subjected  to  a  second  arrest.  I  am  unwilling  to  mj 
that  this  action  can  be  maintained.  It  appears  to  be  without  precedent ;  and 
I  have  had  some  doubts  whether  the  defendant  has  done  anything  moie  thia 
by  law  he  is  entitled  to  do.  If  that  were  so,  it  certainly  would  not  be  coi- 
petent  to  the  plaintiff,  simply  by  averring  the  proceeding  to  have  been  milici- 
ous,  to  create  a  new  kind  of  action,  and  a  new  cause  of  grievance.  Had  the 
declaration  been  specially  demurred  to,  I  should  have  been  of  opinion  thtt  ii 
was  bad,  inasmuch  as  it  ought  to  have  stated  that  the  second  arrest  was  imile 
solely  to  injure  the  plaintiff,  without  any  reasonable  object  of  benefit  to  the 
defendant,  or  further  probability  of  obtaining  his  debt.  However,  the  dedt- 
ration  does  contain  an  allegation  of  malice ;  and  as  it  now  must  be  considereil 
as  if  demurred  to  generally,  I  think  that  it  may  be  sustained. 

Pattbson,  J. — J  think  that  this  action  cannot  be  considered  as  bnmghtibr 
a  violation  of  the  practice  of  the  Court,  for  which  certainly  no  action  wooU 
lie.  I  am  of  opinion  that,  under  the  circumstances,  it  may  be  maintained, 
although  the  declaration  might  have  been  bad  on  special  demurrer. 

Williams,  J. — This  plea  affords  no  answer  to  the  action ;  and,  as  the  de- 
claration has  not  been  demurred  to  specially,  I  think  that  it  is  good  Tte 
allegation  "  maliciously"  seems  to  me  to  override  all  the  other  statefncnts. 

CoLBRiDOB,  J. — The  plea  being  out  of  the  question,  we  hare  only  to  coh 
aider  the  declaration,  and  that  as  if  generally  demurred  to.  Now,  if  we  hoM 
this  declaration  bad  on  general  demurrer,  we  must  be  prepared  to  go  the 

(h)  2  W.  Bl.  1190.  (i)  4  Tyr.  786. 
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^h  of  saying  that  a  party  might  use  the  process  of  the  Court  for  the  ex-  QiiMm't  Bench. 

18  purpose  of  harrassing  another,  who  would  be  without  any  kind  of  legal  n^Twooo 

edy.     It  is  not  an  answer  to  this  action,  to  say  that  it  is  new  in  character,  «. 

1  principle  it  is  maintainable,  as  1  think  that  it  is.  ollinoe. 

Judgment  for  the  plaintiff. 


Graves,  Cheesbwright  and  Lermillb  v,  Colby.  Dec.  i. 

kEBT.    The  declaration  set  out  certain  letters  patent  of  King  James  the      1.  ,A  bye- 
Ist,  whereby  the  turners  of  London  were  incorporated,  by  the  name  of  fine/made'by  a 

master,  wardens,  and  commonalty  of  the  turners  of  London^  with  power  to   corporation, 

and  be  sued  in  that  name ;  and  providing  that  one  of  the  commonalty  the  payment  to 
uld  every  year  be  declared  the  master  of  the  aforesaid  mystery,  and  that   g^^***®  J°  \ 
•  of  the  commonalty  should  be  elected  wardens,  and  also  that  there  should  conx>ration. 
Lhirteen  more  of  the  commonalty,  assistants;  that  it  should  be  lawful  for  charter  t^e*^^ 
n  to  hold  a  court  and  make  bye-laws,  to  be  enforced  by  such  pains,  pun-  incorporated 
nentSy  and  penalties,  by  imprisonment  of  the  body,  or  by  fines,  as  to  the  dcm  were  cm- 
ter^  wardens,  and  assistants,  for  the  time  being,  might  seem  fit ;  and  that  P"^'|^  to 

said  master,  wardens,  and  commonalty  aforesaid,  and  their  successors,  a  bye-law  was  * 
hi  have  the  said  fines,  &c.,  to  their  own  use,  without  the  impediment  of  thich*£^id* 
said  king,  his  heirs,  or  successors.      The  declaration  then  alleged,  that  that  every  per- 
823,  the  folbwing  bye-law  was  made  : — Every  person  being  of  the  cloth-  be"rtewarf,  and 
or  livery  of  the  said  mystery,  who  should  be  thereafter  chosen  to  be  neglecting  to 
rartl  of  the  said  mystery,  and  should  neglect  or  refuse  to  take  on  him   office,  should 
execution  of  the  said  office,  should  forfeit  and  pay  to  the  master  and  SJi^gte^^JS^ 
lens  of  the  said  mystery,  for  the  time  being,  or  to  one  of  them,  for  the  wardens  of  the 

relief,  and  maintenance  of  the  said  mystery,  the  sum  of  15/.     It  was  then  ^^  \SI\\mI* 
red,   that  the  said  fine  being  reasonable,  &c.,  was  afterwards  examined,  being,  or  to  one 
ired,  and  approved  of  by  the  Lord  Chancellor  and  chief  just  ices,  according   use,  relief,  and 
le  Statute ;  that,  on  the  16th  May,  1833,  the  defendant,  being  of  the  said  ?he  sSdTt-''^ 
ling  or  livery,  was  duly  chosen  to  be  steward  of  the  mystery,  for  the  terv,  a  fine  of 

next  ensuing,  but  that  he  refused  to  take  upon  him  the  said  office  ;  (hat,      3  j^^^  ^^ 
le  time  of  such  election  and  refusal,  the  said  W.  Graves,  the  plaintifT,   action  to  reco- 
master,  and  the  said  other  plainlifis  were  wardens  of  the  said  mystery,   brought  by  the 
reby  an  action  had  accrued  to  them,  so  being  master  and  wardens,  to  *""***''  »"^ 
and  and  have  the  said  sum  of  15/.  as  a  fine.  were  in  office  at 

^a:  that,  at  the  time  of  the  commencement  of  the  suit,  the  plaintifiT,  Vm  incused,"*' 
V€S,  was  not  the  master,  nor  the  other  plaintiffs  the  wardens  of  the  said  ^^^  ^^^^  "^^^^ 

out  of  office 
•tery.  when  the  action 

lepHeahon,  that  at  the  time  the  defendant  was  so  chosen,  &c..  and  at  the  !?•  ^o^^^nc- 
m  ^       J     «^         1.        I  •     -o*    ^  11  ed,  was  held 

I  be  80  refused,  &c.,  the  plaintin.  Graves,  was  master,  and  the  other  not  to  be  sua- 

ntifls  were  wardens  of  the  said  mystery;  concluding  to  the  country .  ^'J^qLw* 

htural  demurrer  and  joinder.     In  Hilary  Term,   the  demurrer   was  whether  the 

oed  by  R.  Gurney,  for  the  defendant,  and  Sir  fV.  W.  Foliett  for  the  ja^'or  Ae* 

ntifls.     All  the  cases  cited  are  fully  considered  in  the  judgment  which  was  ""5*'  *^. 

ivered  during  this  Term.  r*        j         u  were  in  office 

Cur.  aav.  VUlt.        when  the  action 

was  commence 
ed,  could  hsTe  maintained  the  action, 

"^OL  I.  3   B 
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Queen'tBendL       Lord  DsNMAN,  C.  J.,  on  this  day,  delivered  the  judgment  of  Uie Court— It 
is  not  disputed  but  that  the  subject  matter  of  the  bje-law,  as  ooofirmei  by 
the  Lord  Chancellor  and  two  chief  justices,  is  legaL     But  the  objections  totk 
action  are,  first,  that,  as  the  charter  directs  that  the  master,  wardoHi  mi 
commonalty  of  turners  shall  have  the  fines  and  amercements  for  the  brnd 
of  the  bye-law,  to  the  use  of  the  master,  wardens  and  commonalty,  the  ioe 
ought  to  have  been  directed  to  be  paid  to  the  master,  wardens  andcoih 
monalty,  and  not  to  the  master  and  wardens  of  the  mystery  or  art,  thooghk 
be  expressed  to  be  paid  for  the  use,  relief,  and  maintenance  of  the  myitcfj 
or  art.     The  next  objection  is,  that,  supposing  the  bye-law  to  be  Talid,  as  fir 
as  relates  to  the  penalty  being  to  be  paid  to  the  master  and  wardens  of  tk 
mystery  or  art,  for  the  use,  relief  and  maintenance  of  the  mystery  or  art, 
yet  that  the  action  ought  not   to  be  brought   by  the   present   piamtiflb, 
who,  though  they  were  the  master  and  wardens  when  the  penalty  becme 
forfeited,  yet  they  had  ceased  to  be  so  before  the  action  was  brought,  aad 
that  Uie  action,  if  maintainable  at  all,  should   now  be  by  the  corporals 
body  at  large,  or  else  by  the  persons  who  were  the  master  and  wardens, 
when  the  payment  was  sought  to  be  enforced  by  bringing  the  action.    A» 
to  the  first  objection,  we  think  that  a  bye-law,  made  by  a  corporatioo, 
cannot  direct  the  payment  to  be  made  to  a  stranger  to  the  corporation,  with 
the  exception,  indeed,  that  it  may  be  made,  payable  to  the  chamberlain,  whs 
is  considered  as  the  treasurer  of  the  corporation,  and  which,  therefore,  is,  m 
eflect,  making  it  payable  to  the  corporate  body  itself,  because  he  istheoffeer 
whose  duty  it  would  be  to  receive  the  money,  and  to  take  care  of  it  wbeaso 
received.    This  appears  from  the  case  of  Bodwic  v.  Fenneli  (a),  where  the 
penalty  was  given  to  any  person  who  would  sue  ibr  it.     The  case  underweal 
much  consideration ;  and  the  Court  gave  judgment,  that,  although  a  hoij 
politic  has  power  to  make  a  bye-law  to  enforce  a  penalty  for  breach  of  t 
custom,  yet  they  cannot  give  an  action  to  recover  that  penalty  to  a  stnnger; 
but  the  corporation  themselves,  or  somebody  for  them,  as  the  chamberisiD b 
the  case  df  the  city  of  London,  must  sue  for  it.     If  the  law  were  otherwise 
it  would  be  very  inconvenient ;  it  would  be  like  assigning  a  chose  in  sctioii, 
which  the  policy  of  the  law  will  not  endure.     In  the  course  of  the  arguroeo^ 
some  cases  were  cited  which  established  the  principle,  with  the  exception  as 
to  the  chamberlain.      In  the  case  of  Hollingt  v.  Hungerford  (6),  3  Gto.  I, 
which  was  debt  on  a  bye-law  for  the  recovery  of  a  penalty,  by  the  chalDbe^ 
lain  of  Briitol,  the  bye-law  was  made  under  a  power  in  their  charter  to  make 
bve-Iaws  for  penalties  to  be  recovered  for  the  use  of  the  corporation,  and  an 
objection  was  made,  that  the  chamberlain  was  a  stranger  to  the  corporatioa, 
a  stranger  to  the  right,  and,  therefore,  a  stranger  to  the  remedy  ;  but  it  «is 
held,  that  the  action  was  well  brought,  and  that  eamerttrius  exvi  termini ^gi^- 
fies  the  theiaurarius  of  the  corporation ;  and  they  declared  that  he  reooTeied 
for  the  benefit  of  the  corporation.     And  the  Court  would  take  notice  of  the 
relation  there  is  between  the  chamberlain  and  the  corporation;  and  that  he ii 
no  stranger,  but,  as  it  were,  part  of  the  corporation.     In  the  case  of  Th 
Chamberlain  of  London  (c),  it  was  considered,  that  a  penalty  might  be  par- 
able to  the  chamberlain  of  London,     And  so  also  in  Bostcartk  v.  Homt(d). 

(«)  1  Wil8.  233.  (c)  5  Rep.  62. 

(6)   Cited  in  Bodwic  v.  FenneU,  1  (a)  Cas.  temp.  Hardwicke,  405;  ^ 

Wila.  235.  Strange,  1015. 
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an  action  for  the  penalty  of  a  bye-law  was  brought  by  the  chamberlain  of  QuemCt  BmcA. 

London,      n  The  Mayor,  4^c,,  of  Bedford  v.  Fox  (e),  a  penalty  was  made       graves 

payable  to  the  chamberlain  of  Bedford,  and  no  objection  on  that  account.  v* 

Id  Heeketh  v.  Braddock{f),  a  penalty  was  made  payable  to  the  treasurers  of 

Cheeter.     The  case  of  Totterdell  v.  Harriiy  Masters  of  the  Tailors*  Company 

at  Bath  v.  Glazby  (y),  is  a  very  strong  one  to  shew  that  a  penalty  cannot  be 

made  payable  to  a  stranger.     The  bye-law  was  made  by  the  corporation  of  the 

dty  of  Bath,  in  which  city  there  was  a  guild  and  company  of  tailors,  free  of  the 

city,  and  two  masters  for  the  government  thereof,  and  a  custom  that  none  should 

exercise  the  trade  of  a  tailor  within  the  city,  unless  he  was  free  of  the  trade  and 

city ;  and  a  bye-law  was  made  by  the  corporation  of  the  city,  imposing  a  penalty 

of  3#.  4d.  a  day  against  any  one  exercising  the  trade,  not  being  free  thereof,  to 

be  levied  by  distress,  or  recovered  by  action  of  debt,  by  the  masters  of  the 

company  for  the  time  being,  for  the  use  of  the  poor  of  the  company  of  tailors. 

The  Court  held  the  bye-law  was  a  bad  one,  because  these  tailors  are  not  the 

corporation  of  Bath,  and,  therefore,  the  bye-law  is  ill  in  giving  the  action  to 

the  masters  of  the  tailors'  company  for  the  time  being,  who  are  strangers  to 

the  corporation  of  Bath  ;  for  to  give  it  to  any  body  else,  is  like  assigning  a 

chose  in  action,  which  the  policy  of  the  law  will  not  allow.     And  this  case  is 

the  stronger,  because  the  penalty  was  made  payable  to  the  persons  for  whose 

benefit,  in  trust  for  the  poor  of  the  company,  the  penalty  was  to  be  applied. 

At  the  same  time,  if  the  doctrine  of  this  case  were  necessary  to  support  the 

jtidgment  we  are  about  to  pronounce,  we  should  pause  a  little ;  for  it  is  very 

tttraordinary,  that,  in  little  more  than  two  years  ader  this  decision,  in  the 

ComMum  Pleas,  which  was  in  Trinity  Term,  5  Geo,  3,  a  case  was  decided. 

Id  the  King*s  Bench,  in  Michaelmas  Term,  7  Geo.  3,  by  the  name  of  Wool-' 

ley  and  another  v.  Idle  (h),  where  the  plaintiflTs  were  the  masters  of  the 

Miowship  ^d  company  of  master  tailors,  of  the  city  of  Bath,  for  a  penalty 

mder  the  very  same  bye-law,  at  least  as  far  as  appears,  and  judgment  for 

Ae  ptaintiflTs  on  demurrer,  Lord  Mansfield  saying  there  was  no  doubt    It  is 

Tcry  true  the  question  there  was  solely  upon  the  validity  of  the  custom,  and 

IK>  objection  made  to  the  bye-law,  as  in  the  case  in  Wilson,     But  the  most 

extraordinary  part  of  the  case  is,  that,  in  little  more  than  two  years,  the  masters 

of  the  same  company  should  have  thought  of  bringing  an  action  on  a  bye«Iaw 

which  had  been  held  bad,  and  that  the  defendant  should  not  have  raised  the 

objection,  because  the  circumstances  of  the  former  decision  must  have  been 

known,  one  would  suppose,  amongst  the  tailors  in  Bath,  persons  most  in- 

tciested.     But  we  are  to  consider,  in  the  case  before  us,  whether  the  penalty, 

bring  made  payable  to  the  master  and  wardens,  for  the  use  of  the  company, 

b  bad  on  that  account     The  master  and  wardens  are  not  strangers  to  the 

company  ;  for  they  are  the  two  chief  integral  parts  of  the  corporation.     It  is 

la  be  observed,  that,  in  the  case  of  Ellington  v.  Cheney,  9  Geo,  2,  cited  by 

Mr.  Justice  Foster,  in  Bodtoic  v.  Fennell,  it  was  held,  that  a  custom  to  ex- 

ctade  foreigners  was  good ;  and  that  a  bye-law,  with  a  reasonable  penalty  to 

Mppori  auch  custom,  is  good,  where  the  penalty  is  given  to  the  corporation 

^  guild.     A  bye-law  was  made,  that  if  a  person  should  follow  the  trade,  not 

^eiog  free,  he  should  forfeit  a  certain  penalty,  to  be  recovered  by  the  master 

(e)  1  Lntwvcbe,  562.  (g)  2  Wils.  266. 

</)  3  Burr.  1847  (A)  4  Burr.  1951. 

3  B  2 
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QuetiTtBmuh.  of  tTie  guild.  The  master  brought  the  actioo,  and  ihe  judgment  was  afBrmed 
on  a  writ  of  error ;  and  if  the  penalty  could  be  paid  to  the  roaster,  vbo  vu 
the  head  of  the  company,  why  should  it  not  be  good  if  it  was  to  be  ptid  to 
the  master  and  wardens,  who  are  the  two  head  integral  parts  of  the  cuqnn- 
tion  ?  And  in  the  case  of  the  Master,  Wardens  tmd  Commonalty  of  FA- 
makers  v.  Davis  (t),  the  master,  wardens  and  assistants  had  a  power,  1^ 
the  charter,  to  make  bye-laws.  A  bye- law  was  made,  imposing  a  pemk; 
upon  any  person  who  refused  to  take  upon  himself  the  office  of  renter-vardo, 
to  be  paid  to  the  master  and  wardens  for  the  time  being,  for  the  use  of  ik 
master  and  wardens  and  company.  The  first  count  stated  e?ery  thio^ 
specially ;  the  second  was  general,  and  specially  demurred  to;  and  oneof  tbe 
grounds  of  demurrer  was,  that  the  forfeiture  is  stated  to  have  been  iocurred 
to  the  master  and  wardens ;  whereas  the  master  and  wardens  are  not  ik 
plaintiffs  in  the  action.  Lord  Chief  Justice  Eyre,  in  giving  the  judgment  of 
the  Court,  says,  **  The  forfeiture  in  question  is  to  be  paid  to  the  master, 
wardens  and  company.  If  the  bye-law  is  badly  framed,  it  is  the  fault  of 
those  who  framed  it.  If  they  have  chosen  to  empower  their  master  and 
wardens  to  sue,  the  Court  cannot  look  any  further.  No  regulation,  witli 
respect  to  the  payment  of  the  money  by  them  to  any  other  person,  will  tary 
the  right  of  action.  The  master  and  wardens  may  bring  the  action,  and 
apply  the  money  to  the  use  of  the  company  ;  they  may  sue  in  the  sam 
manner  as  the  chamberlain  of  London  does  for  the  corporation  of  Lmdm : 
and  they  would  probably  declare  both  in  their  natural  and  official  capaa- 
ties."  The  count  was  held  bad,  for  this  amongst  other  objections.  It  6ot% 
not  appear,  from  the  report,  whether  the  charter,  empowering  bye-lair% 
stated  that  the  master,  wardens  and  commonalty  should  have  the  fines  as  is 
the  case  now  before  us ;  however,  the  Court  of  Common  Pteas  do  no  saydMt 
the  bye-law  is  bad,  by  directing  the  penalty  to  be  paid  to  the  master  and 
wardens  ;  and,  taking  all  these  authorities  together,  we  are  not  prepared  la 
say,  that  the  bye-law  now  under  consideratk>n  is  bad,  for  directing  the  penalty 
to  be  paid  to  the  master  and  wardens,  for  the  use  of  the  master,  wardei»  and 
company.  Then,  supposing  there  be  no  objection  to  the  bye -law  itsdf,  tk 
next  question  is,  is  the  action  well  brought  in  the  name  of  the  present  pUin- 
tiffs?  The  penalty  is  to  be  paid  to  the  master  and  wardens  for  the  time 
being.  It  may  be  asked  what  is  the  meaning  of  these  words ;  is  it  to  those 
who  were  master  and  wardens  when  the  penalty  was  incurred,  or  those  wto 
were  master  and  wardens  when  payment  was  endeavoured  to  be  enforced! 
The  54  Geo.  3,  c.  170,  s.  8,  enacts,  that  securities,  given  for  indemnifvios: 
the  district  or  parish,  as  to  bastard  children,  are  to  be  vested  in  the  overseen 
of  the  poor  for  the  time  being.  And  in  the  case  of  Addey  v.  H'oolUy(j\ 
wliere  an  action  was  brought  by  the  overseers  of  the  poor,  to  whom  a  bund 
was  given  fur  indemnifying  the  parish,  and  the  defendants  pleaded  that  tk 
plaintiflTs  were  not  overseers  at  the  time  of  the  commencement  of  the  actno, 
the  plea  was  held  good,  and  that  the  action  could  not  be  brought  in  the  nane 
of  the  overseers  to  whom  the  bond  was  given.  We  do  not  dte  this  case  af 
an  authority  to  shew  that  the  present  plaintiffs  cannot  maintain  the  action«bal 
to  shew  what  way  the  Court  construed  the  words,  for  the  time  being,  nhid 

(0  J  B.  &  P.  98.  (j)   3    B.    Moore,  21  ;    S.  T.  8 

Taunt.  691. 
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is,  **  those  who  were  such  when  the  action  commenced."  This  case,  how-  QvLceiCs  Bunth. 
ever,  is  not  within  either  the  54  Geo,  3,  c.  170,  or  within  the  59  Geo.  3,  c.  12, 
s.  17,  which  has  been  referred  to  in  the  argument,  in  citing  the  case  of  Doe^ 
d.  HiggM  v.  Thrry  (^),  as  those  Acts  are  confined  to  parish  officers  who  are  au- 
thorized by  these  respective  Statutes  to  sue  and  hold  property  as  if  they  were 
corporations.  In  considering  the  effect  of  the  decisions,  that  a  bye-law  can* 
not  reserve  penalties  to  be  paid  to  a  stranger,  they  are  some  of  them  given  to 
whoever  will  sue ;  but  it  may  be  said,  that  masters  and  wardens  are  not  to 
be  considered  in  that  light,  but  that  they  are  integral  parts  of  the  corporation, 
to^  therefore,  may  sue ;  and  so,  perhaps,  they  may,  while  they  fill  that  situa- 
tion; but  they  were  not  so  at  the  time  of  the  action  brought,  and  for  any 
thing  that  appears,  they  did  not  then  belong  to  the  corporation  in  any  cha- 
lacter  whatever,  and  may  be  strangers ;  and,  therefore,  if  the  bye- law  was  so 
inuned  as  to  allow  them  to  sue  now,  it  would  be  authorizing  persons,  who 
imj  be  strangers  to  the  corporation,  to  sue  for  the  penalty.  It  may  be  said, 
they  would  be  trustees  for  the  corporation ;  but  it  is  much  more  expedient 
that  penalties  should  be  sued  for,  either  by  the  corporation  at  large,  or  by 
persons  who  are  connected  with  it,  and  not  to  allow  persons,  who  may  stand 
in  the  relation  of  trustees  only,  to  have  any  thing  to  do  with  it.  It  may  bo 
sudy  however,  that  there  was  a  right  of  action  once  vested  in  the  plaintiffs^ 
1^  the  defendant  refusing  to  execute  the  office ;  and  it  may  be  compared  to 

•  bond  given  to  the  churchwardens  and  overseers  to  indemnify  the  parish  ;  in 
which  case,  before  the  Statute  of  54  Geo,  3,  the  action  would  be  brought  in 
tite  name  of  the  churchwardens  and  overseers,  to  whom  the  bond  was  given; 
though  they  were  out  of  office  when  the  action  was  brought ;  but  that  case 
diftrs  from  this.     In  these  parish  bonds,  the  defendant  personally  enters  into 

•  eontract,  by  bond,  with  the  churchwardens  and  overseers,  by  their  in- 
dindnal  nanries  of  A.  B.  and  C,  Z>.,  &c.,  though  they  are  also  described  as 
dkurchwardens  and  overseers ;  here,  however,  there  is  no  contract,  but  the 
defendant  is  a  wrong  doer,  and  subject  to  a  penalty,  not  to  be  paid  to  the 
pkuDtifls,  or  any  other  person  by  name,  but  to  the  master  and  wardens,  in 
their  character  official  and  politic.  Their  right  to  receive  the  money,  or  to 
bring  an  action  on  non-payment,  only  belongs  to  them  in  their  official  and 
politic  character;  and  when  that  ceases,  their  right  to  receive  the  money,  and 
to  bring  an  action  ceases  with  it ;  and  we  are  of  opinion  that  they  cannot 
maintain  the  present  action,  and  that  there  must  be  judgment  for  th3 
defendant.  We  give  no  opinion  whether  the  corporation  at  large,  or  the 
present  master  and  wardens,  could  maintain  an  action.  According  to  the 
opinion  of  Lord  Chief  Justice  Eyre,  in  delivering  the  judgment  of  the  Court, 
in  The  Matter,  Sfc,  of  Feltmakere  v.  Davis,  the  corporation  at  large  could 
not  maintain  it ;  and,  as  to  the  present  or  any  future  master  and  wardens 
maintaining  it,  the  objection  seems  to  be,  that,  to  do  so,  they  must  take  in 
succession  in  the  nature  of  a  corporation.  The  chamberlain  of  the  city  of 
London  is  a  special  corporation  sole  for  some  purposes ;  and  there  is  a  custom 
in  London,  that  several  things,  in  which  he  has  acquired  an  interest,  shall  go 
to  his  successors,  who  have  the  same  right  to  proceed  upon  them  as  he  had ; 
Bird  V.  Wilford  (/),  where  it  was  so  held,  and  other  cases  were  there  cited, 

(k)  4  A.  &  E.  274 ;  S.  C.  5  N.  &         (/)  Cro.  Eliz.  464. 
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been  decided  to  the  same  eflect ;  and  so  also  io  BaOtmit 
Ca»€  (m).  It  wouldt  however,  be  very  difficult  to  apply  the  saoK  nde  to 
the  master  and  wardens  of  this  company ;  and  if  the  cnrcamstaneet  of  tlii 
case  are  such,  that  the  defendant  is  not  now  liable  to  any  body,  it  u  thr  M 
of  the  corporation  in  not  making  the  bye4aw  oonlbnnable  to  the  chvti^  « 
in  not  bringing  their  action  earlier. 

Judgment  ibr  the  defenduL 

(m)  4  Rep.  64,  b. 


Dee,\. 


Shipton  V.  Thornton. 


1.  Where  ASSUMPSIT  to  recover  the  sum  of  582/.  I7«.  IldL,  due  to  the  plurtif 

2^?^T|^^  for  the  freight  of  certain  goods  belonging  to  the  defendant    The de- 

Simgapcn,  tu-     claratiou  was  filed  before  the  New  Rules  of  Pleading,  and  contained  teroil 
Uding,  to  be       special  counts,  and  also  a  general  count  for  freight.     Plea  :  iioii  auwmpt^ 
deUrered  in  The  cause  was  tried  at  the  Sittings  in  London,  after  THniiy  Term,  \tl9t, 

in  ooDM^race  before  Coleridge,  J.,  when  the  following  &cts  were  in  evidence : — ^Id  \$H 
to  tSbT^*^*  the  defendant's  agent  shipped  a  quantity  of  goods,  belonging  to  the  deM* 
her  voyage,  Um  ant,  on  board  the  plaintiff's  vessel,  the  Jamee  Seott,  to  be  carried  at  t  oertM 
conMUed*to  '^^  ^  flight,  fiom  Singapore,  in  the  East  Indiee,  to  London  ;  and  tbe  Ul 
tnndup  the  of  lading  directed  the  goods  to  be  delivered  (here^  to  the  defendant  or  hi 
STudVynrsid  Msigns,  he  OT  they  paying  (Ireight  for  the  same  as  per  margin.  The  mk 
^^■"^  'hdr  agent  also  shipped  other  goods,  on  board  the  Jamee  Seoit,  which  belonged  to 
tion  by  another  the  defendant  and  other  persons,  who  carried  on  business  together  in  Lendm, 
"thlTihr^!^  under  the  firm  of  R.  and  R.  Thornton  and  Heet,  The  Jamee  Scott  tM 
of  the  goods  on  her  voyage  to  London  with  a  general  cargo,  but  was  compelled,  by  stretf 
pay  the  whole     ^^  weather,  to  put  into  Bataria  ;  and  it  was  there  found  that  the  ship  was » 

much  damaged,  that  a  transhipment  of  the  whole  of  her  cargo  was  neceMur; 
and  the  plaintiff  shipped  the  cargo  on  board  the  Mountaineer  and  SeiMtrit, 
under  bills  of  lading,  making  the  goods  deliverable  to  Mr.  EOwand  (liv 
plaintiflTs  agent)  or  his  assigns,  he  or  they  paying  freight ;  and  by  this  oa>- 
veyance  they  were  safely  brought  to  London,      The  defendant  claimed  boil 


irright  origin- 
ally o-mtracted 
for,  although 
the  freight 
from  Baiatia 
had  been 
agreed  for,  by 
the  master  at  a 
much  lover 
rate. 

2.  Srmhte^  that  if  the  ovner  of  the  goods  had  insisted  that  they  should  be  delivered  np  to 
him,  at  the  intermediate  port,  be  vould,  ncTertheless,  have  been  liable  to  pay  the  whole 
freight. 

3.  SembU^  also,  that  the  owner  of  the  goods  would  also  hare  been  liable  to  pay  an  increased 
rate  of  freight  from  the  intermediate  port,  if  the  transhipment  had  been  necessarily  made  by 
the  master,  at  such  increased  rate,  for  the  benefit  of  the  owner. 

4.  It  is  an  established  rule,  that  the  objector  to  a  witneaa,  on  the  ground  of  interest,  is  boand 
to  shew  the  interest  with  certainty  and  clearness ;  therefore,  it  was  heUI,  that  a  witness  was  not 
sufficiently  shewn  to  be  incompetent  when  he  stated  on  the  voire  dirt ^  '*  I  employed  the  attorney 
who  commenced  this  action.  a«  plaintiff's  a^ent.  He  has  been  dead  some  time.  There  is  a 
new  attomev.  I  hare  not  been  releasee!.  No  demand  has  been  msde  on  me.  I  did  not  state 
to  him  that  he  was  to  IcH^k  to  the  plaintiff,  and  not  to  me.'* 

y  The  defendant  traded  on  his  ovn  account,  and  also  as  partner  with  one  W.^  trader  the  firm 
of  T.  and  l%\  Gixxls  belonging  to  himself  tndiridually,  and  also  goods  belonging  to  the  firm 
had  been  »hipped  fm-  En^lnmd ;  and,  on  their  arriral,  the  defendant  applied  for  both  parcels, 
and  signed  an  undertaking  to  par  freight  tor  them  in  the  name  of  the  partnership,  but  com- 
menced the  memorandum  with  '*  1  herebv  engage  to  pay  freight,"  The  defendant  being  sued 
tor  the  freight  on  his  own  )i«r\v).  the  undertaking  was  produced  with  a  single  stamp  affixed ; 
aiul  it  was  heltl  to  be  admisatl  Io.  as  consisting  of  but  one  entire  agreement,  founding  an 
action  against  the  defendant  as  to  the  freight  for  both  parcela  of  goods,  and  binding  the  fit 
M  to  neither 


inn 
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parcels  of  goods  under  the  bills  of  lading  drawn  at  Singapore,  and  paid  QiteaCt  Bench, 
freight  pro  ratu,  from  that  port  to  Batavia,  in  accordance  with  the  terms       shipton 
upon  which  the  freight  was  payable  by  the  bills  of  lading ;  and  also  the  actual  »• 

freight  of  the  goods  agreed  to  be  paid  ^t  Mountaineer  and  Seeoetrie.  The 
plaintiff's  agent  insisted  on  being  paid  freight  for  the,  whole  voyage,  as  if  the 
goods  had  been  brought  home  by  the  Jamee  Sco(i;  and  the  action  was 
brought  to  recover  the  difference  of  the  freight  on  the  parcel  of  goods  belong- 
ing to  the  defendant,  on  board  the  Mountaineer,  which  amounted  to  582/. 
17«.  lldL 

Mr.  EUwandy  the  plaintiff's  agent,  was  examined  as  a  witness,  and  he  said, 
upon  the  voire  dire,  **  1  employed  Mr.  Edis,  the  attorney  who  commenced 
this  action,  as  plaintiff's  agent.  He  has  been  dead  some  time.  There  is  a 
new  attorney.  I  have  not  been  released.  No  demand  has  been  made  on  me." 
It  was  thereupon  objected  by  the  defendant's  counsel,  that  the  witness  had 
nade  himself  liable  to  pay  the  costs  of  the  action,  and  that  he  was,  therefore, 
incompetent.  The  learned  judge  overruled  the  objection  ;  and  Mr.  Ellwand 
then  stated  that  the  defendant  had  promised  to  pay  the  difference  of  the 
freight,  in  order  to  obtain  the  possession  of  the  goods ;  and  that,  when  both 
parcels  were  delivered  from  the  Mountaineer,  the  defendant  gave  him  the  fol- 
lowing undertaking  in  writing : — 

<<  London,  14th  Oct,  1827. 
••  Dear  Sir, 

"  I  hereby  undertake  to  pay  you  the  difference  in  amount  of  freight, 

between  the  Mountaineer  and  the  James  Scott,  when  the  same  shall  have 

been  ascertained. 

I  am.  dear  Sir.  your  ol)edient  servant, 

R.  and  R.  Thornton  and  Weet.'' 


This  menioraiiduni  was  produced,  stamped  with  a  single  agreement  stamp 
fiMT  I/.,  and  its  reception  was  objected  to  on  two  grounds.  Fir^t.  that,  on 
the  face  of  it,  being  signed  in  the  name  of  the  firm,  it  must  be  taken  to  refer 
to  the  partnership  goods  alone,  inasmuch  as  the  defendant  had  no  right  to 
bind  the  firm  as  to  the  freight  of  his  own  goods ;  and,  secondly,  that  if  it 
could  be  held  that  this  signature  bound  the  defendant,  at  all  events,  the 
undertaking  be;j;inning  and  ending  in  the  singular  number;  yet,  as  it  clearly 
bound  the  firm  to  the  extent  of  the  partnership  goods,  the  instrument 
amounted  to  two  undertakings ;  one  by  the  defendant  alone,  as  to  his  own 
goods,  and  another  by  the  firm,  as  to  theirs ;  and.  if  so,  there  being  two  un- 
dertakings, as  to  two  separate  subject  matters,  two  stamps  were  necessary. 
This  objection  was  also  overruled. 

Lastly,  the  defendant's  counsel  contended,  that  even  if  the  jury  should 
be  of  opinbn  that  the  transhipment  at  Batavia  was  necessary,  the  master  of 
the  ship  made  the  contract  for  forwarding  the  goods,  as  the  agent  for  the 
consignee,  and  that  the  latter  was  not,  therefore,  bound  to  pay  the  diflerence 
of  the  freight. 

The  learned  judge  led  the  jury  to  decide  ;  first,  whether  the  transhipment 
was  necessary ;  and.  secondly,  whether  the  defendant,  with  a  knowledge  of 
all  the  facts,  had  agreed  to  receive  the  goods,  and  pay  the  difference  to  the 
plaintiff.  The  jury  found  both  questions  in  the  affirmative,  and  gave  a  ver- 
dict for  the  plaintiff,  with  581/.  damans. 
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Shipton 

r. 

Thornton. 


Quern'*  Bendu        In  Michaeimat  Term,  1836,  Creawell  obtained  a  nile  iu«t  for  a  noiirait,  «r 
for  a  new  trial,  upon  the  points  which  were  reserved  at  the  triaL 

In  Hilary  Term  last  (a),  Thenger  and  Cletuby  shewed  cause.— Fitf, 
there  is  nothing  to  shew  that  Mr.  Ellwand  was  incompetent  as  a-vitne». 
The  party  who  objects,  is  bound  to  disqualify  a  witness  by  cleftriy  shcwiig 
his  incompetency,  I  Stark,  Ev,  102, 104.  It  did  not  appear  that  tbeattoney 
held  the  witness  to  be  responsible ;  and  even  if  he  had,  the  witness  void 
have  been  entitled  to  recover  from  his  principal,  in  whatever  way  this  actios 
might  happen  to  be  determined. — [Lord  Denman,  C.  J. — We  are^  at  presort, 
strongly  of  opinion  that  the  incompetency  of  the  witness  was  not  sufidntly 
Khewn  at  the  trial.] 

Then  it  is  said  that  two  stamps  ought  to  have  been  affixed  to  the  agree- 
ment ;  and  Powell  v.  Edmunde  (6),  and  Dae,  d.  Copley  v.  Day  (c),  are 
relied  upon.  But  those  cases  are  scarcely  in  point  either  way.  Here  there 
is  but  one  entire  indivisible  agreement ;  and  the  defendant  was  Uabie  to  be 
s%ied  upon  it  in  respect  of  either  parcel  of  goods.  lo  principle,  Davit  v. 
Williame  (d\  is  more  like  the  present  case;  and  there  is  a  current  of  autlio- 
rities  to  shew  that  one  stamp  was  sufficient,  Allen  ▼.  Morriean  {e\  Hallf, 
Smith  {/),  Rex  v.  Inkabitanie  of  Limth(g\  Baker  v.  Jardime  {ki  Stead  i. 
Liddiard  (i*),  Bowen  v.  Ashley  (j). 

The  next  question  is,  whether  the  defendant  is  bound  to  pay  the 
diflerence  of  the  freight  There  was  sufficient  evidence  to  shew  the  iieee»- 
sity  for  making  the  transhipment,  even  if  proof  of  that  had  not  been  waiTd 
by  the  undertaking  of  the  defendant.  The  principle  to  be  extracted  from  tk 
flew  authorities  to  be  found  upon  this  point  is,  that  the  profit  which  oaj 
accrue  by  a  transhipment,  belongs  to  the  owner  of  the  ship,  and  not  to  the 
owner  of  tlie  goods.  If  a  ship  is  damaged,  and  a  transhipment  is  neoessarr, 
the  ^hip^wniT  fulfils  his  contract  by  forwarding  the  cargo  by  another  Tessei ; 
and  in  that  case,  it  is  clear  that  lie  is  entitled  to  the  whole  of  the  freigbt, 
Lutwidffe  V.  Grey  {k).  Cook  v.  JenningM  (/),  (per  Lawrence,  J.,)  Hunter  f. 
Primetp  (tn),  (per  Lord  EUenborough,  C  J.,)  Lyke  v.  Lyde  (n).  Abbot  m 
ShipiHng  (t).  The  original  contract  subsists  througliout  every  tranship- 
ment :  and  it  is  satisfied  when  the  goods  are  delivered  at  the  portofdift- 
charge. 


CrestwelL  comtrd, — First,  the  witness  was  clearly  liable  to  pay  the  atto^ 
iK\v  the  co$t$  o(  the  action,  because  he  did  not  protect  himself  by  saying  he 
was  acting  only  as  the  agent  for  the  plaintiff.  Barrell  v.  Jones  (p),  is  is 
point.  There  the  solicitars  of  the  assignees  of  a  bankrupt  tenant,  on  whoR 
lainis  a  distress  had  been  levied  by  the  landlord,  gave  a  written  undertakiog 
in  the  following  terms : — ^  We,  as  solicitors  to  the  assignees,  undertake  lo 
i^v  to  the  landlord  his  rent,  provided  it  do  not  exceed  the  value  of  the  efleds 

k)  13  East,  235,  n. 

i)  1  Bine.  196. 

j  )  1  New  Rep.  274. 

k)  Abbot  OD  Shipping,  5th  e<l.  31U 

I)  7  T.  R.  381. 

m)  10  Cut,  294. 

m)  2  Burr.  882. 

o)  5ch  ed.  241. 

p)  3h,6t  A.  47. 


^n^  JoMmarw  26tJu  c^ram  Lord  Dtm- 
L^j-*,  1\    J  ,    LitStgdmU,   ITiUiams  ai.d 

^^   i:^  Kjttt,  241. 
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rlis»t rained;''  and  it  was  held,  that  they  were  personally  liable.      That  case    Qi»#«ij^«Bei«A. 
was  followed  by  heson  v.  Covington  {q),  which  is  to  the  same  effect.     In  all       shipton 
rases  where  a  witness  guarantees  the  costs  as  agent,  he  is  disqualified  as  being     xhorntoh. 
interested  ;  and  the  circumstance  that  he  has  an  action  over  against  his  prin- 
cipal, does  not  restore  his  competency. 

Secondly,  the  stamp  affixed  to  the  undertaking  was  insufficient.  Goods 
were  shipped  on  account  of  the  defendant  alone,  and  also  on  the  partnership 
ac(x>unt.  A  special  contract,  by  the  defendant  to  pay  freight,  was  necessary, 
because  the  goods  were  deliverable  to  Ellwand  under  the  second  bill  of  lading. 
Two  stamps  were  required ;  because  by  the  agreement,  the  defendant  bound 
himself  as  to  his  own  goods,  and  the  partnership  as  to  the  other  parcel. 
Doe,  d.  Copeltrj  v.  Day,  is  almost  directly  in  point.  Dams  v.  WiUtamt,  and 
other  cases  which  have  been  cited,  are  distinguishable,  because  they  were 
entire  contracts.  Here  there  are  two  separate  contracts,  relating  to  diflerent 
parcels  of  goods,  the  property  of  different  persons. 

The  last  and  principal  point  is  one  of  great  importance  to  merchants,  as  it 
does  not  appear  to  have  been  decided  in  our  Courts.  It  may  be  assumed, 
lor  the  purpose  of  the  argument,  that  the  transhipment  was  rendered  neces- 
sary by  perils  of  the  sea.  It  is  clear  that  the  ship-owner  may  continue  the 
voyage  in  a  new  ship ;  but  he  cannot  in  such  a  case  sue  the  consignee  of  the 
goods  upon  the  old  contract.  To  entitle  the  plaintiff  to  recover  under  the 
old  contract,  he  was  bound  to  perform  the  voyage  in  the  Jamen  Scott ;  but 
lie  has  not  done  so.  He  has  made  a  new  contract  as  the  agent  for  the  de- 
fendant, and  can  only  claim  the  amount  of  freight  which  he  has  actually  paid. 
The  goods  were  forwarded  under  new  bills  of  lading,  clearly  shewing  that  the 
contract  was  a  new  one.  If  ship-owners  are  permitted  to  make  advantageous 
bargains,  when  freights  are  low,  by  transhipping  the  cargo,  a  door  will  be 
opened  for  the  perpetration  of  many  frauds.  The  policy  of  insurance  may 
also  be  endangered  by  such  a  course ;  and  the  goods  damaged  by  the  tran- 
shipment and  consequent  delay. 

Cut,  adv.  vult. 

Lord  Denman,  C.  J.,  on  this  day,  delivered  the  judgment  of  the  Court. — 
This  was  an  action  tried  at  Guildhall,  by  my  brother  Coleridge,  in  which  the 
plaintiff  recovered  a  verdict.  Several  objections  were  made  at  the  trial,  and 
renewed  on  motion  before  us. 

The  first  of  these  was  on  the  allcircd  incompetency  of  one  Ellwand,  the  Firti  Point. 
principal  witness  on  the  part  of  the  plaintiff,  on  the  ground  of  his  liability 
to  the  attorney.  Upon  the  voire  dire,  he  stated  as  follows  : — "  I  employed 
Mr  Edis,  the  att«:>rney  who  commenced  this  action,  as  plaintiff's  agent. 
He  has  been  dead  some  time.  There  is  a  new  attorney.  I  have  not 
been  released.  No  demand  has  been  made  on  me.  J  did  not  state  to  him 
he  was  to  look  to  the  plaintiff,  and  not  to  me.'^  It  was  argued,  first,  that 
although  the  witness  had  in  truth  acted  as  the  agent  of  the  plaintiff,  yet  he 
had  rendered  himself  personally  liable ;  and  then,  that  this  was  the  ordinary 
oise  of  incompetency,  arising  from  the  employment  of  the  attorney  in  the 
eause.  Wo  are  of  opinion,  however,  that  jfee  facts  stated  differ  this  from  the 
ordinary  case,  and  that  no  objection  was  established  with  sufficient  clearness 

(V)  1  B.  &  C.  160;  2 D.  &  B.  307. 


f 


714 


TERM  REPORTS  m  thb  QUEEN'S  BENCH. 


Shipton 

V, 

Thornton. 


QuM**  BMcfc.   to  warrant  the  rejection  of  the  witness.     It  is  a  weU-fouDded  andnoportait 
rule,  that  the  objector  to  a  witness,  on  the  g^round  of  interest,  is  bound  lo 
shew  the  interest  with  certainty  and  clearness ;  and  that  it  is  not  eDongfc  to 
give  evidence  of  circumstances  from  which  such  interest  is  a  probable  ioftr- 
ence,  when,  at  the  same  time,  other  circumstances  appear  which  nab  it 
probable,  even  in  a  less  degree,  that  no  such  interest  exists.     For  the  jdp 
who  is  to  decide  the  question  ought  not  to  be  called  on  to  draw  a  coodnn 
of  facts  from  conflicting  evidence,  as  the  law  is  to  be  pronounoed  iipi 
the  fact,  there  will  be  a  difficulty  in  reviewing  his  decision,  as  to  the  fbner, 
where  the  evidence  admits  of  different  conclusions;  as  to  the  latter,  beoott 
the  grounds  on  which  he  has  decided  will  be  unknown ;  and,  as  objections  ob 
the  score  of  interest  are  not  to  be  favoured,  the  safe  rule  is  to  admit  the 
witness,  wherever  there  is  doubt  on  the  fact     It  is,  then,  still  open  for  tlie 
objector  to  urge  the  same  circumstances  to  the  jury,  as  proper  to  lessen  tlK 
credit  of  the  witness  with  them ;  and,  according  as   they,  who  are  the  fit 
tribunal  to  weigh  questions  of  doubtful  fact,  believe,  or  interpret  tboce  d^ 
cumstances,  it  is  to  be  presumed  the  testimony  of  the  witness  will  opente 
with  more  or  less  weight  upon  their  minds.     According  to  these  prindpla, 
the  answers  of  the  witness,  in  order  to  sustain  the  objection,  should  htfe 
clearly  shewn,  first,  that  he  had  originally  made  himself  liable  to  Bdis;  and, 
secondly,  that  since  EdWs  death  the  liability  had  remained  unsatisSed,  cr 
had  been  transferred,  and  was  continued  in  favour  of  the  present  attoroej. 
Now,  admitting,  for  the  sake  of  the  argument,  that  the  first  was  to  be  lefUi* 
mately  inferred  from  the  statement  of  the  witness,  the  second  was  bj  no 
means  made  out.     Until  it  was  shewn  under  what  arrangenieDt  the  pepenii 
the  cause  had  passed  on  Edis*s  death,  from  his  representatives  to  the  pn- 
sent  attorney,  it  was,  at  least,  equally  probable  that  they  had  been  satbfied 
before  they  had  parted  with  them ;  and  there  was  no  evidence  that  the  wit- 
ness had  been  a  party  to  the  transfer,  or  in  any  way  retained  the  preiest 
attorney,  so  as  to  make  him  liable  to  him  in  respect  of  his  original  emplogf* 
ment  of  EcUs.     Therefore,  without  interfering  with  the  general  rule,  we  think 
in  the  case  before  us,  that  the  objector  had  not  gone  far  enough  to  substan- 
tiate the  incompetency  of  the  witness.    This  makes  it  necessary  to  consider  the 
next  objection  which  arose,  on  the  reception  of  a  document,  under  the  followii^ 
circumstances  : — The  defendant,  it  appeared,  traded  on  his  own  account,  and 
also  as  partner  with  one  West,  under  the  firm  of  ThomUm  and  WeMt.    Goods 
belonging  to  himself  individually,  and  also  goods  belonging  to  the  firm  had  ben 
shipped  from  Batavia,  for  England,  on  board  the  James  Seoitf  and  bilb  of 
lading  transmitted  to  the  defendant.     The  goods,  under  some  alleged  neces- 
sity, had  been  transhipped  on  board  the  Mountaineer  and  Sesatlris,  at 
Singapore  ;  and  these  vessels  were  consigned  to  the  witness,  Eliuwtd    T1« 
defendant,  in  an  interview  with  him,  claimed  both  parcels,  by  virtue  of  tbe 
bills  of  lading  which  he  held,  by  the  Jamet  Scott.     The  rate  of  freight  agieed 
on  by  that  vessel  was  considerably  higher  than  that  which  the  plaintifl^  ber 
owner,  had  procured  the  goods  to  be  conveyed  home  by  the  MouiUametr isi 
Sesostris  ;  and  the  witness,  on  his  behalf,  claimed  that  difference.    Tbe  de- 
fendant, as  he  stated,  agreed  to  pay  that  difference  ;  but,  as  the  anoount  vai 
not  then  ascertained,  and  he  was  desirous  of  receiving  the  goods  at  oooe^  bs 
signed  two  undertakings,  and,  upon  the  faith  of  it,  the  goods  were  deUfeied 
to  him.    That  upon  which  the  present  question  arose,  and  which  related  ^ 
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the  goods  on  board  the  Mountaineer,  was  as  follows :— (His  Lordship  then    QvMii'f  Binuh. 
slated  it.)     This  paper  bore  a  single  stamp,  and  its  reception  was  opposed,       shipton 
on  the  ground,  first,  that,  on  the  face  of  it  being  signed  in  the  name  of  the  v. 

firm,  it  must  be  taken  to  refer  to  the  partnership  goods  alone ;  for  that  the       ho^mton. 
defendant  had  no  right  to  bind  the  firm  as  to  the  freight  of  his  own  goods ; 
and,  secondly,  that,  if  it  could  be  held  that  this  signature  bound  the  defend- 
ant, at  all  events,  the  undertaking  beginning  and  ending  in   the  singular 
Bomber,  yet,  as  it  clearly  bound  the  firm  to  the  extent  of  the  partnership 
ipoods,  the  instrument  amounted  to  two  undertakings ;  one  by  the  defendant 
ilooe,  as  to  his  own  goods,  and  another  by  the  firm  as  to  theirs ;  and,  if  so, 
there  being  two  undertakings,  as  to  two  separate   subject   matters,   two 
stamps,  it  was  said,  were  necessary.     And,  assuming  this  to  be  correctly 
•fgued,  the  case  was  distinguished  from  several  cited  in  the  argument,  in 
which  a  community  of  interest,  or  a  common  divisible  subject  matter  lias  been 
keld  to  make  a  single  stamp  available,  though  there  have  been  many  signa- 
tures to  the  instrument ;  and  it  may,  in  certain  senses,  be  said  to  evidence  a 
plurality  of  contracts.      After  much  consideration,  we  are  of  opinion,  that 
tliis  objection  cannot  prevail.     In  order  to  ascertain  its  force,  it  will  be  con- 
veoifint  to  examine,  in  the  first  instance,  what  would  be  the  effect  of  this  in- 
Btrnment  without  refbrence  to  the  Stamp  Act     It  appears,  that  the  defendant 
bad  been  applying  for  the  delivery  of  both  parcels  of  goods  ;  he  had  an  in- 
terest in  lioth,  and  it  was  competent  for  him  to  make  himself  personally  liable 
fiir  the  freight  of  both.     In  point  of  fact,  he  had  delivered  this  undertaking, 
Bs  the  mean  by  which  he  was  to  procure  the  delivery  of  both  parcels.     Now, 
if  be  had  written  and  signed  an  undertaking  expressly  naming  both  parcels, 
it  cannot  be  doubted  that  it  would  have  bound  him  for  lx)th,  if  signed  in  his 
name ;  so,  if  he  had  signed  the  undertaking  in  question,  in  his  own 
as  no  distinction  is  made  between  the  two  parcels,  and  the  words  are 
large  enough  to  cover  both,  we  see  no  reason  for  saying  that  he  would  not 
haTe  been  liable  for  the  freight  of  both.     The  question  then  is,  whether,  hav- 
ing received  the  goods  belonging  to  himself  upon  the  faith  of  this  undertaking, 
IS  well  as  those  belonging  to  the  firm,  he  can  now  object,  in  an  action  for  the 
freight  of  the  former,  that  this  mode  of  signature  does  not  bind  him  personally 
IS  to  this  freight,  because  the  undertaking,  so  signed,  would  bind  the  firm  as 
te  the  other  freight ;  and  the  language  of  the  instrument,  on  its  face,  may  be 
satisfied  by  so  applying  it.    We  think  he  cannot.     The  names  which  he  has 
cboeen  to  affix  as  the  signature  are  his  own  words,  of  his  own  choice,  and 
amst  be  taken  most  strongly  against  himself      His  partner,  indeed,  could 
not  be  bound  by  his,  the  defendant's,  agreement  to  pay  for  more  than  the 
fieigbt  of  the  partnership  goods ;  but  the  defendant  is  liable  on  both  accounts ; 
sod  when  it  is  proved  that  he  had  been  taking  on  himself  to  deal  in  respect 
of  both,  and  delivered  the  undertaking  in  reference  to  both,  it  becomes  imma- 
terial what  signature  he  affixed,  for  he,  at  least,  must  be  bound  by  it.     If  this 
would  be  the  efiect  of  the  instrument,  independently  of  the  Stamp  Act,  it  remains 
to  consider  whether  that  makes  any  difierence.     Now,  in  the  view  we  have 
taken  of  it,  this  is  but  one  agreement  entered  into  by  the  defendant,  respect- 
ing the  freight  of  two  parcels  of  goods ;  and,  being  but  one  agreement,  how- 
ever nnany  distinct  articles  it  may  embrace,  one  stamp  only  can  be  necessary. 
In  the  present  action,  the  breach  is  only  insisted  on  as  regards  the  defend- 
ant's own  goods ;  and  the  only  question  we  have  to  consider  is,  whether  it  is 
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Queei^Bendi.    properly  Stamped,  so  as  to  be  receivable  in  this  action ;  whether  it  maj  be 
tendered  in  some  other  action  is  immaterial.    If,  indeed,  we  saw  thai  there  ««)e 
two  agreements  on  the  face  of  the  instrument,  and  only  one  stamp,  then,  be- 
cause it  would  be  uncertain  to  which  agreement  the  stamp  was  intended  to  be 
applied,  we  ought  to  receive  it  as  evidence  of  neither  ;  but  this  difficulty  ii 
removed  by  considering  it  to  be  but  one  agreement ;  and,   if  it  be  but  «e 
entire  agreement,  embracing  for  its  subject  matter  the  freight,  both  afthtit- 
fendant's  goods  and  the  goods  of  the  firm,  the  l^^l  conclusion  is,  tint  it 
founds  an  action  against  him  as  to  both,  and  against  the  firm  as  to  neither. 
It  remains  to  consider  an  objection  to  the  plaintiff's  recovery,  which  is  directed 
more  to  the  merits  of  the  case.     Upon  the  trial  it  appeared,  that  the  pluDtilT 
had  been  paid  freight  by  the  James  Scott,  at  the  rate  originally  agreed  oo, 
for  so  much  of  the  voyage  as  had  been  performed  up  to  the  ship's  arrival  at 
Singapore,  and  for  the  remainder  of  the  voyage  to  London,  at  the  rate  at 
which  he  had  contracted  for  the  carriage  of  the  goods  by  the  Mountaumr 
and  the  Sesostris.     The  action  was  brought  for  the  difierence  between  tbe 
two  rates  for  that  portion  of  the  voyage.     And  it  was  objected,  that,  for  thii 
portion  of  the  voyage,  he  was  not  entitled  to  receive  more  than  he  had  actuallj 
paid  ;  while,  on  the  part  of  the  plaintiff,  it  was  contended,  that,  the  necessity 
uf  the  transhipment  being  assumed,  which  it  must  be,  for  the  purpose  of  the 
argument,  the  Mountaineer  and  SesoMtrie  were  to  be  considered  as  the  Jamt$ 
Scott ;  that  the  master  had  fulfilled  his  undertaking  in  carrying  the  goods  ti> 
their  destination,  and  had,  therefore,  earned  his  full  freight,  while  it  was  a 
matter  of  indifference  to  the  owner  of  the  goods,  whether  they  bad  arrifed 
^afe  by  one  vessel  or  the  other.     No  authority,  bearing  directly  un  the  poiit, 
from  our  own  Law  Books,  was  cited  on  either  side  in  the  argument ;  it  m 
treated  very  much  as  a  new  point,  to  be  decided  on  principle ;  and  ooroa* 
researches  have  led  us  to  the  same  conclusion.      On  the  part  of  the  defend- 
ant,  we  were  pressed  with  the  impolicy  of  holding  out  any  temptatioa  to 
the  ship-owner  or  master  to  make  unnecessary  transhipments  of  good^,  the 
inconvenience  of  any  transhipment,  whereby  the  goods  themselves  run  the 
hazard  of  damage,  the  policy  of  insurance  may  become  questioned,  and  the 
owner  of  the  goods,  at  all  events,  loses  the  benefit  of  a  conveyance  by  that 
vessel  in  which  he  may  be  supposed  to  have  confidence,  and  for  which,  at  dl 
events,  he  has  stipulated ;  all  these  circumstances,  coupled  with  a  considera- 
tiunof  the  unprotected  state  in  which  his  interests  are  at  a  distant  port,  must 
certainly  be  allowed  to  have  great  weight     But,  aAer  all,  these  seem  to 
point  to  a  vigilant  examination  of  every  case  of  transhipment,  to  see  that  its 
necessity  be  well  established,   rather  than  to  decide  the  present  questioo. 
This  must  turn  upon  the  nature  of  the  contract  between  the  parties,  as  it  is 
to  be  collected  from  our  own  books,  and  still  more  fully,  perhaps,  from  lho$e 
foreign  laws  and  ordinances,  as  well  as  the  writings  of  those  jurists  to  which 
our  Courts  have  long  been  accustomed  to  have  recourse  for  guidance  on  sub* 
jocts  of  this  nature.     It  is  clear,  that  by  the  contract  the  ship-owner,  and  the 
master,  as  his  agent,  is  bound  to  carry  the  goods  to  their  destination  ui  hie 
own  ship,  if  not  prevented  from  doing  so  by  some  event  which  he  has  not 
i)ccas:oned,  and  over  which  he  hcs  no  controul.     "  The  master,"  says  Lorf 
Tenterden,  in  his  Book  on  Shipping,  241,  5th  ed.,  "  should  alwavs  bear  is 
tnind  that  it  is  his  duty  to  convey  the  cargo  to  the  place  of  destination ;  this 
is  the  pur[)ose  for  which  he  has  been  intrusted  with  it,  and  this  purpr«f  ^ 
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is  bound  to  accomplish  by  every  reasonable  and  practical  method.**    When>    QueeH*i  Bench, 

however,  such  an  event  has  occurred  to  interrupt  the  voyage,  as  above  de-       shipton 

fined,  and  the  ship-owner  or  master  (fur  we  think  no  distinction  can  be  made     _     v- 

Thornton 
between  the  two,)  has  no  opportunity  of  consulting  the  freighter,  there  seems 

to  be  much  disagreement  in  foreign  ordinances  and  jurists  on  the  point,  whe- 
tiicr  or  not  he  is  l)ound  to  tranship ;  or  whether,  having  contracted  only  to 
carry  in  his  own  ship,  he  is  not  absolved  from  further  prosecution  of  the 
enterprise,  by  the  vis  major,  which  prevents  his  accomplishing  it  in  the 
literal  terms  of  his  undertaking.  By  the  Rhodian  law,  the  laws  of  Oleron, 
Art.  4,  and  the  ordinances  of  Wtsbuy,  Art.  16,  the  master  was  at  liberty,  but 
was  not  bound  to  tranship.  The  Old  French  Ordinance,  on  the  other  hand, 
in  precise  terms  imposed  the  obligation  upon  him,  '*  En  eat  que  le  vaisseau 
me  puttee  eire  raeeommode,  le  mailre  sera  oblige  d^en  louer  ineeeeament 
BH  autre,'*  Art.  II,  tit.  Du  Fret.  The  terms  of  this  ordinance  occasioned, 
however,  much  controversy,  Pothier  and  Valin  (r)  maintaining  they  were  not 
imperative,  except  as  the  condition  of  carrying  full  freight.  Emerigon,  on 
the  other  hand,  insisted  that  the  duty  was  strictly  cast  upon  the  master  as 
the  agent  of  the  freighters  («).  The  modern  French  Code  appears  to  adopt 
this  view  of  the  question.  The  words  of  the  Code  de  Commerce,  s.  296,  arc 
on  this  point  almost  the  same  as  those  we  have  cited  from  the  ordinance ; 
and  it  is  stated  by  Chancellor  Kent,  who,  in  his  Commentaries,  vol.  3,  p. 
207 — 12,  3d  ed.,  very  ably  and  learnedly  sums  up  the  whole  question,  that 
BoulagPaty  and  Pardessus,  in  their  commentaries  on  it,  have  agreed  in 
holding  to  the  construction  adopted  by  Emerigon.  All  authorities,  how- 
ever, arc  in  unison  to  this  extent,  that  the  master  is  at  liberty  to  procure 
another  ship  to  transport  the  cargo  to  the  place  of  destination  ;  and,  in  these 
words.  Lord  Tenterden  cautiously  lays  down  the  rule  of  our  law  (/).  it  may, 
therefore,  safely  be  taken  to  be  either  the  duty  or  the  right  of  the  ship-owner 
to  tranship,  in  the  case  above  supposed  :  if  it  be  the  former,  it  must  be  so  in 
virtue  of  his  original  contract ;  and  it  should  seem  to  result  from  a  perform- 
ance by  him  of  that  contract,  that  he  will  be  entitled  to  the  full  consideration 
for  which  it  was  entered  into,  without  respect  to  the  particular  circumstances 
attending  its  fulfilment ;  on  the  other  hand,  if  it  be  the  latter,  a  right  to  the 
full  freight  seems  to  be  implied ;  the  master  is  at  liberty  to  tranship ;  but 
for  what  purpose,  except  for  that  of  earning  his  full  freight  at  the  rate  agreed 
on  ?  In  the  case  supposed,  we  may  introduce  another  circumstance  ;  let  the 
owner  of  the  goods  arrive  and  insist,  as  he  undoubtedly  may,  that  the  goods 
shall  not  proceed,  but  be  delivered  to  him  at  the  intermediate  port ;  there  is 
then  no  question  but  that  the  whole  freight,  at  the  original  rate,  must  be 
paid,  and  that  because  the  freighter  prevents  the  master,  who  is  able  and 
willing,  and  has  the  right  to  insist  on  it,  from  fulfilling  the  contract  on  his 
part,  and  because  the  sending  the  goods  to  their  destination  in  another  ves^^el 
is  deemed  a  fulfilment  of  the  contract.  If,  therefore,  the  owner  of  the  goods 
be  not  present,  and  personally  exercises  no  option,  still  the  ship-owner,  in 
forwarding  the  goods,  must  have  the  same  rights,  and,  in  so  doing,  must  be 
taken  to  exercise  them  with  the  same  object  in  view.     We  come  to  the  con- 

(r)  Pothier,  vol.  2,  TraitA  des  Con-  (s)  Trait,  des  Assurances,  vol.  1,  cli. 

tratii  de  Louag^e  Maritime,  part  1,  {  3,  12,  s.  16. 

0  68  ;  Valln,  art.  11,  tit.  Du  Fret,  torn.  (/)  Abbott  s  Shipping,  240,  5th  ed., 

1,  p.  618.  r.  2. 
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QueeiCt  Benek,   clusioD,  therefore,  that  the  plaintiflT,  in  the  present   case,  was  entitled  to 
Shii*ton       recover  the  difference  he  sued  for ;  and,  in  the  examination  we  have  mak, 
f •  we  have  been  compelled  purpof^ely  to  omit  many  states  of  circumstancei  tad 

modes  of  testing  the  argument,  which  would  not  have  been  without  tbnr 
weight,  but  yet  are  of  minor  consideration.      One  question,  however,  hs 
1)een  asked,  which  it  will  not  be  right  to  pass  over  ;  what,  it  has  beeo  aii 
if  the  transhipment  can  only  be  effected  at  a  higher  than  the  original  nteif 
freight,  which  party  is  to  stand  to  that  loss  ?     By  the  French  Ordinance,  ud 
the  Co€le  (U  Commerce  in  America  (to  which  Chancellor  Keni  refers,)  tk 
ship-owner  is  entitled  to  charge  the  cargo  with  the  increased  freight ;  and,  as 
a  consequence  of  that  rule,  it  becomes  an  average  loss,  and,  in  case  of  an  iii> 
surance,  must  be  made  good  by  the  insurers  (ti).     No  csise  of  the  sort,  thit  we 
are  aware  of,  has  occurred  in  this  country ;  nor  is  it  necessary  for  us  to  ei- 
press  any  opinion,  further  than  as  bears  on  the  present  question.     It  msy 
well  be  that  the  master's  right  to  tranship  may  be  limited  to  those  cases  io 
which  the  voyage  may  be  completed  on  its  original  terms,  as  to  freight,  so  as 
to  occasion  no  further  charge  to  the  freighters,  and  that  where  freight  cumot 
be  procured  at  that  rate,  another,  but  familiar  principle  will  be  introduced; 
that  of  agency  for  the  merchant.    For  it  never  must  be  forgotten,  that  the 
master  acts  in  a  double  capacity ;  is  agent  of  the  owner  as  to  the  ship  and 
freight,  and  agent  of  the  merchant  as  to  the  goods :  these  interests  may 
times  conflict  with  each  other,  and  from  that  circumstance,  may  have 
the  difficulty  of  defining  the  master's  duty,  under  all  circumstances,  in  any 
but  very  general  terms.     The  case  now  put  supposes  an  inability  to  oai* 
plete  the  contract  on  its  original  terms,  in  another  bottom,  and,  therefoie,  the 
owner's  right  to  tranship  will  be  at  an  end ;   but  still,  all  circumstancBi 
considered,  it  may  be  greatly  for  the  benefit  of  the  freighter,  that  the  goods 
should  be  forwarded  to  their  destination,  even  at  an  increased  rate  of  frdght ; 
and,  if  so,  it  will  be  the  duty  of  the  master,  as  his  agent,  to  do  so ;  in  sudi  a 
case,  the  owner  will  be  bound  by  the  act  of  his  agent,  and,  of  course,  be  liable 
for  the  increased  freight.      The  rule  will  be  the  same,  whether  the  tranship- 
ment be  made  by  the  ship-owner  or  the  master ;  and,  in  applying  it,  dream- 
stances  make  it  necessary,  on  the  one  hand,  to  repose  a  large  discretioD  m 
the  master  or  owner,  while  the  same  circumstances  require  that  the  ezerdse 
of  that  large  discretion  should  be  very  narrowly  watched.      Lastly,  we  were 
urged  upon  the  evidence  in  this  case,  that  the  jury  had  not  been  warranted, 
in  the  conclusion  to  which  they  came,  that  the  transhipment  had  been  jus- 
tified ;  but  we  are  of  opinion,  that  this  was  for  their  consideration,  and  thej 
were  properly  told  that  it  lay  upon  the  plaintiff  to  satisfy  them  of  the  pro- 
priety of  the  measure.      There  was  evidence  which  warranted  the  verdict: 
and  we  do  not  feel  willing  to  disturb  it.     Perhaps,  indeed,  the  plaintiff  mi^t 
have  complained  of  the  manner  in  which  it  was  left  to  the  jury ;  for  the  de- 
fendant, with  a  full  knowledge  of  the  fact,  had  expressly  promised  to  pavtbe 
freight,  in  order  to  procure  the  delivery  of  the  cargo,  and  had  thereby  ob- 
tained it.     The  rule,  therefore,  will  be  discharge*!. 

Rule  discharged. 

(u)  Emerigon,  Trait,  det  Assur.  c  12,  a.  16;  Code  de  Comm.  350. 
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Allason  and  others  v.  Stark.  Q»e«n't  Bench. 

HIS  was  an  action  for  use  and  occupation  of  land  in  the  parish  of  Ken-      i.  where 

tingcon.  in  the  county  of  Middlesex.  liS^'t^/e^in 

At  the  trial,  before  Lord  Denman,  C.  J.,  a  verdict  was  found  for  the  trustees  and 

plaintifis,  damages  60/.,  subject  to  the  opinion  of  this  Court  upon  the  following  ^^,®^Jg  cKuVch- 

^/igiQ  :-.  wardens  and 

The  plaintiffs  are  trustees  of  the  charity  estates  mentioned  in  the  xvii  Geo,  parigh,  for  the 

Z,  c.  Ixiv,  entitled,  "An  Act  for  the  better  relief  and  employment  of  the  time  being. 

»      "•  upon  trustf  to 

Poor  of  the  Parish  of  i^^  Mary  Abbotts,  Kensington,  in  the  county  of  Mid-  hold  one 

dlssex,  and  for  the  purposes  therein  mentioned."      The  defendant  is  one  of  reSu!^towwd» 

the  trustees  for  executing  the  said  Act  (a),  J-^^'J"®'  '^ 

Elisabeth  Viscountess  Camden,  by  her  will,  ^ve  and  bequeathed  as  fol-  poor\nd*needv 

lows  : — Item,  I  give  and  bequeath  to  my  loving  friends,  Sir  /.  T,  &c.,  all  of  j|^P'®^**^^°^[ 

them  being  parishioners  of  the  parish  of  Kensington,  and  to  the  church  war-  sation,  which 

dens  of  the  said  parish  church  for  the  time  being,  the  sum  of  200/.,  to  be  JaWt^g  titMn 

paid  nnto  them  within  eighteen  months  next  after  my  decease,  if  they  do  pur-  the  pansh,  and 

chase  lands  of  inheritance  therewith,  to  the  clear  yearly  value  of  10/.,  but  [ery^to^puT^ 

not  any  house;  and  shall  make  a  good  and  sufficient  conveyance  and  assur-  ^^^^^  <^^  or 

ance  in  the  law  thereof,  for  such  uses,  trusts  and  purposes,  as  are  hereinaAer  of  /he  parish  ^' 

mentioned;  that  is  to  say,  upon  trust  and  confidence,  that  these  legatees  Jj^^w-— ttS" 

kst  aforesaid,  and  the  churchwardens  of  the  said  parish  for  the  time  being,  that  theee 

or  the  survivors  of  them,  shall,  within  the  said  time  of  eighteen  months,  Testecurthe^* 

thefewith  purchase  lands  of  the  yearly  value  of  10/.  a  year,  at  the  least,  above  churchwardens 

all  reprizes,  the  moiety  or  one  half  part  whereof  shall  be,  from  time  to  time,  of  the  parish 

yearly  for  ever,  for  and  towards  the  better  relief  of  the  most  poor  and  needy  5Jq^"3**^*^® 

people  that  be  of  good  life  and  conversation,  that  shall  be  inhabiting  within  12,  sec.  17.  * 

tlie  said  parish  of  Kensington;  and  the  other  moiety  or  half  thereof  shall  be  hsTing  wisen** 

jearly  for  ever,  to  put  forth  one  poor  boy  or  more,  being  of  the  said  parish,  to  between  two 

be  apprentice  or  apprentices ;  and  the  5/.  which  shall  be  due  to  the  poor  of  J  to  whether 

the  said  parish,  to  be  paid  to  them  every  half  year,  at  the  feast-days  of  the  ""??*  7^  P*y" 

.     .  ^     ,      ,.  .  .    1      ^      >y  ,         .     .  ,   ^     ,^:  ,      ,    .  able  for  certain 

annunciation  of  the  blessed  lady  St.  Mary,  the  virgm,  and  St,  Michael  the  premises,  an 

archangel,  by  even  portions,  or  within  twenty  days  next  ensuing  either  of  the  Jr^g^Mtitut'ed 

feast-days,  yearly  for  ever,  at  and  in  the  church,  or  porch  thereof,  of  Ken-  in  Chancerj,  in 


..     -  t  'J  1821;  and  the 

iM^f  on  aforesaid.  Master  of  the 

By  a  deed  of  feoffment,  made  between  W,  M,,  of  the  one  part,  and  the  said  ^^^  decreed 
Sir  /.  7!  and  the  other  trustees,  and  R.  R,  and  IV.  A.,  churchwardens  of  should  be  paid 
the  said  parish  of  Kensington,  for  the  time  being,  of  the  other  part,  all  that   {2[,iJ^4*ihe 

other ;  and  the 
payments  were  regularly  made  untfl  1833 : — Held^  that  the  parties  against  whom  the  decree  was 
made,  were  estopped  from  denying  the  right  of  the  other  trustees  to  recover  the  rent,  in  an  action 
for  use  and  occupation. 

(a)  It  has  not  been  deemed  necessary  trustees  of  the  charity  estates  to  demise 

to  report  the  arguments  and  judgment  land  to  the  trustees  appointed  by  the 

dn  tlie  construction  of  thb  Local  Act  of  Act,  for  the  purpose  of  enabling  them 

Parliament.      The  preamble,  amongst  to  build  a  workhouse.     By  a  subsequent 

cither  thines,  recited  Aie  bequest  made  Acl,  7  Geo.  4,  any  one  trustee  was  made 

by  L«ady  Cawuieny  and  empowered  the  liable  to  be  sued  as  a  defendant. 
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Qmsem't  Btnrh,  close  of  ground  called  Buil'^s  Field,  (of  which  the  site  of  the  workbocse,  in 
respect  of  which  the  present  action  was  brought,  forms  a  part,)  were  ooo- 
veyed  and  limited  unto  the  said  persons  of  the  second  part,  their  heirs  lod 
assigns  for  ever;  upuii  trust,  nevertheless,  with  the  rents  and  profits  of  ibe 
premises,  from  time  to  time,  for  ever  to  be  received,  bithfully  and  tnilj  to 
perform  and  discharge  the  several  uses,  trusts  and  interests,  mentiooed  wd 
expressed  in  the  said  will  of  the  said  riseountess  Camden,  deceased,  toock- 
ing  her  gift  of  200/.,  the  tenor  of  which  said  will  and  testament,  as  to  the  nl 
gift,  was  expressed  in  a  schedule  indented,  to  the  said  indenture  annexed. 

The  land  so  conveyed,  forms  part  of  the  charity  estates  mentioned  in  i!k 
xvii  Geo.  3,  c.  Ixiv. 

The  trustees  of  the  charity  estates,  afttrr  the  passing  of  the  xvii  Geo,  3,  c 
Ixiv,  from  time  to  time  demised  the  said  charity  estates  on  building  leases, by 
virtue  of  the  powers  given  by  the  said  Act ;  and  the  trustees  of  the  ckariij 
estates  now  exercise  the  powers  and  authorities  vested  in  them  under  and  bj 
virtue  of  that  Act.  Shortly  after  the  passing  of  the  said  Act,  the  trustees 
for  executing  the  said  Act,  erected  a  workhouse  for  the  poor  of  the  said  pirish, 
up«>n  a  part  of  BulCe  Field;  and,  disputes  having  arisen,  concemiDg  tht 
rent  and  amount  of  ground-rent  proper  to  be  paid  by  the  said  trustees  for 
executing  the  said  Act,  to  the  trustees  of  the  said  chanty  estates,  the  tritftces 
of  the  charity  lands,  to  determine  the  same,  preferred  their  petition  on  the  Tlk 
February,  1821,  to  the  Master  of  the  Rolls,  whereby  the  said  trustees  of  tbe 
cliarity  estates  insisted  that  the  trustees,  for  executing  the  said  Act,  ouglit 
to  pay  them  a  fair  and  adequate  rent,  for  the  use  and  occupation  of  the  Mid 
land  and  premises  in  their  possession ;  and  the  trustees  (or  executing  the 
said  Act  insisted  that  no  such  rent  should  be  rendered  for  the  same ;  lad 
the  said  trustees  of  the  said  charity  estates,  therefore,  prayed  that  rent  skookd 
be  ordered  to  be  paid  to  them  by  the  trustees  for  executing  the  said  Ad. 

On  the  14th  February,  1821,  by  an  order  of  the  said  Court  of  the  Rofls. 
it  was  declared,  that  the  trustees  of  the  said  charity  estates  were  seized  in  (ce 
of  the  said  land  and  premises,  and  ordered  it  to  be  referred  to  one  of  tbe 
Masters  of  the  said  Court,  to  consider  what  ground-rent  the  trustees  for  eie- 
cuting  the  said  Act,  should  pay  to  the  trustees  of  the  said  charity  for  the  tud 
land ;  and  the  said  Master,  on  the  14th  January,  1822,  by  his  report,  stated 
that  the  annual  sum  of  40/1  was  a  fit  and  proper  ground-rent  to  be  paid ;  and 
the  said  Court  of  the  Rolls  afterwards,  on  the  28th  Janvary,  18*22,  (all 
parties  concerned  being  ordered  to  attend,  and  being  then  present,)  ordered 
that  the  said  report  be  confirmed,  and  that  the  sum  of  40/.  a  year,  as  a  £t 
and  proper  ground-rent,  be  paid  by  the  trustees  for  executing  the  said  Ac'. 
to  the  trustees  of  the  charity  estate,  from  the  7th  February,  1821,  for  tbe 
said  land. 

In  this  suit  the  same  solicitors  acted  for  both  parties. 

From  February,  1821,  to  February,  1833,  inclusive,  the  trustees  for  exe- 
cuting the  said  Act,  have  regularly  paid  the  said  yearly  rent  of  40/.  to  the 
trustees  of  the  said  charity  estates,  for  the  use  and  occupation  of  the  nii 
land ;  and  there  is  now  one  and  a  half  yearns  rent  in  anear,  amoiulin;  to 
60/. ;  and  the  defendant,  who  became  a  trustee  for  executing  the  said  Act  is 
1828,  and  has  continued  so  since,  was  present,  as  such  trustee,  at  a  meetir^ 
in  1829,  duly  convened,  of  the  trustees  for  executiljig  (be  said  Act,  vfarreit 
the  said  trustees  passed  a  resolution  to  pay  the  ablive  mentioned  rent,  ikt 


Stark. 
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defendant,  on  that  occasion,  neither  assenting  nor  dissenting  to  such  resolu-    Queen's  Bench, 
tioo,  although  he  has,  on  several  occasions,  expressed  his  opinion  that  such       allason 
rent  ought  not  to  be  paid.      It  is  agreed,  that  either  party  may  refer  to  any        ^  »• 
of  the  Acts  of  Parliament,  and  to  the  record. 

If  the  Court  shall  be  of  opinion  that  the  plaintiffs,  as  trustees  of  the 
charity,  are  entitled  to  recover  payment  of  the  rent,  in  this  action,  from  the 
trustees  for  executing  the  said  Act  of  Parliament,  the  verdict  for  60/.  is  to 
stand,  otherwise  a  nonsuit  is  to  be  entered. 

The  question  for  the  opinion  of  the  Court,  on  behalf  of  the  plaintiffs,  is, 
first,  whether  the  legal  estate  of  the  land  is  now  in  the  trustees  of  the  charily 
estates ;  and,  secondly,  whether  the  defendant  is  not  estopped  (under  the 
&cts  stated)  in  denying  the  plaintiffs'  title  to  recover  payment  of  the  rent 
now  in  arrear. 

And  the  question  for  the  opinion  of  the  Court,  on  behalf  of  the  defendant, 
is,  first,  whether  the  trustees  for  executing  the  Act  are,  by  the  provisions  of 
the  Local  Act,  empowered  to  take  a  portion  of  the  charity  estates,  for  the 
erection  of  a  workhouse,  without  payment  of  rent ;  and,  secondly,  whether  the 
site  of  the  workhouse  in  question  is  vested  in  the  churchwardens  and  over^ 
seers,  by  the  Statute  59  Geo.  3,  c.  12,  s.  17. 

The  verdict  is  to  stand,  or  a  nonsuit  is  to  be  entered^  as  the  Court  may 
decide  upon  these  several  questions. 

Sir  W,  W,  Foliett,  for  the  plaintiffs. — First,  the  decision  of  the  Master  of 
the  Rolls  is  binding  upon  the  trustees  appointed  under  the  Local  Act ;  and, 
it  having  been  decided  that  rent  was  payable,  and  the  trustees  having  ac- 
i|Qiesced  in  the  decision,  they  are  estopped  from  denying  the  title  of  the 
plaintiffs.  The  case  is  within  the  ordinary  rule,  that  a  tenant  is  not  at  liberty 
to  dispute  his  landlyrd's  title. 

Secondly,  the  59  Geo.  3,  c.  12,  s.  17,  is  not  applicable  to  this  case.  That 
section  enacts,  that  all  buildings,  lands  and  hereditaments,  which  shall  be 
purchased,  hired  or  taken  by  lease,  by  the  churchwardens  and  overseers  of 
the  poor  of  any  parish,  by  the  authority  and  for  any  of  the  purposes  of  that 
Act,  shall  be  conveyed,  demised  and  assured,  to  the  churchwardens  and  over- 
seers of  the  poor  of  every  such  parish  respectively,  and  their  successors,  in 
trust  for  the  parish ;  and  such  churchwardens  and  overseers  of  the  poor  and 
their  successors,  shall  and  may,  and  they  are  hereby  empowered  to  accept, 
take  and  hold,  in  the  nature  of  a  body  corporate,  for  and  on  behalf  of  the 
parish,  all  such  lands,  buildings  and  hereditaments,  and  also  all  other  build- 
ings, lands  and  hereditaments  belonging  to  such  parish.  This  section  of  the 
Act  was  considered  in  Doe,  d.  Jackson  v.  Hiley  (6) ;  but,  in  that  case,  it 
must  be  assumed,  although  it  is  not  stated,  that  the  land  belonged  to  the 
parish.  Rex  v.  Haleeworth  (c). 

But  here  the  lands  do  not  belong  to  the  parish,  nor  are  the  rents  liable  to 
be  applied  to  general  parochial  purposes.  A  special  trust  is  confided  in  the 
trustees  by  the  will  of  Lady  Camden  ;  and  it  cannot  be  contended  that  the 
operation  of  the  59  Geo,  3,  is  to  destroy  all  such  bequests,  by  divesting  the 
land  out  of  the  charitable  trustees,  and  vesting  it  in  the  churchwardens  and 
lyrerseers.  Such  a  opostruction  would  have  the  effect  of  devoting  many 
charitable  funds,  to  ol^ects  which  were  never  contemplated  by  the  donors. 

{b)  10  B.  &  C.  885.  (c)  3  B.  &  Ad.  717. 

?0L.  I.  3  c 
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Qn€€»*i  Bentk,  Sir  John  Campbeli,  A.  G.,  eamtrd. — First,  this  is  Dot  a  cue  in  which  is 
action  for  use  and  occupation  can  \x  maintained.  The  Statute  1 1  Gaa.  2,  c 
19,  8.  14,  which  gives  this  action,  is  only  applicable  where  a  contract  to  pij 
rent  is  expressed,  or  may  be  implied.  The  language  of  the  declaration  flben 
that  it  is  necessary  to  prove  that  the  premises  were  held  with  the  permiiaA 
and  consent  of  the  landlord.  But  here  ihe  land  was  held  without  the  pliii- 
tifis'  permission,  and  ejectment  or  trespass  was  the  proper  remedy. 

Nor  can  the  decree  of  the  Master  of  the  Rolls  operate  as  an  estoppd 
against  the  defendant,  in  a  Court  of  Common  Law.  The  fact,  that  rent 
has  been  paid  since  the  decree,  i«  not  of  much  importaoee  as  agkiost 
this  defendant,  nor  is  the  circumstance  that  he  was  present,  as  a  trustee, 
when  the  resolution  to  pay  the  rent  was  passed.  It  was  a  promise  to  pa}, 
made  without  consideration.  Whenever  there  is  a  demise  of  land,  and  tbe 
relation  of  landlord  and  tenant  exists,  it  may  be  admitted  that  the  title  of  the 
former  cannot  be  questioned.  But,  in  this  case,  it  cannot  be  said  that  po^ 
session  was  g^ven  by  the  plaintiffs,  or  that  the  defendant  became  lessee  to 
them.  Nothing  appears  but  the  mere  payment  of  rent ;  and  it  is  dear,  tint 
the  defendant  may  shew  that  the  rent  was  paid  under  circumstances  which 
did  not  entitle  the  plaintiffs  to  receive  it,  Roger 9  v.  Fiteher  (d),  Orawenor  r. 
Woodkouse  (e),  Gregory  v.  Doidge  (/),  Brook  v.  Bigge  (y). 

As  to  the  last  point,  the  languageof  the  59  Geo,  3,  c.  12,  s.  17,  is  large  enough 
to  include  the  present  case.     The  object  of  the  devise  was  to  provide  for  poor 
and  needy  people ;  and  the  Statute  which  vests  all  such  lands  in  the  church- 
wardens and  overseers,  ought  to  receive  a  liberal  construction.     In  Dee^  of 
Jaekeon  v.  Hiley,  Lord  Tenterden,  C.  J.,  gives  a  very  extensive  operation 
to  the  words  used  in  the  17th  section. — [Lord  Denmam,  C.  J.-»It  k,  so 
doubt,  the  intention  of  the  legislature  to  vest  all  parochial  property  in  ths 
churchwardens  and  overseers ;  but  suppose  there  is  a  private  trust  f— >Aa»- 
ton,  J. — None  of  the  trustees  were  trustees  in  existence  in  Doe  v.  JBtley,]^ 
The  only  question  is,  whether  the  lands  were  not  demised  for  the  benefit  of 
the  poor  of  the  parish.     If  they  were,  the  Statute  is  then  applicable. — [Cdi- 
ridge,  J. — There  is  a  case  of  Doe,  d.  Higge  v.  T#rry  (A),  which  seems  to 
favour  your  argument.] 

Sir  W,  W.  FoUeit,  in  reply. — Doe,  d.  Jaekeon  v.  Hiiey  is  not  in  point 
It  had  been  found  that  ejectments  to  recover  parish  lands,  were  frequently 
unsuccessful,  in  consequence  of  the  difficulty  of  finding  the  heirs  at  law  o( 
the  surviving  trustee ;  and  the  59  Geo.  3,  was  passed  to  remedy  that  mis- 
chief. Although  it  is  not  expressly  stated  in  the  report,  it  may  be  presumed 
that  the  lands  in  that  case,  were  devised  for  purely  parochial  purposes.  In 
the  present  case,  a  private  trust  was  reposed  in  the  trustees,  and  they  ut 
bound  to  relieve  such  persons  as  are  described  in  the  will  of  the  testatrix.  It 
cannot  be  contended,  that  the  Statute  operates  so  as  to  destroy  all  such  da- 
ri table  devises,  by  divesting  the  legal  estate  out  of  one  set  of  trustees,  sod 
vesting  it  in  the  parish  ofikers.  Here  the  proceeds  of  the  lands  are  subject 
to  certain  specific  charitable  trusts,  which  this  Court  are  bound  to  uphold. 

(d)  6  Taunt  200.  (g)  2  BiQg.%  C.  572;  1  Hodga. 

(e)  1  Ring.  38.  462. 
(  f)  3  Bing.  474.  (A)  5  Nev.  &  Man.  5S& 
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Lord  DBffMAif,  C.  J.— -I  do  not  entertain  any  doubt  upon  this  case.     The    QftemU  Bench. 
Statute  xvii  Geo,  2,  c.  Ixi  v,  recognizes  two  bodies  of  persons ;  one  represented      allason 
by  the  plaintiffs,  and  the  other  by  the  defendant      The  trustees,  who  are  re-  v. 

presented  by  the  defendant,  have  obtained  possession  of  the  land  upon  which 
the  workhouse  is  built ;  and  the  question  is,  whether,  under  the  provisions 
of  the  Act  of  Parliament,  they  are  bound  to  pay  rent  to  the  plaintiffs.  It  is 
clear  to  my  mind  that  they  are. 

[His  lordship  then  commented  upon  the  provisions  of  the  Local  Act.] 
Then  it  is  said,  that,  by  the  59  Geo,  3,  c.  12,  sec.  17,  the  land  was  vested 
in  the  parish  officers.  That  argument  is  built  on  some  words  which  are 
fbmid  in  the  judgment  of  Lord  Tenterden,  in  Doe,  d.  Jackson  v.  Hiiet^  ; 
and  these  words  are  certainly  very  large :  but  when  the  facts  of  that  case 
are  considered,  the  expressions  relied  upon  may  receive  a  much  more  limited 
cmistruetion,  than  at  first  sight  they  may  seem  to  require.  In  that  case  the 
trustees  were  all  dead ;  and  it  did  not  appear  that  the  heir  at  law  of  the  sur- 
vivor was  known ;  and,  therefore,  the  very  mischief  contemplated  by  the 
Statute  had  occurred ;  and  Lord  Tenterden'e  observations  refer  to  such  a 
case  only.  But  it  was  not  the  intention  of  the  Statute  to  strip  people  of 
lands  which  they  were  bound  to  distribute  for  charitable  purposes.  If  that 
were  so,  any  land  which  is  now  devised  to  trustees  for  similar  purposes, 
when  some  benefft  might  accrue  to  the  poorer  inhabitants  of  a  parish,  would 
necessarily  vest  in  the  churchwardens  and  overseers ;  and  that  was  clearly 
not  the  intention  of  the  Statute.  I  have  already  said  that  this  case  may  be 
decided  without  touching  the  authority  of  Doe,  d.  Jackson  v.  HiUy.  It  is 
not  necessary  to  go  into  the  question  as  to  the  decree  which  was  made  by 
the  Master  of  the  Rolls ;  but,  if  it  were,  I  should  say  that  he  decided  cor- 
rectly, and  that  the  decree  was  binding  upon  the  parties.  Then,  ader  the 
payment  of  the  rent,  the  defendant  is  not  entitled  to  dispute  the  title  of  the 
plaintiffs,  because  the  payments  were  made  voluntarily,  with  a  knowledge  of 
all  the  circumstances.  The  verdict  which  has  been  entered  for  the  plaintiffs 
will,  therefore,  stand. 

Pattkson,  J. — I  am  entirely  of  the  same  opinion.  Supposing  that  the 
defendant  was  at  liberty,  under  the  xvii  Geo,  2,  c.  Ixiv,  to  take  this  land  for  the 
purpose  of  building  a  workhouse  upon  it,  it  is  not  inconsistent  that  he  should 
pay  rent  to  the  plaintiffs.  The  Master  of  the  Rolls  decided  that  the  trustees 
were  liable  to  pay  rent ;  and,  it  appears,  to  me  that  it  was  the  right  construc- 
tion of  the  Statute.  But,  after  this  decision,  all  the  parties  seemed  to  ac- 
quiesce, and  the  rent  was  regularly  paid,  with  a  knowledge  of  all  the  circum- 
stances. The  next  question  is,  whether  the  59  Geo.  3,  c.  12,  is  applicable 
to  this  case.  Doe,  d.  Jackson  v.  Hiley,  has  already  been  commented  upon 
by  my  lord ;  and  I  entirely  concur  with  those  observations.  I  wish  to  add, 
that  it  does  not  appear  in  that  case  how  the  trustees  originaHy  come  by  the 
land.  However,  it  is  sufficient  here  to  say,  that  this  is  not  a  general  trust 
lor  the  benefit  of  the  poor  of  the  parish,  but  it  is  a  special  trust.  A  discre- 
tuHi  is  given  to  the  trustees  in  the  distribution  of  the  funds ;  one  half  is  to 
be  given  to  poor  people  of  good  life  and  conversation ;  and  the  other  half  for 
putting  out  poor  apg|bntices.  These  cannot,  therefore,  be  said  to  be  parish 
funds.  But,  if  we  were  to  hold  that  the  churchwardens  and  overseers  take 
the  legal  estate  in  these  lands,  the  annual  profits  would  go  to  general  pnr^ 
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QiMwi'f  Bentk,   poses,  and  not  for  the  charitable  purpofies  which  are  pointed  out  in  the  will 
Allason       ^^  Lady  Camden,     I,  therefore,  agree  that  the  verdict  must  be  for  the  plain- 
tiffk 

Williams,  J. — The  point  of  general  importance  is  that  which  arises  oo 
the  construction  of  the  59  Geo.  3,  c.  12.  The  question  is,  whether  or  not 
these  lands  are  the  property  of  the  churchwardens  and  overseers  of  the  parish; 
and  I  quite  agree,  upon  the  facts  of  this  case,  that  they  are  not.  The  charity 
trustees  and  the  trustees  for  the  poor  are  kept  perfectly  separate  and  distinct ; 
and,  although  the  funds  of  the  former  may  be  said  to  be  distributable  in  aid 
of  the  poor  of  the  parish,  that  does  not  make  them  the  property  of  the  pariefa 
within  the  meaning  of  the  Act  of  Parliament.  It  was  admitted,  in  the  argu- 
ment, that  these  funds  would  not  be  mixed  up  with  the  poors^  rate,  but  were 
liable  to  a  special  trust ;  and  that  is  a  conclusive  test.  As  to  the  payment 
of  the  rent  from  1821  to  1833,  so  far  from  its  being  accounted  for,  it  marked 
an  acquiescence  in  the  plaintiffs*  title  as  strongly  as  in  any  case  wh^ie  pay- 
ment of  rent  was  relied  upon  to  shew  a  tenancy. 

CoLERiDGB,  J, — I  am  of  the  same  opinion.  As  to  the  first  point,  a  strong 
case  was  proved  by  the  payment  of  rent,  which  cannot  be  explained,  to  shew 
the  relation  of  landlord  and  tenant  between  these  parties.  With  respect  to  the 
59  Geo,  3,  c.  12,  it  appears  to  me,  that  these  were  not  lands  which  bek)nged 
to  the  parish,  and  that  they  never  did  belong  to  the  parish.  Suppose  the 
testatrix  had  directed  the  charity  fund  to  be  distributed  to  women  who  were 
of  a  certain  age,  would  the  overseers  be  justified  in  giving  it  to  all  poor 
women  indiscriminately  ?  In  fact,  she  has  limited  one  moiety  for  the  purpose 
of  apprenticing  out  poor  boys ;  but  girls  are  not  mentioned.  This  being  so, 
it  would  be  contrary  to  common  sense  to  say  that  these  funds  belong  to  the 
parish.  The  cases  of  Doe,  d.  Jackson  v.  Hiley,  and  Doe,  d.  Higge  v.  Tewf, 
are  both  distinguishable,  because,  in  both  those  cases,  the  funds  were  appli- 
cable to  the  general  purposes  of  the  parish.  On  all  these  grounds,  I,  there- 
fore think  that  the  plaintifis  are  entitled  to  retain  this  verdict. 

Judgment  for  the  plainti£i  (0. 

(t)  See  note  to  Em  parte  Annesley,  2      ton  Charities,  ib,  629  ;   Alderman  t. 
Y.  &  J.  352  (a.) ;  Attorney  General  v.      Neate,  4  M.  &  W.  704. 
Levoin,  8  Simons,  366 ;  In  re  Padding' 


Not.2s.  Bartrum  V.  Caddy. 

In  attumoiU  ^SSUMPSIT.     The  declaration  stated,  that  John  Hatherly  and  Mn 

indone/of  a  Hamlyn,  on  the  29th  June,  1833,  made  their  promissory  note,  in  writ- 

promissory  ing,  and  thereby  jointly  and  severally  promised  to  pay  to  the  defendant,  or 

Tli.  and  u.l  order  on  demand,  200/.,  together  with  interest ;  and  that  the  said  Hatkeriji 

and  payable  on 

demand,  the  defendant  pleaded,  in  bar,  that  J.  H.  and  H,  beinf  indebted  to  one  Bairtiett,  who  r^ 
Quired  lectirity  for  his  debt,  the?  applied  to  the  defendant  to  indorse  the  note,  for  their  acoommo- 
dation,  which  he  consented  to  ao,  and  indorsed  the  same  in  blank ;  and  the  note  was  delivered 
hj  J.  H.  and  H,  to  Bartlett ;  but  the  debt  being  afterwards,  by  J.  H,  and  H.,  paid,  JBqrHeU  re- 
delivered the  note  to  J.  H.  and  H.,  and  that  H.  afterwards  deliTered  the  note  to  tha  flaintiff  to 
secure  a  debt  due  from  him  alone,  without  any  authority  from  the  defendant  in  that  behalf  >— 
HM,  that  the  plea  was  good,  as,  the  note  having  been  once  discharged,  it  was  no  longer  re- 
iaaoable  under  the  Stamp  Act,  55  Geo.  3,  c.  184,  sec.  19. 
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and  John  Hamiyn  then  delivered  the  said  note  to  the  defendant,  and  the  de-    Qu^U  B«fuk. 
fendant  then  indorsed  the  same  to  the  said  plaintiff,  &c.  Barteom 

PUa$  :  Jirst,  that,  at  the  time  of  the  making  of  said  promissory  note,  the  »• 

said  /.  Hatherly  and  /.  Hamlyn  were  jointly  indebted  to  one  Richard  Bart- 
leii,  in  a  large  sum  of  money,  to  wit,  the  sum  of  two  hundred  pounds,  who 
then  requested  the  said  /.  Hatherfy  and  /•  Hamlyn  to  furnish  him  with 
some  security  for  the  said  debt ;  and  thereupon  the  said  /.  Hatherfy  and  /. 
Hamiyn  requested  the  defendant  to  indorse  a  promissory  note,  to  be  drawn 
by  them  for  their  accommodation,  in  order  that  they  might  deposit  the  same 
with  the  said  R.  Bartlett,  by  way  of  security  for  the  said  debt  so  due  and 
owing  by  them  to  the  said  R.  Bartlett :  and  the  defendant  further  saith,  that  . 
he  consented  to  indorse  such  promissory  note,  and  that  thereupon  the  said  /• 
Hatherfy  and  /.  Hamlyn  made  the  promissory  note  in  the  first  count  men- 
tioned ;  and  the  said  defendant  indorsed  the  same  in  blank,  and  delivered  it 
to  the  said  /.  Hatherfy  and  /.  Hamlyn  for  the  purpose  aforesaid,  and  to  and 
for  no  other  intent  or  purpose  whatever ;  that  the  said  /.  Hatherfy  and  /. 
Hamlyn  did  then  deliver  the  said  promissory  note  to  the  said  R.  Bartlett,  by 
way  of  security  for  the  said  debt  so  due  to  him  as  aforesaid,  who  then  had 
and  received  the  same  as  such  security  as  aforesaid ;  that  aOerwards,  to  wit, 
on,  &c.,  the  said  /.  Hatherfy  and  /.  Hamlyn  paid  to  the  said  R.  Bartlett 
the  said  debt  so  due  to  him  from  them  as  aforesaid,  and  the  said  R,  Bart- 
lett then  re-delivered  the  said  promissory  note  to  the  said  /.  Hatherfy  and  /. 
Hamlyn ;  that  the  said  /.  Hamlyn  afterwards,  and  more  than  two  years  from 
the  date  of  the  said  promissory  note,  to  wit,  on,  &c.,  delivered  the  said  note 
to  the  said  plaintiff,  to  secure  to  the  said  plaintiff  a  certain  debt  then  due  from 
the  said  /.  Hamlyn  alone  to  the  said  plaintiff,  without  any  authority  from  the 
ftaid  defendant  in  that  behalf;  that  the  said  plaintiff  has  never  been,  nor  was 
he  at  the  commencement  of  this  suit,  the  holder  of  the  said  note,  except  by 
the  said  delivery  to  him  by  the  said  /.  Hamlyn  as  aforesaid. 

The  second  plea  was  similar  to  the  first,  as  far  as  the  statement  of  the  re- 
delivery of  the  note  by  Bartlett  to  Hatherfy  and  Hamlyn.  It  then  proceeded 
as  folbws  :— And  the  defendant  further  says,  that  the  said  /.  Hatherfy  and 
J,  Hamlyn  never  had,  nor  had  either  of  them,  any  authority  from  the  said 
defendant  to  negotiate  the  said  note,  or  to  deliver  the  same  to  the  said  plain- 
tiff aOer  the  same  was  so  re-delivered  as  aforesaid  ;  yet  the  said  J,  Hamlyn 
afterwards,  and  more  than  two  years  from  the  date  of  the  said  promissory 
note,  to  wit,  on,  &c,  did  wrongfully,  and  in  fraud  of  the  said  defendant,  deli- 
ver the  said  note  to  the  said  plaintiff  as  a  security  for  a  certain  debt  then  due 
and  owing  from  him  to  the  said  plaintiff;  and  that  the  said  plaintiff,  having 
received  as  he  did  the  said  promissory  note  from  the  said  /.  Hamlyn,  one  ol 
the  makers  of  the  said  note,  on  his  own  private  account,  and  at  a  period  so  long 
after  the  date  of  the  said  note  as  hereinbefore  is  alleged,  the  said  plaintiff  acted 
negligently,  and  did  not  use  due  and  ordinary  caution  in  so  taking  the  said 
promissory  note  from  the  said  /.  Hamlyn  as  last  aforesaid. 

General  demurrer  to  the  pleas,  and  joinder, 

Crowder,  in  support  of  the  demurrer. — The  first  plea  does  not  afford  an 
answer  to  this  action.  It  is  insufficient,  because  it  does  not  shew  that  the 
plaintiff  was  a  party  to  the  fraudulent  transfer  of  the  bill  by  Hamlyn  He  is, 
therefore,  a  bond  fide  holder  without  notice,  and,  as  such,  he  is  entitled  to 
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Qa^n^tBeMek.  recover  id  this  action.     The defenduity  hf  pattii^ an  iodorKmeDt m bhnk, 
Bartaum       **  VuAAe  to  paj  the  bill,  although  he  did  it  merdjr  for  the  •ccommodatioo  of 
^  *  the  raakera,  P^aeoek  t.  Rhodes  (a).   Waho^  v.  Si.  Qmnim  (6),  MOkr  r. 

jRoctf  (e),  Anor^mou8  (d).  Ex  parU  Pftu€  (€%  Soiomams  ▼.  Tke  BwUt  tf 
England  (/).  It  it  clear,  that  if  bills  are  merelj  deposited  as  a  sectintj,t 
bond  fide  holder  nrnj,  neTertheleas,  sue  upoo  them,  FoeUr  t.  Peareon  {g). 
Nor  is  there  any  aTerinent,  in  the  plea,  that  the  bill  has  ever  been  paid. 
The  drcnmstance,  that  it  was  given  as  a  secoritj  for  BarUM^e  debt,  is  imma- 
terial (A). 

Erie,  eontrd, — ^This  note  could  not  be  re>issued,  becanae  it  appears  that  it 
had  been  satisfied.  It  was  given  as  a  security  for  the  debt  due  to  BartUU, 
and,  when  that  was  discharged,  the  note  was  re-delivered  to  the  makers. 
The  defendant,  by  indorsing  the  instrument,  had  made  himself  liable  to  pay 
the  200/.  which  was  due  to  BartieU ;  but,  when  that  was  discharged,  the 
defendants  liability  was  at  an  end,  FrtoHdey  v.  Fox  (t).  Brown  v.  Dwm(j\ 
Beck  V.  RobUy  {k),  Thorogood  v.  Clark  (/),  HuU  v.  Pa/ield(m\  CaOom  r. 
Laurence  (n),  Burridge  v.  Mannere  (o).  That  the  note  was  not  re-issuable 
appears  clearly  by  the  provisions  of  the  Stamp  Act,  65  Geo.  3,  c  184»  s.  19 
which  directs,  **  That  all  promissory  notes  hereby  allowed  to  oootinoe  re- 
issuable  for  a  limited  period,  but  not  afterwards,  shall,  upon  the  paymeot 
thereof,  at  any  time  afler  the  expiration  of  such  period,  and  all  promissory 
notes,  bilk  of  exchange,  drafts  or  orders  for  money  not  hereby  alk>wed  to  be 
re-issued,  shall,  upon  any  payment  thereof,  be  deemed  and  taken  respectiTelj 
to  be  thereupon  wholly  discharged,  vacated  and  satisfied,  and  shall  be  oo 
longer  negotiable  or  available  in  any  manner  whatsoever,  but  shall  be  forth- 
with cancelled  by  the  person  or  persons  pajring  the  same.** 

Crowder,  in  reply. — The  pleas  do  not  contain  any  allegation  that  the  note 
was  discharged.  The  Court  will  not  draw  any  inference  as  a  jury  might  do; 
but  the  fact  of  the  payment  of  the  note  ought  to  have  been  distinctly  stated. 
— [Coleridge,  J. — ^This  is  not  a  special  demurrer.] — Roberie  v.  Eden  (p), 
was  decided  upon  the  ground,  that  the  plaintiff  had  received  the  note  subject 
to  all  its  equities.  The  other  facts  in  that  case  make  it  a  strong  authority  ibr 
the  plaintiff.     The  note  was  given  to  Bartlelt  as  a  collateral  security  only. 

lx>rd  Denman,  C.  J. — This  is  an  action  by  the  indorsee  against  the  indorser 
of  a  promissory  note.  There  are  two  pleas,  to  which  there  is  a  general  de- 
murrer ;  first,  the  plea  states  that  John  Hatherly  and  John  Hamiyn  made 
the  note,  and  that  the  defendant  indorsed  it  in  blank,  and  delivered  it  to  the 

(ai^  2  Doug.  632.  other  cases,  but  no  opinion  was  delirered 

{b)  1  Bos.  &  Pul.  652.  by  the  Court  on  this  part  of  the  case. 

(c)  1  Burr.  452.  (i)  9  B.  &  C.  130. 

[d)  1  Salk.  126.  (  /  )  3  T.  R.  80. 
e)  1  Rose,  232.  (k)  1  H.  Black.  90,  note  (a). 


/)  13  East,  135,  n.  (1)  2  Sterk.  N.  P.  C.  251. 

"  a  M.  &  R.  849.  (m)  1  VVila.  46. 

was  also  contended,  that  tiie  (n)  3  M.  &  SeL  95. 


(g)  1  C.  M.  &  R.  849.  (m)  1  VVils.  46. 

(h)  It  was  also  contended,  that  tiie  (n)  3  M.  &  SeL 

rule  laid  down  in  GiU  v.  Cubitty  3  B.  &  (o)  3  Carop.  193. 

C  466,  had  been  infringed  upon  In  \p)  1  Bos.  &  Pul.  399. 
Crook  T.  JadUy  5  B.  <?  Ad.  909,  and 


V. 

Caddy. 
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makersi  for  the  puqK>8e  or  enabling  them  to  deposit  it  with  one  Bartlett  as  a  QueeWt  Bench. 
security  for  200/.  which  was  due  from  the  makers  to  Bartlett;  that  the  debt  bartrvu 
due  to  BartUtt  was  afterwards  paid  by  the  makers  of  the  note,  and  that  the 
note  was  re-delivered  to  them.  The  plea  then  goes  on  to  say,  that  Hamlyn 
afterwards  delivered  the  note  to  the  plaintiff,  without  the  authority  of  the  de- 
fendant The  other  plea  states  the  same  facts,  with  the  addition  of  a  state* 
nient  that  HtUherly  and  Hamlyn  had  no  authority  to  deliver  the  note  to  the 
plaintiff,  and  that  it  was  delivered  wrongfully,  and  in  fraud  of  the  defendant ; 
and  that  the  plaintiff  acted  negligently,  and  did  not  use  due  and  ordinary 
caution  in  taking  the  note.  This  plea  was  framed  for  the  purpose  of  obtain- 
ing the  opinion  of  the  Court  on  the  propriety  of  the  decision  in  CKU  v.  Cubtt, 
and  we  shall  not  decline  to  give  an  opinion  when  the  point  is  properly  brought 
before  us.  In  this  case,  however,  it  would  be  improper  to  go  into  that  ques- 
tion, because  it  is  perfectly  clear  that  the  sum  for  which  this  note  was 
originaUy  given,  was  paid,  and  the  note  was  re-delivered  to  the  makers.  The 
most  proper  mode  of  pleading  this  fact  has  been  adopted ;  and  the  Stat.  55 
Geo.  3,  c.  184,  sec.  19,  is  decisive  to  shew  that  the  note,  after  being  paid,  was 
no  longer  n^otiable.  In  Freakley  v.  Fox^  although  not  a  distinct  authority 
upon  the  point,  it  seems  to  have  been  assumed,  that  a  note  which  has  been 
discharged,  cannot  be  afterwards  re-issued.  I  think,  therefore,  that  the  de- 
fendant is  entitled  to  our  judgment. 

Pattbson,  J. — It  appears  to  me,  that  the  argument  which  has  been  ad- 
vanced, to  shew  that  the  plaintiff  had  no  knowledge  of  any  fraud,  does  not 
arise  in  this  case.  But  it  is  distinctly  averred,  in  the  plea,  that  this  promis- 
sory note  was  made,  and  indorsed  by  the  defendant,  for  the  purpose  of  being 
deposited  as  a  security  for  a  debt  due  from  the  makers  to  Bartlett^  **  and  for 
no  other  intait  or  purpose  whatever ;''  that  is  to  say,  that  the  note  was 
made  for  a  specific  purpose.  The  plea  then  states,  that  the  debt  due  to 
Bartlett  was  paid,  and  that  the  note  was  re-delivered  to  the  makers.  This 
is,  to  my  mmd,  an  allegation  of  the  payment  of  a  note  made  for  a  speci6c 
purpose.  That  being  so^  and  the  note  coming  to  the  hands  of  the  persons 
who  made  it,  it  is  immaterial  how  it  got  out  of  their  hands  ;  it  must  have 
been  re-issued  by  one  of  them  ;  and  the  Statute  55  Geo.  3,  c.  1 84,  sec.  1 9, 
expressly  enacts  that  such  a  note  shall  not  be  re-issued,  but  shall,  upon  pay- 
ment thereof,  be  deemed  thereupon  wholly  discharged,  and  shall  be  no  longer 
negotiable  or  available  in  any  manner  whatsoever.  In  Freakley  v.  Foxy  it 
seems  to  have  been  assumed  that  this  is  so,  although  no  discussion  arose  upon 
it.  Lord  Tmterden  there  says,  that  the  note  was  discharged ;  which  implies, 
that,  after  it  was  so  discharged,  it  was  impossible  to  treat  it  as  a  subsisting 
note.  The  cases  of  Beck  v.  Robley,  and  Thorogood  v.  Clark,  are  also  in 
point.  Roberts  v.  Eden  is  not  in  point,  because,  in  that  case,  the  note  was 
never  in  the  hands  of  Eden,  the  drawer.  In  the  present  case,  the  note  was 
discharged,  and  it  came  into  the  hands  of  the  makers,  who  had  no  right  to 
put  it  into  circulation  afterwards. 

Williams,  J. — ^It  appears,  in  terms,  on  the  pleadings,  that  this  note  was 
paid  ;  and  if  there  is  a  substantial  allegation  of  that  fact,  it  is  sufficient  on 
general  demurrer.     That  being  so,  the  Statute  55  Geo.  Z,  c  184,  s.  19, 
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Qiuft^iBtudL   shews  that  the  note  could  not  be  afterwards  reissued,  so  as  to  charge  the 
bT^u      ^^efendant 


r. 
Caddt. 


CoLERiDOB,  J. — The  only  question  appears  to  me  to  be,  whether  tine 
pleas  sufficiently  disclose  that  the  note  was  paid ;  and,  looking  at  the  (kU 
which  are  stated,  it  seems  to  me  that  it  is  distinctly  alleged.  A  veiy  in- 
genious distinction  has  been  drawn  between  a  note  given  in  payment  of  i 
debt,  and  one  which  is  intended  merely  as  a  collateral  security :  bat  I  rest 
upon  the  ground  that  there  has  been  a  pa3rment  of  the  note.  Then  it  isnid^ 
that  the  plaintiff  had  no  notice  of  the  facts  ;  but  when  it  is  once  seen  that  the 
note  has  been  paid,  the  language  used  in  the  19th  section  of  the  Stamp  Ad 
shews  that  the  want  of  notice  makes  no  difference,  but  that  the  note  is  no 
longer  negotiable  or  available  in  any  manner  whatsoever. 

Judgment  for  the  defendant 


iVov.  29. 


GOMPERTZ    V.    LbVY. 


A  declaration 
in  libel,  after 
the  utual  aver- 
ments of  good 
character, 
stated  that  the 
defendant, 
wickedly  in- 
tend injs:  to 
cause  It  to  be 
suspected  and 
believed  that 
the  plaintiff 


T  IBEL.     The  declaration  contained  the  usual  averment  of  good  character, 


and  that  the  plaintiff  had  not  ever  been  guilty  of  the  misconduct,  here- 
inafter mentione<l,  to  have  been  imputed  to  him,  by  means  of  which  he  hed 
obtained  the  good  opinion  and  credit  of  all  his  neighbours;  yet  the  defendsot 
wickedly  and  maliciously  intending  to  injure  the  plaintiff  in  his  afbiesud 
good  name,  fame  and  credit,  and  to  bring  him  into  public  scandal,  ai&mj 
and  disgrace,  with  and  amongst  all  his  neighbours,  and  other  good  and  worth/ 
subjects  of  this  kingdom,  and  to  cause  it  to  be  suspected  and  believed  thit 
had  Uen  guilty  he  had  been  and  was  guilty  of  the  misconduct,  hereinafter  mentioned,  to  hsie 
ofthemiscon-  (,^^1,  imputed  to  him  by  the  defendant,  and  to  vex,  harass  and  oppress  the 
after  imputed  plainti ff,  heretofore,  to  wit,  on,  &c.,  falsely,  wickedly  and  maliciously  dkl  compose 
iuhedtfefol-  ^"^  publish  of  and  concerning  the  plaintiff,  a  false,  scandalous,  malidoos  sod 
lowing  libel  of  defamatory  libel,  containing  therein  the  false,  scandalous,  malicious,  defsm^ 
the  pTidntiff*:!^  ^^ry  and  libellous  matter  following,  of  and  concerning  the  plaintiff  (that  is  to 
"Notice.  Any  gay):  «  Notice.  Any  person  giving  information  where  any  property  may  he 
found  belonging  to  Henry  Gompertz  (meaning  the  plaintiff),  a  prisoner  io 
the  King* 9  Bench  prison,  but  residing  within  the  rules  thereof,  at  3,  4  and  5 
Portland-place,  Borough-road^  shall  receive  6  per  ceni.  upon  the  goods 
recovered  for  their  trouble,  by  applying  to  Mr.  Levy,  Feti9r4ane,  FlmU 
street,^''  (thereby  then  meaning  the  defendant,  and  also  thereby  then  meaoiog 
that  the  plaintiff  had  been  and  was  guilty  of  concealing  his  property  with  a 
8idin°'withfn"  fraudulent  and  unlawful  intention,)  by  means,  &c.,  to  the  damage,  &c. 
the  rules  The  pleas  alleged  that  the  defendant  had  signed  judgments,  and  issued 

PorItoii*p'<w»,    ^"^  o^  fieri  facias  against  the  plaintiff;  and  that  being  anxious  to  6nd  pro- 
Bon^h-road,     perty  belonging  to  the  plaintiff,  he  had  issued  the  notice  set  out  in  thededa- 

per  cent,  upon 

the  goods  recovered  for  their  trouble,  by  appl^ng  to  Mr.  L.  ;*'  thereby  then  meanine  that  tbe 
plaintiff  had  been  and  was  guilty  of  concealing  his  property  with  a  fraudulent  and  unlawful 
intention: — HeU,  that,  in  the  absence  of  any  introductory  averments,  the  wnmemio  was  too 
large,  and  that  the  notice,  without  the  immtfiuM,  was  not  libellous. 


person  ginng 
information 


ro- 


where  any  p 
perty  may  be 
found  belong- 
ing to  //.  G. 
(meaning  the 
plaintiff,)  a 
prisoner  in  the 
Kin^t  Bendi 
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ntkm.    The  replication  alleged  that  the  judgmenta  were  obtained  by  fraud.   Q»tm'$  Btadt. 
The  defendant  demurred  to  the  replication ;  and  G^IJ^ 


O. 


Bultf  for  the  plaintiff,  now  objected  to  the  pleas  ;  but  Lbvt. 

HogginBy  for  the  defendant,  contended  that  the  declaration  did  not  shew 
any  cause  of  action.     He  cited  Siockley  v.  Paget  {a), 

Buti,  eontrd. — In  Siockley  y.  Paget  there  was  no  innuendo.  The  questiou 
for  the  jury  is,  whether  the  defendant  did  not  charge  the  plaintiff  with  conceal- 
ing his  property  fraudulently.     The  notice  was  a  libel,  Brown  v.  Croome  (b). 

Lord  Dknman,  C.  J. — ^I  do  not  say  that  a  notice  like  this  may  not  be  a 
libel.  Under  certain  circumstances  it  may  be ;  but  there  should  be  intro- 
ductory matter  introduced,  to  shew  what  those  circumstances  are.  Here, 
words  of  an  uncertain  import  are  set  out,  with  an  innuendo  attributing  a 
certain  meaning  to  them ;  but  that  is  not  sufficient.  Our  judgment  must, 
therefore,  be  for  the  defendant. 

Pattbson,  J. — The  rule  is  clearly  laid  down  in  Goldstein  v.  Fo»»  (c).  It 
is  impossible  to  read  this  declaration  without  seeing  that  the  innuendo  en- 
larges the  meaning  of  the  language  used,  and  that  brings  it  within  the  rule 
hud  down  in  the  case  I  have  mentioned. 

Williams,  J. — There  ought  to  have  been  an  introductory  averment  of  the 
matter  which  made  this  a  libel.  The  rule  as  to  the  office  of  an  innuendo  is 
laid  down  in  Rex  v.  Home  (J);  and  it  is  also  to  be  found  in  the  note  to 
Craft  V.  Boite  («),  where  it  is  said :  **  But  as  an  innuendo  is  only  used  as  a 
word  of  explanation,  it  cannot  extend  the  sense  of  expressions  beyond  their 
own  meaning,  unless  something  is  put  upon  record  for  it  to  explain.  As  in 
an  action  upon  the  case,  against  a  man  for  saying  of  another,  he  burnt  my 
bam,  the  plaintiff  cannot,  by  way  of  umuendo,  say,  <  burning  his  barn  full  of 
com/  BarkanCs  Caee  ;  because  that  is  not  an  explanation  of  what  was  said 
before,  but  an  addition  to  it.  But  if  in  the  introduction  it  had  been  averred 
that  the  defendant  had  a  barn  full  of  corn,  and  that  in  a  discourse  about  that 
faara«  the  defendant  had  spoken  the  words  of  the  plaintiff,  an  innuencb  of  its 
being  the  bam  full  of  com  would  have  been  good ;  for,  by  coupling  the  tniifi- 
endo  with  the  introductory  averment,  *  his  barn  full  of  corn,'  it  would  have 
made  it  complete." 

CoLSRiDGB,  J.— -I  am  of  the  same  opinion.  The  counsel  for  the  defendant 
has  been  obliged  to  contend  that  these  words  are  libellous  of  themselves.  I 
deny  that.  They  only  shew  that  the  plaintiff  had  the  misfortune  to  be  poor. 
Then  can  the  innuendo  assist  the  case?  The  rule  is,  that  if  there  be  no 
natural  connection  between  the  words  and  the  meaning  attached  to  them, 
there  must  be  prefatory  matter  introduced.  It  is  not  sufficient  to  attach  an 
innuendo  without  introducing  introductory  averments. 

Judgment  for  defendant  (  /). 

(a)  4  Binff.  162.  (e)  1  Wins.  Saund.  243,  n.  (4). 

b)  2  Stark.  N.  P.  C.  297.  ( /)  See  fr  heeler  v.  Hay  net,  ante. 


I 


c)  4  Bing.  489;  1  M.  &  P.  402.  645. 

(d)  Cowper,  684. 
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Quren'n  B'^ich.   HuTCHiNsoN  00(1  aiiother,  Assignees  of  Hunt,  a  Bankm^ 
Dtc.6.  V.  Heyworth  and  another. 

I.  H.  and  J.      A  SSUMPSITfoT  money  had  and  received.     Pieas :  firti^  nMm  atsumpiii; 
to  t^ir  bank-  iecond,  payment  before  action  brought;  third,  payment  of  money  into 

c?*  w^  the  ^"""^  ^^  ^®  ***»*'»  ^^^'^  ^"^  Abinger,  C.  B.,  at  the  Liverpool  Sammer 
following  letter  Assizes,  1835,  a  verdict  was  found  for  the  plaintifis,  damages  5,0001^  subject 
»nu,*whowere  ^  ^  opinion  of  this  Court  upoo  the  following  case: — 
ageoto  through  The  action  was  brought  by  the  plaintifis,  as  the  assignees  of  WiUwm 
were  accue-  '  ^^^t  A  bankrupt,  to  recover  the  sum  of  5,000/.  and  interest,  under  the 
ibllowing  circumstances.  The  bankrupt  Hunt  is  the  surviving  partner  of 
the  firm  of  Hunt  and  Jenkimon,  woollen-manufacturers,  at  RochdaU;  de- 
fendants are  commission  merchants  and  agents  at  Liverpool^  under  the  6mi 
of  Ormerod,  Heyworth  and  Co.  For  many  years  preceding  the  bankruptcy  of 
Hum,  the  firm  of  Hunt  and  Jenkinson  had  been  in  the  habit  of  oonsigniog  their 
manufactured  goods  through  the  defendants  to  certain  mercantile  establishnieots 
in  America,  which  are  mentioned  in  the  letters  hereafter  set  out,  aod  which  hid 
been  recommended  to  them  by  the  defendants,  for  sale  on  account  of  Hwid 
and  Jenkimon^  and  to  a  very  large  amount ;  and  by  the  course  of  desiiog 
between  the  parties,  Ormerod,  Heyworth  and  Co.  made  advances  to  Am/tnd 
^"^*^»b(n«ntt  Jenkineon  upon  such  consignments,  and  the  proceeds  of  the  sale  were  to  be 
date,  oneh^f  remitted  by  the  said  foreign  houses  to  defendants  in  Ldverpooi,  onaocoontot 
and  as  the  agents  of  Hunt  and  Jenkineon,  and  the  defendants  were  ta 
account  for  the  same  to  Hunt  and  Jenkineon,  after  repaying  themsehres 
thereout  their  commission,  advances  and  other  charges.  The  defendants  were 
partners  in  each  of  those  foreign  establishments,  but  the  foreign  partners  in 
those  foreign  houses  were  not  partners  in  the  house  of  Omerod,  Heyworth 
Held,  that  this    and  Co.     This  course  of  dealing  continued  for  a  period  of  upwards  of  twdre 

wae  not  an 

years,  the  proceeds  of  all  sales  being  regularly  remitted  to  defendants,  wbo 
regularly  advised  Hunt  and  Jenkinson  thereof,  and  placed  the  same  to  tlieir 
credit,  or  paid  over  the  amount  as  circumstances  required ;  and  defenclaots 
made  up  and  balanced  and  regularly  transmitted  to  Hunt  and  Jenhinimt 
and  to  Hunt  after  Jenkinson^e  death,  and  to  the  plaintifis  after  Hmnfe  bank, 
ruptcy,  the  accounts  current  of  all  the  said  transactions  half-yearly,  up  to 
every  30th  June  and  3l8t  December,  which  have  been  regularly  approved  oC 

abroad  by  their  except  as  to  the  Slim  of  5,000/.  in  question,  and  interest  thereon. 

oreign  ouses  ^^  consignments  were  made  after  30th  September,  1831.  At  that  tiaie, 
the  amount  of  Hunt  and  Jenkinson's  goods,  shipped  abroad  through  the  de- 
fendants, and  unsold,  was  from  39,000/.  to  40,000/.,  and  the  amount  of  re- 

Royds  and  Co.     "li^^ances  received  by  the  defendants  subsequent  to  September,  1831,  oa 

and  in  the 

common  course  of  things  expecting  further  adyances,  or  the  forbearance  of  pressure  for  the 
payment  of  what  was  due,  authorized  the  defendants  to  pay  money  out  of  certain  funds,  to  the 
extent  of  5,000J.,  to  Messrs.  i?oi/rf#,  in  liquidation  of  the  whole  or  part  of  their  debt;  and  the 
defendants  gave  to  Messrs.  limi'ds  an  undertaking  to  do  so,  but  conditionally  that  a  guarantee 
of  indemnity  should  be  giyenby  them,  which  guarantee  was  given  by  Messrs.  Royds: — HM^ 
that  this  amounted  to  an  appropriation  of  funds,  to  the  extent  of  5ftwl.,  to  Meesra.  Royds,  or 
else  to  an  equitable  assignment  of  these  funds ;  but  whether  it  was  considered  as  an  appropria* 
*'il"  Z^  ^""^"t  o'' «"  equitable  assignment,  it  was  not  revoked  by  the  bankruptcy  of  Jf.  and  J., 
wluch  happened  before  the  money  was  remitted  by  the  foreign  houses  to  the  defendants. 


tomed  to  dis- 
pose of  their 
nannfactured 
goods : — "  We 
now  authorise 
?ou  to  pay  to 
Messrs.  Royds 
aod  Co.,  afier 
you  have  paid 
yourselves  the 
oalance  we 
owe  yon  from 
the  net  pro- 
ceeds ofour 
shipments  to 
your  foreign 


of  the  remain- 
der of  the  pro- 
ceeds of  said 
shipments, 
provided  the 
same  shall  not 
exceed  the  sum 
of5,000J.:" 


order  which 
required  to  be 
stamped  as  a 
bill  of  ex- 
change. 

2.  H.  and  J. 
were  in  the 
habit  of  con- 
signing goods 
to  the  defend- 
ants, to  be  sold 


on  commission, 
and  H.  and  J. 
being  indebted 
to  their  bank- 
ers, Messrs. 
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aooount  of  oonsignmento  previous  thereto,  is  about  43,500/.  Hunt  and  /m-  Qmetn*i  Bench, 
kmson  were  at  that  time  indebted  to  the  defendants  in  a  larg^  sum,  for  ad-  Eiitchinsom 
TaDces,  in  anticipation  of  sales,  and  for  commissions  and  charges.     Hunt  and  v- 

JmMnMon  had  also  then  become  indebted  in  upwards  of  5,000/.  to  Clementi, 
Ronfdt  and  Co.,  of  Raehdaie,  their  bankers,  which  debt  remained  unsatisfied 
until  the  time  of  the  payment  of  5,000/1  to  the  said  CiemenU,  Roy  da  and  Co., 
jui  hereinafter  mentioned. 

On  the  23d  Septambar,  1831,  Hunt  and  Jenkinson,  being  so  indebted  as 
•ibraaud,  wrote  the  following  letter  to  the  defendants : — 

<'  Liverpool,  September  23d,  1831. 
**  Messrs.  Ormerod,  Heyworth  and  Co. 

**  Gentlemen-»We  hereby  give  you  authority  to  pay  to  Messrs. 
Ro^ds  and  Co.,  bankers,  Roekdate,  after  you  have  paid  yourselves  the 
balanoe  we  owe  you,  from  the  net  proceeds  of  our  shipments  to  your  foreign 
«ttabliahment8,  up  to  the  present  date,  one  half  of  the  remainder  of  the  pro- 
of said  shipments. 

"  We  remain,  gentlemen,  your  most  obedient  servants, 

"  Hunt  and  Jenkineon.^^ 

In  answer  to  which  the  defendants  on  the  same  day  sent  to  Hunt  and  /en- 
tile following,  inck)sed  in  another  letter  : — 

**  Messrs.  Ctemente,  Royde  and  Co.,  bankers,  Rochdale. 

*  '*  Gentlemen — ^We  have  this  day  received  an  authority  from  Messrs. 
Mmmi  and  Jenkineon  to  pay  you,  after  we  have  liquidated  the  balance  they 
e  to  us,  from  the  first  proceeds  of  their  shipments  to  our  foreign  establish- 
ts  up  to  the  present  date,  one  half  of  the  remainder  of  the  proceeds  of 
the  aaid  shipments,  which  at  a  moderate  estimate  we  think  will  amount  to 
^boul  4,700/.  This  authority  we  engage  to  comply  with  on  the  condition  of 
jour  guaranteeing  us  from  any  claim  which  may  be  made  on  us  by  any 
other  party,  in  consequence  of  such  payment  having  been  made  to  you. 

"  Ormerod,  Heyworth  and  Co.'* 

On  the  28th  September,  1831,  Hunt  and  Jenkineon  sent  the  following  let- 
ter to  the  defendants  * — 

''  Liverpool,  September  28tb,  1831. 
•*  Bieasrs.  Ormerod,  Heyworth  and  Co. 

^Gentlemen — Your  letter  to  Messrs.  Royde  and  Co.,  of  the  23d 
ivtant,  inclosed  in  yours  of  the  same  date,  we  did  not  present  to  them, 
shyirtng  it  would  uot  be  satisfactory ;  and,  having  returned  to  you  the  same, 
we  now  authorize  you  to  pay  to  Messrs.  Royde  and  Co.  (having  revoked  the 
Rmner  order  in  their  favour),  after  you  have  paid  yourselves  the  balance  we 
d«e  you  from  the  net  proceeds  of  our  shipments  to  your  foreign  establish- 
ments to  the  present  date,  one  half  of  the  proceeds  of  said  shipments,  provided 
the  same  shall  not  exceed  the  sum  of  5,000/. 

''  Hunt  and  Jenkineon^^ 

The  defendants,  on  the  same  day,  wrote  the  following  letter  to  CUmente, 
Wioyde  and  Co. : — 

<'  Liverpool,  28th  September,  1831. 
**  Gentlemen — We  refer  to  ours  of  the  23d  instant,  which  has  been 
reamed  to  us  by  Messrs.  Hunt  and  Jenkineon,  not  being  satisfactory  to 
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Ok»»'iB«|w*.    tbem,   which  we  now  revoke.      We,  Iberef 
HvtCHiHMH    "uthorily,  engage  to  p«y  you,  «fter  we  have 
v-  to  ufi  from  the  first  proceeds  of  th«r  shiproen 

up  to  the  present  date,  »  proportion  of  the 
may  corne  into  our  possessbo,  which  we  e: 
amount,  so  as  not  to  exceed  the  sum  of  A; 
guaranteeing  us  Troni  any  claim  which  may 
party,  in  consequence  of  such  payment  haTinj 

And  received  the  following  answer  from  CI 
"  Messrs.  Ormerod,  HefWcrlA  and  Co. 
"  Gentlemen — ilndentanding  from  o< 
JtHkiMtoti,  that  you  have  agreed  to  pay  over 
arisiDg  from  the  proceeds  of  goods  cooaigned 
up  to  this  date,  after  liquidating  your  claims 
to  guarantee  you  from  any  claim  which  may  I 
parly  io  consequence  of  such  paymmla. 

"  koehdaU,  30th  SepUmUr,  1831." 

At  the  trial,  the  above  lellers  of  HvM  ■ 
were  produced  to  shew  the  authority  of  U 
<ri>jected  to  as  not  being  stamped  with  proper 
an  agreement  stamp  of  \l.  \ba^  aa  the  letter 
for  all  the  letters.  This  point  was  reserved  1 
1833,  Mr.  HuMt,  the  survivii^  partner,  comm 
on  the  Tth  March,  1833,  the  Jiot  in  bankraf: 
wa£  declared  bankrupt,  and  the  plaintiffs  wi 
wards,  on  the  15lh  AprU  following,  the  plaint 
fendants  not  to  make  any  payments  out  of  I 
their  hands  or  possession,  or  which  might  tbei 
poe^se^^ion,  to  the  said  CUmentt,  Ro^t  ani 
themselves,  the  pisiotjds.  The  defendants,  I 
pursuance  of  the  alleged  aathority  and  engagi 
above  slated,  paid  to  CUmaUa,  Roydt  and  < 
had  been  received  by  the  defendants  after  t): 
The  defendants  have  pwtd  the  plaintiffs,  and  [ 
fur  that  purpose  in  the  cause,  all  the  proceeds 
by  them,  excepting  that  sum,  which  does  Dote 
i>f  iho^  proceeds,  after  satisfying  the  defendai 
the  lime  of  the  bankruptcy,  which  was  liquidi 
defendants  of  any  part  oTtbat  &,000/.  The  p 
the  pkintife'  clann  for  inta-est  on  the  5,000/. 

The  ijuestion  for  the  opinion  of  the  Court  is 
tilled  to  reniver  the  above  sum  (d*  ifiOOI.,  u 
Ifihe  i<pinii.<n  of  the  Court  is  in  l be  affirmative, 
I'Uinlil^  :  if  in  the  ne^tive,  a  nonsuit  is  Io  bt 

C«*»«WA  ft*  the  plainiifi  (a).— First,  the  | 

(J'  lii  F.fttT   Trrm,  Mag  I,  Mr.  Lmd  De»t 

«nJ  t'wi'rfi'rfjff,  Jfc 
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the  5,000/1,  if  the  letters  were  inadmissible  for  want  of  a  proper  stamp ;  because,    Qi»een*t  Bawft. 
withont  them,  there  was  nothing  to  destroy  the  prima  facte  case  made  out    hutchimson 
tbr  the  plaintifls.    The  letter  which  contained  the  order  was  liable  to  a  stamp,  «• 

as  an  inland  bill  of  exchange  for  5,000/.,  under  the  following  head  of  the 
■diedale,  intituled  *'  Inland  Bills  of  Exchange"  {b).  **  And  all  bills,  drafts  or 
orders  for  the  payment  of  any  sum  of  money  out  of  any  particular  fund  which 
may  or  may  not  be  available,  or  upon  any  condition  or  contingency  which 
may  or  may  not  be  performed  or  happen,  if  the  same  shall  be  made  payable 
to  the  bearer  or  to  order,  or  if  the  same  shall  be  delivered  to  the  payee  or 
some  person  on  his  or  her  behalf."  This  provision  was  omitted  in  the 
former  Stamp  Acts,  and  it  seems  to  have  been  inserted  for  the  purpose  of 
meeting  cases  like  the  present.  This  was  an  order  delivered  by  the  defend- 
ants to  Roydi  and  Co.  for  5,000/.,  or  some  less  sum.  There  are  several 
cases  where  instruments  of  this  nature  have  been  brought  before  the  notice 
of  the  Courts,  Emly  v.  Colling  (e),  Firbank  v.  Bell  {d),  Butte  v.  Swann  (e); 
and  in  all  these  cases  a  stamp,  as  a  bill  of  exchange,  has  been  held  to  be  ne- 
eeasary.  Here,  the  order  for  5,000/.  was  held  by  the  defendants  as  agents 
for  Rayde  and  Co.,  the  payees.  In  Jonee  v.  Simpeon  (/),  it  was  held  that  a 
stamp  was  unnecessary,  because  there  was  no  sum  specified.  Here  the  sum 
was  limited  to  6,000/.,  and  upon  that  amount  the  stamp  was  payable. 

Secondly,  if  the  objection  as  to  the  insufficiency  of  the  stamp  is  not  sustain- 
able, then  the  plaintiffs  are  entitled  to  a  verdict,  upon  the  ground  that  the 
anthority  to  pay  over  the  money  was  revoked  by  the  bankruptcy  of  Hunt. 
Hie  Jiai  issued  on  the  7th  of  March,  and  on  the  15th  of  April  notice  was 
fifen  to  the  defendants  not  to  make  any  payments  out  of  the  bankrupt's 
ittbcVL  The  proceeds  of  the  consignments  were  received  by  the  defendants, 
and  paid  over,  after  they  had  received  this  notice.  The  partners  in  the 
foreign  houses  are  not  partners  with  the  defendants  ;  therefore,  it  cannot  be 
said  that  the  possession  of  the  foreign  houses  was  the  possession  of  the  de- 
fondants.  Fieher  v.  Miller  (g),  and  Bradbury  v.  Andertan  (A),  are  both  dis- 
-tinguishable,  because  there  was  in  both  those  cases  a  distinct  appropriation  of 
specific  goods,  and  not  a  mere  direction  to  pay  over  money. 

There  is  another  class  of  cases,  where  it  has  been  held  that  a  debt  may  be 
assigned  to  a  third  party,  with  the  consent  of  the  original  debtor ;  as,  if  A.  is 
indebted  to  J?.,  and  B.  is  also  indebted  to  C,  and  B,  requests  A.  to  pay  C, 
and  A.  consents ;  Fairlie  v.  Denton  (i),  Cuxon  v.  Chadley  (j),  lereiel  v. 
Ikmglae  (A),  Scott  v.  Porcher  (I).  But  in  such  cases  several  ingredients  are 
necessary ;  for,  first,  there  must  be  an  ascertained  debt  due,  to  be  assigned 
fiom  A.  to  C. ;  and  secondly,  the  debtor  must  be  discharged  from  his  debt : 
but  neither  of  these  ingredients  are  to  be  found  in  the  present  case.  The 
defendants  do  not  undertake  to  pay  Messrs.  Royde  and  Co.  on  the  faith  of  the 
order  given  by  the  bankrupt,  but  upon  the  faith  of  the  guarantee  which  they 
required  and  received  from  Royde  and  Co.  Under  these  circumstances, 
tli^refore,  the  order  was  revoked  by  the  bankruptcy,  and  the  money  was  re- 
by  the  defendants  for  the  use  of  the  assignees.     The  question  is. 


(•) 


[h)  1  C.  M.  &  R.  486. 

8  B.  &  C.  395. 

3  B  &  C.  591. 

1  H.  Black.  239. 
If)  2  B.  &  C.  3(6;  3  D.  &  R.  545.         (/)'  3  Mer.  652. 
Q)  1  BiDg.  150. 
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Qn^n^tJSemtk.  whether  it  did  not  remain  the  roooey  of  the  btnkmpt  np  to  the  time  of  the 
HuTOfuvtov  btnkruptcy.  Suppose  the  goods  had  not  been  converted  into  money,  it  b 
liLTwoETM.  ^'^'  ^^^  ^^^  assignees  might  have  maintained  an  action  of  trovo*  to  recover 
them.  It  will  be  contended,  that  there  was  at  any  rale  an  equitable  assign- 
ment of  the  fund,  upon  the  authority  of  Hunt  v.  Mortimer  (m) ;  but  in  tkt 
case  money  was  actually  advanced  to  the  bankrupt,  upon  the  securitj  of 
receiving  a  pajrment  due  to  him  from  the  East  India  Company.  And  is 
Row  V.  Dawson  (n),  which  is  one  of  the  earliest  cases  upon  this  subject,  there 
was  an  order  to  pay  out  of  a  certain  and  specific  fund.  But  here  there  is  no 
specific  money  or  goods  appropriated  ;  and  the  circumatances  of  this  case  are 
similar  to  Carvalho  v.  Bum  (o),  where  it  was  held  that  a  similar  order  did 
not  amount  to  an  equitable  assignment. 

Crompton,  eontrd, — First,  the  clause  in  the  Stamp  Act,  which  is  relied 
upon  on  the  other  side,  was  inserted  because  it  had  be«n  decided  that  orders 
given  to  pay  money  out  of  a  particular  fund  were  not  bills  of  exchange,  Rmo 
V.  Dawson,  The  object  of  the  new  enactment  was  to  extend  the  stamping 
of  instruments  to  cases  of  that  description.  But  it  is  necessary  that  the 
order  should  ih  all  cases  be  made  payable  to  bearer  or  to  order;  or,  if 
delivered,  to  the  payee  or  some  person  on  his  behalf.  It  is  absurd  to  call 
this  a  negotiable  instrument,  having  the  qualities  of  a  bill  of  exchange.  Nor 
is  there  any  clause  in  the  Stamp  Act  to  shew  that  it  is  a  promissory  note. 
In  point  of  fact,  it  is  an  agreement  to  pay  over,  a  sum  of  money,  and  the 
agreement  stamp  which  was  affixed  was  the  proper  one.  In  Emfy  v.  CoUms 
the  order  to  pay  the  money  was  given  to  an  agent  of  the  payee.  Firbak 
V.  BeU,  and  Butts  v.  Swann,  are  distinguishable,  because  in  the  farmer  case 
the  order  was  delivered  to  the  payee,  and  in  the  latter,  it  was  made  payable 
to  order.  Jones  v.  Simpson  is  nfore  like  the  present  case  ;  and  there  it  vai 
held  that  a  stamp,  as  a  bill  of  exchange,  was  not  necessary.  CrawfsotT 
Ourney  (p)  is  also  an  authority  for  the  defendants. 

Secondly,  the  5,000/.  was  received  by  the  defendants  for  the  use  of  lS«ydf 
and  Co.,  and  they  would  have  been  subject  to  be  sued  if  they  had  not  paid 
it.  The  correspondence  shews  that  an  agreement  was  made  between  the 
bankrupt,  the  defendants,  and  Royds  and  Co.,  that  the  ktter  should  reoeife 
5,000/.  out  of  the  proceeds  of  certain  goods  bebnging  to  the  bankrupt  A 
good  consideration  may  be  assumed  to  have  passed,  by  the  forbearance  of 
Royds  and  Ca  to  sue  the  bankrupt  for  the  money  due  from  him  to  them,  sad 
also  by  Royds  and  Co.  making  further  advances.  The  bankrupt  could  not 
revoke  this  order  without  being  guilty  of  a  fraud  ;  neither  could  his  ass^neei 
revoke  it ;  and  the  defendants  were  bound  to  pay  the  order,  Tibbitts  t. 
George  (q\  WiUiams  v.  EvereU  (r),  Yaies  v.  BsU  is),  Hodgson  v.  Amkr- 
son  (t),  Fisher  v.  Miller.  There  was  ckarly  an  equitable  assignment,  and 
the  bankrupt's  assignees  take  nothing  but  what  the  bankrupt  is  equitahiy,as 
well  as  legally,  entitled  to,  Hunt  y.  Mortimer,  Fachsr  v.  Cocks  (v),  CroiS' 
foot  V.  Gumey,    Nor  was  it  necessary  that  the  holder  of  the  fund  shoald 

(m)  10  B.  &  C.  44.  (q)  5  A.  &  £.  107;  2Har.&WfL 

n)  1  VeB.  sen.  331.  154. 


o)  4  B.  &  Ad.  382;  in  error,  1  A.  (r)  14  East,  592. 

&  k  883.  (s)  3  B.  &  Aid.  643. 

(p)  9  Bing.  372.  (t)ZKSi  C.  8^ 

(«}  1  B.  &  Ad.  15a 
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hmwB  notice  of  the  appropriation  of  the  money,  TUfbitti  v.  Crearge,  Ex  parte  QueemU  Bemeh. 
SoMik  (v).  The  effect  of  the  agreement  made  between  the  parties  was  to  Hutchinson 
give  an  equitable  lien  on  the  price  of  goods  which  belonged  to  the  bankrupt,  «*• 

Bailey  v.  CulverweU  (w).  Row  v.  Dawson^  Yeatee  v.  Groves  (x),  Carvalho 
▼.  Bum  is  a  very  strong  authority  for  the  defendants,  because  it  clearly 
shews  that  an  equitable  right  passed  ;  and  as  notice  was  given  to  the  part- 
ners of  the  foreign  houses,  in  whose  hands  the  funds  were,  the  legal  right 
passed  also.  It  must  be  remembered  that  this  is  not  an  action  to  recover  the 
goods,  but  an  action  for  money  had  and  received,  which  is  an  equitable 
action. 

Creeeweilj  in  reply. — An  order,  which  gives  a  party  a  right  to  receive  a 
sum  of  money  out  of  a  particular  fund,  requires  to  be  stamped  as  a  bill  of 
exchange.  And  although  the  fund  might  ultimately  produce  a  much  smaller 
sam  than  the  6,000/.,  it  would  nevertheless  require  a  stamp  for  the  full  amount 
which  might  be  paid.  Nor  does  it  make  any  difference  that  the  agreement  to 
pay  the  money  is  contained  in  more  than  one  document,  Firbank  v.  Bell, 

To  make  a  transfer  of  a  debt  binding,  all  the  parties  must  agree  to  the 
transactk>n,  and  the  debtor  must  be  discharged  from  his*  original  debt, 
Seoii  Y.  Porekerf  Wharton  v.  Walker  (y).  It  cannot  be  contended  that  the 
defendants  are  identified  with  the  foreign  houses,  because  the  case  finds  that 
they  were  not  in  partnership.  The  defendants  do  not  shew  when  the  money 
came  into  the  hands  of  the  foreign  houses,  which  they  ought  to  have  done 
The  notice  given  by  the  assignees  to  the  defendants  amounted  to  a  oounter- 
■nnd  of  the  order  which  had  been  previously  given  by  the  bankrupt.  There 
ia  nothing  stated  to  shew  that  any  further  credit  was  given  by  Royde  and  Co. 
to  the  bankrupt,  in  consequence  of  the  order,  and  therefore,  there  was  no  con 
iideratkm  for  tl|B  new  promise. 

CWr.  adv,  vult 

Lord  DiNMAN,  C.  J.,  delivered  the  judgment  of  the  Court. — There  are  two 
questions  in  this  case ;  first,  whether  the  letter  of  Hunt  and  Jenkineon  to 
the  defendants,  of  the  date  of  September  28th,  1831,  required  the  stamp  im- 
posed by  65  Geo.  3,  c  184,  as  an  order  for  the  payment  of  money ;  if  it  did, 
then  it  was  not  admissible  in  evidence ;  and  as  that  letter  was  the  authority 
Ibr  paying  the  6,000/.  to  Royde  and  Co.,  there  must  be  judgment  for  the 
plaintifis ;  second,  supposing  that  letter  did  not  require  a  stamp,  as  an  order 
Ibr  the  pajrment  of  money,  whether  the  authority  contained  in  it  was  revoked 
by  the  bankruptcy  of  Huntf  and  the  notice  from  the  assignees ;  if  it  was  so 
lefoked,  in  that  case  also  there  must  be  judgment  for  the  plaintifls.  As  to 
the  IKrst  questk>n,  the  clause  in  the  schedule  of  66  Geo.  3,  c.  1S4,  applicable 
to  this,  is :  *'  All  bills,  drafts  or  orders  for  the  payment  of  any  siun  of  money 
oat  of  any  particular  fund  which  may  or  may  not  be  available,  or  upon  any 
condition  or  contingency  which  may  or  may  not  be  performed  or  happen,  if 
the  same  shall  be  made  payable  to  the  bearer  or  to  order,  or  if  the  same  be 
delivered  to  the  payee  or  some  other  person  on  his  behalf.^  Then  in  deter- 
mining whether  it  be  an  order  for  the  payment  of  money  within  the  meaning 
of  the  schedule,  the  first  thing  to  be  considered  is,  whether,  as  it  is  not  an 


}: 
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QMmVBMrL    order  to  pay  a  distinct  sum  of  money,  but  only  the  proceeds  of  fnndsi  pr»- 
lluTCHiNsoN     ^"^led  they  do  not  exceed  5,000/.,  it  &llf  within  the  Act.     In  J^mitB  v.  &^ 


**•  lofi,  where  the  order  was  to  sell  certain  goods,  which  were  stated  to  be  of 

about  the  value  of  2,000/.,  and  to  pay  the  proceeds,  the  Court  was  ({oitedar 
that  it  did  not  fall  within  the  description  in^he  schedule  as  to  the  liabilitjto 
stamp  duty,  because  there  was  no  sum  mentioned  on  which  the  dut?  cooid 
attach :  and  if  the  question  in  this  case  had  arisen  upon  the  letter  of  23d 
September^  in  which  there  is  no  precise  sum  mentiooedy  that  letter,  aooofdiag 
to  the  case  of  Jones  ▼.  Simpsam,  just  mentioned,  would  not  have  reqairedanj 
stamp;  but  in  the  letter  of  the  28th  September^  1831,  there  is  a  sod  of 
6,000/.  which  may  be  paid ;  and  though  it  might  not  Deoessarily  be  so  vmA, 
yet,  as  in  the  schedule  as  to  inland  bills  a  duty  is  imposed  **  where  the  total 
amount  thereby  made  payable  shall  be  specified  therein,  or  can  be  ascertaioed 
therefrom,^  we  think  that  the  case  arising  out  of  the  letter  of  the  28th  Sep- 
temper  differs  from  Jonei  v.  Simpton,  and  that  if  on  other  acooonti  it  be  an 
order  for  the  payment  of  money  within  the  meaning  of  the  schedule,  a  itamp 
duty  in  respect  of  6,000/.  would  attach  upon  it.  But  the  schedule  u  to 
orders  ibr  payment  of  money  requires,  that  in  order  to  make  a  stamp  neces- 
sary, they  should  be  made  payable  to  the  bearer,  or  to  order,  or  be  delivered 
to  the  payee,  or  some  person  on  his  behalf.  In  the  cases  of  EmUy  v.  OfUim, 
FirikMnk  v.  Belly  BuiU  ▼.  Swann,  no  question  was  made  as  to  these  qualifi- 
cations, nor  was  it  necessary ;  for  in  Emljf  w,  CoUme  the  order  was  delirered 
to  an  agent  of  the  payee ;  in  Firbank  v.  Bell  the  order  appears  to  hare  bees 
delivered  to  the  payee,  inasmuch  as  the  payee  is  stated  to  have  sent  a  oopj 
to  the  person  to  whom  the  order  was  addressed ;  and  in  ButU  v.  Setmm  the 
order  was  made  payable  to  order.  But  the  present  letter  does  not  make  tbe 
money  payable  to  the  bearer  or  to  order,  and  is  not  didivered  to  the  psjee. 
Then  is  this  document  delivered  to  any  person  on  behalf  of  the  payee,  witbin 
the  meaning  of  the  schedule !  Now  the  letter  containing  the  aothoritj  to 
pay  is  delivered  to  the  defendants ;  and  then  is  that  a  delivery  to  them  oo 
behalf  of  the  payees,  Messrs.  Rayde  and  Co.  ?  So  far  it  is  a  deUvery  to  tbe 
defendants  for  the  benefit  of  the  payees,  and  the  defendants  may  be  trustees 
for  them ;  but  it  was  not  meant  that  the  defendants  should  hand  over  tbe 
document  to  the  payees ;  they  were  to  act  upon  it  as  they  might  think  right, 
and  according  to  what  was  expected  they  should  do ;  but  when  they  did  not 
act  upon  it  by  any  promise  or  undertaking,  that  did  not  constitute  adelireft 
of  the  document  itself  to  the  payees ;  but  the  defendants  were  to  keep  tbe 
document  themselves,  not  as  agents  to  the  payees,  but  for  their  ovm  secoray, 
to  prove,  when  they  should  pay  the  money,  that  it  was  by  authority  of  tbe 
persons  who  gave  the  order  that  they  had  done  so.  The  ^ving  the  unde^ 
taking  by  the  defendants  to  Messrs.  Royde  and  Co.  could  not  be  coupled 
with  the  letter  of  Hunt  and  Jenkineon  to  the  defendants,  so  as  to  make  a 
stamp  necessary,  because  the  question  of  a  stamp  must  be  decided  by  the 
instrument  when  it  is  first  issued,  and  not  by  what  may  haqppen  afterwards. 
And  we  think  that  the  delivery  to  the  payee,  or  some  person  on  his  bebal(  ^ 
means  a  delivery  either  personally  to  the  payee,  or  to  some  agent  or  repiv* 
sentative  of  his,  and  does  not  mean  the  person  to  whom  the  ordo'  is  addressed; 
and,  consequently,  this  document,  whwh  is  addressed  and  seat  to  the  deted* 
ants,  is  not  such  an  instrument  as  under  the  part  of  the  schedule  in  queitiii 
requires  a  stamp.    Then  havmg  come  to  the  ooochision  that  this  doauMil 
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did  not  require  the  stamp  contended  for,  the  remaining  qnestion  is,  whether  Quee»*t  Benek. 
the  authority  to  pay  to  the  exfent  of  5,000/.  was  countermanded  by  the  hutchinsok 
bankruptcy  of  Hunt  and  Jenkinton,  and  the  notice  from  the  assignees.     If  <** 

the  case  had  stood  merely  upon  the  authority  in  the  letter  of  the  28th  Sep- 
iemder,  without  more,  and  the  d^endants  and  Hunt  and  Jenkinson,  or  Messrs. 
RoydM  and  Co.,  had  not  done  anything  more,  and  the  money  had  been  paid 
upon  ity  we  think  tlie  authority  to  pay  would  have  been  revoked  by  the 
bankruptcy,  and  the  notice  from  the  assignees ;  but  that  is  not  the  state  of 
things  as  they  exist,  and  the  whole  of  the  circumstances  must  be  considered. 
The  first  document  is  the  letter  of  23d  of  September j  1831 ,  by  Hunt  and  Jen- 
kmMcn  to  the  defendants,  authorizing  them  to  pay  money  to  Messrs.  Royds. 
Upon  the  receipt  of  this,  the  defendants  write  to  Hunt  and  Jenkineon  a 
letter,  which  they  either  had  sent  or  proposed  to  send  to  Messrs.  Royde^  but 
IhaU  and  Jentuneon  think  it  is  not  satisfactory,  and  they  return  it  to  the 
defendants,  and  revoke  the  authority  contained  in  the  letter  of  the  23d  Septem- 
Ber,  and  send  the  letter  in  question  of  the  28th  September,  which  they  wish 
to  be  acted  upon ;  and  the  defendants,  upon  the  receipt  of  that,  write  to 
Messrs.  Royds,  giving  an  undertaking  to  comply  with  the  letter  of  Hunt  and 
JetikmMan,  on  being  guaranteed  by  Messrs.  Royds;  and  then,  in  answer, 
Messrs.  Royds  and  Co.  give  the  defendants  the  guarantee  which  they  asked 
lor.  It  appears,  therefore,  that  all  the  three  parties,  t.  e.,  Hunt  and  Jenkin- 
9on  as  one  of  the  parties,  the  defendants  as  another,  and  Royds  and  Co.  a 
third,  all  concurred  in  the  arrangement,  and  that  Hunt  and  Jenkinson  were 
aware  that  the  defendants  meant  to  require  the  guarantee  of  Messrs.  Royds, 
iDasmuch  as  the  defendants'  letter  to  Messrs.  Royds,  of  the  23d  September, 
requiring  the  guarantee,  was  contained  in  the  letter  of  that  date  from  the 
defendants  to  Hunt  and  Jenkinson.  It  appears,  therefore,  on  the  whole,  that 
Hunt  and  Jenkinson,  being  indebted  to  their  bankers,  Messrs.  Royds  and  Co., 
and  in  the  common  course  of  things  expecting  further  advances,  or  else  a  for- 
bearance of  pressure  for  the  payment  of  what  was  due,  authorize  the  defend- 
ants to  pay  money  out  of  certain  funds,  to  the  extent  of  5,000/.,  to  Messrs. 
Royds,  in  liquidatkm  of  the  whole  or  part  of  their  debt ;  the  defendants  give 
to  Messrs.  Royds  an  undertaking  to  do  so,  but  conditionally  that  a  guarantee 
of  indemnity  shall  be  given  by  them,  which  guarantee  Messrs.  Royds  do 
give,  and  accept  the  undertaking  of  defendants.  The  whole  of  this,  taken 
together,  appears  to  us  to  constitute  an  appropriation  of  funds  to  the  extent 
of  5,000/1  to  Messrs.  Royds,  or  else  to  an  equitable  assignment  of  these 
funds  :  but  whether  it  be  an  appropriation  of  funds,  or  an  equitable  assign- 
ment, it  is  not  in  either  case,  in  our  opinion,  revoked  by  the  bankruptcy  of 
Hunt,  But  it  is  contended  by  the  plaintiffs,  that  an  arrangement  of  this 
sort  ought  to  form  part  of  the  original  transaction.  But  there  does  not  appear 
any  original  transaction  to  which  this  can  be  referred ;  the  dealing  between 
IhnU  and  Jenkinson  and  the  defendants  began  twelve  years  before  1831  ; 
when  it  began  between  Messrs.  Royds,  and  Hunt  and  Jenkinson  does  not 
appear ;  but  the  dealing  of  Hunt  and  Jenkinson  with  these  respective  houses 
had  been  quite  distinct,  and  had  nothing  to  do  with  each  other ;  the  transac- 
tion in  question  was  the  first  in  which  all  the  parties  were  originally  concerned. 
It  b  said  there  is  no  oonsideratk>n  ibr  this  arrangement,  but  we  think  there 
is,  for  Hunt  and  Jenkinson  were  indebted  to  Messrs.  Royds  in  upwards  of 
6,000/.,  and  Uie  latter^  on  receiving  this  contingent  security  for  6fl00i,,  of  the 
TOI..  f .  S  D 
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Queens  Bench,  probability  of  realizing  which,  they  would  no  doubt  inquire  would  be  moic 
Hutchinson  ■'icli"^  to  give  additional  credit  to  Hunt  Bnd  Jenkinsan,  and  the  bttv 
would  be  less  likely  to  be  proceeded  against  for  the  recovery  of  the  vasmj 
by  Messrs.  Royda  and  Co.  Then  it  is  said  that  the  defendants  did  not  pij 
this  money  on  the  authority  of  Hunt  and  JetMnson^  but  on  the  guanotaof 
Messrs.  Royds  ;  but  though  they  would  not  have  paid  it  without  the  guan»- 
tee  of  Messrs.  Royds,  they  paid  it  principally  on  the  authority  of  Mean. 
Hunt  and  Jenkinson,  and,  in  fact,  they  paid  it  on  both  together.  It  is  tti^ 
also,  that  as  to  some  of  the  cases  there  was  a  specific  ascertained  debt,  to 
which  the  appropriation  or  assignment  of  the  funds  was  to  be  ^iplied.  But 
we  think  it  not  necessary  that  the  debt,  to  which  the  appropriation  was  to  be 
made,  should  be  ascertained.  The  funds  to  be  appropriated  were  not  to 
exceed  5,000/.,  and  if  the  debt  due  to  Royd*  was  less,  the  money  to  be  paid 
to  them  would  be  less ;  but  it  can  make  no  difference  whether  the  debt  doe 
to  Royds  was  a  specific  sum  of  1,000/.,  or  any  indeBnite  sum,  but  so  thtt 
whatever  their  debt  was,  they  should  get  no  more  than  5,000/1  A  great 
many  cases  have  been  cited  on  the  argument,  and  we  may  refer  to  Row  ▼. 
Dawson,  Yeates  v.  Groves,  Fisher  v.  Miller,  Hodgson  v.  Anderson,  Wksr* 
ton  V.  Walker,  Fairlte  v.  Denton^  Bailey  v.  Culverwell,  Hunt  v.  Morlimer, 
Croufoot  V.  Grurney,  Tibbitls  v.  George,  Smith  v.  Smith  («),  WiUimns  f. 
'Everett,  Carvalho  v.  Burn,  Scott  v.  Porcher.  Not,  indeed,  that  any  cf  these 
cases  are  precisely  the  same  as  the  present,  but  the  principles  on  which  tbey 
were  decided,  we  think  apply  to  the  view  we  have  taken  of  this  case.  In 
Carvalho  v.  Bum,  first  in  this  Court,  4  B,  &  Ad.  382,  and  aflerwards  in  the 
Exchequer  Chamber  (a),  the  assignees  of  the  bankrupt  were  held  entitled  to 
recover,  under  circumstances  bearing  some  resemblance  to  this ;  but  that  wis 
an  action  of  trover  for  goods,  and  the  two  Courts  of  Law  held  that  the 
assignees  had  the  legal  property  in  the  goods,  leaving  the  equitable  rights  of 
the  parties  to  be  considered  in  a  Court  of  Equity ;  and  in  the  same  case  {h\ 
the  Vice-Chancellor,  on  demurrer  to  a  bill  in  equity,  seems  to  have  considered 
that  the  defendant  at  law,  who  stood  in  the  same  situation  as  the  defendants 
hero,  was  entitled  to  the  benefit  of  the  arrangement  against  the  assignees  of 
the  bankrupt ;  and  that  decision  of  the  Vice^hancellor*s  was  afterwards  ooo- 
firmed  by  the  Lords  Commissioners.  In  the  case  of  Scott  y.  Poreher,  Sir 
William  Grant,  Master  of  the  Roils,  says :  *'The  case  is  stripped  of  ahnost 
every  circumstance  that  has  ever  been  relied  upon  as  constituting  an  irrevo- 
cable appropriation  ;''  and,  amongst  other  things,  there  had  been  no  com- 
munication made  by  Poreher  (who  stood  in  the  same  relative  situatkn  as 
Royds)  of  the  directions  that  had  been  given  ;  but  here  every  thing  has  been 
done  that  could  be;  and  it  seems,  from  the  whole  remarks  made  by  the 
Master  of  the  Rolls,  that  under  circumstances  like  the  present,  he  wouM  have 
been  of  opinion  with  the  defendants.  Upon  the  whole  of  this  case,  then,  we 
arc  of  opinion  that  a  nonsuit  should  be  entered. 

Nonsuit  to  be  entered. 

(z)  2  Cro.  &  Mvv9  231.  (A)  7  Sim.  109 

{a)  I  A.  &  E.  883. 
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Alsten  and  another  v.  Mills.  QHtmu  itendu 

ASSUMPSIT.     The  declaration  was  for  goods  sold,  &c.  to  the  amount  of  A«Bump«it.' 

883/.  16f.,  and  staled  that  though  the  defendant,  in  part  performance,  Jjon  w^^fo*" 

&c.,  had  paid  66 1/.  3#.  6</.,  parcel  thereof,  yet  he  had  not  paid  the  remainder,  goods  sold  to 

Plea:  payment  of  divers  sums  of  money,  to  wit,  to  the  amount  mentioned  in  ^fTelr^ind 

the  declaration,  and  acceptance  by  the  plaintiflTs  in  satisfaction.  stated  that 

Replication  and  new  assignment.     As  to  so  much  of  the  plea  as  related  to  3«.  6<^had 
part  of  the  causes  of  action  in  the  declaration  mentioned,  to  wit,  the  sum  of  ^®«°.P»»d»  ^^ 
175/.  17f.,  that  the  plaintins  sued  out  their  writ,  not  in  respect  of  a  certain  219t  12«.  6d. 
part  of  the  causes  of  action  in  the  plea  mentioned,  to  wit,  176/.  17#.,  in  reft-  pfe^V  pi^-. 
pect  of  which  the  defendant  paid  the  said  sum  of  175/.  Me,,  but  for  non-per-  ^^^^  ^^^^ 
ibrmance  of  a  promise  to  pay  another  and  different  sum,  to  wit,  175/.  I7«.y  mention^^in^^ 
parcel,  &c.,  wherein  the  defendant  was  indebted  for  goods  sold  and  delivered  ]^ declaration. 
between  1st /ime,  1836,  and  20th  December,  1837,  which  promise,  &c.  is  tion,  newas- 
another  and  different  from  the  promise  to  pay  the  said  sum  of  175/.  17#.,  so  i7^°fi7j|  ^S^t 
paid,  &c.     Verification,  Sue,  the  action  was 

And  as  to  so  much  of  the  said  plea  as  relates  to  the  residue  of  the  causes  for  the  causes 

of  action  in  the  declaration  mentioned,  other  than  the  causes  of  action  as  the  >"  ^^P^of 

which  that  sum 

•aid  sum  of  175/.  17«.,  parcel,  &c.,  the  plaintiffs  ought  not  to  be  barred,  &c.,  was  paid,  but 

because  the  defendant  did  not  pay  the  residue  of  the  sums  of  money  in  the  on'^difTerent'"' 

plea  mentioned,  other  than  the  said  sum  of  175/.  17«.,  parcel,  &c.,  concludine  promises,  and 

^     ^m                ,  denied  the  pay- 
to  the  country.  ,„ent  aa  to  the 

Pleae  to  new  assignment :  firet,  that  on  the  Ist  December,  1832,  and  on  '©"t. of  the 

divers  other  days  between  that  day  and  the  commencement  of  this  suit,"  the  PUatxoncw 

defendant  paid  the  plaintiffs  divers  sums  of  money,  to  wit,  the  amount  of  all  jUJJ^ralnf 

the  monies  claimed  by  the  new  assignment,  in  satisfaction,  &c.     Verifiea^  teetmiTthat  the 

. .        a,  causes  of  action 

iton,  &C,  „e  noj  differ- 

Second,  that  the  promise  in  the  declaration  mentioned,  as  to  the  said  sum  ?".^  *"^  ^*u^ 
of  175/.  17«.,  is  not  a  different  promise  and  cause  of  action  from  the  said  pro-  fir$t,  that  the  * 
mise  to  pay  the  said  sum  of  175/.  17*.,  so  paid,  &c.,  concluding  to  the  P^**^/' pay- 
country,  confined  to  the 

The  replication  traversed  the  first  plea,  on  which  issue  was  joined,  and  \2»!td.  ^^^' 

joined  issue  on  the  second.  claimed  in  the 

The  particulars  of  demand  were  the  same  under  the  new  assignment  as  teamd,  thauhe 

under  the  declaration,  and  applied  to  the  period  between  June,  1836,  and  j®'*^*^^|*2i 

September,  1837.     They  gave  credit  for  payments  to  the  amount  of  664/.  Ze,  the  payment  of 

6c/..  claiming  a  balance  of  219/.  12*.  6d.  mSein^eVpcct 

At  the  trial,  at  the  Kent  Summer  Assizes,  before  Patteeon,  J.,  it  appeared  of  the  balance 
that  in  1837  goods  were  sold  to  the  defendant  to  the  amount  of  370/.  \6s.  thatthe'suh- 
6d.,  and  payments  made  by  him  to  the  amount  of  312/.  15f.,  leaving  a  balance  ^^^^^^  of  the 
for  the  plaintiffs  of  58/.  \e,  6c/.,  whereupon  it  was  contended  that  the  plain-  whether  the  de- 
tiffs  must  be  nonsuited,  because  the  payment  admitted  by  the  new  assign-  nid^itbiu 
ment,  taken  together  with  that  proved,  amounted  to  more  than  219/.  12#.  6d,,  ^^  <^^ 

At  the  trial, 

...                    .  the  plaintiff 
having  prored  that  the  causes  of  action  were  different  z—Held,  that  to  entitle  the  defendant 
to  a  verdict,  it  was  not  sufficient  for  him  to  prove  payments  making  up  the  difference  between 
219^  12^.  6d.  and  176/.  17«. 

3  D  2 
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Qmeeifj  BtiUk.  to  which  balance  the  defendant's  plea  applied.  But  the  karoed  judge  directed 
a  verdict  for  the  plaintiffs  for  59/1  U.  M,,  resenring  leaTe  to  the  defendsntto 
move  for  a  nonsuit,  or  to  enter  a  verdict  for  the  defendant. 

Ogie,  in  Mieha^lmat  Term^  moved  accordingly. — ^The  plaintifla  most  nly 
either  on  the  declaration  or  on  the  new  assignment ;  and  in  either  case  tk 
defendant  is  entitled  to  the  verdict.  The  balance  claimed  by  the  declaritiBB 
was  219/.  2«.  6J.iand  proof  was  given  of  payment  to  a  larger  amount  The 
new  assignment  claims  still  less,  only  ll&l  IJs^  and  is,  moreov^,  an  adnii* 
sion  that  the  whole  amount  claimed  in  the  declaration  has  been  satisfied, 
Hali  V.  MiddUton  (a).  Because  no  new  assignment  would  have  been  ne- 
cessary for  the  purpose  of  recovering  any  part  d*  the  amount  claimed  in  tie 
declaration.  Freeman  v.  CrafU  {b).  The  plaintifls  ought  to  have  proied, 
under  the  new  assignment,  that  a  cause  of  action  existed  other  and  dtftrent 
from  that  stated  in  the  declaration.  If  it  was  sufficient  to  prove  only  one 
cause  of  action,  a  plaintiff,  under  a  new  assignment,  may  recover  theidentitisl 
amount  which  he  has  previously  admitted  to  have  been  paid. 

Lord  Dbnman,  C.  J.,  on  thi9  day  delivered  the  judgment  of  the  Court— 
The  pleadings  in  this  case  are  somewhat  confused,  and  have  given  rise  to  a 
question  whether  the  plaintiff  is  not,  on  the  true  construction  of  them,  oat  of 
Court.  The  declaration  is  for  goods  sold  and  delivered  to  the  araomit  of 
883/.  16«.,  and  states  that  although  664/.  3«.  6a.  has  been  paid,  the  remainder 
has  not ;  it  claims,  therefore,  219^  12«.  6i/.  The  second  plea  pleads  gene- 
rally payment  of  all  suras  of  money  mentioned  in  the  declaration.  The  repli- 
cation as  to  175/  17«.,  part  of  the  monies  mentioned  in  the  first  count,  states, 
by  way  of  new  assignment,  that  the  plaintiff  sued  out  his  writ,  not  for  the 
causes  of  action  in  respect  of  which  that  sum  of  176/.  17«.  was  paid,  but  for 
a  like  sum  on  other  and  different  promises  ;  rt «.,  for  goods  sold  and  deliTered 
between  the  1st  June,  1836,  and  the  20th  December^  1837  ;  and  as  to  the 
rest  of  the  monies  alleged  to  be  paid,  denies  the  payment  To  the  Itft 
assignment,  the  defendant  pleads  ;  first,  a  general  plea  of  payment ;  second, 
that  the  causes  of  action  as  to  the  175/.  17«.  are  not  other  and  difierent 
Upon  these  pleas  issue  is  joined.  At  the  trial  it  was  proved  distinctly  tbtt 
the  causes  were  other  and  different,  and  that  on  the  whole  accounts  a  balance 
of  58/.  If.  M,  was  due,  for  which  the  verdict  was  taken.  Mr.  Ogh  mored 
for  a  nonsuit,  contending,  as  he  did  at  the  trial,  that,  as  the  declaration  daims  a 
balance  of  219/1  128.  6d.  only,  the  first  plea  of  payment  must  be  taken  is 
pleaded  to  that  balance  only ;  the  replication,  by  way  of  new  assignment, 
having  admitted  the  payment  of  175/.  17«.,  as  alleged  in  the  plea,  it  was  suf- 
ficient for  the  defendant  to  prove  payments,  making  up  the  diflerence  between 
2191.  12«.  6d,  and  175/  lis.,  and  that,  he  having  done  so,  the  plaintiff  waf 
out  of  Court  We  think  that  the  view  so  taken  of  the  pleading  is  wrong  in 
two  respects ;  first,  the  plea  of  payment  is  not  confined  to  the  balance  daimed 
in  the  declaration,  it  is  pleaded  in  terms  that  the  defendant  has  paid  all  the 
sums  of  money  mentioned  in  the  declaration,  and  there  is  nothing  to  prereot 
our  giving  the  words  their  natural  meaning,  which  is,  that  the  defendant  has 
paid,  not  only  the  sums  admitted  by  the  declaration,  but  aJso  all  other  sums 
mentioned  in  it ;  secondly,  the  replication  does  not  admit  the  payment  of 


53 


(a)  4  A.  &  E.  107;  1  Har.  &  Wol.         (6)  4M.  &  W.4;  I  H.  &  a  18& 
1. 


I 


MICHAELMAS  VACATION,  1888L 


741 


V. 

Mills. 


17^  17#.,  as  stated  in  the  plea,  thai  is  to  say,  as  made  in  respect  of  the  Quen'iBenek, 
balance  claimed,  although  it  does  admit  it  was  made  io  respect  of  causes  of  alstbn 
action  mentioned,  in  the  declaration ;  for  it  expressly  states,  that  the  plaintiff 
brought  his  action,  not  for  the  causes  of  action  in  respect  of  which  that  admit- 
ted sum  of  175/.  17«.  was  paid,  but  for  other  and  different  causes  within  a 
specified  period  of  time,  which  in  eflect  amounts  to  this,  that  the  sum  of  175/. 
lis,  is  part  of  the  money  admitted  in  the  declaration,  and  that  the  action  is 
brought  for  the  balance  in  respect  of  other  and  diflerent  causes  of  action. 
The  defendant  has  denied  that  the  causes  of  action  were  other  and  diflerent, 
and  that  has  been  found  against  him.  Whether  the  plaintiff  might  or  might 
not  have  stated  the  first  plea  of  payment  as  applicable  to  the  balance  only, 
and  have  replied  by  denying  any  payment  beyond  that  admitted  in  the  decla- 
ration, is  not  now  the  question.  It  is  plain  that  the  words  of  the  plea  are 
not  necessarily  so  limited,  and  the  plaintiff  was  not  bound  to  consider  them 
as  so  limited.  Neither  is  it  more  necessary  to  inquire  why  the  particular 
sum  of  175/.  17«.  was  mentioned  in  the  replication,  the  reason  for  which  does 
not  appear.  The  substance  of  the  issue  is,  whether  the  defendant  has  paid 
all  that  is  due ;  and  that  issue  having  been  tried,  no  ground  is  shewn  to  us 
sufficient  to  disturb  the  verdict.  No  rule  is  to  be  g^ranted.  It  is  highly 
satisfactory  to  us  to  find  a  similar  view  taken  of  this  point  by  the  Court  of 
Exchequer  in  Fr$€man  v.  CtafU* 

Rule  refused. 


The  Queen  v.  Hale. 


The.  1. 


^MlALFOURDy  Serjt.,  on  behalf  of  the  Cloth-workers*  Company,  in  Trinity      The  Court 

TIfrm,  had  obtained  two  rules  against  the  defendant,  a  prebendary  of  ^j^^H^^J^  to 

Sl  PoHttf  as  lord  of  the  manor  of  hlington  ;  the  first,  calling  upon  the  de-  •  ^ord  of  a 

lendant  to  shew  cause  why  a  mandamu*  should  not  issue  commanding  the  a  licence  toa 

defendant  to  grant  a  licence  to  the  Company,  or  their  trustees,  to  dig  Bve  {^"^Jj^^ 

acres  of  brick-earth  in  the  copyhold  premises  of  the  said  manor,  on  payment  and  make 

of  the  accustomed  sum  of  21/.  per  acre;  the  second,  to  grant  a  licence  to  eyidence tn ** ^ 

demise,  for  a  term  of  forty  years,  one  piece  of  ground,  parcel  of  the  manor>  support  of  a 

and  also  to  demise,  for  a  term  of  twenty-one  years,  another  piece  of  ground,  tuch^HcracM 

parcel  of  the  said  manor ;  the  affidavits  stating  that  the  Company  were  seized  ^^  ^^?£e 

of  certain  copyhold  tenements  in  the  manor  of  hlington,  which  is  a  prebendal  court- rolls 

manor,  whereof,  for  the  time  being,  the  defendant  is  lord.     In  the  court-rolls  ^^  dowu^" 

of  the  manor,  commencing  in  1729,  various  entries  appear  of  licences  to  the  wards;  that 

teoants,  authorizing  them  to  dig  brick-earth,  and  convert  the  same  info  had  been 

Inicks,  on  payment  to  the  lord  of  21/.  per  acre.  granted  on 

^^  ^i  t^  i_ii  1..  i.  payment  of  a 

By  the  custom  of  the  manor,  the  fine  to  the  lord,  on  admission  of  a  copy-  fine  of  212.  per 
hold  tenant,  is  6«.  8d.  for  every  acre,  and  the  like  for  every  messuage  or  ^g*  ^^  ^^o^ 

torn  of  a 
BMnor»  t  W 
tenants  had  a  right  to  demise  for  any  period,  not  longer  than  three  years,  without  a  lieenco, 
and  for  erery  licence  to  demise  for  any  longer  term,  the  lord  was  entitled  to  4d.  far  every  year 
of  the  term.  On  the  court-rolls,  from  the  year  1729  downwards,  entries  ooeur  of  licences 
authorising  tenants  to  demise  for  rarious  terms,  the  longest  of  which  was  for  forty-seven  years. 
The  Court  refused  a  tnandamiu  to  the  lord  to  grant  a  licence  to  demise  twe  atreral  pieces  of 
ground  for  the  respective  terms  of  forty  and  twenty-one  years. 


7^  TERM  REPCRTS  m  tbi  QUfiEITS  BBNCHL 

Quien*t  B€utk   tenement.    By  documents,  in  the  custody  of  the  Corafway,  it  appeers,  that. 
The  QuuN     ^y  ^®  custom  of  the  manor,  the  tenants  have  a  right  to  demise^  lor  any 


«^-  not  longer  than  three  years,  without  a  licence,  and  that  for  every  Uoence  \t> 

demise  for  a  longer  term,  the  lord  is  entitled,  by  such  custom,  to  4d,kt 
every  year  of  a  term  mentioned  in  such  licence,  and  that  from  time  inmeno- 
rial,  the  lords  have  been  accustomed  to  grant  such  lioencea  ibr  diflerent 
periods,  without  any  restriction  limiting  the  term  to  the  life  or  incumbency  of 
the  prebendary  granting  such  licences,  until  the  appointment  of  the  pfeseot 
prebendary.  Entries  appeared  upon  the  rolls  of  the  manor,  fixmi  1729  down- 
wards, of  licences  to  demise  for  various  terms,  the  longest  of  which  wts  for 
forty-seven  years.  Application  was  made  for  a  licence  to  demise  fir  (brtj 
years.  The  defendant  refused,  under  legal  advice,  to  grant  a  licence  beyond 
the  period  of  his  own  life  or  incumbency,  except  on  the  condition  that  it 
should  be  understood  that  he  did  not,  by  such  licence,  warrant  that  it  sboaid 
be  in  force  after  the  period  of  his  life  or  incumbency. 

Sir  /.  Campbell,  A.  G.,  in  Trinity  Term  (a),  shewed  cause. — ^Unlets  t 
custom  to  grant  such  licences  as  are  claimed  appears  to  have  existed  imine- 
roorially,  this  application  must  &il  ;  and  all  the  circumstances  disclosed  are 
inconsistent  with  the  existence  of  such  a  custom.  The  act  of  digging  ibr 
brick-earth  amounts  to  waste:  no  custom  can  have  existed  to  authorise, at 
the  pleasure  of  the  tenant,  an  act  tending  to  the  destruction  of  the  tenement 
The  sum  stated  to  have  been  paid,  itself  disproves  the  existence  of  a  custom. 
It  is  obvious  that  such  a  sum  as  21/.  per  acre  never  could  have  been  paid  at 
the  commencement  of  the  period  of  legal  memory.  The  term  ^  licence" 
itself  negatives  the  existence  of  a  custom,  it  intimates  that  the  lord  possessed 
a  discretion  to  grant  or  refuse  permission. 

As  to  the  licence  to  demise,  no  precedent  can  be  shewn  of  a  mandammi 
compelling  the  lord  to  license  for  that  purpose.  It  is  said,  that  in  Graee  v. 
Bridgee  {b),  a  custom  that,  on  payment  of  ten  years*  rent,  the  lord  should 
license  to  let  for  ninety-nine  years,  and  that  if  he  refused,  the  tenant  might 
do  it  without  licence,  was  held  good.  But  even  if  that  should  be  considoed 
an  authority,  still  such  customs  must  be  proved  by  very  distinct  evidence. 
Here,  it  is  true,  that  when  a  licence  to  demise  has  been  granted,  a  custoo 
exists,  determining  the  amount  of  payment  to  be  4d.  But  it  does  not,  ther^ 
fore,  follow,  that  a  custom  exists  compelling  the  lord  to  grant  the  licence.  If 
such  custom  could  be  supposed  to  exist,  a  licence  would  be  useless,  became 
the  tenant  might  always,  on  payment  oi  Ad.,  demise  without  any  lioaice  at  aB. 
This  also  is  a  prebendal  manor ;  no  licence,  therefore,  by  the  existii^  lord, 
could  give  an  interest  beyond  the  period  of  his  own  life. 

Talfourd,  Serjt.,  and  Sir  W.  W.  FoUelt,  carUrd, — Sufficient  evidence  his 
been  given  to  shew  the  existence  of  a  custom  to  grant  the  licence  claimed. 
There  is  nothing  inconsistent  in  supposing  the  existence  of  a  custom  to 
license  the  tenants  to  do  an  act,  amounting  to  waste,  on  payment  of  a  certain 
fine.  Similar  customs  do  exist,  authorizing  tenants,  on  such  conditions,  to 
cut  timber,  or  to  open  mines.     If  that  be  so,  it  should  seem  that  the  Goort 

(a)  June  13,  before  Lord  Denman^         (6)  Cited  1  Scriv.  on  Copvholds,  M5^ 
C.  J.,  LUtledale,  PatU$<m  and  fFil- 
Hams,  Js. 
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cannot  take  jadkial  notice  as  to  whether  the  sum  paid  is  small  or  large;  all  Qten'i  BtnA. 
that  is  required  is,  that  it  should  be  certain.     Here,  during  upwards  of  a     xh*Q^  n 
hundred  years,  at  different  intervals,  for  the  same  description  of  licences,  the         _  v. 
same  sum  has  been  paid.     It  is  clear,  therefore,  that  this  was  nothing  in  the 
nature  of  a  bargain,  or  in  any  respect  optional  with  the  lord,  as  the  value  of 
the  land  must  have  varied  during  that  period. 

In  Ballard  v.  Ager,  6  Vin.  Abr,  '*  Copyhold""  (Ye),  a  Court  of  Equity 
interposed  to  compel  the  lord  to  grant  a  licence  to  demise.  Grove  v.  Bridgu 
is  another  authority  to  shew  that  a  custom,  such  as  that  set  up,  is  good. 
The  ejiistenoe  of  it  is  virtually  admitted,  when  it  is  admitted  that  a  custom 
eausta  determining  the  amount  of  fine  to  be  paid  for  the  licence.  Because,  if 
no  custom  ejusted  compelling  the  lord  to  license,  the  other  custom  would  be 
nugatory,  as  he  might  always  extort  what  sum  he  pleased  by  refusing  to 
lioenae.  At  all  events,  if  the  question  admits  of  a  doubt,  the  lord  should  be 
put  to  make  his  return,  especially  as  the  tenants  have  no  other  remedy.  It 
is  said  that  this  is  a  prebendal  manor,  but  it  does  not  appear  that  it  was 
always  in  ecclesiastical  hands;  and,  if  not,  the  right  of  the  tenants  cannot  be 
aflei^ed  by  the  change  in  the  character  of  the  lord. 

On  the  following  day.  Lord  Denman,  C.  J.,  gave  judgment. — The  rule 
argued  yesterday,  which  raised  the  question  whether  the  lord  was  compellable 
to  lieense  an  act  amounting  to  waste,  must  be  discharged.  It  is  not  shewn 
that  there  was  any  customary  fine  payable  for  such  a  licence ;  fur  the  sum  of 
21/.  /Mr  acre  must  have  been  introduced  since  the  time  of  legal  memory.  As 
to  the  other  rule,  we  will  take  time  to  consider  our  judgment. 

Cur,  adv.  vuU, 

Lord  Dknman,  C.  J.^  on  this  day,  delivered  the  judgment  of  the  Court. — 
This  was  an  application  for  a  writ  of  mandamuif  to  the  lord  of  a  manor,  to 
giant  to  a  tenant  a  licence  to  demise  his  copyhold  for  a  term  of  years.     The 
only  ground  for  the  application  is  an  alleged  custom  in  the  manor  that  the 
laid  ahould  receive  4d.  per  annum  for  such  a  licence.     Independent  of  such 
a  custom,  it  is  plain  that  the  granting^  refusing  a  licence  is  a  matter  wholly 
ill  the  lord's  discretion ;  and  the  question  is,  what  is  the  operation  of  such  a 
CTittiym     On  the  one  hand,  it  is  said,  that  if  the  lord  can,  notwithstanding  the 
eustoniy  refuse  to  Ucense  altogether,  he  may  indirectly  extort  a  larger  sum  for 
a  Ucence  than  the  custom  warrants,  and  that,  therefore,  his  discretion  must 
be  taken  away.    On  the  other  hand,  it  is  urged,  that  if  the  custom  compels 
the  lord  to  license,  it  in  effect  amounts  to  a  custom  to  demise  without  licence, 
paying  4<f.  per  annum,  which  custom  is  not  directly  assumed,  nor  pretended 
to  esist ;  but  if  it  do  exist,  the  tenant  may  demise,  on  tendering  the  4(/.  per 
inoum,  without  danger  of  forfeiture,  and  does  not  want  the  assistance  of  this 
3ourt.     No  instance  is  to  be  found  of  this  Court  granting  a  mandamui  to 
lie  feed  to  license  under  any  circumstance.    It  is  said  to  have  been  decided 
kat  he  may  be  compelled  to  do  so  in  equity,  but  the  authority  cited  is  by  no 
■cans  dear  or  satisfactory.     Under  these  circumstances,  we  are  of  opinion 
hat  the  rule  for  a  numdamui  must  be  discharged. 

Rule  discharged 
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Qaeem't  Bemeh.    EvANs  t;.  Jambs  Elliott,  Samubl  Elliott  and  aoodier. 


Z>«c.  3. 

Wb6r«a  lease 
it  made  by  a 
■lortgagor 
mbaequently 
to  the  mort- 
gage, a  notice  of 
the  mortgage 
giTen  by  the 
mortgagee  to 
the  tenant,  does 
not  entitle  the 
mortgagee  to 
distrain  for 
rent  which 
becomes  due 
aAer  the 
notice. 


I^EPLEVIN.  The  defendanto  avowed  under  a  demise  made  to  llie  pbU 
by  one  Stumuei  EUioit,  deceased,  at  a  yearly  reot ;  and  that  oo  tk 
29th  September,  1832,  half  a  yearns  rent  being  dae,  the  defendants,  whowm 
executors  of  the  said  Samuel  Eliioit,  distrained  lor  the  rent  in  afinr. 
Second  avowry,  that  the  plaintiff  held  the  premises,  as  tenant  to  the  deCad- 
ants,  for  two  years,  ending  on  the  29th  September,  1834,  and  rent  hang  m 
arrear,  the  distress  was  made  to  recover  the  same.  Pleas  .-  to  the  M 
avowry,  riene  in  arrere  ;  to  both  avowries,  ntm  temuii ;  and  to  the  nooid 
avowry,  a  tender.     The  plaintiff  joined  issue  on  the  two  first  pleas  in  bar. 

The  cause  was  tried  at  the  Summer  Assizes  for  Breeomt  in  1836,  befixe 
Lord  Denman,  C.  J.  It  appeared  in  evidence,  that  in  1830  one  Famgkem,  as 
the  agent  for  a  Philip  Ellioli,  demised  a  farm  to  the  plaintifi^  as  tenant  Iroo 
year  to  year,  at  the  rent  of  55^,  payable  half-yearly. 

Before  that  time,  Philip  Elliott  had  mortgaged  the  prenutes  to  thedefenl- 
ants'  testator,  Samuel  Elliott,  the  mortgage  deed  bearing  date  in  18S7. 

The  plaintiff  had  paid  his  rent  from  time  to  time  to  VoMghan,  as  /M^ 
Elliotts  agent,  and  he  continued  to  pay  it  up  to  the  29th  September,  18Si 

The  interest  due  on  the  mortgage  being  unpaid,  Samuel  ElUfM  gave  the 
plaintiff  a  notice  of  the  mortgage  on  the  3d  May,  1832,  wherry  he  required 
him  to  pay  the  amount  of  the  interest. 

In  Au^st,  1833,  Samuel  Elliott,  the  mortgagee,  distrained  for  the  hilf* 
year's  rent  due  on  the  preceding  Lady  Day  ;  whereupon  the  plaintiff  paid  bin 
the  rent,  and  continued  to  pay  the  rent  as  it  became  due;  and  after  thedetth 
of  Samuel  Elliott,  he  paid  the  half«year*s  rent,  which  became  dae  on  the  fS^ 
March,  1834,  to  the  defendants'  agent. 

In  November,  1 834,  the  distress  was  levied  for  two  half-year's  rait ;  wii^ 
the  half-year  due  at  Michaelmas,  1832,  and  the  half-year  due  at  Miekad' 
mas,  1834. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  as  he  had  paid  the  reot 
due  at  Michaelmas,  1832,  to  the  mortgagee's  agent,  he  was  entitled  to  a 
verdict  on  the  issue  raised  on  the  first  avowry,  for  that  the  notice  giveo  in 
May,  1832,  was  not  sufficient  to  support  the  demise  stated  in  that  avowiy, 
inasmuch  as  no  tenancy  commenced  between  the  plaintiff  and  the  mortgagee* 
until  after  that  half-year's  rent  became  due.  The  jury,  under  the  diiectioB 
of  the  learned  judge,  found  a  verdict  for  the  defendants  on  the  issues  on  the 
first  avowry. 

A  rule  nist  was  subsequently  obtained  by  Chiltom,  calling  upon  the  de- 
fendants to  shew  cause  why  the  verdict  should  not  be  entered  for  the  plaintiC 

/.  Evans  and  NichoUs  shewed  cause  in  Hilary  Term  last  (a). — ^Theqne** 
tion  is,  whether  the  notice  given  by  the  mortgagee  to  the  plaintiff  in  M^* 
1832,  coupled  with  the  other  facts  of  the  case,  did  not  constitute  the  pbiotif 


(a)  January  27,  cor.  Lord  Denman,  C.  J.,  Littledale,  IFiltiams  and  Coleridge,  k 
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tenant  to  Samuel  Elkoit,  the  mortgagee.    The  other  side  rely  upon  an  obser-   QiMiwV  BmmA. 
ration  made  by  PaCteton,  J.,  in  Partington  v.  Woodcock  (b\  to  this  effect :        e^ah» 
**  I  never  could  understand  how  a  notice,  given  by  a  mortgagee  to  a  tenant,  «. 

could  mdke  the  latter  tenant  to  the  mortgagee."     That  dictum  is  quite  at       ^^^'o^- 
varianoe  with  Pope  v.  Bigge  (c) ;  and,  besides,  it  appears  in  this  case  that  the 
tenant  assented  to  the  notice,  and  paid  rent  to  the  mortgagee.   The  other  side 
are  driven  to  contend  that  the  plaintiff  was  a  trespasser,  and  not  a  tenant. 
That  is  not  so,  because  he  subsequently  treated  the  mortgagee  as  his  land- 
lord.    The  situation  in  which  a  mortgagor  stands,  with  reference  to  the 
mortgagee,  has  been  much  discussed  in  several  cases.  Birch  v.  Wright  (J), 
D0C9  d.  Rogcrc  v.  Cadwallader  (0).    It  may  be  true  that  Ihe  mortgagee  has 
power  to  treat  the  party  in  possession  as  a  trespasser,  or  a  tenant,  but  he 
cannot  treat  him  as  both.    And  if  he  has  once  treated  him  as  being  a  tenant, 
he  cannot  aller wards  treat  him  as  a  trespasser.    In  Z>oe,  d.  Whittakcr  v. 
HaU%  (/),  one  Aucten,  having  mortgaged  the  premises  to  the  lessor  of  the 
plaintiff,  let  them  to  the  defendant.     The  mortgagee  directed  his  attorney  to 
apply  to  Austen  for  the  interest;  and  the  attorney,  in  April,  1830,  applied 
to  the  defendant  for  rent  to  pay  the  interest,  and  threatened  to  distrain  if  it 
were  not  paid.    It  was  held  that  these  facts  amounted  to  a  recognition  that 
the  defendant  was  lawfully  in  possession  in  April,  1830,  and,  consequently, 
that  he  could  not  be  treated  as  a  trespasser  at  a  former  period.— [CoAr- 
ridge,  J. — ^In  that  case  there  was  the  assent  of  the  tenant    To  support  a 
distress  you  must  shew  a  tenancy  at  a  certain  rent.] — ^Lord  Tenterden,  C.  J., 
cvefully  avoided  overruling  this  case,  in  Doe,  d.  Rogere  v.  Cadwallader,  and 
it  clearly  shews  the  mortgagee  could  not  treat  the  tenant  of  the  mortgagor  as 
a  trespasser,  after  he  has  acknowledged  him  as  a  tenant.     Pope  v.  Bigge  is 
quite  in  point.     There,  Bayley,  J.,  said :  "  I  have  no  doubt  that,  in  point  of 
law,  a  tenant,  who  comes  into  possession  under  a  demise  from  a  mortgagor, 
after  a  mortgage  executed  by  him,  may  consider  the  mortgagor  his  landlord, 
so  long  as  the  mortgagee  allows  the  mortgagor  to  continue  in  possession,  and 
receive  the  rents ;  and  that  payment  of  the  rents  by  the  tenant  to  the  mort- 
gagor, without  any  notice  of  the  mortgage,  is  a  valid  payment.    But  the 
mortgagee,  by  giving  notice  of  the  mortgage  to  the  tenant,  may  thereby  make 
him  his  tenant,  and  entitle  himself  to  receive  the  rents."    It  is  quite  obvious 
that  the  tenant  considered  that  he  was  holding  the  premises  under  the  mort- 
gagee. Pope  V.  Bigge  is  also  confirmed  by  Waddilove  v.  Bamett  (g)  and  Fal" 
ianee  v.  Savage  (A).     The  4  Ann^  c.  16,  having  rendered  an  attornment  un- 
Decessary,  the  notice,  and  subsequent  payment  of  rent  to  the  mortgagee, 
produced  the  same  relation  of  landlord  and  tenant  as  would  have  existed, 
with  attornment,  before  the  Statute.    The  observations  made  by  Patteeon,  J., 
in  Partington  v.  Woodcock,  are  not  applicable  to  the  facts  of  this  case.    In 
Rogere  v.  Humphreye  (t),  it  was  expressly  held,  that  if  rent  was  paid  by  the 
tenant  to  the  mortgagee,  the  relation  of  landlord  and  tenant  immediately 
existed. 

[b)  5  N.  &  M.  672;  I  Uar.  &  Wol.         ^)  2  Bing.  N.  C  538;  1  Hodges, 

[c)  9  B.  &  C.  245.  (h)  7  Bing.  595. 

[d)  1  T.  R  38a  (0  4  A.  &  £.  299;  2  Har.  &  Wol. 
\e)  2  B.  &  Ad.  47a  628. 
(/)  7  Bing.  322. 
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Qutn^BemL  Sir  W.  fV.  Foliett,  Chiitm,  and  E.  V.  WiUiamM,  \n  support  of  the  nde.- 
The  question  at  issue  between  these  parties  is  one  of  considerable  importaoee. 
Tlie  mortgage  was  made  in  IS27,  and  the  lease,  by  the  mortg^or»  in  18)0l 
Then,  can  the  mortgagee  distrain  lor  rent  merely  by  giving  a  ootiee  tatle 
tenant,  notwithstanding  the  absence  of  any  act  by  the  tenant,  whereby  lie le- 
oognizes  the  mortgagee  as  his  landlord  ?  It  is  not  material  whether  the  lene 
be  made  by  deed,  or  in  writing,  or  from  year  to  year.  The  whole  diflkmlty 
which  has  occurred  upon  this  subject,  arises  by  mingling  the  legal  sod 
equitable  rights  of  the  mortgagor  and  mortgagee,  it  is  clear  that  when  tbe 
mortgagor  made  this  lease,  he  had  no  title,  in  law,  to  the  premises,  and  wai  t 
mere  tenant  at  silflerance  to  the  mortgagee.  The  mortgagee  has  power  to 
treat  the  tenant  of  the  mortgagor  as  a  trespasser,  and  he  could  bring  eject- 
ment without  giving  a  notice  to  quit,  K^ck  v.  HaU  {j).  Dee,  d.  Robert  t. 
Cadwailader,  If  by  merely  giving  a  notice,  the  mortgagee  may  mske  the 
tenant,  his  tenant,  what  description  of  tenancy  is  created?  Is  it  a  teaao^ 
from  the  time  of  notice,  or  from  the  preceding  quarter-day  t  And  if  the 
tenant  were  holding  under  a  lease  with  special  covenants,  would  the  teosacy 
be  subject  to  those  covenants  ?  It  is  not  contended  that  the  tenant  may  aot 
become  the  tenant  of  the  mortgagee,  but  then  it  must  be  by  agreeraeat 
between  the  parties.  This  is  not  an  action  for  use  and  occupation,  which 
may  stand  on  a  different  footing ;  but  an  issue  is  raised,  which  throws  iipoo 
the  mortgagee  the  &nu»  of  proving  a  tenancy  at  a  certain  rent.  Man  t. 
Gallimore  (k)  is  very  diflerent  from  the  present  case,  because  there  the  lease 
was  made  before  the  mortgage,  and  the  tenants  of  the  mortgagors  became  the 
tenants  of  the  mortgagee,  inasmuch  as  by  the  Statute  4  Anne,  c  16,  an 
attornment  was  unnecessary.  Pope  v.  Bigge,  which  is  relied  upon  on  tbe 
other  side,  merely  decided  that  the  assignees  of  a  mortgagor,  cannot  recover 
rents  from  tenants  who  have  paid  the  mortgagee,  after  notice  of  the  mortgage. 
The  judgment  delivered  by  Bayiey,  J.,  would  certainly  go  far  to  decide  this 
case ;  but  it  is  evident  from  the  context,  that  the  remarks  could  not  have  been 
applied  to  the  case  of  a  lease  made  after  the  mortgage.  AieAonu  v. 
Gomme  (/),  Rogers  v.  Humphrege,  and  Partington  v.  Woodeock,  are 
authorities  in  support  of  the  plaintiff's  right  to  have  this  rule  made  absolute. 

Cur.  adv,  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — This  was 
tried  before  me  at  the  Brecon  Summer  Assizes,  1836.  It  was  a  case  of 
replevin,  the  distress  having  been  taken  by  a  mortgagee,  who  had  beooas 
such  previously  to  the  lease  granted  by  the  mortgagor  to  plaintifil  Tbe 
mortgage  money  being  unpaid,  the  mortgagee  gave  notice  to  the  tenant  to 
pay  him  the  rent,  and  distrained,  on  his  refusal  to  do  so.  Stripped  of  sqoib 
immaterial  circumstances,  the  question  was  thus  nakedly  raised,  whether  the 
tenant  of  a  mortgagor,  by  virtue  of  a  lease  posterior  to  the  mortgage,  beoomei 
tenant  to  the  mortgagee  as  soon  as  the  latter  gives  him  notice  that  there  is  a 
mortgage,  and  that  the  money  has  not  been  paid.  On  the  authority  of  Ajm 
V.  Bigge,  and  IVaddilove  v.  Barnett,  I  was  of  opinion,  at  the  trial,  that  tbit 

(J)  1  Doug.  21.  (0  2  Bing.  54. 

[k)  1  Doug.  279. 
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qnevtion  niiut  be  answered  in  the  affirmative.  And  the  language  of  some  of  Quetf^tBenek, 
the  judges  in  the  former  case  may  be  thought  to  warrant  the  opinion,  though  Etams 
there  the  question  was,  whether  payments  were  protected,  not  whether  the  -^* 
relation  of  landlord  and  tenant  arose.  On  hearing  the  case  argued,  and  on 
more  reflection,  I  am,  however,  now  convinced,  that,  by  the  mere  fact  of 
notice  that  the  mortgage  money  remained  unpaid,  the  mortgagee  cannot  forth- 
with cause  the  tenant  to  hold  of  the  mortgagee.  I  am  led  to  this  conclusion 
by  the  injustice  which  I  think  would  result  from  declaring  that  he  possesses 
this  privilege.  As  against  the  mortgagor,  he  might  take  possession  the 
moment  the  condition  is  broken  ;  but  if  he  chooses  to  permit  him  to  retain 
possession,  and  to  lease  the  premises  as  owner,  I  think  he  cannot  afterwards 
tell  the  lessee  that  he  was  deceived,  and  that  the  mortgagor  was  not  the 
owner.  The  tenant  clearly  cannot  deny  his  lessor's  title,  or  protect  himself 
against  him  by  paying  his  rent  to  any  other  person.  Can  the  law  then 
permit  another  to  come  forward  and  say,  "I  am  the  real  owner,  and  that 
character  was  assumed  by  the  mortgagor  by  my  consent :  while  you 
tliought  you  were  dealing  with  him,  you  were  in  fact  dealing  with  me ;  for 
the  rent  you  have  already  paid  to  him,  I  also  claim  the  right  to  distrain  ?*' 
The  tenant's  attornment  is  at  least  necessary  to  create  this  relation,  and  we 
are  aH  clearly  of  opinion  that  the  subsequent  attornment,  which  was  proved 
in  this  case,  cannot  have  the  effect  of  setting  up  the  mortgagee's  title  by  rela- 
tion from  the  period  when  notice  was  given.  Thus  far  we  are  agreed,  and 
the  rule  must  be  made  absolute  for  a  new  trial.  But  it  is  proper  to  state  that 
the  delay  in  giving  our  judgment  has  been  occasioned,  in  a  great  degree,  by 
my  own  doubt  of  the  soundness  of  a  doctrine,  which  was  strongly  pressed 
upon  the  Court  in  argument,  as  the  medium  by  which  the  result  must  be 
attained.  This  argument  was,  that  the  mortgagee  may  always  treat  both  the 
mortgagor,  and  all  who  claim  under  him.  as  trespassers  ;  and  that,  for  that 
reason,  the  mortgagor's  lessee  cannot  become  the  tenant  of  the  mortgagee. 
My  learned  brothers  are,  I  believe,  disposed  to  assent  to  this  proposition, 
which,  generally  speaking,  is  certainly  not  to  be  questioned  But,  for  my 
own  part,  I  wish  to  guard  myself  against  being  understood  to  adopt  it  as 
universal.  The  contrary  must,  I  think,  be  admitted,  that  a  mortgagee  may  so 
bind  himself  by  his  own  conduct,  as  to  be  precluded  from  treating  the  mort- 
gagor's lessee  as  a  trespasser.  What  conduct  might  amount  to  a  recognition, 
seems  to  me  to  be  rather  matter  of  evidence  than  of  law ;  but  I  confess  that 
Doe  V.  Hales  appears  to  me,  though  doubted  by  my  brother  IdUledeUe  in 
Doe  V.  CadicalUtder,  to  be  well  decided.  I  am  by  no  means  prepared  to 
admit  that  a  jury  would  not  be  warranted  in  inferring  a  recognition  of  the 
tenant's  right  to  hold,  from  the  mere  circumstance  of  the  mortgagee's  know- 
ingly permitting  the  mortgagor  to  continue  the  apparent  owner  of  the 
premises,  as  before  the  mortgage,  and  to  lease  them  out  exactly  as  if  his 
property  in  them  continued.  The  well-known  case  of  Keech  v.  HaU  is 
generally  considered  as  an  authority  the  other  way;  but  Lord  Mctnefield  vreA 
not  there  laying  down  the  law  upon  the  subject,  so  much  as  explaining  his 
own  view  of  the  manner  in  which  mortgagor  and  mortgagee  commonly  regard 
one  another  in  fact.  I  must  add,  that  some  misconception  may  have  arisen 
on  this  subject,  from  the  care  the  G)urts  have  employed  in  correcting  an 
acknowledged  error  of  the  same  great  judge — the  error  of  supposing  that  the 
right  to  recover  in  ejectment  could  depend  on  any  thing  but  the  legal  right  of 
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Qixyi^ygwcfc.    posseuioD.     This  most  frequently  followK  the  legal   estate,  though  Lord 
EvAKs        Mamfield  was  disposed,  in  some  cases,  to  transfer  it  to  him  in  whom  no 
V-  more  than  an  equitable  title  was  vested.    A  strong  asaertioo  of  the  riglit  of 

the  mortgagee,  in  such  a  case,  against  the  mortgagor,  may  have  led  to  the 
notion,  that  as  against  the  former,  not  only  the  latter,  but  all  claiming  under 
him,  must  be  wrong-doers,  without  adverting  to  the  possibility  of  the  right  of 
possession  being  recognized  in  another,  by  the  person  enjoying  the  legal 
estate. 

Rule  absolute 
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IN   THE    EXCHEQiUER    CHAMBER. 


Smith  t;.  Tyson.  Exdu  chmnUr. 

Dec.  3. 

p^RROR  from  the  Court  of  QueefCi  Bench,  A  custom  is 

The  case  was  argued  on  the  3d  December,  before  Tindai,  C.  J.,  ^J^{^^ 

Vaughan,  J,,  Parke,  B.,  Boeanquet  J.,  Aiderson,  B.,  Gumey,  B,,  and  Coil-  uoon  the  waste 

wum,  J.,  by  fV.  H.  WaUm  for  the  plaintiff  in  error,  and  CreeeweU  for  the  de-  Jeltc^°bv  the 

fendant  in  error  (a).  lord  for  holding 

Cur.  adv.  vuU.  erwt  Cths  *"* 

and  place  posts 

TiNDAL,  C.  J.,  on  a  subsequent  day  in  the  vacation,  delivered  judgment  as  there,  a  reason- 
follows : — ^In  this  case,  the  issues  raised  on  the  third  and  fifth  pleas,  which  go  beforeThe  first 
to  the  whole  action,  have  been  found  for  the  defendant  below,  and  judgment  snd  to  continue 
has  been  given  thereupon  accordingly,  in  his  favour ;  and  this  writ  of  error  is  reaMoable  time 
brought  to  reverse  such  judgment,  on  the  ground  that  the  custom  set  forth  ''^®/}f?®  \M%oi 
in  those  pleas,  and  upon  which  the  whole  of  the  defendant's  justification  rests  psyinff  him, 
is  unreasonable,  and  therefore  bad  in  law.  ^h!       ^ 

The  third  plea  (and  it  will  be  unnecessary  to  give  a  separate  consideration 
to  the  fifth,  as  the  same  objections  apply  equally  to  both)  begins  by  stating 
the  existence  of  a  fair  by  prescription,  to  be  held  on  some  part  of  the  commons 
and  waste  grounds  of  the  manor  of  Weetward,  in  the  county  of  Cumberland^ 
to  be  appointed  for  that  purpose  by  the  lord  of  the  manor,  on  Monday  after 
the  Feaet  of  Pentecoei  in  every  year,  and  afterwards,  on  each  alternate 
Monday,  until  the  feast  AU  Souls  ;  and  then  alleges  a  custom  within 
the  said  manor,  that  every  liege  subject  of  the  realm,  exercising  the  trade  or 
calling  of  a  victualler,  at  a  reasonable  time  before  the  first  day  of  the  fair,  had 
been  used  and  accustomed,  and  of  right  ought,  to  enter  upon  that  part  of  the 
coroiiKms  or  waste  g^unds  which  had  been  set  out  for  holding  of  the  fair, 
and  for  the  more  conveniently  carrying  on  his  trade,  to  erect  a  booth  and 
stall,  and  to  put  and  place  posts  and  tables  there,  and  to  continue  the  same, 
so  erected,  put,  and  placed,  until  a  reasonable  time  after  the  last  of  the  said 
fiiirs  so  holden,  yielding  and  paying,  therefore,  to  the  lord  of  the  manor  for 
the  time  being,  the  sum  of  2d,  when  lawfully  demanded.  The  plea  then 
proceeds  to  justify  the  trespasses  alleged  to  have  been  committed  under  this 
custom*  The  existence  of  the  prescriptive  right  to  the  fkir  is  admitted  upon 
the  pleadings,  and  nothing  is  traversed  but  the  existence  of  the  custom,  which 
custom  is  found  by  the  jury ;  and  the  question  before  us  is,  whether  the 
custom  is  a  good  custom,  or  unreasonable,  and,  therefore,  void  in  law.  It  is 
an  acknowledged  principle,  that  to  give  validity  to  a  custom,  which  has  been 
well  described  to  be  "  an  usage  which  obtains  the  force  of  law,  and  is  in  truth 

(a)  For  the  pleadings  in  this  case,      The  grounds  of  error  are  recited  in  the 
0w  arguinent«  of  counsel,  and  aothori-      judgment  ^ 

ti«  relied  on,  see  W.  W.  &  D.  288. 
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Exd^Otamber.  the  blading  law  within  a  particular  district,  or  a  particular  place,  of  the  p9- 
Smjtu        sons  and  things  which  it  concerns'^  (see  Davys'  Reports,  32,)  that  it  must 
«•  be  certain,  reasonable  in  itself,  commencing  from  time  immemorial,  and  roo- 

tinued  without  interruption.  Now  of  these  several  requisites  to  the  Tiiiditj 
of  a  custom,  the  only  one  which  is  brought  in  question  on  the  present  Deci- 
sion is,  whether  the  custom  is  reasonable  or  not ;  and  this  is  a  question  wbidi 
it  belongs  to  the  judges  of  the  land  to  determine. 

The  question,  what  customs  are  reasonable,  and  what  are  not,  is  one  upon 
which  the  books  are  not  altogether  silent  A  custom  is  not  nnreasootblcb 
merely  because  it  is  contrary  to  a  particular  maxim  or  rule  of  the  comiDon 
law  ;  for  "  eonsuetudo  ex  causa  rattanabili  usitata  privat  eommmnem  l^eeC 
{LitL  s.  37,)  as  the  custom  of  gavelkind  and  descent ;  or,  again,  the  custoD 
of  Kent,  which  is  contrary  to  the  law  of  escheats  :  nor  is  a  custom  unreasoQ- 
able  because  it  is  prejudkial  to  the  interests  of  a  private  man,  if  it  be  for  tk 
benefit  of  the  commonwealth ;  as  the  custom  to  turn  the  plough  upon  the 
headland  of  another,  in  favour  of  husbandry ;  or  to  dry  nets  on  the  knd,  in 
favour  of  fishing,  and  for  the  benefit  of  navigation. 

But,  on  the  other  hand,  a  custom  that  is  contrary  to  the  public  good,  or 
injurious  or  prejudicial  to  the  many,  and  beneficial  only  to  some  particiihr 
person,  is  repugnant  to  the  law  of  reason,  for  it  could  not  have  had  a  reasoB- 
able  commencement.  As  a  custom  set  up  in  a  manor,  on  the  part  of  the 
lord,  that  the  commoner  cannot  turn  to  his  cattle  until  the  lord  has  put  io  his 
own,  is  clearly  bad,  for  it  is  injurious  to  the  multitude,  and  bene6cial  only  lo 
the  lord  (2  //.  4,  24.)  So  a  custom  that  the  lord  of  the  manor  shall  have  ZL 
for  every  pound  breach  of  any  stranger  {Com,  Dig.  "Copyhold"  (S.  13),  )or 
that  the  lord  of  the  manor  may  detain  a  distress  taken  upon  his  demesnes, 
until  fine  be  made  for  the  damage  at  the  lord's  will  {Litt  s.  212):  iaatt 
these  instances,  and  many  others,  similar  customs,  which  are  to  be  found  in 
the  books,  the  customs  themselves  are  held  to  be  void,  on  the  groiud  of  thdr 
having  had  no  reasonable  commencement,  but  as  being  founded  in  wrong  and 
usurpation,  and  not  on  the  voluntary  consent  of  the  people  to  whom  they  n- 
late.  But  the  reasonableness  of  the  custom,  in  the  present  case,  is  not  im- 
peached on  any  ground  of  this  nature.  The  present  custom  is,  in  fact,  in 
favour  of  the  many ;  and  the  only  party  against  whom  it  is  set  up,  and  by 
whom  it  is  now  opposed,  is  the  lord  of  the  manor. 

The  grounds  upon  which  this  custom  is  contended  to  be  void,  on  the  pr^ 
sent  occasion,  appear  to  be  reducible  to  three ;  first,  that  it  is  so  general,  thti 
it  ceases  to  be  a  custom,  or  pleadable  as  such,  but  is  part  of  the  comnien  bw; 
secondly,  that  by  reason  of  its  generality  and  extent,  it  cannot  be  carried  into 
execution,  and  cannot,  therefore,  be  considered  as  a  reasonable  custom ;  and 
lastly,  that  the  right  claimed  amounts  to  a  profit  d  prendre  out  of  land,  and 
cannot,  therefore,  be  claimed  as  a  customary  right. 

As  to  the  first  objection,  admitting,  for  the  purpose  of  argument,  that  a 
custom,  which  would  comprehend  wit!  An  it  all  the  liege  subjects  of  the  crown, 
would  be  bad  on  the  ground  of  its  amounting  to  the  common  law,  we  think 
the  custom  before  us  is  not  of  that  description  ;  for,  m  the  present  custoa, 
there  are  three  restrictions,  which  necessarily  limit  its  generality.  The  pa^ 
ties  who  claim  the  benefit  of  it  must  be  victuallers ;  they  must  be  victuaDcft 
coming  to  keep  the  fair,  and  they  must  come  at  the  precise  period  of  the 
year  at  which  the  fair  is  fixed.    Now,  under  the  description  of  victmlkc^ 


MICHAELMAS  VACATION,  1838.  tSl 

mentioDed  in  the  castom,  we  cannot  consider  that  very  large  body  of  per^s  Eseh,  Chamim, 
to  be  comprehended,  who,  in  ancient  times,  appear  to  have  been  classed  under        smya 
that  designation,  by  the  Statutes  referred  to  in  the  argument.     We  think  the  »• 

plea  must  be  taken  to  speak  in  the  language  of  the  time  at  which  it  is  pleaded ; 
and  as  the  only  term  used  is  that  of  victualler,  it  must  be  understood  those 
only  are  comprehended  who  are  now  so  termed,  that  is,  persons  authorized 
by  law  to  keep  houses  of  entertainment  for  the  publia  This  removes  the 
case  at  once  from  the  application  of  the  case  of  Filch  v.  RawUngt  (6),  where 
.he  custom  comprehended  all  the  liege  subjects  of  the  crown,  being  in  the 
imsh  at  any  time.  But  it  is  said,  that  the  number  of  these  victuallers  may 
lie  so  large,  and  the  space  occupied  by  each  so  great,  as  that  the  whole  por- 
tion of  the  common,  set  out  for  the  fair,  may  be  taken  by  them,  in  exclusion 
of  the  rest  If  this  argument  were  to  prevail,  it  is  manifest  that  it  would  be 
equally  applicable  with  respect  to  every  particular  branch  of  traders  who  fire- 
<|iieot  the  fair.  The  sellers  of  corn,  or  of  cattle,  the  persons  who  deposit 
tfieir  cloth,  the  dealers  in  earthenware,  and  the  like,  might,  with  equal  show 
of  reason,  be  stated  by  possibility  to  become  occupiers  of  the  whole  ground, 
to  the  exclusion  of  the  rest.  But  it  is  obvious  that  this  is  not  an  argument 
against  the  custom  being  reasonable  in  its  original  commencement,  or  against 
the  prescription  for  the  fair  being  a  reasonable  prescription,  it  is  an  objection 
only  as  to  the  mode  of  exercising  the  rights  so  claimed,  whether  under  the 
custom  or  the  prescription.  An  inconvenience  of  this  description  will  provide 
its  own  remedy ;  if  it  occurs  once,  it  will  not  be  likely  to  occur  again.  It  is 
in  the  highest  degree  improbable  that  it  should  ever  occur  at  all.  A  little 
previous  inquiry  will  at  all  times  prevent  its  occurrence.  And  in  Benning" 
Um  r.  Taylor  (c),  where  it  was  objected,  that  a  prescription  was  uncertain, 
and,  therefore,  void,  which  claimed  toll  for  a  stall  and  the  land,  '*  propi  ei 
mrod  itallam,  &c. ;"  the  objection  was  not  allowed ;  for  this,  it  was  said, 
"  shall  be  ascertained  by  the  usage  of  the  fair."  And  these  are  precisely  the 
points  of  consideration  to  which  the  judges  must  advert,  when  called  upon  to 
determine  whether  the  custom  is  void  or  not.  It  is  not  void  as  being  against 
law;  and  if  allied  to  be  void,  because  inconvenient,  in  a  high  degree,  in  its 
enjoyment,  and,  therefore,  unreasonable,  they  must  look  to  the  probabilities  of 
the  case,  and  be  satisfied  that  the  inconvenience  is  real,  general  and  exten- 
live,  before  they  hold  a  custom  bad  upon  that  ground,  which  a  jury  have 
Ibond  to  exist,  and  to  have  been  acted  upon,  from  beyond  the  time  of  legal 


As  to  the  objection,  that  this  is  a  bad  custom,  as  against  the  owner  of  the 
nly  that  all  the  authorities  confine  a  claim  under  a  custom  to  matters  of 
easement  only,  whereas  this  is  a  matter  of  profit  in  alieno  solo,  inasmuch  as 
the  soil  must  be  disturbed  by  the  erection  of  the  stall :  admitting  this  to  be 
the  case,  which  is  lefl  extremely  doubtful  on  the  pleadings  in  this  case,  yet 
the  distinction  between  this  custom  and  others,  to  which  reference  was  made, 
isy  that  it  g^ves  a  certain  profit  to  the  owner  of  the  soil,  for  the  use  of  the 
aanie ;  and  whether  that  is  a  full  compensation  or  not,  is  not  the  question. 
At  the  early  time  at  which  this  custom  originated,  it  may  have  been  a  profit  to 
the  lord ;  and,  at  all  events,  it  may  have  been  an  object  to  him,  with  respect 
to  the  profits  of  his  fair,  to  give  encouragement  to  those  who  would  erect 

(5)  2  H.  Bl.  393.  (c)  2  Lutw.  1517. 
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Exttu  Chaniim.  booths  and  stalls  for  the  entertainment  of  strangers  coming  to  the  (air     It  » 
Smith        ^^^  ^^^  ^  prescription  for  a  certain  toll,  by  way  of  stallage,  is  good,  notwith- 
«*•  standing  toll  and  stallage  are  difierent  things,  as  was  held  in  the  case  of 

Bennington  v.  Taylor,  above  referred  to  ;  and  if  the  lord  of  the  &ir  can  jus- 
tify distraining  for  such  toll,  under  a  prescription,  there  seems  no  reason  whj 
the  person  who  uses  the  stall,  on  payment  of  the  tolls,  and  who  cannot  pre- 
scribe in  a  que  estate,  or  in  himself  and  his  ancestors,  being  a  stranger,  should 
not  justify  such  a  custom  as  the  present.  The  custom,  in  fact,  comes  at  last 
to  an  agreement,  which  has  been  evidenced  by  such  repeated  acts  of  assents, 
on  both  sides,  from  the  earliest  times,  beginning  before  time  of  memory,  and 
continuing  down  to  our  own  times,  that  it  has  become  the  law  of  the  particu- 
lar place.  We,  therefore,  think  the  custom  set  out  on  the  pleadings  is  a  good 
custom,  and  affirm  the  judgment  of  the  Court  of  Qveen't  Bench* 

Judgment  affirmed ' 


END   OF   SITTrNGS   AVTER    lUCHAfiLMAS   TEKM. 


DIGEST 


OF  THE 


CASES    REPORTED    IN    THIS   VOLUME. 


ACCOUNT  STATED.— See  Evidence,  2. 
ADMINISTRATOR.— See  Executor,  1,  2. 

AFFIDAVIT.— See  Arbitration,  11,  15,  16. 
—Attorney,  19,  2%  31,  38.  — Bail,  5. — 
Certiorari,  6.— Court  op  Requests,  4. — 
Libel. — Prisoner,  3,  9. — Sessions,  11. 

I.  Affidavit  op  Debt. 

1.  An  affidavit  of  debt,  stating  a  certain  sum 
to  be  due  by  the  defendant  to  the  deponent "  upon 
an  account  stated  between  them,"  is  good.  Bal- 
mano  v.  May^  38. 

2.  An  affidavit  of  debt,  stating  a  sum  to  be 
due  by  the  deiendant  to  the  plaintiff'  '*  upon  and 
for  the  balance  of  account  between  the  defendant 
and  the  plaintiff,"  is  bad.    Jones  v.  CoUinSy  187. 

3.  If  an  affidavit  of  debt  states  two  distinct 
debts,  one  of  which  is  informally  sworn  to,  the 
defendant  m&j  yet  be  detained  for  the  other,  and 
shall  not  be  discharged  out  of  custody.     Id, 

4.  An  affidavit  of  debt,  stating  that  the  de- 
fendant is  indebted  in  the  sum  of  304/.  4«.  Id. 
for  principal  and  interest,  due  by  virtue  of  an 
indenture,  whereby  the  defendant  covenanted  to 
pay  the  sum  of  300/.  and  interest,  sufficiently 
shows  how  much  is  due  for  principal,  and  how 
much  for  interest.    Id, 

5.  An  affidavit  of  debt  on  a  bill  of  exchange 
against  an  indorser,  omitting  to  state  a  default  in 
the  acceptor,  is  bad ;  and  stating  that  the  amount 
is  now  due  and  unpaid  to  the  plaintiff,  is  not 
sufficient.    Id, 

6.  In  an  affidavit  of  debt  on  a  bill  of  exchange 
against  the  acceptor,  it  is  not  necessary  to  state 
that  the  bill  is  unpaid.    King  v.  Sackett,  341. 

II.  Other  Affidavits. 

7.  The  affidavit  to  discharge  a  defendant  out 
of  custody,  under  the  48  Geo.  3,  c.  123,  for  a 
debt,  on  a  judgment  recovered  in  an  inferior 
Court,  need  not  be  intituled  in  the  cau&e.  Masters 
V.  White,  44. 

8.  Where  an  action  is  referred  to  an  arbitra- 
tor, who  is  also  to  order  what  should  be  done  by 


the  parties,  an  affidavit  to  support  a  rule  for  an 
attachment  for  non  performance  of  what  the  ar- 
bitrator directed  the  parties  should  do,  must  be 
intituled  in  the  cause.  Doe  d.  Clarke  v.  Stil- 
well,  44. 

9.  Where  trustees  sue  in  the  name  of  their 
clerk,  under  an  Act  of  Parliament,  it  is  unneces- 
sary to  describe  the  character  in  which  the  derk 
sues,  in  the  title  of  an  affidavit.  Marshal  v. 
Adams,  296. 

10.  An  objection  of  the  want  of  such  a  des- 
cription cannot  be  supported,  unless  it  is  shown 
clearly  to  the  Court  in  what  way  the  plaintiff 
was  named  in  the  writ.    Id, 

11.  If  an  affidavit,  filed  in  opposition  to  a  rule 
nisi,  omits  the  deponent's  addition,  the  Court 
will  enlarge  the  rule,  to  allow  it  to  be  amended. 
Marriott  v.  Chapman,  309. 

12.  An  objection  to  an  affidavit,  that  it  was 
sworn  before  the  attorney  in  the  cause,  is  made 
sufficiently  to  appear  by  the  general  declarations 
of  the  party  himself,  though  it  is  not  positively 
stated  ne  was  the  attorney  at  the  time  the  affi- 
davit was  sworn.    Haddock  v.  Williams,  415. 

13.  An  affidavit  stating  that  the  deponent  had 
received  the  paper  annexed,  purporting  to  be  a 
copy  of  the  notes  of  the  under-sheriff,  and  that 
it  was  marked  as  a  true  copy,  which  the  de- 
ponent believed  to  be  true,  is  not  a  sufficient 
verification  of  the  under-sheriff's  notes  of  what 
took  place  on  a  writ  of  inquiry.  Allen  v.  Jude, 
49. 

14.  Where  an  affidavit  contains  an  ambigu- 
ous word,  the  Court  will  not  construe  it  to  bear 
the  same  meaning  as  some  more  appropriate  and 
well  known  term,  which  might  have  been  used. 
The  Queen  v.  The  Manchester  and  Leeds  Rail- 
way Company,  458. 

AMENDMENT. 

1 .  A  declaration  on  a  charter-party,  set  out  the 
charter-party  with  certain  memoranda  indorsed. 
It  then  alleged  mutual  promises,  and  added  a 
promise  on  the  part  of  the  defendant,  which  was 
intended  merely  as  a  formal  statement  of  the 
legal  effect  of  the  charter-party  and  memoranda. 


Ti6  dig; 

The  Btatement  was  wranf;,  and  the  juilge  at  the  | 
trial  allowed  the  added  promise  lo  be  amendei], 
■o  that  it  stated  the  legal  effect  correctly  -.—Held,  \ 
that  such  was  the  proper  course  to  be  adapted. 
Whiltcell  v.  Sheer,  389.  | 

a.  .SetnWe.thallheststcraenloflhe  legal  effect, 
though  nevertbeksB  correct,  is  not  necessarj,  after 
setting  out  the  whole  of  tlie  written  contract,  and 
allegiDg  mutual  promises.     Id. 

ANNUITV. 

When  a  nominal  consid^stion  of  10«.  is  paid 
to  a  surety,  who  is  a  party  to  an  annuity  deed, 
the  memorial  required  by  53  (r.  3,  c.  141,  a.  8, 
ia  sufhdent,  although  the  lOi.  be  not  itated  as 
forming  part  of  the  conaiderBtion  money.  Fea 
T.  Badthmue,  65S. 

APPEAL.— See  Borouoh  Rate.— StBgioNS,  I, 
S,  3,  4.  5,  6,  7,  H,  10,  11,  IS. 


of  the  town  council,  and  therefore  where  an  ap- 
peal  is  made  against  horou);h  rate,  the  notice  of 
apiieal  must  be  served  on  him,  and  not  on  the 
clerk  of  the  peace  for  Che  borough;  for  though 
the  MunidjMl  Act  refers  to,  and  incorporetes 
the  provisiona  of  the  Acts  relating  to  county 
rates,  it  does  so  in  nibstaoce  only,  and  not  lite- 
rally.    The  QtiMn  v.  the  Recorder  ofCaermar- 

8.  The  Statute  59G.  3,  c.  134,  s.  39,  authorizes 
-8  for  buililing  churches  to  stop 
urvfoot-pathe,  on  notice  being  given 
m  manner  and  form  prescribed  by  &5  G.  3,  c.6H. 
Schedule  (H.)  in  that  Act  contains  the  form  of 
notice,  which  concludes  with  slating  thai  the 
order  will,  at  the  next  Quarter  Sessions,  be  con- 
firmed, unless,  upon  appeal  against  it,  to  be  then 
made,  it  be  otherwise  determined.  The  59  G.  3, 
c.  134.  itself  contains  no  provision  relative  to  an 
appeal: — Held,  that  rlglit  of  appeal  was  not 
given.     The  Queen  v  Stock,  394. 

APPRENTICE.— See  Poor,  7,  11. 

APOTHECARY. 

An  Apotliccary  may  charge  for  attendance, 
and  hIso  for  medicines ;  and  the  question  for 
the  jury  is,  nhether  the  charges  made  aflbrd 
him  a  reasonable  remuneration,  for  his  services. 
Morgan  v.  Hatlen,  370. 


1.  An  action  of  replevin  and  two  ejectments, 
were  referred  by  articles  of  agreement,  anit  the 
costa  were  to  abide  ihe  event  of  the  award, 
and  to  he  paid  at  the  lime,  and  in  the  manner 
directed  by  the  arbitrators.  They  awarded  as  to 
two  aclioiis,  in  favour  of  one  party,  and  as  lo  the 
third  in  favour  of  the  uilicr,  unci  directed  ilje 
Costa  of  eacli  to  be  ))aid  lo  the  suicessful  part) 
in  each,  at  a  certain  lime  and  pUcc :  lidd,  tlii), 


award  as  to  the  costa  wm  good.  Jane*  t.  Powfl, 
SO. 

8.  The  submission  aathorited  the  arUtiBDn 
to  discontinue  the  actions,  and  to  make  any  onlcn 
aa  to  the  time  and  terms  of  the  duontimiiDa. 
I'he  arbitrators  directed  all  the  aclioa*  lo  ccsk, 
and  that  the  defendant  in  one  of  the  ejectmsa 
should  give  up  the  premises  sought  to  be  ic- 
coveted,  and  if  not,  that  judgment  iboaU  h 
entered  up  against  turn : — Held,  that  this  dint- 
tion,  as  to  entering  up  the  judgment,  wasHli 
ground  for  setting  aside  the  award.     Id. 

3.  The  bailiff  in  the  replevin  suit,  uid  one  ef 
the  lessors  of  the  plaintiif  in  both  ejectmoti, 
were  not  parties  to  the  reference,  and  two  oAtn 
of  the  lesKlts  were  minora  : — Held,  that  ibnc 
were  not  grounds  for  settiDg  aside  the  award.  li. 

4.  An  enlargement  of  the  time  of  refooice, 
made  subaequently  to  the  time  within  wbicbtlie 
award  ought  to  have  been  nude  bad  eipral, 
hut  with  tlie  consent  of  all  panic*,  ia  good.   li. 

5.  <hi  a  rule  to  set  aside  an  award  on  the 
ground  that  it  is  not  final,  it  must  be  piMiltd 
out  in  the  rule  in  what  respect  it  ia  not  final.  It. 

H.  A  cause  was  referred,  theeoata  toaladedie 
event ;  and  it  was  agreed  that  the  part;  in  wfane 
favour  the  award  was  made,  should  he  at  Hbnly 
10  sign  final  judgment  for  the  amatint,  payable 
under  the  award,  and  tax  his  costs,  and  ione 
execution  thereon  for  such  amount,  together  vith 
such  costs  x—Hetd,  that  the  ' '    ' 

of  the  defendant,  power  w       _ 
judgment,    Magg»  v.  Toyeton. 

7.  Where  two  parts  of  a  submissioo  lo  rrfr- 
ence  were  executed,  on  one  of  which  only  tbe 
arbitrator  indotsed  the  enlargement  of  the  dmc 
for  making  the  award,  the  Court  compiled  die 
party  in  whose  pu«session  it  was  to  mate  it  a  mk 
of  Court.    In  re  Smith,  311. 

«.  The  enlargements  of  the  time  for  makii^ 
an  award  are  to  be  conddered  as  part  of  the  nh- 
mission.    Id. 

9.  An  action  of  tjettment  on  two  levenl  i!t- 
inises,  and  all  matters  in  difference  in  the  odh. 
were  referred  to  an  arbitrator ;  coata  to  ibitk  lb« 
event,  which  being  in  favour  of  the  (Jaintiff,  he 
was  to  be  at  liberty  to  sign  judgment  « if  the 
cause  had  been  tried  at  A*t«i  Print,  aud  td  isoe 
a  writ  of  possession,  and  proceed  in  the  nsul 
I  itay  for  the  costs  of  the  judgment.  Xeitbo- 
party  was  to  bring  a  writ  of  error.  In  .^iijurf, 
1H37,  ihe  arbitrator  awarded  that  the  plaindff 
was  entitled  lo  a  certain  part  of  the  hndfuvfil 
to  l/e  rei'Overfd  in  the  action,  which  he  ilesoibed 
and  illustrated  by  a  plan  forming  part  of  ibe 
award.  He  awarded  nothing  as  lo  dinupn- 
Judgment  having  been  entered  up  on  thcimnl- 
the  defcnilanlK,  in  //,  T.  1«38,  obtaimd  a  rek 
lo  sit  aside  die  juilgmciit,  and  leftraintd  ih* 
plaintiff 'from  issuing  execution; — Ilrld.  l^i.tJa: 
the  defendants  could  lukf  advantage  .:f  aiA  f- 
jcctious  only  as   ap|H.ured   to  the  tacc  of  <^ 


tmun) :  SA,  that  the  award,  bccaiue  it  deter- 
minel  sg  to  part  only  of  the  [oatteni  in  difference^ 
was  bad,  not  fadng  final ;  3c],  chat  it  wat  also 
bad,  because  it  did  not  find  on  which  demise 
the  plaintiff  was  entitled  to  recover ;  and  4th, 
Sembte,  that  it  was  also  bad,  becaase  it  did  not 
arnnl  damages  to  the  plainnS*.  Doe,  d.  Mad- 
kin*  V.  Homor,  34S, 

10.  The  plwntiff  agreed  to  purchase  a  piece 
of  ground  of  the  defendant,  the  title  to  be  made 
out  to  the  salisfactioQ  of  the  plaintiff  a  Bohcitor. 
Diapales  having  arisen  between  the  parties,  re- 
lating to  the  suSdency  of  lome  of  them,  the 
title  to  the  land,  and  all  matters  in  difference 
were  refened  to  artntiation ;  and  the  arbitrator, 
ainaiigstothertfaines, directed  thatthe defendant 
abotdd  convey  the  land  to  the  plaintiff,  and  that 
be  rinuhl  also  give  him  a  Iwnd  of  indemnity 
againit  any  defect  in  the  title  ; — Held,  that  the 
sward  was  bail,  as  not  bein);  final :  and  that  the 
arbitrator  had  exceeded  his  authority.  Ro*t  v. 
Board*,  376. 

11.  A  nde  to  set  aside  an  award  under  the 
Statute  9  &  10  W.  3,  c  li,  cannot  be  amended 
by  drawing  it  up  and  reading  an  additional  affi- 
davit, which  is  not  sworn  until  the  last  day  of 
the  Term  Dezt  after  the  award  is  made.  In  re 
HotUneay,  405. 

13.  A  motion  to  set  aside  an  award,  un<ler  the 
Sut.  9  &  ID  VV.  3,  c.  15,  made  in  the  second 
Term  after  the  award  is  made,  is  too  late,  even 
where  one  party,  by  retaining  the  submission, 
haa  delayed  the  other  partv  from  making  it  a 
rule  of  Court.     In  re  Smith,  406. 

13.  An  attachment  cannot  be  istnied  for  non- 
payment of  a  sum  pursuant  to  an  award,  if  the 
award  does  not  contain  an  express  order  to  pay 
the  sum  which  is  awarded  to  he  due.  In  re  Sea- 
ward, 410. 

14.  By  an  award  the  arbitrator  directed  the 
defendant,  in  conaideration  of  16i.  to  be  paid  by 
the  plaintiff  forthwith,  at  the  cost  of  the  plaintiff, 
out  of  Court,  to  surrender  certain  copfhold  pre- 
mises to  tlie  plaintiff,  his  heirs  and  asaii^s.  It 
appeared  that  the  defendant  had  been  required 
to  make  the  surrender,  and  had  bi-en  informed 
that  upon  making  it,  the  15'.  and  the  costs  inci- 
dent to  the  surrender,  would  be  paid  by  the  plain- 
tiff. No  surrender  having  been  made,  the  Court 
grantetl  an  attachment  againat  the  defendant  for 
non-performance  of  the  award.  Doe.dem.  C6ir/re 
V.  SliUweU,  SSJ. 

15.  In  the  absence  of  any  thing  to  the  con- 
trary, and  where  an  affidavit  is  made  by  the 
attesting  witness,  that  the  award  was  made  and 
published,  without  stating  when,  the  Court  will 
presume  that  it  was  made  and  published  on  the 
day  aa  which  it  purports  to  have  been  executed. 

u 

IS.  It  is  noolqection  toanafilidavitof  thedue 
execution  of  an  award,  that  it  was  sworn  more 
than  a  year  before  the  motion  foran  attachment 
was  made.    Id. 
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17.  An  appointmentof  an  umpire  hylot,con- 
sented  to  by  the  attomies' clerks,  hut  not  by  the 
attomiea  tbemselves,  nor  by  the  clients,  is  bad. 
In  the  matter  of  Hodton  v.  Dreary,  540. 

IB.  Where  the  timefor  makinganaward  has 
been  purposely  suffered  to  expire  without  en- 
lar^ng  it,  the  Court  has  no  power,  under  the 
Sutute  3  &  4  Will.  4,  c.  49.  B.  3d,  to  compel  a 
party  to  consent  to  the  arbitrator  proceeding  with 
the  reference.     Doe,  dem.  Jonee  v.  Pomell,  553. 

ARREST.— Sag  CoBTa,  li,  13,  17.— Plbab- 
ma,  14. 

1.  A  defendant  was  arrested  on  a  ea.  so.  on 
the  ISth  of  Julg,  and  in  Hilary  Term,  applied 
to  the  Court  to  be  discharged  out  of  custody,  on 
the  ground  that  the  ca.  ea.  was  not  indorsed 
with  liis  place  of  abode  and  addiiipn  : — Held, 
that  the  application  was  too  late.  Egdaile  v. 
Davia,  35, 

9.  (iiuere,  whether  that  is  an  omission,  which 
the  defendant  can  lake  advantage  of.     Id. 

3.  If  a  defendant  is  arresEed  on  ateet.ca.ea; 
no  original  ca.  nt.  having  issued,  it  mav  be  sup- 
plied after  a  nde  nut  lodischatfie  tfae  defemlaiit 
out  of  custody  for  the  defect,  has  been  ohtainied. 
Id. 

4.  If  a  defendant  has  been  arrested  on  a  writ 
of  attachment,  in  which  a  wrong  chri^an  name 
is  by  mistake  given  him,  the  Court  will  dis- 
charge him,  even  though  the  mistake  has  been 
corrected  by  the  order  of  a  Judge.  The  Queen 
V.  Burgees,  +6. 

5.  The  defendant  may  be  retaken  on  the  writ 
ss  amended,  but  he  must,  in  the  first  instancy 
be  actually  discharged.     Id. 

6.  After  a  defendant  has  been  charged  in 
execution  for  a  long  time,  it  is  too  late  to  ol^iect 
to  the  rqfularity  of  the  arrest  on  the  metne  pro- 
cess.    Croae  v.  Manh,  61. 

T.  A  judge's  order  for  detaining  a  defendant  in 
custody,  under  1  &  S  Vic.  c.  llu,  "until  he  shall 
f^ve  bail  in  the  sum  of  SOOat,  in  thU  action,  or 
until  further  order,"  is  bad.  Uoddinyton  v. 
Woodley,  660. 

ASSIGNMENT.— Sbb  Insolvent,S,  ."1,  4. 

.\SSUMI'SIT.— See  Coiipohatiow,  1^-Oua- 
HA.NTli:>:, 3.— I'lgadinu,  1,  3,  lU,  15,  17,  lit, 
89,  33,  36,  U. 


1.  The  Court  will  not  grant  an  attachment 
>r  non-|iByment  of  costs,  against  a  married 
■Oman,  who  jointly  with  her  husband  is  a  party 
I  a  EuiL  Dae,  dem.  Allaneon  v.  Camficld,  1H3. 
•i.  If  a  alieriff  takes  a  bail-bond,  with  one 
:«curity  only,  the  C'ourt  will  not  set  aside  an 
atudiini.'ut  against  the  sbcrift'  for  not  bringing 
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in  the  body,  if  the  applicadon  is  made  by  the 
sheriff  himself,  but  they  will  do  so,  if  the  appli- 
cation is  made  by  the  bail.  The  Queen  v.  The 
Sheriff  of  Middlesex,  414. 

3.  An  attachment  may  be  obtained  against 
the  sheriff  for  not  bringing  in  the  body,  not- 
withstanding the  Stat.  1  &  2  Vict.  c.  110,  for  a 
default  before  that  Stat,  came  into  operation. 
The  Queen  against  the  Sheriff  of  Middlesex, 
403. 

4.  A  judge's  order  was  obtained  for  referring 
an  attorney's  bill  for  taxation,  which  directed 
that  "  upon  payment/'  the  attorney  should  de- 
liver up  all  deeds.  The  order  was  made  a  rule 
of  Court,  but  not  the  usual  submission  by  the 
client  in  the  judge's  book: — Held,  that  the 
words^  •*  upon  payment,"  in  the  judge's  order, 
did  not  raise  an  implied  undertaking  on  the  part 
of  the  client  to  pay,  and  that  therefore  an  attach- 
ment could  not  be  issued  for  non-payment. 
Price  V.  Philcox,  558. 

5.  Where  a  demand  of  money  is  made  pur- 
suant to  a  rule  of  Court  and  the  Master's  allo- 
catur, under  a  power  of  attorney,  a  copy  of  the 
power  of  attorney  must  be  left,  in  order  to  bring 
the  party  into  contempt  for  non-payment.  Doe^ 
dem.  Cope  v.  Johnson,  549. 

6.  Rule  granted  for  an  attachment  for  non- 
payment of  costs  to  a  high-sheriff,  where  the 
demand  was  made  under  a  power  of  attorney 

fiven  by  the  under-sheriff  after  the  high-sheriff 
ad  gone  out  of  office.     The  Queen  v.  Mattey, 
176. 

7.  If  a  witness  who  has  been  served  with  a 
subpoena  leaves  the  Court  with  the  leave  of  the 
attorney  in  the  cause,  and  the  cause  is  called  on 
while  he  is  absent,  it  is  not  a  contempt  of  the 
Court,  on  which  attachment  will  be  issued. 
Farrar  v.  Keat,  43. 

ATTORNEY.— See  Affidavit,  12.— Attach- 
WKNT,  4. — Costs,  22. — Evidence,  1. — Par- 
TiKs  TO  Actions.— Practice,  13,  15,  22,  25. 
—Prisoner,  13. — Sessions,  2. — Venue. 

I.  Examination  and  Admission. 

1.  A  person  who  is  under  age,  cannot  be 
examined  for  admission  as  an  attorney.  Ex 
parte  Cragg,  34. 

S.  A  person  who  cannot  be  examined  in  the 
Term  for  which  he  has  given  notice,  on  account 
of  illness,  may  be  examined  the  following  Term, 
on  giving  fresh  notices  for  his  admission  on  the 
last  day  of  that  Term.    Ex  parte  Wilcox,  34. 

3.  Where  a  person  was  prevented  coming  up 
to  town  for  admission  as  an  attorney  in  the  Term 
for  which  he  had  given  regular  notice,  the  Court 
allowed  fresh  notices,  which  had  not  been  given 
three  days  before  the  Term  for  admission  in  the 
following  Term,  to  be  deemed  good  notices. 
Ex  parte  Bluck,  546. 

4.  Where  one  of  the  notices  for  admission  as 


an  attorney  had  been  omitted  to  be  girenbythe 
neglect  of  a  London  agent,  the  Court  allowed 
the  party  to  be  examined,  hx  parte  Bright, 
33. 

5.  A  person  who  cannot  be  admitted  as  sn 
attorney  in  the  Term  for  which  he  has  pvea 
notice,  on  account  of  illness,  may  be  admitted 
the  next  Term.    Ex  parte  Thompson,  S3. 

6.  Where  a  notice  of  admission  of  a  penon 
as  an  attorney  by  mistake  mentiona  only  one  of 
two  attomies  to  whom  the  person  had  served 
his  time,  the  Court  will  allow  U  to  be  amended. 
Ex  parte  Collins,  173. 

7.  Order  made  that  a  person  m%ht  be  al- 
lowed to  give  nunc  pro  tunc,  the  answer,  re- 
quired previous  to  his  bdng  admitted  as  so 
attorney,  where  he  had  been  prevented  obtatmng 
them  by  the  unexpected  delay  of  the  person  he 
had  served,  in  returning  to  London,  Ex  parti 
Lyons,  174. 

8.  Where  the  first  day  of  Easter  Term  feQ 
on  Easter  Sunday,  a  notice  for  admissioo  of  sn 
attorney  left  at  the  master's  office  three  days 
before  the  following  Wednesday^  was  allowed  to 
be  a  good  notice,  under  the  5tii  role  of  H.  T. 
6  W.  4.    Ex  parte  Bayley,  175. 

9.  A  person  may  be  examined  for  admisskn 
as  an  attorney,  though  he  has  been  absent  from 
his  master's  service  above  a  year,  on  account  of 
ill  health.    Ex  parte  Hodge,  403. 

10.  An  attorney  having  died,  nine  roootb 
elapsed  before  his  articled  clerk  was  assigned 
over,  during  which  time  he  served  in  the  same 
office,  and  also  served  nine  months  after  the 
expiration  of  five  years:— /fe/t/,  that  he  migbt 
be  admitted  as  an  attorney.  Ex  parte  Jd^- 
son,  404. 

11.  When  a  person  was  refused  his  certificate 
for  admission  as  an  attorney,  by  the  examinen 
appointed  by  Reg.  HU.  T.,  6  W.  4,  be  nunt 
give  a  Term  s  notice  of  his  intenticm  to  be  re- 
examined.   Ex  parte  Henry,  585. 

12.  Where  a  person  was  refused  his  certifi- 
cate for  admission  as  an  attorney  by  the  ex- 
aminers, the  Court  allowed  him,  undtf  particu- 
lar circumstances,  to  be  examined  a^in  the 
following  Term,  without  giving  fresh  notices. 
Ex  parte  Prosser,  174. — Ex  parte  MtUhns, 
547. 

13.  The  object  an  attorney  has  for  behig 
struck  ofi*  the  roll  need  not  be  stated  on  the 
affidavit  in  support  of  his  application  f«  thst 
purpose.    Ex  parte  Ckamock^  548. 

II.   Re-ADMI8SI0N. 

14.  Held,  that  no  further  indulgence  could 
be  granted  on  the  re-admission  of  attomies,  on 
the  ground  of  ignorance  of  the  6th  role  of  H. 
T.  6  W.  4.    Ex  parte  Jesse,  1 73- 

15.  If  an  attorney  has  practised  while  off  the 
roll,  though  by  mere  mistake,  th«  Court  wiO  not 
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re-admit  him  without  imposing  a  nominal  fine,  i 
Ex  parte  King^  87. 

16.  A  person  who,  hy  a  mistake  in  not  taking 
out  his  annual  certificate^  is  off  the  roll  for  a  few 
days,  cannot  be  re-admitted  in  Hilary  Term 
without  giving  the  usual  notices.  Ex  ftarte 
Smitkers,  33. 

17  Where  an  attorney's  clerk  fraudulently 
took  out  his  master's  certificate,  some  years  pre- 
viously, on  a  wrong  amount  of  stamp,  the  Court 
allowed  the  attorney  to  be  admitted  without 
giving  the  usual  notices.    Ex  parte  Lewis,  405. 

18.  A  person  who  has  been  admitted  an  attor- 
ney above  twenty  years,  but  who  never  took  out 
a  certificate  or  practised,  need  not  be  re-admitted 
before  he  can  take  out  his  certificate.  Exports 
Marshal,  192. 

19.  Where  a  person  who  gave  notice  for  his 
re-admission  as  an  attorney  earlier  than  was 
necessary,  omitted  to  file  the  necessary  afilidavit 
ai  the  same  time,  but  tendered  it  afterwards,  at 
a  time  when  it  would  have  been  sufficiently  early 
to  have  given  the  notice,  the  Court  allowed  it  to 
be  received.     Ex  parte  Hammond,  546. 

20.  Where  the  copy  of  the  affidavit  required 
previous  to  the  re-aamission  of  an  attorney  had 
been  by  mistake  omitted  to  be  left  with  the  chief 
justice's  clerk,  the  party  was  nevertheless  allowed 
to  be  re-admitted.    Ex  parte  Atkinson^  87. 

III.  Bill  of  Costs.— See  Attachment  4^ 
Evidence  i,  22,  Pleading  33. 

21.  A  charge  in  an  attorney's  bill  for  serving 
a  subpoena  on  a  witness,  is  not  a  taxable  item. 
Trisidder  v.  Smithy  51. 

22.  A  residuary  legatee,  cannfot  have  the  bill 
of  an  attorney  employed  by  the  executor  taxed. 
Dae^  d.  Selwood  v.  Barnes,  52. 

23.  A  charge  by  an  attorney  for  business  done 
before  the  Court  of  Review  m  Bankruptcy,  re- 
quires that  a  signed  bill  should  be  aelivered 
before  action  brought.    Hare  v.  Adams,  77. 

24.  The  Statute  2  Geo.  2,  c.  23,  s.  23,  requires 
an  attorney's  Inll  to  be  delivered  '^  one  month  or 
more  "  before  an  action  shall  be  commenced  to 
recover  it: — Held^  that  the  month  is  to  be  com- 
puted exclusive  of  the  dav  on  which  the  bill  is 
delivered.    Blunt  v.  Hestop,  461. 

25.  Application  for  the  costs  of  taxation  of  an 
attorney  s  oill  of  costs  may  be  made  before  a  judge 
at  chambers.     Sykes  v.  Maclise,  346. 

26.  On  a  rule,  calling  on  an  attorney  to  show 
cause  why  he  should  not  pay  the  costs  of  taxation 
of  his  biU  of  costs,  one-sixth  having  been  taxed 
off,  the  Court  will  not  enter  into  a  Question  as  to 
the  allocatur  having  been  obtained  contrary  to 
good  faith.    Swinbum  v.  Hewitt,  413. 

27.  The  Court  will  not,  on  such  a  rule,  allow 
items  to  be  added  to  the  bill,  which  the  attorney 
might  have  claimed  previously.    Id, 


28.  The  client  is  entitled  to  the  costs  of  taxa- 
tion, though  5d,  only  more  than  one-sixth  has 
been  taxed  off.    Id, 

IV.  Summary  Applications. 

29.  An  attorney  is  liable  to  the  summary  ju- 
risdiction of  the  Court,  for  any  thing  he  may 
have  done  while  on  the  roll,  even  though  he  may 
have  been  off  the  roll  some  time.  Simes  v. 
Gibbs,  40. 

SO.  It  is  therefore  sufficient,  if  it  appears  on 
the  affidavits  in  support  of  a  summary  applica- 
tion against  an  attorney,  that  he  was  an  attorney 
of  the  Court  some  years  previously.    I(L 

31.  On  such  application  against  an  attorney 
for  misconduct  in  allowing  a  defendant  to  be 
sued  contrary  to  an  agreement  entered  into  after 
an  action  had  been  concluded,  the  affidavit  may 
be  intituled  in  the  original  cause.    Id, 

32.  Wliere  an  attorney  of  this  Court,  who  is 
also  a  solicitor  in  the  Court  of  Chancery,  gives 
an  undertaking  in  a  matter,  in  respect  of  wnich 
there  is  a  suit  in  Chancery,  this  Court  will  not 
compel  him  summarily  to  perform  the  under- 
taking.    In  re  Garland^  177. 

33.  An  attorney,  who  on  completing  a  pur- 
chase, gives  an  undertaking  to  pay  over  a  balance 
of  the  purchase-money,  cannot  be  called  on 
summarily  to  perform  his  undertaking.  Ex 
parte  Phillips,  418. 

34.  A  bill  of  costs  of  an  attorney  was  reduced, 
on  taxation,  from  1100/.  to  370/.,  and  that  370/. 
part  of  the  bill,  sworn  to  have  been  paid  to  wit- 
nesses, was  reduced  to  47/.,  the  Court  refused  a 
rule  to  strike  him  off  the  rolls,  on  the  ground 
that  the  charge  could  be  established  by  witnesses 
only,  and  was  therefore  proper  for  the  considera- 
tion of  a  jury.  In  the  matter  — ,  Gent,,  one, 
Sfc,  355. 

V.  Other  Matters. 

35.  Since  the  Statute  7  W.  4,  and  1  V.  c.  56, 
an  attorney  who  has  been  admitted  in  one  Court 
only,  may  plead  his  privilege  issued  in  another 
in  which  he  has  not  practised.  Prior  v.  Smith, 
65. 

I      36.  Where  an  attorney  has  delayed  entering 

'  an  appearance  for  the  defendant,  pursuant  to  his 

undertaking,  whereby  the  plaintiff  is  likely  to 

lose  the  fruits  of  a  verdict,  the  attorney  cannot 

I  be  called  on  to  find  security  for  the  debt  and 

costs.    Jf orris  v.  James,  177. 

37.  The  Court  will  compel  an  attorney  who  is 
tlie  attesting  wimess  to  a  lease,  to  make  an  affi- 
davit of  the  execution  of  it,  so  that  the  landlord 
may  apply  under  the  Stat.  1  Geo,  4,  c.  87,  s.  1, 
for  the  tenant  to  find  recognizances  to  pay  the 
costs  of  an  ejectment,  even  though  the  attorney 
is  the  attorney  for  the  tenant.  iSoe,  dem.  Avery 
v.  Roe,  178. 


39.  In  movinj^  for  a  role  uniler  th»t  Rutule, 
7Hirr«  whether  it  ii  neceraar;  to  produce  the 
■ffiiliTit  of  the  ■tteating  witness,  or  account  for 
the  want  of  it     Id. 

39.  The  Conrt  will  direct  s  surviving  psrtnei 
at  an  attoraej  to  return  psrt  of  the  premium 
paid  od  a  clnk  being  articled  to  the  deceased 
paitDTT,  titn  if  it  WM  before  the  partnenhip, 
wfaefc  it  ^ipean  that  the  relation  of  inabter  and 
dak  has  existed  between  the  Burviviug  partner 
ami  the  clerk,  and  where  part  of  the  premium 
d  by  the  nirriviDg  partner.   £« 


M,  If  an  attorae;  becomes  insane,  tb;  Cotn:! 
will  (lisctMfge  hia  articleil  clerk  from  his  articles, 
•ml  tOow  froh  ones  to  be  enrolled.     Ex  parte 


I  t  m  hpnil  nm  imlrrrd  to  stand,  b;  igree- 
UfM  WfWtt  the  paitica,  as  a  secarit;,  no  action 
bavinit  bMS  ceoiiDcciced  on  it ;  judgmen  t  havinK 
hmiiililaiiwd  in  the  original  action,  the  plaintiff 
ianKd  a  mit  against  the  ball,  and  then  signed 
jUibcuMm,  without  delivering  a  declaration. — 
kA  that  he  was  justified  in  doing  so,  under 
tfaetukgf A.r.W.i.I.SS.  Toryy.Sleevem, 

^  In  the  ivcord  of  the  original  action  it  was 
ataivd  dut  the  jJaiu tiff  was  "summoned": — 
UM,  BO  Kason  for  setting  aside  the  judgment 
a^iuiist  the  bad.    I^ 

3.  Where  bail  bare  been  lejrcted  on  account 
»fadvfe\-t  iu  the  allidaril  of  justification,  ihe 
Court  will  not  give  kare  to  add  new  bail  on  pay- 
UH-nt  >^  nwts.  hliiuti.GutUndgtyil. 

L  -V  trial  must  hare  been  actually  lost  at  the 
time  arukloaet  aside  proceeilings  on  a  bail  bond 
is  i,>b^iie>l,  i'l  onW  that  the  bond  mar  stand  as 
i  «,vuritv  uu-ter  the  rule,  H.  T.  S  JF.  i  V.     Gale 

.V  111  all  vters.  where  a  defendant  adopts  the 
l(>iiiii.>ralli>U>ii<>f  justilicaiiuuof  lull,  given  by 
th,'  rule  rf  T.  T.  I  H'.  *.  he  must  follow  tliat 
hy  lu  strictly.     Uilirr'i  Bail,  76. 

H.  \Vb<-reacause  is  in  such  a  state  thnt  the  I 
iitdiitlirt'  may  al  any  lime  join  issue,  the  Court 
III  ^L^fitins  the  defendant  a  rale  nini  lo  take  out 
im'iiev  ikiHiuliil  in  lieu  of  bail,  will  make  the  I 
luk-  a  "lay  iX' proiiitlings,     Bloor  v.  Cox,  S*. 

;,  S'-milr.  ihit  a  bi»il-(iiece  headed  "  in  the  , 
l'i,.i  «',sKi'"i-*,"iMm>i>cncing"  town  and  county  j 
,1^"  Vi  i.>.iJ-.((r-«/ii"i-7Vne,  to  wit,"  and  stating 
llii'  jiiK'si  to  hiivk-  been  on  a  rapiaa,  is  bad.  the 
Ht'iii'ii  haviiiK  been  commenced  in  the  inferior  I 
tvuit.     iV'i'»  Wut/,  *>*  I 

H  \  iK'i-*ni  who  has  been  arrested  before  the 
M,i  i\^!Vivt.c.lh>,caineintoopcration,and 
„h..  t>.t>  iWi»»itwl  U101117  in  hcu  of  bad,  cannot  ! 


9.  The  Court  will  not  ente 
the  bail-piece,  under  the  7tfa  aectian  of  dv! 
1  &  9  Vict,  c  110,  when  it  appear*  diat  Ae 
fendant  has  abMonded.     AMty  v.  Hvgket, ' 

10.  When  a  trial  it  in  Term,  and  a  itode 
discharge  of  bail,  'f  made  in  vacatioi),  die: 
render  rriates  bach  to  the  preceding  Teim, 
the  defendant  is  »uper*e<Uable,  if  not  cliarpi 
execntion  within  two  Tenna,  whaeuf  ibe  Ti 
before  the  surrender  ia  la  be  leekoned  m  i 
TAorn  t.  LetUe,  369. 

11.  Semble,  that  it  ia  not  too  hte,  on  1 
posing  bad,  to  make  olgectioiia  to  tlK  baiUii 
Ogk'i  Bail,  S02. 


I.  The  defendant,  who  was  tenant  from  y 
to  year  of  certain  premiaes,  under  a  panri  agn 
ment,  at  a  rent  payable  half-yearij,  beet 
bankrupt  before  a  balf-year'a  rent  wndne;  ■ 
afterwards,  in  pursuance  of  6  Geo.  1,  c.  M,  1 

15,  delivered  up  the  premise*  10  the  i^ntiC 
an  action  by  the  pl^ntifT  against  the  driend 
for  use  and  occupatioa  of  the  premises  up  la  I 
time  of  the  bankruptcy: — Held,  IstilWi 
tenancy  was  within  ihe  76tb  section  of  the  S 
tute;  and  Sd,  that  the  plaintiff  was  not  entiti 

Slackv.Sltarp,  *96. 

S.  A  quantity  of  oil  was  sold  at  a  certain  pri 
per  ton,  to  be  received  by  tlie  purchaser  mill 
fourleen  days  after  the  arrival  of  a  ship,  then  ■ 
her  voyage.  On  the  arrival  of  the  ship,  t 
purchasers  refnsed  to  receive  the  ml,  and  ifti 
wards  committed  an  act  of  bankruptcy.  A  ^ 
dal  case  Gtateil,  that  on  ibe  day  when  the  teiKi 
of  the  oil  was  made,  the  market  price  of  oil  d 
similar  quality  was  within  the  knowledge  of; 
the  parties,  and  that  the  selling  price  on  ituldi 
was  3,*7ai.  less  than  the  contract  price:— flo 
that  the  vendor  was  not  entitled  to  prove  and 
a  flat  issued  against  the  purchasers,  foi  ll 
amount  of  the  difference  in  the  price  of  ibe  a 
Green  v.  BickneU,  SOI. 

3.  In  aiiumpnit  to  recover  money  due,  li 
defendant  pleaded,  that  before  the  6  Geo.  *, 

16,  the  plaintiff  had  became  a  baidimpt,  ai 
after  the  passing  of  that  .\ct,  had  again  hwwi 
a  bankrupt,  anil  had  not  paid  his  credilois  11 
in  the  pound,  whereby  the  debt  had  rested  in  ll 
issignees  under  the  second  cotnmiasioD : — Hi^ 
on  special  demurrer,  that  the  iSTth  lectioD  of  d 
6  Geo.  ♦,  c  1 6,  is  retrospective,  and  that  liie  [4 
was,  therefore,  an  answer  to  the  action.  )m> 
V.  RUhaorth,  523. 

4.  If.  and  J.  were  in  the  habit  of  consipiin 
troods  to  the  defendants,  to  be  ai^l  abnnii  ( 
dieir  foreign  houaes  on  cummission,  and  ti.  n 


DIGEST.  761 

«/.  being  indebted  to  their  bankers,  Messrs. /2oy(/«  5.  A  notice  of  an  application  for  an  order  of 

and  Ca,  and  in  the  common  course  of  things  ex-  maintenance  upon  the  putative  father  of  a  bas- 

pecdng  further  advances,  or  the  forbearance  of  tard  child,  under  4  &  5  W.  4,  c.  76,  ss.  72,  73, 

pressure  for  the  payment  of  what  was  due,  au-  must  be  signed  by  a  majority  of  the  whole  body 

thorixed  the  defendants  to  pay  money  out  of  of  churchwardens  and  overseers.     The  Queen 

certain  funds,  to  the  extent  of  5,000/.,  to  Messrs.  v.  The  Justices  of  Cambridgeshire,    The  Queen 

Royds^  in  liquidation  of  the  whole  or  part  of  v.  The  Justices  of  Salop,     The  Queen  v.  The 

their  debt ;  and  the  defendants  gave  to  Messrs.  Justices  of  Ghucestershiref  698. 
Royds  an  undertaking  to  do  so,  Imt  conditionally 

that  a  guarantee  of  indemnity  should  be  given  by  BATTEIiy.—See  Pleading,  14. 
them,  which  guarantee  was  given  by  Messrs. 

Royd^:—IIeld    that  this  amounted  to  an  ap-  BILL    OF   EXCHANOE.-See  Affidavit, 

DropnaUon  of  funds,  to  the  extent  of  5,000/.,  to  5,  6.— Pleading,  9,  36.— Pbactice,  30,  42. 

Messrs.  Royds,  or  else  to  an  eauitable  assign-        Promissory  Note— Rules  of  Court,  13 

ment  of  these  funds;  but  whether  it  was  con-  Stamp  1  2. 

sidered  as  an  appropriation  of  funds,  or  an  equi-  *      '   '    .              i-ii    i?       u             i.      . 

table  assignment,  it  was  not  revoked  by  the  ^'  ?°  *°  *^^»<^"  o"  »  bill  of  exchange,  wherein 

bankruptcy  of  /A  and  J.,  which  happened  before  «?  .alteraUon  appears  to  have  been  made,  the 

the  money  was  remitted  by  the  foreign  houses  to  pla»"tiff  must  prove  that  the  alteradon  was  made 

the  defendants—i^utcAtrwon  v.  Heyworth,  730.  ^^°^^  ^^«  instniment  became  perfect ;  and  it  is 

not  competent  for  the  jury  to  form  a  merely  con- 

BASTARDY  jectural  opinion,  from  the  appearance  only  of  the 

bill.    Knight  v.  Clements^  280. 

.   V.'^:J^1°l^V'^l''^^^^^^Jl^^  2.  An  acceptance  of  a  bill  payable  at  a  parti- 

to  be  Ae  father  of  a  bastard  chUd,  they  at  the  ^j^^  ^      u\^^  „^^  clsewheJe^^'  but  not  siying 

same  Ume  signed  and  sealed  two  pape«,  and  ^^  ^l^    j^.^  a  ^^u"  is  a  sp^jcial  acceptkncS 

delivered  one,  which  they  mtended  to  be  Oieir  ^j^^j^  ^  Sut.  1  &  2  G.  4,  ^78.    Siggers  v. 

onginal  order,  to  the  overseers  j  and  the  other,  T^tchoU  582 

which  was  intended  to  be  a  true  copy  thereof,  to  ' 

A.,  telling  him,  at  the  same  time,  the  sums  they  BYE-LAW.— See  Municipai,  Corpobation, 

had  ordered  him  to  pay.    In  the  paper  delivered  10,  11,  Vi. 
to  A.  the  name  of  tne  mother  was,  by  mistake, 

inserted  instead  of  J. s  name,  in  that  part  of  it  BOND  OF  INDEMNITY, 

which  required  the  payment  of  a  weekly  sum  for  See  Pleading,  6,  7. 

maintenance.    A  part  of  the  sums  ordered  was  „_        .      ...        ,     .    ,       .^.      ,    , 

paid  by  A.,  but  he7efused  to  pay  arrears,  which  ^  ^^«':«  .*«  ""igee  of  an  mdemmty  bond,  given 

became  due  for  maintenance,  on  the  ground  that  ^^  *"»  joint  and  several  obligors,  sued  one  of 

the  mother  had  been  ordered  to  pay  them.   The  '^em    and  obtained  a  verdict  for  the  whole  of 

overseers  then  served  him  with  a  correct  copy  of  '^e  daraagw  sostaine.!,  and  afterwards  settled 

the  paper  in  their  possession,  but  he  still  refused  '*»«  «"'«>''  >  accepting  a  small  part  of  Ae  da- 

paymwt  x-HeU,  that  the  paper  delivered  to  the  P'T*'  '".'*  '5'"'*  ?  "^^        «  •  •'5!*^  *»'  ^ 

overseers  contain«I  a  valid  orJer,  and  that  upon  Ijfd  «gree«l  to  receive  the  sum  «  m  du^harge  of 

proof  of  the  above  facts,  and  production  of  the  **  damages  and  costs  m  the  action :  -UM,  that 

order,  a  magUtrate  was  justifi^  in  committing  notwithstanding  this  setUement  of  the  former 

A.  to  prison!   WiUHm  v  Hemtworth,  Esq.  10.  »«?»"•  *e  obhgee  was  entitled  to  sue  the  other 

_   ,  .                         .              ,    \„7.    .  oblicor,  and  to  allege  the  same  breaches  of  the 

2.  It  u  not  ne«a|ary  that  an  ordw  of  flhation,  ^njiUon  as  were  alleged  in  the  former  action, 
made  by  virtue  of  the  78d  secuon  of  4  &  &  W.  4,  ^^.^^^  ^  ^^„     i^gT^ 

c.  76,  should  contain  an  express  acgudication 

that  Uie  defendant  was  fountl  to  be  the  father  of  BOROUGH  RATE.-See  Sessions,  12. 
the  child ;  it  is  somcient  if  the  order  states  that 

it  was  made, "  the  Court  being  satisfied  that  the  1.  It  is  to  be  presumed,  that  a  rate  is  made  for 

defendant  was  really  and  in  truth  the  father  of  ^^e  purpose  which  it  purports  to  be  on  the  face 

the  child."     The  Queen  v.  Lewis,  632.  of  it,  and  therefore,  an  appeal  against  it  to  the 

^    ,, .       ^                  ..u  *  au      •          A  Sessions  does  not  he,  merely  for  the  purpose  of 

3.  It  is  not  necessanr  that  the  circumstances  ascertaining  whether  it  is  mile  for  that  plirpose, 
which  prove  the  mothers  inabihty  to  provide  .^  ^^^^  j/^^  ^                       ^^^„  to* appeal. 

Sdi.''  ""S                 ""^^^  ''''  ''^^  *'^'*  ^-  ^'^^  ^"^'^  of  Ipswich,  SStT 

""Twhen  an  application  for  an  order  of  fiha-  «•  ^o  appeal  hes  to  ^f  .8?ff"»  ^|j^^^ 

tion  was  entered  at  the  Sessions  next  after  the  *>^^°"K»^  ^^^*  ™^'*^^7  *«  such,  m  the  absence  of 

child  had  become  chargeable,  and  respited  on  «»y  ^^P^  P^^^"^  S^^^"  ^^  ^PP®'^*    '"*' 

the  ground  that  the  defendant  had  kept  out  of  3.  By  the  5  &  6  W.  ♦,  c.  76,  s.  92,  power  was 

the  way  to  avoid  service  of  the  notice : — //eW,  given  to  make  a  borough  rate,  and  to  appeal 

that  the  Sessions  had  jurisdiction  to  make  an  a.;ainBt  it  to  the  Sessions:  by  the  7  W.  4,  and  1 

order  at  the  following  Sessious.    Id,  V.  c.  8 1 ,  s.  2,  powei  was  given  to  make  a  borough 
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rate  for  some  particular  expenses  which  there  was 
no  power  to  do  under  the  former  Act,  and  it  was 
enacted,  that  "  every  such  rate  shall  he  made, 
levied,  and  recovered  in  the  manner  provided  by 
the  said  Act  for  regulating  corporations,  and  by 
this  Act :" — Held,  that  there  was  no  appeal  to 
the  sessions  acainst  a  rate  made  for  those  ex- 
penses under  we  latter  Act.    Id, 

BRIDGE. 


8.  The  CoorC  will  not  grant  a  eeHwrari  to 
quash  an  inquiaitiiNi  taken  to  assess  compenfii- 
Uon  for  premises  taken  for  a  Railway,  under  a 
Local  Act,  unless  ftcts  are  pocitivdy  stated  which 
raise  a  strong  presumption  that  something  iUeoI 
has  been  done;  and  sem^fe,  that  in  all  cases,  toe 
inquisition,  or  a  copy,  oug^t  to  be  brought  b^ 
fore  the  Court,  when  the  rule  for  the  eertkim 
is  granted.  The  Queen  ▼.  The  Manehefter  aitd 
Leeds  Railu>ay  Company^  i58. 


A  party  who  is  bound  by  preecription  to  re- 
pair a  bridffe,  is  also  bound  to  repair  the  road  at 
each  end  of  it,  to  the  extent  or  three  hundred 
feet.    The  King  v.  The  Mayor  of  Lincoln,  S60. 


CANAL  COMPANY. 


Compensation, 

CAPIAS  CUM  PRCK:LAMATI0NE,  WRIT 
OF. — See  Ecclesiastical  Law,  2, 

CARRIER.— See  Mandamus,  10.— 
Pleading,  8. 


9-  An  Act  of  Parliament  for  making  a  rail- 
way, directed  that  inquiaitiona  fcnrassming  com- 
pensation to  the  owners  of  lands  reauired  bj  the 
company,  riiould  be  held  before  tne  thenS  oi 
the  county  and  a  jury ;  tfiat  upon  the  verdict 
being  pronounced,  the  sheriff  should  then  give 
judgment:  and  that  sudi  inquisitioiis  and  judg- 
ments should  be  kept  by  the  clerk  of  the  peace, 
among  tlie  records  of  the  county,  and  be  deemed 
records  to  aU  intents  and  purposes.  Beid,  1,  thit 
certiorari  lies  even  after  iudgment,  to  remove 
tlie  inquisition.  2,  That  the  rule  to  ^ow  cause 
CERTIORARI.-See  Coroneb.-.Co8t^,  19.-    ]f.^y  f^*?  cer/toniri  should  not  issue,  is  proDoly 

Inquisition,    1,    «.-OvERSEEB.-SEkiON8,    ^^^^  ^  *«  ^«^^  ^J  ,*^  ."^k  ^l^^f 
Q   \Q  although  the  company  had  not  the  custody  of 

'  ,  the  documents.   The  Queen  v.  The  Manchester 

1.  On  a  motion  to  remove  an  indictment  found  ^^^  Leeds  Railway  Company,  651. 

at  the  assizes,  on  the  ground  of  difficult  points  of  .  i_^  v.^ 

law  being  likely  to  arise,  it  must  be  sUted  what  ,.  I?-  Whwe  a  rule  for  a  ceritorart  h"  «« 

those  points  are.     The  Queen  v.  Green,  35.  ^^"^,^7  "*^°  ®^  ^?  msi^ciency  of  ^ 

^  J;.  .       /.v    .  1.  affida  vits  of  the  party  applying,  the  Court  wiD  not 

3.  The  necessity  of  having  a  special  jury,  is  ^^^  y^^^  ^  ^^ew  his  appUcation  on  amended 

not  alone  sumaent  cause  for  granting  a  certto-  i^j^^^g,    J4^ 

'.      '.  ^         -       .   ..u                 11      J  11.  By  a  Railway  Act  it  was  proinded  that  die 

3.  An  indictment  found  at  the  assizes,  allowed  company  should  not  deviate  more  than  100  yanis 
to  be  removed,  where  it  appeared  that  para-  ft-om  the  line  delineated  in  the  pkns  deposited 
graphs  had  appeared  in  the  newspapers  which  ^^^  ^y^^  ^^y^  ^f  ^^  peace ;  and  that  matten  in 
were  likely  to  prejudice  the  minds  of  the  petty  j^  ^^  respecting  the  damage  of  any  manaos, 
jurors.     The  Queen  v.  Lever,  35.  ^y^^^^  y^  ^^^  l,y  ^  j^^  ^f  s^ch  persons  as  are 

4.  On  appeal  against  an  order  of  removal,  the  usually  summoned  on  special  juries ;  and  thtt 
Sessions  quashed  the  order,  and  refused  a  case,  no  proceeding  taken  in  pursuance  of  the  Act 
A  certiorari  was  obtained  to  remove  the  order,  should  be  removed  by  certiorari.— ^cW,  that  an 
the  return  to  which  set  cut  both  orders,  the  notice  inquisition  taken  by  a  common  jtiry,  assessing 
of  the  grounds  of  appeal,  and  the  facts  of  the  compensation  for  lands,  partly  within  and  partly 
case.   The  notice  was  bad  on  the  face  of  it.  On  without  the  100  yards,  and  for  damage  done  to 

a  mansion,  was  not  removable  by  ceriiorwir- 
The  Queen  v.  The  Bristol  and  Bxeier  Bailwtts 
Company,  655. 

CHARTERPARTY.— See  Parties  to 

Actions. 

Certain  running  days  were  allowed  for  unload- 
ing and  loading  a  ship,  to  commence  on  her 
arrival  at  a  certain  port,  she  *'  being  in  all  re- 

6.  On  moving  for  a  certiorari  to  remove  an  gpects  ready  to  unload,  and  having  reoeiYed 
indictment  for  perjury  from  the  Central  Cri-  pratique,"  In  an  action  to  recover  oompensatiaD 
minal  Court,  it  must  be  stated  on  affidavit  what  for  a  detention  over  the  daya,  the  declaration 
are  the  points  of  difficulty  which  are  likely  to  allied  that  the  ship  had  recdved  pratt^ue.  At 
arise.     The  Queen  v.  Joseph,  419.  the  trial  it  appeared  that  the  ship  proceeded  to 

7.  Certiorari  granted  to  remove  an  indict-  ;  unload  immediately  on  her  arrival  at  the  pott, 
ment  for  a  nuisance,  where  it  would  be  neces-  j  and  that  there  were  no  quarantine  r^;uIatioiii 
sary  to  examine  scientific  persons  at  the  trial,  |  enforced : — Held,  that  the  ship  must  be  takea 
and  to  have  a  special  jury.  The  Queen  v.  The  to  have  received  pratique  from  the  time  she  pr»- 
London  Gas  Company,  419.  I  ceeded  to  unload.    Bailey  v.  De  Arroyave,  89. 


motion  thereupon  to  quash  the  order  of  Sessions, 
Beld,  that  this  Court  had  no  authority  to  inter- 
fere. The  Queen  v.  The  Inhabitants  of  Aber- 
gele, 355. 

5.  The  rule  for  a  certiorari  to  remove  an  in- 
dictment for  a  misdemeanor  is  absolute  in  the 
first  instance;  but  if  the  indictment  is  for  a 
felony,  it  is  a  rule  nisi.  The  Queen  v.  Spencer^ 
418. 
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CITURCinrARf  EN.-Boe  r^vEnsEEiis' 
Mandamus,  4,  i:^,  16. — Poor,  I2y  13. 

On  poll  for  the  election  of  churchwardens 
under  58  G.  3,  c.  69,  whereat  every  rated  in- 
habitant has  a  right  to  vote,  is  not  invalid  because 
it  has  been  held  with  closed  doors,  unless  tome 
rated  inhabiiant,  who  intended  to  vote^hM  been 
thereby  excluded.  The  Queen  v.  The  Rector 
qfSt,  Mary,  Lambeth,  398. 

COMMITMENT.— See  Pilot,  1. 

A  warrant  of  commitment  for  a  riot,  under 
the  7  &  8  G.  4,  c.  30,  stating  that  the  defendants 
began  to  pull  down  and  destroy  in  fnirt  a  dwell- 
ing-house, is  defective,  and  the  Court  will  baU 
the  defendants  committed  under  it.  The  Queen 
V.  Lowden,  631. 

COMMON,— See  Pleading,  24. 

COMPENSATION.— See  Certiorari,  8,  9, 
11. — Municipal  Corporation,  14, 15. 

A  private  Act  gave  compensation  to  the  owners 
of  land  over  which  a  water  company  laid  their 
works,  and  also  gave  them  the  costs  of  assessing 
the  compensation  by  a  jury;  by  a  subsequent 
dause  compensation  was  given  to  other  persons 
sustaining  damage  by  the  works  of  the  company, 
but  nothing  was  said  as  to  the  costs  incident  to 
tlie  jury : — Held^  that  a  person  who  had  had 
compensation  assessed  by  a  jury,  under  the  latter 
clause,  was  not  entitled  to  tliose  costs.  Es parte 
Turner,  305. 

CONSTRUCTION    OF  INSTRUMENTS. 
See  Affidavit,  14.— Chartkrparty. 

CONTUMACE  CAPIENDO,  WRIT  OF, 
—See  EccLEbiASTicAL  Law,  I,  2. 

CONVICTION. 

A  conviction  for  keeping  open  a  beer-shop  at 
times  prohibited  by  an  order  of  justices,  under 
1 1  G.  4,  and  1  W.  4,  c  64,  s.  14,  and  4  &  5 
W,  4,  c.  85,  8.  6,  is  bad,  if  it  do  not  aver  that  the 
sessions  made  such  order,  and  at  what  time  the 
shop  was  kept  open.  The  conviction  was  dated 
the  30th  of  October ;  the  warrant  of  distress 
under  it  was  dated  the  5th  of  November,  but 
issued  the  6th  of  November,  The  Statute 
authorises  the  issuing  a  warrant  if  the  party  shall 
'^  refuse  or  neglect,  within  seven  days,  *  &c.  It 
was  proved  that  the  party  had  refused  to  pay 
before  the  warrant  issued  i—Held^  that  no  objec- 
tion could  be  taken  to  the  warrant.  Newman 
▼,  The  Earl  of  Hardwicke,  284. 

COPYHOLD.— See  Inquisition,  1.— Plead- 
ing, 31.— VViLL,  3. 

I.  The  surrenderee  of  the  reversion  of  the 
heir  of  a  devisor  cannot,  except  on  payment  of  a 
fine  due  in  respect  of  the  descent  upon  the  heir, 
€oin|)el  tlie  lord  to  accept  and  enrol  the  surren- 


der, although  the  devisee  for  life  has,  on  admit- 
tance, paid  the  full  fine  as  in  respect  of  the  ad- 
mittance of  a  tenant  in  fee.  The  Queen  v.  Thtt 
Lady  and  Steward  of  the  Manor  of  Dulling^ 
ham,  605. 

2.  The  Court  refused  a  mandamus  to  a  lord 
of  a  manor  to  grant  a  licence  to  a  tenant  to  dig 
brick-earth,  and  make  bricks,  the  only  evidence 
in  support  of  a  custom  to  grant  such  licences 
being  various  entries  on  the  court-rolls  from  the 
year  1729  downwards;  that  such  licences  had 
been  granted  on  payment  of  a  fine  of  21/.  per 
acre.  By  the  custom  of  a  manor,  the  tenants 
had  a  rignt  to  demise  for  any  period,  not  longer 
than  three  years,  without  a  licence,  and  for  every 
licence  to  demise  for  any  longer  term,  the  lord 
was  entitled  to  ^d,  for  every  year  of  the  term. 
On  the  court-rolls,  from  the  year  1729  down- 
ward, were  entries  of  licences  authorizing  tenants 
to  demise  for  various  terms,  the  longest  of  which 
was  for  forty-seven  years.  The  Court  refused 
a  mandamus  to  the  lord  to  grant  a  licence  to 
demise  two  several  pieces  of  ground  for  the 
respective  terms  of  forty  and  twenty-one  years. 
The  Queen  v.  Hale,  741. 

CORONER. 

Where  a  coroner's  clerk  held  an  inquisition  in 
April  in  the  name  of  the  coroner,  and  which 
was  in  other  respects  invalid,  the  Court  refused 
to  grant  a  certiorari  in  November^  to  quash  it 
for  irregularity,  and  held  that  a  melius  inquiren^ 
dum  was  unnecessary,  as  the  proceeding  was 
altogether  a  nullity.    £w  parte  Daws,  684. 

CORPORATION.— See  Apprai^  1.— Cove- 
nant, I. — Municipal  Corporation. — Poob, 
13,  li,  15. 

1.  A  corporation  may  sue  and  be  sued  in 
assumpsit  upon  executory  as  well  as  executed 
contracts  relating  to  the  ^upply  of  the  articles 
essential  to  the  purposes  for  which  it  is  created. 
Church  V.  The  Imperial  Gas  Light  and  Coke 
Company,  137. 

2.  A  corporation,  incorporated  by  Act  of  Par- 
liament, sued  in  their  corporate  name,  and  after 
verdict  and  judgment  in  an  inferior  Court,  the 
Court  took  notice  upon  error,  that  the  corpora- 
tion suing,  and  that  named  in  the  Act,  were 
identicaL    Id. 

COSTS.— See  Arritration,  1— Attorney  IIT. 
— Compensation. — Court  of  Requests,  1, 
2,3. — Ecclesiastical  Law«1. — Ejectment, 
17. — Execution. — Interpleader,  2,  4,  5. 
— Mandamus,  15,  16.— Municipal  Corpo- 
ration, 5,  9. — Practice,  16,  17,  19,  52. — 
Quo  Warranto,  5. 

I.  Security  for  Costs. 

1.  The  Court  will  not  compel  a  plaintiff  to 
give  security  for  costs  to  an  amount  equal  to 
what  the  defendant's  costs  may  amount  to, 
where  the  expenccs  may  be  very  great,  owing 

b 


to  the  witncKCt  milling  it  ■  diitance,  aad  out 
of  the  jurudiction  of  the  CourL    Kent  v.  Pook, 

%  A  lieutenint  in  the  navj,  holding  the  office 
of  port-cBptain  and  harbour-mailer  in  the  island 
of  Barbadoe*,  cannot  be  compelleil  to  finil  secu- 
rity for  coBtL     Emring  t.  CMffendtn,  £60. 

3.  The  iffldiTit  in  oppodtion  to  the  rule  niH 
to  find  ibe  tecurily,  need  not  state  that  he  waa 
reddent  abroad  in  hia  character  of  an  officer  in 
the  navy,  or  that  be  waa  «n  BvglUhman.    14. 

4.  It  i*  no  ground  for  refuaing  a  rule,  for  the 


raerita.  The 
F.diiAttrgk  and  I,eith  Railyian  Company  v, 
Dawton,  561. 

5.  Nor  that  the  pUintiffi,  nho  were  a  com- 
pany carryinK  on  their  works  oat  of  the  jurisdic- 
tion of  the  Court,  hare  money  and  Exchequer 
bills  in  the  handa  of  their  bankers  in  London.  Id. 

6.  In  some  cases  such  a  rule  may  be  moved 
for,  after  rhe  defendant  hu  consented  to  take 
■hort  notice  of  trial.    Id. 

T.  The  Court  will  not  grant  a  rule  for  the 
plaintiiTtofind  security  for  costs,  on  anaffidaTit 
that  he  was  resident  abroad,  according  to  the 
deponent's  information  and  bdief,  but  will  grant 
a  rule  for  bis  attorney  to  state  where  he  is  resid- 
ing.    Sandgt  T.  Hohler,  57. 

8.  Where  a  plaintiff'  became  bankrupt  after 
verdict,  and  a  rule  for  a  new  trial  had  been 
Eranted,  the  Court  compelled  security  to  be  given 
for  the  costs,  although  it  was  not  expressly  sworn 
that  the  action  wae  carried  on  for  the  benefit  of 
the  assignees.    Denton  *.  WiUiam»,  337. 

S.  A  cause  was  set  down  for  trial  at  the  pSpHng 
Assiies  in  ISSS.  but  the  defendant  having 
pleaded  a  freah  plea,  the  notice  of  trial  wascoun- 
tennanded.  The  plea  was  demurred  to,  and  set 
down  for  ailment,  and  on  the  S3d  December, 
the  plaintiff  was  discharged  under  the  Insolveot 
Act,  The  defendant  took  steps  to  obtain  secu- 
rity for  costs,  in  April,  1837,  and  subsequently 
made  an  application  to  the  Court,  but  did  not 
swear  to  merits  -.—Held,  diat  the  defendant  wae 
not  entitled  to  obtain  security  for  bis  costs. 
Young  V.  Rithvorth^  103. 

II.  13  Euz.,  c.  6. 

10.  Where  a  cause  has  been  tried  before  the 
dieriff,  under  the  3  &  4  W.  4,  c  4«,  s.  I7> 
and  a  verdict  under  40«.  recovered,  the  Court 
cannot  interfere  to  deprive  the  plaintiff  of  his 
costs  under  the  43  Elis.  e.  6.     Tubb  v,  Watton, 

es. 

1 1.  Trespass,  7.  c.  /  Pleas :  Isl,  not  guilty ; 
Sd,  that  the  messuage  was  not  the  messuage  of 
niaintilf ;  3d,  that  it  was  the  freehold  of  the  de- 
Jendant.  Verdict  for  the  plaintiff;  damages  1/ ; 
and  the  judRe  certified  under  43  Kliz.,  e.  «,  to 
dtprive  the  pUtntifl'  of  costs  -.—Hetd,  that  never- 


III.  4i3  Geo.  S,  c  4«. 

12.  A  defendant  is  not  entitled  to  rdrf  (or 
UMtB  under  43  Geo.  3,  c.  46,  s.  3,  nnless  he  hst 
been  actually  arrested ;  therefore,  where  a  cspioi 
ivas  issued,  and  the  defendant's  kttoroey  nnila- 
took  to  put  in  anecial  bail,  it  wa*  hdd  that  tlv 
case  wai  not  wiuun  the  Statute.  Jamet  1.  At- 
kew.  457. 

13.  A  sheriff's  officer  m«t  «  defendant,  told 
him  he  had  a  warrant  agunat  him,  and  went 
with  him  to  his  house,  wboc  be  immediatriy 
sent  for  two  friends,  who  came  and  eucuted  1 
bail  bond: — Held,  tliat  there  bad  beenanairesi, 
so  as  to  entitle  the  defendant  to  cocti  iindCT  dte 
Statute,  43  Geo.  3,  c.  46,  a.  3.  Beftold*  v. 
Mutthevie,  542. 

14.  Quart  whether  execatinE  the  bail  bood, 
which  was  afterwards  cancelled  for  defects  in  the 
copy  of  the  writ  served,  is  a  sufficient  holding  to 
speoal  hail  within  that  Statute.    Id. 

15.  Where  a  plaintiff,  who  most  know  tbit 
he  cannot  have  any  evidence  to  support  a  dis- 
puted claim,  aneststhe  defendant  for  tne  amooiit, 
the  defendant  wilt  be  entitled  to  bis  casta  mufet 
the  43  Geo.  3,  c.  46.  Sainton  *.  WhiUtrnd, 
67. 

16.  A  verdict  was  taken  in  a  canie,  sal^ectlo 
a  reference  to  arbitration  of  the  cause,  Mid  all 
matters  in  difference,  and  power  was  givoi  Is 
the  arbitrator  to  examine  the  parties ;  no  nulla 
was  submitted  to  the  arbitratots  except  the 
matters  in  the  cause,  and  the  parties  were  not 
exaii^ined; — HM,  that  the  defendant  was  not 
precluded  from  having  hia  coats,  under  the  Sta- 
tute 43  Geo.  3,  c  46.  Marriott  t.  Ciqpaot, 
3119. 

17.  On  a 
Am%  must 

probable  cause,  anil  the  differaice  betwets  die 
amount  for  which  the  defendant  was  srrestid 
and  the  amount  awarded,  is  not  alone  saffideoL 


IV.  Crimin 


IB  If  the  prosecutor  of  an  indictment  for 
perjury,  which  faai  been  mnoved  into  Q.B., 
withdraw  the  rec<»tl  after  giving  notice  of  tiisl, 
a  motion  for  die  costs  of  ue  day  muit  be  made 
as  in  a  dvil  case.    TAe  Quern  t.  Btxard,  417. 

19.  7  n.  3,  c.  64,  B.  S3,  doe*  Dot  anlborise 
theCourt  toaUow  theerpensea  of  the  ptnaeeunr 
of  an  indictment,  removed  by  certiorari,  bj  Ae 
defendant  for  an  aasault  on  J.  7.,  and  an  inde- 
cent exposure  of  the  person,  vrith  an  inCeiit  tn 
excite  J.  S.  to  commit  an  nnnatural  crime.  Tit 
Queen  v.  John ,  397. 

V.  Otobr  MATTewS. 

SO.  The  Statute  4  AnD,  c.  16,  ■.  5,  wHA 


DIGEST. 


765 


enables  a  judge  to  certify,  to  deprive  a  plaintiff 
of  his  coats,  on  a  doable  if«ue,  is  not  repealed 
by  the  rule  of  Bil.  T,,  4  W.  4,  No.  7.  Robin- 
son y.  Messenger,  369. 

SI.  Where  a  defendant  claimed  treble  costs 
under  the  Highway  Act,  13  Geo.  3,  c.  7S : — 
Held,  that  his  proper  course  was  to  claim  them 
before  the  Master,  and  if  they  were  refused,  to 
apply  to  the  Court  for  a  review  of  the  taxation, 
and  not  in  the  first  instance  to  apply  for  leave  to 
enter  a  suggestion.    Kitchin  v.  Cumming,  45. 

92.  Where  the  country  attorney  has  attended 
in  I^ondon  before  an  arbitrator,  on  the  reference 
of  a  cause,  it  is  a  matter  of  discretion  for  the 
Master  whether  his  expenses  shall  be  allowed  in 
taxing  the  costs.     Archer  v.  Marsh,  577. 

9S.  Semble,  where  the  plaintiff*  has  purposely 
delivered  a  countermand  of  a  notice  of  trial  so 
late  that  the  defendant  could  not  inform  his  wit- 
nesses in  time  to  prevent  them  leaving  home,  the 
iUmrt  will  compel  the  plaintiff*  to  pay  the  costs 
of  the  day.    Bernard  v.  Silcojf^  88. 

S4.  If  the  certificate  of  the  judge  who  tries  a 
cause,  that  it  was  proper  to  be  tried  before  him, 
is  not  obtained  at  the  trial,  and  the  judge  after- 
wards dies,  the  Court  has  no  power  to  grant  it. 
SouthweU  V.  Bird,  569. 

^.  If  the  sum  recovered  does  not  exceed  30/., 
the  costs  must  be  taxed  according  to  the  reduced 
wa\e  directed  in  H.  T,  4  W.  4,  though  the  cause 
could  not  be  tried  before  the  sheriff*  on  account 
of  the  sum  indorsed  on  the  writ  being  more  than 
20/.    Id. 

26.  A  judge  may  certify  that  a  cause  was  pro- 
per to  be  tried  at  Nisi  Prius,  so  as  to  prevent 
the  costs  being  taxed  on  the  reduced  scale, 
though  only  one  witness  was  examined  when 
the  parties  made  an  arrangement  Gihhin  v. 
Randon,  203. 

27.  The  lessors  of  the  plaintiff*  in  ejectment 
recovered  a  verdict,  and  the  defendant  then 
brought  an  action  of  trespass  against  some  other 
persons,  in  which  he  was  nonsuited,  but  after- 
wards obtained  a  rule  nisi  for  a  new  trial.  One 
of  the  lessors  of  the  plaintiff*  was  the  sole  person 
interested,  and  was  the  real  defendant  ni  the 
action  of  trespass,  and  the  two  actions  arose  out 
of  the  same  transaction : — Held^  that  proceedings 
on  the  rule  for  a  new  trial  couM  not  be  stayed^ 
until  the  costs  of  the  ejectment  were  paid.  Car- 
naJbyY.  Welby,^U. 

28.  The  lessor  of  the  plaintiff*,  in  ejectment, 
having  prevented  the  defendant  from  going  into 
the  rc»l  question  of  title,  on  the  ground  that  he 
was  estopped  from  contesting  tne  title  of  his 
landlord,  the  Court  nevertheless  compelled  the 
defendant  to  pay  the  costs  before  he  proceeded 
with  another  action  of  ejectment,  as  he  had  im- 
properly obtained  the  tenant-right,  instead  of 
nimself  commencing  an  action  of  ejectment  in 
the  first  iustance.  Jboe,  dem.  I'homas  v.  iV/uic/- 
weU,  57  4. 


COVENANT.— See  Executor,  3.— Plead- 
ing, 3,  4,  5. 

1.  A  testator,  by  deed  in  his  lifetime,  co- 
venanted with  the  vicar  of  W.  for  himself,  his 
heirs,  executors,  and  administrators,  that  he  or 
they  would  invest  a  sum  of  money  in  govern- 
ment securities,  in  the  respective  corporate  names 
of  the  vicar  of  W.,  the  churchwardens  of  W,, 
and  the  archdeacon  of  C,  upon  trust  to  apply 
the  interest  thereof  to  the  support  of  a  school, 
and  to  certain  other  charitable  purposes : — Hc/d, 
that  the  executors  of  the  testator  were  bound  to 
perform  the  covenant,  and  that  they  could  not 
discharge  themselves  by  merely  shewing  that  the 
parties  could  not,  by  law,  take  the  property  in 
their  corporate  characters.  Tuffnell  v.  Constable, 
113. 

2.  By  indenture,  dated  21st  March,  1828,  the 
plaintiff*  demised  a  messuage  to  the  defendant, 
to  hold,  from  the  25th  March  then  instant,  for 
the  term  of  seven  years  then  next  ensuing,  want- 
ing seven  days,  paying  therefore,  yearly  and 
every  year  during  the  said  tenn,  unto  the  plain- 
tiff*, the  yearly  rent  of  285/.,  by  four  equal  quar- 
terly payments,  on.  25th  March,  24th  June, 
29tn  September,  25th  December,  in  every  year, 
commencing  from  the  said  25th  March  then 
instant.  Covenant  by  the  defendant  to  pay  the 
said  yearly  rent  on  the  days,  and  in  the  mannf  r 
appointed.  Semble,  that  this  was  a  covenant  to 
pay  a  before-hand  rent  for  the  first  quarter, 
whereby  all  the  payments  would  become  due 
within  the  term,  or  that  by  virtue  of  the  words 
"  yearly  and  every  year,"  it  was  a  covenant  to 
pay  the  rent  on  the  days  named,  whereupon  the 
defendant  would  be  liable  for  non-payment  of 
the  last  quarter's  rent  on  a  day  after  the  expira- 
tion of  the  term.     Hopkins  v.  Helmore,  386. 

COURT  OF  REQUESTS. 

1.  An  application  to  deprive  the  plaintiff^  of  his 
costs  under  the  Middlesex  Court  oi  Requests' 
Act,  must  be  made  promptly.  Blythe  v.  Chad- 
wick,  315. 

2.  It  is  too  late  if  not  made  until  after  final 
judgment  has  been  signed  and  completed,  by 
taxing  costs.    Id. 

3.  Under  particular  circumstances^  it  may  not 
be  too  late  after  final  judgment,  and  before  the 
costs  are  taxed.     Id. 

4.  An  affidavit  in  support  of  such  an  appli- 
cation, stating  that  the  defendant  *^  was  liable  to 
be  warned  or  summoned  to  the  County  Court," 
is  sufficient.    Id, 

5.  The  Gravesend  Court  of  Requests  Act,  47 
G.  3,  scss.  2,  c.  xl.,  does  not  give  jurisdiction  over 
debts  not  arising  within  the  hundreds  therein 
mentioned.     Gray  v.  Soanes,  317. 

CRIMINAL  INFORMATION. 

Where  a  libel  charged  a  nobleman  with  bi- 
gamy, and  imputed  illegitimacy  to  hit  children. 


766 


DIGEST. 


and  a  criminal  information  had  bcea  granted  on 
the  application  of  the  relatives  and  eldest  son  of 
the  party  libelled^  supnorted  by  the  affidavits  and 
the  affidavit  of  the  nobleman,  and  it  appeared  that 
his  conduct  bad  been  immoral  i^Held,  that  the 
other  innocent  parties  were  entitled  to  have  the 
rule  made  absolute.  The  Queen  ▼•  Gregory,  666. 

CRIMINAL  LAW.-"See  Certiorari,  1,  3, 
4,  5,  6,  7. — Costs,  18,  19. — False  Pre- 
tences.— Forcible  Entry.  —  J  t/RT. — Ses- 
sions, 9. 

CUSTOM.— See  Copyhold,  S— Plbadino,  8- 
Quo  Warranix),  6. 

A  custom  is  good  for  aii  victuallers,  upon  the 
waste  of  a  manor  selected  by  the  lord  for  nolding 
fairs,  yearly  to  erect  booths,  and  pUce  posts  and 
tables  there,  a  reasonable  time  before  the  first, 
and  to  continue  them  until  a  reasonable  time 
after  the  last  of  such  fairs,  they  paying  him, 
therefore,  2d,  each.    Smith  y.  Tyson,  749. 

DISTRESS. 

A  distrainer  is  liable  for  any  injury  which  the 
cattle,  distrained  by  him,  receive  m  consecjuence 
of  the  unfit  state  of  the  pound  at  the  time  of 
impounding  by  reason,  &c.  Wilder  v.  Speer,  378. 

DISTRINGAa— Sec  Practice,  5,  6. 

DRAMATIC  PERFOR.M ANCES. 

It  is  illegal  to  exhibit  for  gain  the  ordinary 
theatrical  representations  at  any  place  within 
twenty  miles  of  London  or  Westminster^  such 
place  not  being  in  Westminster  or  the  uberty 
thereof,  and  not  being  the  residence  of  Her 
Majesty.    Levi  v.  Yates,  919. 

ECCLESIASTICAL  LAW  AND  COURTS. 
— See  Mandamus,  4,  13,  I6.^Fuuuibition, 
2,  4,  5. — Statute  Consi'riction  of,  3. 

1.  The  decree  of  an  Ecclesiastical  Court, 
which  required  the  defendant  to  perform  penance 
and  pay  a  certain  sum  as  costs,  was  read  to  him 
in  Court,  and  he  was  then  personally  admonished 
to  take  out  a  schedule  of  the  penance,  which  he 
refused  to  do,  and  a  reclamation  was  afterwards 
served  upon  him.  He  refused  to  perform  the 
penance  or  to  pay  the  costs: — Held,  that  he  was 
in  contempt  for  non-payment  of  the  costs,  and 
that  a  writ  de  contumace  capiendo  issued  against 
him  for  not  performing  the  penance  and  paying 
the  costs,  ou^ht  not  to  be  set  aside,  although  the 
penance  might  have  been  improperly  decreed. 
Kington  v.  Hack,  1. 

2.  A  writ  de  contumace  capiendo,  returnable 
on  the  1 1th  of  January  had  been  issued,  and  a 
return  of  non  est  inventus  was  made  by  the 
sheriff;  a  writ  of  Capias  cum  proclamationCy 
founded  on  the  writ  de  contumace^  tested  the 
24.th  of  May,  and  returnable  on  the  ^d  Novem- 
ber, was  also  issued ;  but  the  first  writ  was  not 


lodged  with  the  sheriff  until  the  13th  June:-' 
Held,  that  the  writ  of  capias  was  irr^gohr. 
Sembie,  tbst  a  writ  of  capioM  cum  prodamatine 
should  positively  require  the  sheriff  to  mike 
proclamation  for  the  defendant.  like  Qiubbt. 
RicketU,  685. 

3.  Where  a  licensed  minister  appointed  \j 
the  tnistees  of  a  chapel,  had  beni  lestndiied 
from  preaching  by  a  decree  of  the  Eodesiasticil 
Court,  upon  the  gronnd  that  die  chapel  had  not 
been  endowed,  aooordtng  lo  the  provisions  of  the 
1  &  S  W.  4,  c  38,  whereupon  uie  incumbontof 
the  parish  appointed  a  minister,  but  die  Bishop 
refused  to  license  him ;  the  Court  ^[ranted  i 
mandamus,  requiring  the  Bishop  to  hoense  dK 
minister  so  appointed  by  the  incnmbent.  Tic 
Queen  v.  The  Bishop  qf  London,  151. 

EJECTMENT,— See  Costb,  27,  S8.-£n'ATi 
Tail— Evidence,.  14, 15,  17, 81  — Wiu^S. 

I.  Declaration  dt. 

1.  If  a  declaration  in  gectment  is  intitokd  of 
a  Term  which  is  not  arrived,  and  the  notice  hsi 
no  date,  the  Court  will  not  grant  a  rule  for  judg- 
ment against  the  casual  qjector.  Voe^  dem. 
Giies  V,  Roe,  545. 

2.  It  is  no  objection  to  ffranting  a  rale  for 
judgment  against  the  casual  ejector,  that  die 
names  of  the  lessors  of  the  plaintiff,  who  sued  as 
churchwardens,  were  not  given  in  the  notice  left 
with  die  tenant  in  possession.  Doe,  dem.  The 
Churchwardens  ofPitmimtter  v.  Roe,  347. 

3.  A  mistake  in  the  Christian  name  of  die 
tenant  in  possession,  in  the  notice  at  the  foot  of 
the  declaration  in  ejectment,  is  immaterial.  Dk, 
dem.  Ashby  v.  Roe,  584. 

II.  Service. 

4.  In  effecting  service  of  a  declaration  in  Qect- 
ment,  the  notice  must  be  read  over  and  expfauned 
to  the  tenant  in  possession,  though  from  hisiank 
in  life  it  is  probable  that  he  will  understaiid  the 
object  of  tDMS  service.  Doe^  dem.  Scriven  t. 
Roe^  584. 

5.  Service  on  a  son  on  the  premises,  the  teosnt 
having  returned  home  the  same  evening,  is  sof- 
ficien  t  to  gran  t  a  rule  nisu  Doe  dem.  Timmint 
V.  Roe,  347. 

6.  When  the  tenant  in  possession  is  a  lunstic, 
a  service  on  his  daughter  only,  is  not  suffidfot 
for  a  rule  for  judgment  against  the  casual  ejector. 
Doe,  dem.  Brown  v.  Roe,  86. 

7.  Service  of  declaration  in  ejectment  on  the 
daughter  of  the  tenant  in  his  presence,  hekl  sof- 
ficient.    Doe,  d.  Stedman  v.  Roe,  86. 

III.  Motion  for  JmwsiENT. 

8.  An  acknowledgment  of  the  service  of  a 
declaration  in  ejectment,  received  by  the  attonej 
for  the  lessor  of  the  plaintiff  before  the  Term,  it 
a  letter  from  the  attorney  of  the  tenant,  is  sufi* 


9.  On  a  motion  for  judgment  igainst  the 
cuoal  sector,  where  the  Iroant  refiued  to  hear 
the  eipUnation  of  the  declaration  when  tervice 
wai  e^Ied,  the  affidavit  ■hould  atate  particn- 
krl;  what  took plac&  Doe,  A.  Ward  y.  Roe,906. 

10.  Role  ntri  forjudgmentagainat  the  cwoal 
Rector  Tcfuaed,  where  three  days  befoi«  the 
Temi  the  preiaiKa  were  found  unoccupied,  and 
a  aenice  waa  then  efiected  at  the  hmue  of  the 
leMee,  aa  it  did  Hifficiently  appear  from  ihe  in- 
quiriea  made  that  there  were  do  tenants  in  poa- 
•enioa,     Loe,  dein.  Bvrrought  t.  Rot,  £44. 

11.  In  a  town  egectmoit,  if,  at  the  requeat  of 
the  tenant,  the  motion  for  judgment  agamat  the 
taaaal  ejector  haa  not  been  made  io  the  Term 
for  which  the  notice  to  appear  waa  0Ten,itma; 
be  made  the  foUowing  Term.  DO€,iavia.  Barker 
».  Boe,  3*T. 

IS.  A  rule  niti  for  judgment  azainat  the 
casual  ^ectoT,in  a  couQtr]f  cauae,  maybe  ^nCed 
in  Trinity  Term,  where  the  notice  requuea  the 
tenant  to  ^ipear  in  Etuter  Term.  lJoe,dem. 
Titnmiti*  v,  fioe,  347. 

13.  In  a  country  ejectment,  if  the  notice  ia  to 
appear  in  Mitkaehniu  Term,  a  rule  abiolntc 
will  be  granted  in  the  fint  instance  in  }iUar% 
Term  for  judgment  againit  the  eimal  Rector. 
Doa,  d.  Crooffl  v.  Roe,  85. 

IV.  Landlord's  Rulb. 

14.  Rule  niti  granted  for  aervioe  of  the  de^ 
mand  of  |>onession  on  the  premises,  to  be  deemed 
good,  in  order  to  obtain  theuanal  landlord's  rule 
under  the  Sut-  1  G,  4,  c-  87,  where  the  tenant 
had  absconded  to  America-  Lot,  d.  Selgood  t. 
Jtot,906. 

lA.  On  moving  for  the  usual  landtord'a  rale, 
nnder  the  Stat.  I  G.  4,  c  87,  s.  I,  if  the  notice 

R'ven  to  the  tenant  haa  been  signed  by  an  agent, 
ia  not  neccMaiy  that  there  uiould  be  an  affi- 
tiavit,  that  the  penon  signing  it  ia  agent.  Sot, 
dem.  Geldart  v.  Roe,  346. 

V.   MOKTGAOKK. 

16.  Itsufficimdy  appears thata  party  haabe- 
conie  defendant  in  an  qectment  brought  by  a 
mortgagee  to  entitle  him  to  a  rnle  under  the 
Statute  7  G.  3,  G.  SO,  if  it  is  sworn  that  he  hail 
entered  an  appearance.  Doe,  d.  Cot,  v.  Srotm, 
«04. 

17.  The  ('ourt  will  not,  on  staying  proceed- 
ings under  the  Slat,  7  lieo.  8,  c.  SO,  in  an  ejecl- 
nent  brought  by  a  mortgagee,  compel  the  morl- 

e;ee  to  pay  the  costs  of  the  rale,  liecauae  he 
I  refuaed  a  tender  of  the  sum  dne.    Doe,  d. 
Simpton  V.  ilunn,  49. 

VI,  OTUEm  Mattkiib. 

18.  Judgment  sain  case  of  a  noQ-suit  may  bt* 


W 

obtaitiedinanaetioaof^ectmnit    itoe,d.Bv>- 
gtr  V.  Docker,  SOT. 

19.  Rule  to  set  ande  a  declaration  in  qjeet- 
laent  for  mistakea  in  it  refused,  the  tenant  not 
having  appeared.    Doe,  d.  Manner*  v.  Roe,  SS. 

ERROR,  WRIT  OF.— See  PnAimoK  ST, 
ESCAPE. 

I.  If  a  gaokr,  on  a  writ  being  withdrawn,  I7 
toistake  aOows  a  prisoner  to  go  ont  of-  prison, 
instead  of  detaining  him  on  a  ca.  an.  which  had 
lieen  lodged,  it  is  a  voluntary,  and  nut  a  mere 
negligent  escape,     FUeaood  v,  Clement*,  16fi. 

3,  The  sheriff  cannotretakeadefendantalter 
&  voluntary  escape.    Id. 

3.  If  he  doe«  re-U^e  him,  no  lapae  of  time 
wiU  preient  the  defendant  being  entitled  to  hia 
discharge.    Id. 

ESTATE  TAIL^-See  Win,.  I. 

OnthelSth  3ray,lTT8,^./f, tenant  for  life, 
ind  Jane,  the  wife  of  Jama  S^  tenant  in  tail 
af  copyhold  premiKs,  remainder  taJ.H.  in  fee, 
lurrendered  for  the  purpose  of  suffering  a  reco- 
very, which  waa  suffered,  and  the  premisea  sur- 
rendered to  the  use  of  J,  H.  for  life,  remainder 

Jane  B.  for  life,  remainder  to  the  heirs  of  the 

•urvivor.    The  same  day  J.  H.  Jamei  and  Jane 

iety  to  the  uae  of  the  traa- 


I.  surrendered  a  moiety  U. 


i  of  the 


settlement  of  Jamee  and 


Janie*  for  life;  remainder  to  Jane,  for  life; 
remainder  to  their  eldest  son,  and  four  otbm^ 
by  name,  at  Jame*  and  Jane  ^ould  apprant ; 
'  defaultof  appointment,  to  Thmtoi,  the  eldest, 
tail;  remainder  lo./afnM,thesecond,  in  tail; 
remainder  to  the  third  and  fourth  and  other  sons ; 
remainder  to  the  dau^ters  in  tail;  remainder  to 
the  hdrs  of  Jane  for  ever,  with  a  power  to  die 
trustees,  at  the  request  of  Jame*  and  Jane  B., 
to  sell  the  moiety,  and  invest  the  proceeds  in 
other  estates,  to  be  settled  in  the  aame  naea,  and 
h  power  to  J,  U.  Jame*  B.,  and  the  trasleei, 
inimously  to  alter  or  make  void  all  the  uses, 
_  I  to  create  new  and  other  uses.  On  the  Sth 
Jvly,  ITTtt,  J.  if.,  Jame*  and  Jane  B.  surren- 
dered one  moiety  ;  and  the  truateea,  at  the  re- 
quest of  Jame*  and  Jane  B.,  testified  by  tfidr 
joining  in  the  surrender,  surrendered  the  other 
moiety  in  fee  to  a  bond  fide  purchaaer,  for  an 
adequate  conaiderstbn.  In  IHOS,  J.  H.  died, 
and  in  1835,  Jane  B,  died.  On  gectmeni 
brought  by  the  heirof  .^ane  £.,againat  a  claim- 
ant UD<Ier  the  purchaaer  -.—Held,  firel,  that  the 
life  interest  of  Jane  B.  paawd  to  the  defendant ; 
and  therefore  the  Statute  of  IJmitationB  did  not 
apply,  dnce  the  iesiOT  of  the  plaintiff  had  no  right 
of  entry  till  her  death.  Second,  that  the  reco- 
verv  itself  was  valid,  so  aa  to  bar  her  estate  tail, 
and  that  a  use  resulteil  to  her  in  fee ;  but  that  the 
iiaes  declared  upon  ibe  recovery  were  viduntary 


ESTOPPEL. 
.  A  ditpnte  Imtuie  ■riien  between  two  leti  of 
tnutee*,  u  to  whether  lent  wu  payaUe  for  cer- 
tain premiBO,  in  amicable  auit  wm  inltltuud  in 
Chancery.iD  lB8t  ;  and  the  Matter  of  the  RoUs 
decreed  that  rent  ihould  be  paid  by  one  aet  of 
tniilee*  to  the  other,  and  the  paymeota  were 
n^ularlj^  made  until  1 633 :  Held,  that  tlie  par- 
tiea  agaiut  whom  the  decree  waa  made  wen 
eitoppnl  from  denyiog  the  right  of  the  other 
truitees  to  recover  tlie  rent,  in  an  action  for 
and  occupAion.    AlUuon  v.  Stark,  Tts. 

EVIDENCE.— See  ATTACHMBwr,  7.— Attob- 

NBV,    ST.— LuaiTATIONB,    StATUTC  OF,     I,  2. 
' — MoRTSAOE,  8V — MvNICEPAI.  (JaKt>OBATION, 

T.-Pleadino,  S,  2S,  S5,  X6, 30.  33.— PtiOB, 
8.— Praoticb,  41,  il. — Quo  M^arrahto,  T. 

.  A  plcA  that  the  action  waa  brought  to  re- 
hat  no  '  ■" 

appear  that  ever^ 
done  at  law,  or  in  equity.  Hare  t.  Adamt,  TT. 
S.  The  pleabeingproved,  the  plaintiff  cannot 
recover  on  a  count  for  an  account  itated  on  proof 
of  an  admiiaion  of  the  amount  claimed.     Id, 

3.  In  (uch  a  aue  the  particulan  of  demand 
ihould  atate  Chat  the  plainiifi'  intenda  to  rely  on 
each  and  every  count  in  the  declaration.    Id. 

4.  The  recital  in  a  writ  of  iritd  of  the  day 
when  the  defendant  wai  "impleaded,"  ia  suffi- 
cient evidence  of  the  day  the  writ  inued.  Robin- 
ton  V.  Roland,  74. 

5.  Evidence  of  the  enjoyment  of  a  right  of 

Cture  for  twenty-eight  years,  ia  not  lufflcient 
a  jury  to  presume  an  enjoyment  for  thirty 
;eaTB]  as  ttaced  in  a  plea  founded  on  the  fine 
section  of  the  Prescription  Act,  3  &  3  \V.  4.  c.  71, 
Appleyardv.  Baj/legy^S. 

6.  Such  evidence  cannot  be  taken  to  be  proof 
of  a  plea  of  the  enjoyment  of  a  right  for  twenty 
years  to  put  and  turn  cattle  on  the  land,  under 
the  iecond  aeclion  ;  such  a  right,  if  gootl  at  all, 
being  an  eaaement  and  of  a  totally  different 
nature  from  the  light  of  pasture,  which  ia  a 
profit  a  prendre.     Id. 

7.  In  an  action  respecting  the  right  to  a  wall, 
it  was  in  evidence  that  the  plaintiff' and  defendant 
bough  t  their  respecli  ve  houses  on  each  side  of  the 

uction  of  one  vendor,  eiid)the  plaintiff's 
Mlgnment  conveyed  to  him  a  messuage 


cover  fees  at  law  and  in  equity,  and  that  n< 
IB  ao  delivered  ia  proved,  althoug'   ''   ' 


wallb 
deedoi 

in  the  occupation  of  one  if.  Howe,  together  with 
all  out-houses,  &e.  known  and  reputed  as  parcel 
thereof;  for  the  purpose  of  shewing  the  extent 
of  the  plaintiff's  premises,  the  defendant  put  in 
eviilence  a  hand-bill,  which  was drcuLatecl  atthe 
8UC lion-room,  an<l  seen  there  by  the  plaintiffs 
ajjent,  in  whkh  the  plaintiff's  premises,  in  the 


McupatiDn  of  O.  Hotre^  a*  lot  9,  were  deKribri 
br  admeasurement:— »eJtf,  that  the  bill  m 
admiadble  in  evidence  to  shew  what  it  was  tbtf 
at  the  time  waa  known  or  reputed  to  be  pand 
of  the  premises  in  G.  /fouK*  occupation.  M»- 
ley  V.  M'Dtrmott,  826. 

8.  In  qectment  by  the  mortgagee  agaiiK  lie 
son  of  the  mortgagor,  the  defendaat  produced  i 
marriage  settlement,  more  than  thirty  yarsoU, 
made  prior  to  the  marriage,  whereby  the  mott- 
gagor  conveyed  the  premises  to  trustees,  npm 
trust  for  bimsdf  for  life,  with  remainder  to  the 
issue  of  the  marriage.  It  being  proved  that  the 
deed  WIS  found  among  the  papers  of  the  umR- 
gBgor: — A/e/ff,  ^at  although  this  waa  not  stiictlj 
proper  custody,  the  deed  was  aeverthelcM  admis- 
sible,  without  proof  of  its  execnlion.  Dat  i, 
JVmfe  V.  Sample*,  2S8. 

S.  Upon  an  iaroe  an  to  the  boundary  hetWEtD 
the  manors  of  RocMatr.  and  WakefiM,  a  com- 
missioD  and  return  issued  by  the  duchy  Court  of 
Lancatter,  in  the  13  Car.  I.,  was  oflered  in  evi- 
dence, which  recited,  that  the  lords  of  the  manon 
of  Rochdak  iaii  RukaortH  had  petilioDed  tlic 
crown,  dewing  that  the  bminilariea  between  the 
manors  were  uncertain,  and  that  salts  were  likdy 
to  arise ;  for  the  preventirai  whereof,  certain  oom- 
misnonen  were  directed  to  hear  evidence,  smI 
ascertain  and  set  out  the  boundariei  beiwm 
those  manotm;  and  the  sheriff  of  the  county  wm 
ordered  to  impsnel  a  jury  for  the  purpose  of 
assisting  the  commissioners.  The  coniini 
stated  In  their  return,  that  they  had  a 
witnesses,  and  that  a  jury  bad  been  sworn,  sm 
the  return  set  out  a  natural  boundary  on  a  li^ 
of  hills  between  Aoc&ifafe  and  AiaAworO.  Tbc 
manor  of  Wak^M  was  at(jottiing  to  Wtkimrtk, 
and  as  the  same  natural  boundary  extended  b»- 
tween  Rochdale  and  W^cefidd,  this  docnmest 
was  offered  in  evidence,  to  shew  that  it  waa  iho 
the  probable  boundary  between  those  manors:— 
Held.firit,  that  the  evidence  waa  relevant  to  ibc 
matter  in  issue.  Srcondlj/,  that  the  Court  hid 
jurisdiction  to  issue  the  coramisBioo.  Tlurii§, 
that  the  evidence  was  admissible  as  a  verdict,  in 
a  ease  where  reputation  was  receivable.  Fourtiilj, 
that  it  was  not  objectionable  on  the  ground  thai 
the  coramfssion  was  iidued  port  litem  motam,  or 
because  it  did  not  appear  that  a  decree  had  bem 
made.     BrUeo  v.  Lomajc,  sas. 

10.  Entries  made  in  a  book,  punuant  toamle 
of  the  Poor  Law  Commissioners,  by  the  mescal 
officer  of  a  union,  are  not  evidence  on  behalf  of 
such  officer,  to  prove  the  facts  which  they  state. 
Merrick  v.  Waklejf,  469. 

11.  The  goods  of  the  plaintiff  were  frandn- 
lently  obtained  from  him  by  a  third  party  bj 
means  of  a  cheque.  The  defendant  purefasscd 
the  goods  from  the  third  party,  botiajSde,  asd 
after  notice  by  the  plaintiff.  Bold  them,  and  rt- 
cetved  the  money.  In  an  action  by  the  plaintif 
fur  money  had  and  recdved  by  the  defenJini: 

•HeU,  that  the  cheque,  thou         * 


tniadble  for  irut  of  a  Btamp,  wa«  receivable  in  ' 
evidence  af^sinat  the  ilefcndaot,  id  proof  of  the 
fraud.     Keabit  v.  Paj/tte,  SS3. 

IS.  Where  a  notice  wa*  given  to  a  defendaot 
under  Rcr.  Hil.  T.,  4  W.  i,  lequlrin^  him  lo 
adtnit  certain  documents,  imonKst  which  was  a 
deed,  described  sa  "  a  counterpart  of  a  lease:" — 
Htld,  that  after  the  admiEsion  waa  made,  the 
defendant  could  not  ot^ject  at  the  trial  that  the 
(teed  Has  not  a  counterpart,  but  an  orif^nal  lease, 
and  waa  therefore  improperly  Btamped.  Doe 
dem.  Wright  v.  Smith,  486. 

13.  In  an  action  for  funeral  expenaes,  brought 

r'nit  one  who  had  given  orderatbr  the  funeral, 
iHigb  he  was  not  executor : — Held,  thai  ■  re- 
vdoary  legatee  was  not  an  inEompetetit  witness 
for  the  plaintiff;  because  the  estate  of  the  de- 
ceaaed  was,  at  all  events,  liable  to  pay  the  reason- 
able expenses  of  the  funeral,  and  could,  in  no 
event,  be  liable  beyond  ibem.  Green  t.  Sainton, 

14.  In  ejectment,  brought  by  a  trustee,  the 
question  was,  whether  certain  freehold  premiHes 
pasted  under  a  mortgage  dee^l.  To  prove  that 
they  did,  the  defendant  produced  a  deed,  con-  j 
taining  an  admission  of  that  fact,  by  the  cestui 
fu«  lru*t  for  life,  of  the  premises,  under  a  devise 
from  the  mortgagor.  It  appeared  that  thece«fut 
qiit  trust,  by  the  deed,  procured  the  forbearance 
of  a  loan  of  100/.,  and  ine  ailvance  of  iO/.  more : 

• — Hdd,  that  the  cetlai  quelruithaA  an  interest 
both  ways,  anrl  that  the  evidence  wan,  therefore, 
admisaible.  Doe  dem.  RoiclaiuUon  v.  Il'ain- 
wrighl,  308. 

15.  Whether  the  admissions  of  a  cettui  que 
tru»l  for  life  are  admissible  against  a  trastee,  in 
a  case  where  he  is  suing  for  the  benefit  of  all  the 
parties  interested  in  the  estate;  qa/rre.     Id. 

16.  On  an  indictment  for  non-repsir  of  Kel- 
ham  Bridge,  ratione  tenurcr,  the  defendants 
tendered  in  evidence  a  record,  tern.  18  Edw.  3, 
setting  out  a  presentment  of  the  Bishop  of  Lin- 
coln for  not  repairing  the  bridge  ;  that  the 
indictment  was  removed  by  certiorari,  and  at 
t)ie  trial  the  finding  of  the  jury  was,  that  the 
Bishop  waa  not  liable  to  do  the  repairs,  snd  that 
the  jury  were  ignorant  who  was  liable  to  do 
them;  that  the  bridge  had  been  constructed  sixty 
years,  and  had  been  repaired  from  the  alms  of 
the  men  passing  over  it.  It  also  appeared  that 
a  grant  of  pontage  to  tbe  men  of  Kelham,  was 
also  iatued  from  the  crown,  upon  the  ground 
that  it  had  been  found  by  inquest,  that  no  one 
was  liabie  to  repair  the  briJse  :—.MeM,  that  these 
documents  were  sdmissible  in  evid«ice.  The 
Queen  v.  The  Lady  Sutton,  &as. 

17.  In  (jectment,  brought  bv  overseers  to 
recover  parish  lands,  a  rated  iiinabitant  of  the 
parish  is  a  competent  witness  for  the  lessors  of 
the  plaintiff,  by  virtue  of  tbe  sui.  54  Geo.  3, 
c-  1  TO,  sec.  9.  Doe,  dem.  lioullbee  v.  Adderlev, 
3«7, 


18.  In  covenant  for  non-payment  of  rentand 
for  non-repair,  where  the  assignee  of  the  rever- 
sion had  charged  thepremises  with  the  payment 
of  an  annuity  to  his  daughter,  for  her  separate 
use: — Held,  that  the  husband  of  the  daughter 
was  a  competent  witness  for  the  trustees  of  the 
assignee  of  the  reversion  to  prove  that  tlie 
defendant's  testator  had  become  assignee  of  tbe 
term.     Abercrombie  v.  Hickman,  531. 

19.  In  an  action  against  a  man  and  his  wife 
for  a  debt  due  by  the  wife  before  her  marriage, 
it  is  not  necessary  to  give  direct  evidence  of  the 
marriage,  presumptive  evidence  being  sufficient. 
Taceg  v.  Macartton,  550. 

90.  A  party  to  a  suit  who  had  himself  given 
evidence  on  a  previoua  triaL  called  a  witneas, 
who  on  cToss-examinatiunstatedpartof  that  evi- 
dence :  —  Held,  that  in  re-examination,  the  wit- 
ness could  be  asked  as  to  such  other  parti  of  that 
evidence  only  as  qualified  or  explained  the  part 
stated  by  him  in  cross-examination,     Frinee  v. 


no,  I3i 


81,  Ejectment  torecover  a 
feiture  on  the  breach  of  a  general  c 
insure  the  premisea.  At  the  trial,  the  lessor  of 
the  plaintitT  proved  that  tbe  defendant  had  re- 
fused to  shew  him  the  policy  of  insurance,  nor 
did  he  produce  it  at  the  trial,  in  obedience  to  a 
notice  requiring  him  to  do  so : — Held,  that  this 
waa  oot  even  evidence  primd  facie  to  support 
the  csK  for  the  lessor  of  the  plaintiff.  Dot,  A, 
Uridger  v,  Whitehead,  581. 

82.  Where  an  attorney  who  is  suing  his  (Jient 
for  his  bill  obtains  an  order  to  refer  the  bill  for 
taxation,  that  order  is  no  evidence  against  the 
defendant.    King  v.  Kgpe,  ST. 

23.  Entries  of  items  of  an  account  made  in  a 


lied  by  the  defendant  into  his  book,  but  not 
nowledged  by  him  in  any  way  to  he  correct, 
sre  not  primary  evidence  for  the  plaintiff,  so  as 
to  make  it  neceftiai-y  that  thebookahould  be  pro- 
duced, or  ita  absence  accounted  for.  Bigby  t, 
J^ry*,  555, 

84.  On  a  settlement  of  accounts  between  tbe 
plaintiff  and  ilefendant,  a  balance  was  struck, 
which  the  defendant  agreed  was  correct ;  buthe 
ailded,  that  when  be  had  done  certain  thinssfor 
the  plaintiff,  there  would  not  be  much,  if  any 
thing,  between  them : — Held,  that  this  was  good 
evidence  of  an  account  stated.     Id. 

85.  An  original  Sesaions  bodi  being  a  paper 
book,  containing  the  orders  and  other  proceeil- 
ings  of  the  Court,  made  up  and  recorded  afi^ 
each  Sessions  by  the  clerk  of  the  peace,  from 
minutes  taken  by  him  in  Court,  headed  at  each 
Sesaions  with  the  usual  caption  of  the  justices  at 
Sessions,  and  signed  at  me  termination  of  tbe 
procee<lings  of  the  Sessions,  ''  By  the  Court, 
\J.  C.)  clerk  of  the  peace ;"  and  being  the  only 
record  kept  «f  the  proceedings  of  the  Sessions. 


Bud  «li«BTt  recMTed  in  the  Court  for  the  puipoM 
of  proTing  them,  ii  tdmiMible  in  the  nme  Court 
of  ijiurter  ScMiont,  though  litting  under  ■  dif- 
Eerent  commiiiioD.  to  prove  an  order  of  the 
Court.  Tht  Queen  t.  Tltt  IiiA^titaHU  0/ 
rmtveltji,  614. 

«.  AnorderofSeMunuin  laM.qnuhiugan 
order  of  nmortiof  M.  >S.,  widow, iigoodprlmd 
Jiteie  CTidence  in  *a  appeal  between  the  Mine 
pariihei,  to  prore  that  the  son  of  M,  S.  wai  not 
then  tettled  in  the  appellant  pariab,  although  be 
waa  not  mentioned  in  the  order,  and  waa  then 
SS  feara  of  aj;e.  It  hsTing  been  prerioualy 
abewn,  that  in  181 T.  after  the  death  of  hia  father, 
be  waa  nnemandpated,  and  had  obtained  no 
•ettlemeat  of  bia  own.    Id. 

ST.  It  ia  an  eaUbliahed  rule,  dial  the  ohjector 
to  a  witnett,  on  the  ground  of  interest,  it  bound 
10  ahew  the  intereit  with  certainly  and  clear- 
ncM ;  therefore,  it  waa  held,  that  a  witnen  waa 
not  sufficiently  abewn  to  be  incompetent  when 
lie  alated  00  the  voir  dire,  "  I  employed  the 
attorney  who  commenced  this  acdon,  as  plain- 
tiff'! ^nL  He  ha«  been  dead  loma  time. 
Tbne  is  a  new  attorney.  1  have  not  been  re- 
leaaed.  No  demand  has  been  made  on  me.  I 
did  not  state  to  him  that  he  was  to  look  to  the 
pUintiS',  and  not  to  me."    Skiplon  1,  Thornton, 


A  plaintiff  isnied  a  fi.  fa.  to  recover  the 
■mount  of  a  judgment  recovered.  Before  any 
goods  were  seized,  the  defendant  tendered  the 
amount  of  the  judgment,  but  reluaed  to  pay  the 
coats  ofthewritof}i./a..-—//c/(i,  that  the  lender 
waa  insufficient,  and  that  the  defendant  waa 
entitled  to  proceed.     BayUy  v.  PoUi,  iST. 

SXBCUTOR.— See  ATronNBr,  99.— Covh- 
MUfT,  1.— Evidence,  13 — Warrant  or 
Attobnbt,  8. — VViu.,  \. 


become*  the  legal  representative  of  the  testator 
until  the  executor  takes  out  probate  or  diet- 
SeiP9rerop  v.  Day,  463. 

9.  If  the  executor  die,  leaving  an  executor, 
a  lubsequent  ^nt  of  administradon  with  the 
will  of  Uie  original  testator  annexed,  to  a  person 
for  the  benefit  of  the  second  executor,  is  valid 
only  »o  a»  to  enable  the  lecond  administrator  to 
recover  interest  on  a  principal  sum  due  to  the 
original  testator,  accruing  subsequent  to  the  grant 
to  the  tecond  administrator,  nut  not  interest 
accruing  during  the  lifetime  of  the  original  exe- 
cutor at  to  which  t)ie  debt  an<l  legal  promise  of 
the  debtor  waa  to  the  original  adnijnietrator.  Id. 

3.  In  covenant  for  non-payment  of  rent  and 
for  aon^repair,  againat  an  executor,  it  appeared 


that  the  testator  bad  ban  ippouited  MBgnee 
under  i  Geo.  4,  c  119,  a.  7,  of  an  intolveDt'i 
estate,  which  costtated  of  the  preraisea  bdd 
undur  ^e  lease,  and  other  property.  The  testa- 
tor consented  in  writing  to  act  as  assignee,  and 
ail  Bttignment  from  him  to  the  provicon^ 
aasignee  waa  prepared  and  executed  by  the 
latter,  but  the  testator  did  not  exectite  the  deed, 
although  he  let  Ae  premises  and  received  renl; 
— Held,  that  the  executor  of  the  decetsed 
aamgnee  waa  liable,  m  it  did  not  appear  that  the 
Insolvent  Court  had  appointed  any  other  *•- 
dgnee  of  the  ins<dv«it  estate;  AbenmMe  v. 
Htdcman,  £34. 

FALSE  PRETENCES. 

An  bdictment  for  obtaining  goods  under  fidse 
pretences,  mnat  atate  in  whom  is  the  property  of 
the  goods  unlawfully  obtained.  And  the  omii- 
■ion  is  not  cured  by  Terdict  under  T  G.  4,  C;  61, 
a.  91.     MaHif^  v.  Tie  liaaea,  380. 

FALSE  REPRESENTATIONS. 

A  statement  bv  the  defendant  to  the  plainiiff, 
that  be  may  aafely  lend  money  to  J. ,  hrtsnir  ihf 
title  deeds  of  an  ettate  which  J.  has  j  ust  boaght, 
are  in  the  poaaeamon  of  the  defendant,  and  Uiai 
nothing  can  be  done  without  the  knowledge  of 
the  de^dant,  and  that  the  pluntiffwill  be  per- 
fectly tafe  in  making  the  loan  to  •/.,  is  a  irpn- 
teotadoQ  concerning  the  ability  of  J.,  within  the 
meaningof  9G.4,c.l4,E.6.  Swoii  v.  Ffii^ 
374. 

FINE. 

A  fine  levied  bj  a  Inoatic  ia  binding  upoa  hii 
hdcB  in  a  Court  of  Law.  Murley  v.Skerm,e:is. 

FORCIBLE  ENTRY. 

1.  An  inquisition  for  a  forcible  entry  tikm 
under  the  Sututea,  8  H.  6,  c  9,  &  VI  i.  1. 
c  15,  should  ttate  for  what  ettate  the  party  m 
potWased,  in  order  to  anthoriie  ajuatice  to  laud 
restitution.      The  Queen  v.  Bomier,  3U. 

3.  Upon  a  finding  by  the  grand  jury  it  die 
Assiiea  of  a  bill  of  indictment  for  ■  fcKtifak  entry 
and  detainer,  the  judge  of  aaaise  bat  a  discrettoo 
to  refuae  to  award  restitution,  and  the  (joort  of 
t^een'«  Bench  haa  no  authority  to  review  hii 
decision  ;  neither  if  the  case  haa  not  been  re- 
moved by  certiorari,  baa  that  Court  any  originil 
jurisdiction  enaUing  them  to  awatd  rtUitntiaa. 
The  liueen  v.  Harlmd,  604. 

FREIGHT.-See  Stamp,  S. 

1.  Where  goods  were  shipped  at  SinfUftrr, 
undera  hill  of  lading,  to  be  delivered  in  LuaAo. 
and,  in  consequence  of  damage  done  to  the  ihi|) 
on  her  voyage,  the  master  was  compelled  to  tiau- 
ahip  the  goods  at  Balavia,a,ad  forwaid  iheoi  m 
their  port  of  deatination  by  another  vend:— 
Ildd,  that  the  owner  of  the  goods  was  bouiul  to 
pay  the  whole  Eieigfat  orieJiuUy  cootnckd  f». 


DIGEST. 
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■hhough  the  freight  from  Bataf>ia  had  been 
■greed  for  by  the  master  at  a  much  lower  rate. 

2.  Semble,  that  if  the  owner  of  the  goods  had 
insisted  that  they  should  be  delivered  up  to  him^ 
at  the  intermediate  port,  he  would,  nevertheless, 
hare  been  liable  to  pay  the  whole  freight. 

3.  Semble,  also,  that  the  owner  of  the  goods 
would  also  have  been  liable  to  pay  an  increased 
rate  of  freight  from  the  intermediate  port,  if  tlie 
transhipment  had  been  necessarily  made  by  the 
master,  at  such  increased  rate,  for  the  benefit  of 
the  owner.    SMpion  v.  7%>mt(m,  710. 

FRIENDLY  SOCIETY. 

A  friendly  society  was  established  in  1775, 
and  in  1794  their  rtues  were  duly  enroUed  with 
the  clerk  of  the  peaces  in  pursuance  of  the  Sta- 
tute, and  were  actea  upon  until  1804.  After 
that  time  new  sets  of  rules  were  made  but  not 
enrolled,  and  the  society  acted  upon  them  untU 
1835,  under  the  belief  that  they  were  enrolled. 
In  1836,  a  member  of  the  sodety,  who  was  ex- 
pelled, applied  to  two  justices  for  relief,  under 
die  provision  of  33  G.  3,  c  54,  s.  15 ;  but  they 
refused  to  interfere,  upon  the  ground  &at,  as 
the  ndes  were  not  enrolled,  they  had  no  juris- 
diction. Upon  an  application  mr  a  mandamus 
to  the  justices,  to  compel  them  to  hear  and  de- 
tennine  the  complaint,  die  Court  refdsed  to 
issue  the  writ,  upon  the  ground  that,  for  want 
of  confirmation  and  enrolment,  the  new  rules 
were  inoperative ;  and  that  it  was  not  a  clear 
consequence  that  the  old  rules  could  be  resorted 
to  for  the  purpose  of  holding  the  society  together 
under  the  Statute.  THe  Queen  v.  The  Jwticee 
iff  Cambridge^irt^  451. 

GAME. 

A  complaint  under  1  &  2  W.  4,  c.  32,  s.  30, 
for  a  trespass  upon  land,  committed  in  search 
of  game,  may  be  made  hj  a  person  who  has  no 
interest  eith^  in  game  or  in  the  land.  Middle^ 
ion  ▼.  Gaky  352. 

GUARANTEE.-See  Bankrupt,  4.— 

PUBADINO,  33. 

1.  The  following  instrument,  *"'  I  hereby  un 
deitake  to  secure  to  you  the  payment  of  any 
aiinis  of  money  you  liave  advanced  or  may  here- 
after advance  to  Messrs.  henry  Davenport  & 
Co.,  on  their  account  with  you,  commencing  the 
1st  of  Nw.  1831,  not  exceeding  2,000/.-^i/Q/k7i 
Tadd^  is  bad  as  a  guarantee,  so  far  as  relates  to 
the  payment  of  past  advances^  from  the  want  of 
sufiident  certainty  of  what  was  the  considera- 
tion for  that  part  of  the  guarantee.  Raikes  v. 
Todd,  619. 

2.  In  assumpsit  on  a  guarantee,  the  defen- 
dant  does  not  admit,  by  pleading  the  general 
issue,  the  consideration  alleged  in  the  declara- 
tion.   Id. 

3.  Where  a  creditor  having  a  guarantee  for 
a  part  of  his  debt,  proves  ander  a  commiiiion 


of  bankruptcy  against  die  debtor's  estate  for  the 
whole,  the  guarantor  is  entitled  to  have  the 
dividends  distributed  rateable  over  the  whole 
debt,  and  to  set  off^  the  amount  of  the  dividends 
relating  to  that  part  which  he  is  liable  to  pay. 
Id. 

HABEAS  CORPUS.— See  Pilot,  3. 


HEIR.— See  Estate  Tail.— Wiix,  2,  3. 

HIGHWAY.— See  Costs,  21. 

The  13  Geo.  3,  c.  78,  s.  24,  authorizes  a  nngle 
justice  to  present  a  hi^way  for  non-repair,  and 
the  Court  of  Quarter  Sef»ions  to  assess  such 
fines  for  the  offence  so  presented  as  to  diem 
should  be  thought  meet.  Under  the  provisions 
of  this  section  a  presentment  was  made,  which 
was  removed  by  certiorari,  and  a  verdict  found 
for  the  Crown.  After  the  parties  were  at  issue, 
but  before  the  trial,  the  new  Highway  Act 
(5  &  6  W.  4,  c  50),  repealed  the  13  Geo.  3, 
c.  78 : — I/eld,  upon  motion  in  arrest  of  jtulg- 
ment,  that  the  Court  was  without  power  to  give 
efi^ct  to  the  judgment,  and  that  the  case  stood 
as  if  no  presentmait  had  been  made.  TAe 
Queen  v.  The  Inhabitants  of  Mawgan  in  Me- 
neage,  438. 

HUSBAND  AND  WIFE.— See  Attaohmbnt 
I.  —  EviPENOB,  19. —  Intbrpleadbr,  3.^ 
Pleading,  41.— Poor,  8,9,10 — Wabbant 
OF  Attorney,  10. 

INDICTMENT.— See  Certiorari,  1,  3,  5, 
6,  7. — Evidence,  16.— Forcible  Entry. 

INQUISITION— See  Certiorari,  8,  9.  11. 

Coroner. 

1.  Where  a  local  Act  empowered  a  company 
to  impannel  a  jury  to  assess  the  value  of  lands 
required  for  the  undertaking,  after  a  forty  days' 
notice  to  treat  had  been  given  to  the  owner,  and 
the  owner  agreed  to  waive  the  notice,  and  at* 
tended  before  the  jury  who  awarded  the  amount 
of  compensation :— //e/!ri,  first,  that  the  owner 
could  not  object  that  the  inquisition  was  bad, 
because  it  did  not  set  out  that  notice  had  been 
given.  Secondly,  that  the  owner  could  not  ob- 
ject that  the  land  was  copyhold,  and  that  the 
interest  of  the  lord  of  the  manor  had  not  been 
regaided,  he  having  assumed  to  act  as  owner  of 
the  fee-simple.  The  Queen  v.  The  Committee 
of  Trustees  qf  South  Holland  Drainage,  647. 

2.  Where  a  local  Act  empowered  a  jury  to 
assess  and  ascertain  the  sum  or  sums  of  money 
to  be  paid  for  the  purchase  of  lands  taken  for 
the  purposes  of  the  Act,  and  the  jury  assessed 
a  sum  of  money  to  be  paid  for  a  strip  of  land, 
and  also  directed  the  compau^  to  make  and 
maintain  a  hedge  on  the  adjoimng  land  of  the 
owner,  at  their  own  expcnce : — Held,  that  the 
inquisition  was  not  bad  by  reason  of  the  latter 
direction,  as  it  did  not  appear  that  less  compen- 
sation money  was  awarded  on  that  aooount  Id. 


7Ta  Dili 

1NS0LVENT.-See  Rx«jdtcb,3.- 

PLBADIKa,  IS. 

I.  A  conveyance  md  BBsigtiment  from  the 
pniTuional  aMigoee  U>  the  creilitoT'i  anignee, 
made  before  rhe  II  Geo.  4,  and  1  W.  4,  c-  3S, 
in  the  form  given  by  T  Geo.  i,  c.  57,  and  pur- 
portii^  on  the  face  of  it,  to  be  made  in  obedience 
to  an  order  of  (he  Insolvent  Court,  ii  a  valid 
conveyance  and  aangnment.  Doe,  d.  Brmtgh- 
ton  V,  Storey,  14. 

3.  A  deed  of  awignment  for  the  benefit  of 
eredilon,  made  after  the  iDaoWent  haa  been  im- 
priaoned,  la  void  aa  aguntt  the  amgneea  ap- 
pdnted  under  the  inaoWent  Act,  Binn*  t. 
Totey,  ISO. 


1.  The  proTiao  in  the  3S  *ec-  of  (he  T  Geo.  4, 
&  57,  doei  not  opcnte  a«  a  general  limitation  on 
the  enactment  in  the  previoui  part  of  die  vnie 
aeciion.    Id. 

S,  The  defendant,  in  an  actioo  for  trim.  con. 
waa  ontlawed,  for  nonpavment  of  coati  and  da- 
mage*. After  be  was  taicen  on  the  capiat  utle- 
galum,  he  applied  to  the  InaoWeDt  Court  for 
nia  discharge.  The  Court  having  adjudged  that 
he  should  be  discharged  after  be  had  suSered 
imprisonment  for  four  months,  a  prohibitioa 
waa  applied  for  to  prevent  the  order  from  being 
carried  into  effect,  on  the  ground  that  an  outlaw 
could  not  be  heard  in  any  Court,  except  to  re- 
verse his  outlawry : — Held,  that  hy  the  terms  of 
the  7  Geo.  4,  c.  57,  the  Insolvent  Court  had 
power  to  make  the  order.  The  Qveai  v.  The 
Commitnoners  of  the  Intolvenl  Debtor'*  Court, 
/n  re  Hantliny  508. 

INTERPLEADEIL-See  Shewpp,  1. 

1.  Ruleunder  (he  interpleader  Act  refused  to 
(he  defendant  in  an  action  for  unliquidated  da- 
mages.    WaUter  v.  NichoUon,  181. 

S.  In  trover  an  issue  was  directed  to  be  tried 
under  the  Interpleader  Act,  between  theplaintifF 
and  a  claimant ;  the  former  was  succesaful,  and 
then  applied  to  the  original  defendant  for  the 
thing  for  which  the  action  was  brou|^t: — Held, 
that,  under  the  circumstances,  he  was  justified 
in  refiinng  to  deliver  it  up  without  the  order  of 
the  Court;  and  that,  therefore,  the  unsuccesa- 
fiil  partjr  on  the  issue,  must  also  pay  the  coats  of 
an  appUcation  to  the  Court  for  that  purpose. 
Sameft.  The  Bank  of  England,  Wl- 

3.  A  defendant  who  is  sued  on  a  promissory 
note  ^ven  to  the  plaintiff  for  money  due  to  a 
mamed  woman,  to  enable  her  to  have  the  be- 
nefit of  it,  and  not  her  husband,  cannot  obtain 
relief  under  the  Interpleader  Ac^  on  the  ground 
that  he  expects  the  husband  (o  sue  &t  the 
money.    Jvewtonv.  Moody,  554, 

4.  Where  the  sheriff  has  been  guilty  of  no 
miiconduct,  the  Court  will  not  make  him  pay 
the  oosla  of  an  intetpleader  rule,  of  the  trial  of 


an  isHie,  where  a  verdict  has  been  found  is 
favour  of  the  claimant  to  the  goods  saied. 
Bland  V.  Delano,  75. 

5.  The  goods  having  been  aold  by  the  ibrriff', 
by  order  of  the  Court,  on  the  inteipkader  mk, 
the  claimant  is  not  entitled  to  the  whole  proceedi 
of  the  sale,  but  the  expenaea  may  be  deducted 
by  the  sheriff.     Jd. 

6.  An  action  of  trover  waa  commenced  on  the 
SSth  of  December,  and  the  declaration  was  de- 
livered on  the  ISth  of  January,  after  which  the 
defendant  twice  obtained  time  to  plcftd : — Hrid, 
that  a  rule  obtained  by  tbe  defendant  imder  the 
Interpleader  Act,  on  tbe  23d,  was  not  too  lat^ 
Bamt*  V.  Th«  Bank  iff  England,  dO. 

JUDGMENT  AS  IN  CASE  OF  A  NON- 
SUIT^-Skb  EmorvBHT,  IS.— Pumce,  SO. 

1,  If  issue  is  jttned  in  Hidiaelmaa  raeatioD, 
in  a  country  cause,  and  no  notice  of  trial  is  givm, 
a  rule  for  judgment,  ai  in  case  of  a  notuoit,  in 
Eaater  Term,  la  too  euiy.  BarrUmt  i.  WH- 
Hamt,9ao. 

S.  Where  a  plaintiff  gtvea  a  peremptmy  no- 
dertaking  to  try  at  the  Summer  Aatiies,  bol 
afterwards  countermanded  his  notice  of  trial,  ind 
io  Michaelmas  Term  did  not  move  to  enhrp 
his  peremptory  undertaking,  and  tbe  defoidiDi 
obtained  judgment  as  in  case  of  nonauit,  tbe 
Court,  in  Hilary  Term,  set  aside  the  judgjuail 
on  payment  of  costs,  so  as  to  let  in  the  pUntiff 
to  oy  the  merits.     Body  t.  Jimei,  42. 

3.  In  a  town-csnae,  issue  is  jwucil  in  a  Tsm, 
and  no  notice  of  trid  is  given,  a  rtile  for  jndg' 
mcnt  as  in  case  of  a  nonsuit  may  be  moved  for 
in  the  Term  next  but  one  aiW.  PiersiiB  i. 
Lhettvn,  170. 

4.  In  a  country-cause,  if  iaaue  ia  joined  io 
MichadroasTenn,  and  no  notice  of  trial  is  given, 
judgment  as  in  case  of  a  nonsuit  may  be  moved 
for  in  Easter  Term.    Apperly  v.  Morte,  ITl. 

JURY.— See  Ckbttorabi,  ». 
After  a  special  jury  had  been  tmra  (m  tbe 


a  misdemeuiar,  one  o( 


trial  of  a  defendant  for  i 
the  jury  stated  that  he  had  aat  on  the  gi«id  jmy 
who  found  the  InlL  It  waa  pn^KMed  osi  bttin 
of  the  prosecution  that  the  jurrmait  ^oold  tttiR 
from  the  box,  but  the  defendtnt  leftased  to  s»- 
lent  to  that  course;  the  trial  ptooeeded, and dte 
defendant  waa  convicted.  The  defendant  dta- 
wards  moved  for  a  new  trial  on  tbe  groood  of  a 


JUSTICES    OF  THE    PEACE.— «ee  B**- 

TABUV,  CONSOTintHT. CoNTICTIOIf.  — 

Fbtbnplv  Soctbty  —  Gam*. — Hiohwit,— 
M  ANn  AHns-  — Sessions. 

LANDLORD  AND  TBNANT.--6ee  Attm- 

MET,  37. — BunXOVT,    I.^-COVEHAKT,  8-— 


DisrruESR  —  Ejecthent.  —  Estofcel. — 
MoaTOAOB,  1, 3. — Plbadino,  3,  4,  S,  27. 

LlltBL. — See    Criminal    iNPOTUfAfioN.  — 
PlJiADTOO,  11,  12,  S2,  S3.  — Pbactioi!,  i2. 

PniVILMU)   COKNUNICATIOK. 

In  an  application  for  a  rule  nW  fora  criminal 
information  againit  the  proprietor  of  a  news- 
paper, for  the  publication  of  a  libel  in  his  paper. 
the  affidavit  rtated  that  he  "did  insert  and 
print  it  in  hia  paper,"  a  copy  of  which  w»» 
uinezed,  "  and  that  die  libel  appeared  in  the 
SfUi  column  of  the  i^d  pwer: — Held,  upon 
■faowing  canae  against  tbe  rule,  tlut  this  was  no 
proof  of  pnblicalion  of  the  Hbel,  and  the  Court 
rdiiaed  to  allow  tbe  defendant'B  affidavits  to  be 
locdtad  at  to  prore  tbe  publication.  TheQueenv. 
"-"in.  lis. 


LIMITATIONS,  STATUTE  OF. 

See  EarATX  Tail. 
!•  An  acknowiedjiinait  of  a  debt  bdng  due 
to  one  partner  of  a  6nn,  held  anffident  ocknow- 
ledgmenlofaddit  being  dae  to     * 


2.  The  following  letter  written  bj  a  debtor  to 
a  oeditor,  and  mentioning  some  accounts  due  to 
the  debtor,  is  ixunffident  to  avdd  the  operatioo 
of  the  Statute  of  Limitations,  9  G.  4,  c.  li, 
"  I  have  given  the  above  accounts  to  you,  so 
joa  must  collect  them  and  pa;  vounelf,  and  you 
and  me  will  be  clear."  Routiedge  v,  Jtamtau, 
838. 

LUNATIC— See  Fihb. 

MANPAMUS.— See  Coftbold  S^Eoclbsi- 
AsncAii  Law,  3.  —  Municipal  CottmaA' 
mow,  1,  S,  1^  15.— Quo  Wabbaitto,  9.— 

SE8SI0Ka,3. 


. it  overseer,  after  the  expiration 

of  his  office,  having  refused  to  ddiver  up  the 
parochial  books  to  the  existing  overseen,  they 

S plied  to  two  Joatices  under  the  Statute :  but 
t  Jutdcea  refused  to  interfere.  The  Court 
granted  a  mandamni  to  compel  the  aasistant 
oveneer  to  deliver  up  the  boolca.     The  Queen  v. 

S.  A  maodamna  ivaed,  tested  tbe  30th  Jamt- 
ary,caminandin^  die  defendant,  the  treasurer  of 
Strke^  to  dqxwt  with  tbe  Clerk  of  tbe  Peace, 
two  booki  oT  accoonu,  relating  to  his  office  of 
treasurer.  Thedefeadantreturned,thst  he  had 
deposited  one  of  the  books,  but  that  the  other 
waa  not  on  the  SOth  of  January,  nor  bad  since 
that  da;  at  any  time  theretofore  been,  nor  then 
was  in  his  custody.  The  Court  refused  to  make 
a  rule  aboolule,  miieh  had  been  obtained  to  lake 
thia  return  off  the  file,  as  being  contemptuous. 
The  iiueen  v.  Poyn.  89. 

3.  Where  a  return  to  a  mandamiu  is  not  fri- 
volous on  the  face  of  it,  it  must  be  aigued  upon 


EST.  TT3 

a  eowtRum,  and  not  upon  a  tide  to  ihew  cause 
why  the  return  should  not  be  quaabed.  The 
Quern  V.  The  Warden*  <^f  St.  Savimtra,  105. 

4.  By  the  38  H.  8,  tbe  parishioners  ef  St.  Sa- 
tnour't  were  empowered  to  elect  annually,  six  or 
four  wardens,  to  form  a  corporation.  Jamet  the 
lit,  bytetters  patent,  granted  to  thin  corporation, 
therectoryof  St.  A'atnour'v,  enjoining  them  from 
tbe  revenues  thereof  to  maintain  two  chaplains, 
a  school-master  and  usher,  and  to  repair  the 
parish  church  ;  and  the  wardens  covenanted  for 
themselves,  their  heirs  and  ai 


9,  discharged  the  pariahioners  from 
payment  of  all  tithes,  and  made  it  lawfiU  fortbe 
overseen  and  churchwardens,  and  lix  or  more  of 
such  parishioners  as  had  borne  the  office  of 
churcbwardeo  or  oreiseer,  to  levy  a  rate  for  the 
payment  of  the  above  salaries.  The  56  G.  3,  c. 
4,  after  repealing  this  act  as  to  tbe  amount  to  be 
raised  by  rate,  enacted.  That  it  should  and  might 
be  lawful  for  the  wardens,  oveneera  of  the  poor, 
Kui  other  inhiMtanti,  to  make  a  rate  for  the  pay- 
ment of  the  increased  salaries  to  die  chaplaini, 
and  the  residue  to  be  apphed  to  the  repairs  of  the 
church.  A  mandamua  having  issued  to  tbe 
churchwardens,  overseers,  and  other  inhabilanti 
of  St.  Saviour*,  commanding  them  lo  make  a 
rate  for  the  payment  of  the  stipends  and  the  re- 
pair of  the  cnutch,  two  returns  were  made :  the 
first  return,  by  the  wardens,  stated,  that  tbe  writ 
was  misdirected,  as  the  wardens,  ovemeen,  and 
six  of  tbe  inhatntants  who  had  served  these  offi- 
ces, alone  possessed  the  power  of  making  a  rate, 
which  power  was  discretionary,  and  that  they 
therefore  had  refuted  to  make  the  rate.  The 
other  return  was  made  by  certain  inbabitanli, 
and  stated  that  tbe  salaries  and  the  repairs  of  the 
church  were  to  be  paid  from  lie  levenues  of  the 
rectory,  which  were  auffideut  for  that  purpoee, 
and  were  primarily  liaUe ;  that  a  rate  ctnild  only 
be  made  in  aid  of  that  primary  liabiUty ; — Held, 
firtt,  that  the  mandamus  was  properiy  directed. 
Secondly f  that  die  chaplains,  fiic,  were  entitled 
to  be  paid  out  of  a  rate,  without  reference  to  any 
funds  that  might  be  in  the  hands  of  the  wardens. 
and  the  Court  quashed  the  returns,  and  orderea 
a  peremptory  maadamua  to  issne.     Id, 

5.  A  nuuidamu*  will  not  he  lo  the  Lords  of 
the  Treasury  where  they  act  merely  as  the  aer- 
vanta  of  the  Crown,  to  enforce  the  satisfaction  of 
a  claim  on  tbe  Crown.  The  Queen  v,  TWe  Lord* 
of  the  Treatury,  Eaparte  the  Baron  de  Bode, 
333, 

6.  A  tnandamiM  willnotlieto  thedepoiitaiiea 
of  across  fund,  to  pay  thereout  a  portion  in  satis- 
bcuon  of  an  unhquidated  claim,  the  depoaitariet 
having  no  power  to  aacertain  the  amount  of  the 
claim.    Id. 


T.  The  Court  refui^  to  grant  a  in 
to  the  Lords  of  the  TreMury,  direcdng  th<»ii  to 
indemnify  a  claimant  out  of  the  surplus  of  the 
sura  handed  over  by  the  French  government  to 
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the  Engish,  for  the  satisfaction  of  penons  whose 
property  had  been  improperly  seized  during  the 
French  revolution,  the  disposal  of  which  sum 
was  regulated  by  the  Stat.  59  G.  3^  c.  31.    Id. 

8.  Where  disputes  had  arisen  between  certain 
freemen  of  a  Borough^  whose  riffhts  of  pasturage 
on  some  land  were  reserved  by  the  second  section 
of  the  Municipal  Reform  Act,  and  the  new  cor- 
poration, as  to  the  right  to  cut  down  the  trees  on 
the  land,  and  an  injunction  had  been  obtained 
from  the  Court  of  Chancery,  this  Court  granted 
a  mandamus  to  allow  inspection  of  the  deeds, 
&C.,  which  were  in  the  possession  of  the  new  cor- 
poration, in  order  to  enable  the  freemen  to  dis- 
solve the  injunction.  The  Queen  v.  The  Mayor 
qf  Beverley,  343. 

9.  A  mandamui  does  not  lie  to  compel  the 
board  of  guardians  of  a  Poor  Law  Union  to  ad- 
mit, as  derk  to  the  board,  one  v^bo  claims  to  have 
been  duly  elected  to  that  office.  The  Queen  v. 
The  Cruardiam  qfthe  Doigeiiy  Union, 

10.  Mandamus  refused  to  compel  a  railway 
company  to  convey  goods  along  the  railway, 
where  tney  had  agreed  with  some  carriers  to 
cairy  their  goods  to  the  exclusion  of  all  others, 
it  not  appesring  that  they  were  compelled  by 
their  Act  of  incorporation  to  convey  all  goo(fs 
offered  for  conveyance.    £x  parte  Robins,  578. 

11.  The  Court  will  not  grant  a  mandamus  to 
enforce  the  general  law  of  the  land,  where  it 
may  be  enforced  by  action,  though  they  will  in 
some  cases,  where  it  may  be  enforced  by  indict- 
ment.   Id. 

IS.  The  old  freemen  of  a  borough  and  the 
new  corporation,  both  claimed  to  receive  the  rents 
of  certain  public  property  within  the  borou^, 
and  at  a  public  meeting  it  was  agreed  that  me 
defendant  should  receive  the  rents  pending  the 
dispute,  and  invest  them  in  a  bank.  A  resident 
freeman  and  burgess,  who  was  liable  to  contri- 
bute to  the  borough  rate,  applied  for  a  manda- 
mus to  compel  the  defendant  to  pay  over  this 
money  to  the  treasurer,  in  aid  of  tlie  borough 
fund ;  but  the  Court  discharged  the  rule,  upon 
the  ground  that  the  applicant  was  not  the  proper 
person  to  make  the  application.  The  Queen  v. 
Frost,  664. 

13.  A  local  Act  required  a  select  vestry  firom 
time  to  time  to  make  rates  for  the  relief  of  the 
poor,  and  also  for  the  support  and  repair  of  the 
churches,  and  rate-payers  were  empowered  to 
appeal  to  the  vestry  and  also  to  the  Quarter- 
Siettsions.  It  was  also  provided,  that  nothing  in 
the  Act,  contained  shoidd  avoid  any  ecclesiastical 
law,  or  in  any  manner  interfere  with  persons 
having  ecclesiastical  jurisdiction  over  the  parish : 
— Held,  1,  that  notwithstanding  this  saving  of 
ecclesiastical  rights,  this  Court  had  jurisdiction 
to  issue  a  mandamus  to  compel  the  vestry  to 
make  such  a  rate  for  the  repair  of  the  churches. 
2.  That  a  general  refusal  to  do  either  of  two 
things,  one  of  which  the  vestry  was  required  to 
do  by  Act  of  Parliament  was  sufficient  to  entitle 


the  churchwardens  to  a  mandamMs,  3.  That  s 
colourable  a4)oumnient  of  the  question,  under 
the  pretence  of  waiting  until  the  churdiwardeni 
had  furnished  estimates  of  the  sum  of  money 
which  would  be  required  for  the  repair  of  tt» 
churches,  was  equivalent  to  a  positive  refusal  to 
make  a  rate.  The  Queen  ▼.  The  S^eei  Festry 
qfSt,  Margaret,  Leicester^  673. 

14.  The  Court  will  not  award  a  perempCoiy 
mandamus,  on  part  of  a  reond,  while  part  of 
the  proceedings  on  the  fanner  mandamus  re- 
main incomplete.    The  Queen  v.  Baldwin,  681. 

15.  Ifdistinct  demands  are  made  for  payment 
of  two  sums  of  money,  both  of  whidi  are  rdfosed, 
and  on  an  application  for  a  mandamus  to  com- 
pel the  payment  of  them,  the  Court  grants  the 
application  as  to  one,  but  refnses  it  as  to  the 
other,  on  the  ground  that  the  party  is  not  entitled 
to  it ;  the  Court  will  nevertheless  allow  the  ^ 
plicaut  his  costg,  under  the  1  W.  4^  c.  81,  s.  6. 
Ew  parte  Turner,  305. 

16.  ^Vllere  a  mandamus  had  issued,  directed 
to  the  wardens^  overseers,  and  inhabitants  of  t 
parish,  requiring  them  to  make  a  rate  for  the 
payment  of  salaries  due  to  the  diaplains  of  the 
parish,  the  Court,  in  the  exercise  <k  thsir  dis- 
cretion, under  1  W.  4,  c  21,  granted  costs  to 
the  prosecutors,  and  made  the  rule  absohite  for 
the  costs  against  such  of  the  inhabitants  as  Ittd 
made  a  return  to  the  mandamus.  1%e  Qaeni 
y.  The  Wardens  qf  8t.  Satfiaur^s  Southwark, 
234. 


MASTER  AND  SERVANT. 

11,  15. 


P00B,4i 


1.  The  defendant,  who  was  a  merchant,  em- 
ployed a  master-porter  to  remove  a  quantity  of 
flour  from  a  vrarehouse ;  the  master-porter  per- 
formed the  work  by  porters  in  his  employ,  snd 
in  consequence  of  their  carelessness,  a  wk  of 
flour  fell  on  the  plaintiff  and  injured  him  :^ 
Held,  that  an  action  for  damages  was  properly 
brought  against  the  defendant.  Bandkson  v. 
Murray y  149. 

2.  In  trespass  for  seizing  die  plaintilTs  bone, 
it  appeared  that  the  horse  trespassed  upon  the 
defendant  8  garden,  and  afterwards  escaped  into 
the  highway,  whereupon  the  defendant's  servant, 
without  his  master's  authority,  drove  him  back 
into  the  garden,  and  distnined  hkn,  danu^ 
feasant : — Held,  that  the  master  was  not  re^on- 
sible  for  the  act  so  done,  it  being  altogether  nn- 
kwftd  and  unautiiorised.  I^yans  ▼.  BharH*, 
500. 

MISDEMEANOR.— See  Certiorari,  5,  T.- 

COMMITMENT CfUMINAZ.    LaW. 

MONEY  HAD  AND  RECEIVED. 

A.  agreed  to  seU  B.  two  horses  fcnr  80iL,  on  con- 
dition that  B.  should  pay  10/.  more  if  he  kept 
them  for  a  month,  and  should  be  at  liberty  (o 
return  them  within  a  mouth,  upon  paying  10^ 


The  bones  were  retonied  within  a  month :-~ 
Hdd,  that  «n  action  Tor  moaiej  had  and  recdved 
would  lie  by  B.,  to  recover  the  70/.  from  A. 
Hunt  *.  Orbe£t,  IM. 

MORTGAGE.— See  Ejectkekt,  1q,  17.— 
EviDEHoE,  8— Stamp,  3,  4. 

1.  In  ■  mor^iage  deed,  the  mortgagor,  with 
the  approbatioD  of  the  murisagee,  tetCifled  by  hit 
wigning  the  deci),  notninated  a  receiver  to  collect 
the  rent!,  and  jtive  uoticea  to  the  tenants  to  qiul 
the  preniitet.  and  to  perform  and  exccnie  all 
odier  roatteiB  requinte  and  proper  concembg 
the  i«emlKi,  aa  fully  and  eflectnaOy,  to  all  in- 
tents and  pnrpOBei,  as  tiie  mortgagee,  his  adrai- 
nistnton  or  asMgns,  could  do : — ifeW,  that  the 
reCBTCT  waa  autnorized  to  give  a  notice  to  a 
tenant  upon  tbe  expiiation  of  a  term,  for  the 
pnrpose  of  enabhpg  the  mortgagee  to  iue  foi 
double  Taloe  under  4  Geo.  S,  c.  7!i.  Poole  v, 
tVarren,  SIS. 

a.  The  notice  waa  proved  by  producing  a  copy, 
as  secondary  evidence,  after  the  aroof  of  a  notice 
to  the  defendant  to  pradnce  tne  original.  It 
appeared  that  a  witness  had  attested  the  signing 
of  tbe  origina] : — Heid,  that  it  was  not  necesNry 
to  call  him.    Id. 

3.  Where  a  lease  is  made  by  a  inorteBg<»  sub- 
sequently to  the  mortgagee,  a  notice  ofthe  mort- 
gage, tciven  by  the  mortgagee  to  the  tenant,  does 
not  entitle  the  mortgagee  to  distrain  for  rent 
whidi  becomes  due  aAer  the  notice.  Evmu  t. 
EmotI,  Ti4. 

MUNICIPAL  CORPORATION.— See  Ar-  [ 

PBAL,  1. MlNDAHtlS,  8,  19. PrACTIOI!,  41. 

— Qoo  Wahraivto,  1,8,4,7,8,  9,11.— Sn-  , 

■HiNB,  13. — Weiobts  Ain>  HBasnues. 

1.  Upon  an  application  under  1  Vic,  c  78,  j 
a.  24,  uie  Court  will  not  grant  a  mandamut  to 
th«  mayor  to  restore  the  name  of  a  party  to  the  | 
bniseas  list,  unless  he  shews  to  the  Court,  by  i 
affloBTits,  a  good  title  to  be  upon  the  list,  even 
although  his  name  has  been  previously  ezpuDKed  j 
by  the  mayor,  upon  an  invalid  ot^ection.  2%*  I 
tituen  *.  The  Mayor  qfHarmch,  611.  I 

S.  The  mayor  of  a  borough,  divided  into 
wards,  gave  notice  that  there  were  two  vacandet 
to  be  filled  up  in  the  North  Wud,  and  that  an 
dectioD  would  take  place  on  the  1st  of  iVbfwmier, 
before  tbe  aldermen  and  assessors  of  the  Wsnl. 
At  the  election,  voting  papers  were  delivered  for 
three  perMus,  and  the  majority  of  the  electors 


voted  fbf  A.  and  B.  jointly,  and  the  minority  for 
C  alone.  After  the  pcdl  was  doted,  the  renim 
was  demanded  for  C,  on  the  ground  tiiat  there 
was  but  one  vacancv  for  the  North  Ward,  and 
that  die  joint  voles  for  A.  and  B. ■"-      " 


vacancy :—/feU/lhat  the  votes  fiir  A.  and  B. 
were  tbown  away,  and  that  C.  was  diUy  dected ; 
and  the  Court  granted  a  nundamus  to  compd 


the  council  to  admit  C.     The  Queen  v.    The 
Touin  Council  of  I,eed»,  33. 

3.  Upon  the  first  election  of  aldennen  for  the 
borough  of  C.  under  S&sW.i,  c  TS,  therv 
were  twelve  candidates ;  of  these,  two  had  wh 
nine  votes,  eight  bad  each  dght  votes,  and  two 
had  each  seven  votes.  C.  had  been  a  borotuh 
before  the  pasung  of  3  &  6  W.  4,  and  un^ 
that  act  there  were  to  be  six  aldennen  :~Hekl, 
after  the  passing  of  1  Vict,  c,  78,  that  the  election 
of  the  two  first  candidates  was  valid.  3%e  Queen 
V.  Robertt,  ISO. 


5.  Before  the  passing  of  1  Vic  c  78,  a  ^uo 
marranto  had  been  obtained  against  one  of  the 
first  candidates ;  plea,  that  be  was  duly  dected. 
Replieation  aetHna  out  the  facta  upon  demurrer : 
—Held  that  under  1  Vic.  c.  78,  the  defendant 
was  entitled  to  judgment  with  costs.    Id. 

6.  A  party  elected  to  a  corporate  office  has  a 
right  to  be  admitted  to  it  previously  to  making 
the  declaration  required  by  9  Geo-  4,  c  17,  to  be 
made  "within  one  calendar  month  next  before 
or  upon  his  admission  into  the  oSct.'  Tk« 
Queen  v.  HumjAreji,  470. 


entered  in  a  book,  by  s.  69,  A  &  6  W.  4,  e.  74, 
ought  to  be  entered  and  ngned  at  tbe  time  of  the 
meeting.  TAe  Queens.  Tie  Manor  ^tfEveOiam, 

e,  Semble,  That  tbe  ofllce  of  die  retumii^ 
officer,  at  an  election  of  munidpal  officers,  is 
purely  ministerial :  his  duty  is  to  examine  the 
voting  paperL  snd  to  declare,  as  duly  elected, 
the  hirgess  who  has  the  majority  of  vote&  2%a 
Queen  v.  Ledgard,  487. 

9.  StaL  7  W.  *,  &  1  Vic.  c.  78,  a.  SO,  enacts, 
that  in  every  proceeding  as  to  the  dection  of 
officers,  on  account  of  any  defect  in  thdr  titles, 
which  was  cured  by  that  Act,  "shall  be  di»- 
continned  immediatdy  upon  the  passing  of  this 
Act.  upon  the  payment  of  tbe  casta  incurred  np 
to  that  time;  andthenroseaitor  shall beentitled 
to  recave  frtxn  tbe  defendant  all  such  costs." 
Where  tbe  prosecutor  n^ected  to  apply  to  the 
Court  to  discontinue  :—//eU,  that  he  was  not 
entitled  to  his  coats,  althongh  tbe  defauUnt 
rdied  upon  the  Statute  to  eu[^rt  bis  tiilck  The 
Queen  v.  JioderU,  4S4. 

10.  A  bye-Uw,  imposing  a  fine,  made  by  a 
eotporation,  cannot  direct  the  payment  to  be 
made  to  a  stranger  to  the  corporatian. — Orwm- 
V.  Colbj/.IQB. 

1 1.  Where,  by  charter,  the  incorporated  tur- 
ners of  Londim  were  empowered  to  make  bye- 
laws,  a  Inre-Iaw  was  hdd  to  he  vibd,  which 
directed  that  eveiy  person  chosen  to  be  steward^ 
and  neglecting  to  execute  the  office,  should  pay 
._  .L ,  _       ,      ,„,  j^.  _.j  n,yg[j^ 


„  the  master  and  wardens  of  the  said  m,o«  ,, 
Tor  the  thne  being,  or  to  one  of  them,  foi  m« 


14.  But  in  action  to  recover  the  flue,  brou^t 
by  the  moiter  and  wudeni  who  were  in  office  it 
tlie  time  the  fine  wu  incurred,  but  who  were  oat 
of  ofilce  when  the  actjon  wu  commenced,  wu 
held  not  to  be  tuitainable.    Id. 


when  tha  action  wu  commenced,  could  have 
main  Id  net!  the  acUon,    Id. 

14.  The  chamberlain  of  a  dtjrwu  empowered 
br  a  vote  of  the  corporatiDn,  to  appoint  an  aa- 
ratant  chamberlain  at  a  yearly  lalary.  The 
Lordi  of  the  Treaiury  banns  decided  that  thit 
wu  not  an  office  of  profit  within  the  5  &  6  W.  4, 
0.  Til,  a.  66,  the  Court  ref\ued  to  grant  a  mau- 
damoi  to  compel  the  Lorda  of  the  Treawirv  to 
award  compenution  to  the  aniatant  chamberlain 
for  the  Ion  of  hii  ofllce.  Tie  Queen,  Ex  parte 
Jfarveg  t.  7A«  Lords  nfthe  Tretuury,  SI, 

Id.  Before  the  puunfc  of  the  Municipal  C'or- 
pontiont'  Act,  (ft  &  6  W.  4,  c.  76,)  the  corpora- 
tion of  P.  were  empowered  by  a  local  Act  to 
collect  certain  ilutivi  for  the  repair  of  the  har- 
bour. Sec,  to  appoint  a  quay-muter,  with  ■ 
aalary  payable  out  of  luch  duties,  and  from  time 
to  time  to  remove  him  at  pleaaure.  By  5  &  6 
\V.  4,  c.  T6,  a.  TS,  the  new  tmly  corporate  were 
made  truiteea  for  executing,  by  the  council  of  the 
borough,  the  proviaiona  of  all  Acta  of  parliament 
relating  to  the  borough.  The  council  remored 
the  quaT-muter; — Held,  that  the  removal  wu 
an  act  (lone  by  them  u  such  (ruslees,  and  by 
virtue  of  the  imivisioua  uf  ihc  local  Act,  and  not 
under  llw  proviaionsof  i  &  6  W,  4;  and  there- 
f^  thai  a  iiiandainui  would  lie  to  the  Town 
Council  to  otiry   an  order  of  tlie  Lorda  of  the 
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X.WIGABLE  RIVER. 

I.  Hy  ctwtmon  law  the  public  always  had  a 
ri)ihl  It)  naviiiate  over  every  part  of  a  common 
navi)i«li)e  riTt*,  luramounl  to  any  power  in  the 
tt\iwi>-  Qti^rr.  if  th*  crown,  sa>tjec(  to  this 
rijtUt.  ha.l  at  »«v  i>iTiixl  the  prenvative  of  raising 
wvim  in  woh  iv»rts  u  *iy  not  at  the  lime  ac- 
Uiallr  tv»iwiwi  h»  the  public  for  the  purposes  of 

A  ^\■^^^»  iUt^ly  orwtwl  before  the  date  of 
t'^rfM.    arc    implinlly    k^tliied    by 


,U.M<M    CMrfM.    ar 
M  K.  .i.  ol.  4.  V.  «. 


8.  In  an  action  of  abnder,  the  unb-dieriC 
in  anawer  to  a  qneatioti  from  the  jury  on  ^^ 
cnling  a  writ  of^  inqairjr,  erroneoaily  aaid,  Ibl 
any  amount  of  damage*  wonld  oitille  tlK{4ut- 
tiff  to  the  costs ;  whereaptHi  they  pre  li.  d»- 
magea : — Held,  that  this  waa  not  nch  a  mit- 
direction  aa  would  entitle  the  plaintiff  to  a  no 
enquiry,  or  to  havethed«DMgesiiicreu(dtoM«. 
Grater  T.  CoUard,  a94. 

3.  Where  the  defendaatls  attomej  uqjeclrj 
to  anbpena  the  attesting  witnen,  to  prare  tk 
execution  of  a  deed  at  the  trial,  which  ded  m 
material  to  make  oat  the  defendant's  om^  tie 
Court  refused  a  new  trial  on  puyment  «f  csM, 
although  the  attorney  Ewurc  that  be  had  o- 
pecied  that  the  execntioB  mnld  have  beet 
admitted  by  the  plaintiS:  CSnHbe  *.  JfsrtM,iBfc 

NOTICE  TO  QUIT — See  Moxnao,  I. 

NUISANCE.— See  Cebtiosuuu,  T. 

ORDER— See  Basvabot,  «.— Pool,  U. 

OVERSEER.— See  M^airDAKC^  1, 4^ 

Within  the  parish  of  St.  AmJnm,  iV- 
ehore,  there  were  fire  township*  at  Ttisplrifi, 
each  of  which,  from  time  innnemorial,  U  pi>- 
vided  for  the  maintenance  of  its  own  pms,  nd 
wu  separated  for  all  parochial  mrpo^  Tlwe 
was  another  district,  called  St.  AmAtm,  Ptr- 
Aore,  and  the  hamlet  of  Pentham,  divided  iUs 
two  parts  by  the  river  JtM*.  OlMpatijitted 
wu  used  in  commm  by  the  iahabaaiitsrflMh 
parts  of  the  district,  and  the  poor  were  kept  cot 
of  a  Joint  fund  raised  by  all  the  iuhaUtaoit,  ia 
the  proportions  of  tw»-tfairda  by  St.  Aitim, 
and  one-third  by  PtJtAam,  Two  ovmem 
were  appointed  by  the  rate-payen  of  SL  AMint, 
ne  by  the  rate-payen  of  Pem^mm.  Pea- 
had  a  constabie,  and  colkcted  it*  on 
church,  constable,  oounn,  and  hi^-iy-n», 
and  rcpaireil  its  own  l^diwuya.  The  -M' 
district  of  St.  Jadmr  and  Peiuira  an^std 
about  1300  ac^c^  and  a  popolatkn  of  me 
than  1000  Two  overseeTS  baviiw  bees  s^- 
ratdy  appointod  for  PaukoxL,  by  die  inlcr  rf 
two  justiofs  .—MM,  Jiret,  that  tbe  Court  wnU 
allow  a  nrf  rorari  to  taaae  to  kwing  op  the  ndff, 
although  an  appeal  lay  to  tl»  QuHier  "iiwiii 
SfcondJtf,  that  the  Gicta  did  imk  dm  tte  SL 
Aitdrrr  and  Pmtkam  had  ev«r  heu  AnoiBd; 
that  it  «u  probable  thai  thcfive  towiKhigswai 
independant  cfaapelria  at  tbe  timeof  tlviwuf 
of  the  43  Klii^  and  thai  tbe  recoaiiiijif  Jiarci 


NK«    IBIAl.-  Srt-r»A, 


li\*!,  40- 


1 ,  W  h.'W  «  xvti  U«J  »  uv'viJ  f.ir,  upim  the 
ftniiihl  |U«I  .l,yMi>i.-.;i»t»  t«'..Sr:w  haslwn  di*- 
„ii,  i,>l  .,.>„•  »U.-  ;i-j.'^  li;.  ,;,vanH-.iw  sh.Hd.1  be 
(Ml  i,.iUi|v  .l.«>v,'.vvi,  ».>  »*  t.>  Oiiahic  il»e  C*)Urt 
it>A^t^.iMtii  wkiki  iV>  Mv  nwT-ahic  in  cvi- 
.lvit>v      tVs  ilsw   tla>ii,«v  HtMtaiM.  It:, 


the  protisioni  of  tbe  1 3  &  liCm.  i  i.  li 
Aoaki  be  adopted.  TV  t^*™  v,  TheJMitka 
e/  Warct^ertkirr.,  432. 

OrTUWRV._s«  Lx^„„.i 

P.UITICILARS   OF    DEM.L^^^-S« 

EripcxcE,  1  — I*L«Aauw,  Ji, 
I.  Id  an  actide  te  sB«h  i^  uj  iSml 


it  the  whole  claim  ii  In  fact  one  of  that  deacrip-  I 
tion,  it  ii  imnuterial  that  in  the  particalare  of 
demand,  it  has  been  diTicled  into  two  itemB,  one  ' 
for  gooda,  and  the  other  for  work  and  labour.  | 
White  T.  WiUiamt,  £8. 

3.  Where  an  order  haa  been  made  a  twelve-  ' 
month  for  a  ataj  of  proceedingB  until  the  plain- 
tiff ahould  deliver  better  narticuUrs  of  demand, 
without  any  thing  beinR  done,  the  Court  will  not  ; 
grant  a  rule  for  ine  defendant  to  be  allowed  to 
take  out  of  Court  money  deposited  in  lien  of 
bail     Harden  t.  Harbeurn,  £68. 

PARTIES  TO  ACTIONS. 

1 .  A  ateam  vnad  waa  cfaartered  for  rix  months 
for  the  conveyance  of  goodi  to  run  between 
Newcastle  and  Goole,  or  anv  other  coasting  sta- 
tion, the  charterer  to  pay  all  disbuiaemenig  in- 
cident to  working  the  steamer  including  seamen 
and  captain's  wages.  The  captain  and  crew  were 
appointed  by  the  owners ;  they  obeyed  the  char- 
terer's orders  as  to  where  the  Tenel  was  to  ^, 
bat  not  aa  to  the  manner  of  navigation.  While 
the  charterer  was  on  board,  and  the  vessel  was 
Koing  by  hii  direction  to  Newcastle,  the  keel  of 
tne  plaintiff  was  injured,  thiou(;h  the  n^Ugence 
of  toe  captain  and  crew  of  the  ateam  vessel  In 
an  action  against  the  owner$: — Held,  that  they 
www  Hable.  Fenton  y.  The  City  of  Dublin 
Steam  Packet  Company,  628. 

2.  Quipre,  whether  a  joint  action  can  be  main- 
tained by  two  parties,  one  a  solicitor  and  the 
other  an  a^rney,  against  another  attomev,  for 
agency  huiinen  done  by  the  nlaintifls  m  the 
Court  of  Chancery.    HiU  r.  Sidtiesf,  216. 

PARTNER.— See  LimTATtoNs,  Statute  of. 
FiuoTicB,  31,  36. 

PAWNBROKER. 
Where  the  interest  due  to  a  pawnbroker 
amounla  to  a  uim  InTolvin^  the  fraction  of  a 
ftithing,  ratere,  whether  he  u  entitled  to  the  far- 
thing. Where  a  loan  by  a  pawnbroker  ha« 
edated  for  aeveral  months,  and  the  interest  due 
at  the  efkd  of  one  month  amonnta  to  a  sum  in- 
Wvinga  fractionof  a  farthing,  he  is  not  entitled 
to  make  a  rest  at  the  end  of  each  month,  for  the 
purfoae  of  ehardn^  the  wh<^  farthing,  hut 
tnnat  calculate  the  mterest  due  for  the  whole 
period  at  the  rale  of  SO  per  ccnL  per  annum. 
The  Queen  t.  Goodbum,  SOS. 

PERJURY,— See  CEsnoRui,  6. 
PILOT. 
1.  A  warrant  of  commitment  on  the  Pilot's 
Act,  6  Geo.  4,  c.  1S£,  s.  TO,  for  continuing  in 
charge  of  a  ship  after  a  Ucensed  pibt  nad 
offered  to  take  the  charge,  not  atating  the  offer 
waa  made  to  the  party  or  in  bis  presence,  is  bad. 
The  Queen  v.  Chaney,  £4. 

3.  SenUile,  that  it  is  alio  bad  for  not  stating 


SST.  ;ti 

die  proceedings  for  the  recovery  of  the  penalty 
10  have  been  with  the  consent  of  the  Trinity 
House.    Id. 

3.  The  Court  discharged  a  party  who  waa 
brought  up  on  a  habeae  corpus  for  a  defect  in 
the  warrant,  and  would  not  look  at  the  convic- 
tion, although  it  had  not  been  appealed  against, 
the  prosecutor  not  having  removed  it  bj  cer- 
liorari,  and  the  party  being  prevented  domg  so 
by  the  act.     Id. 

PLEADING.— See    Akendkent,    S.— Eri- 

OENOB,   1,   S,   4,   A,   6  — Guahantbe,  S. 

Money  bad  and  sbceived. — Quo  wsn- 
banto — Sbt  Off- 

I.   DaCLAHATIONS. 

1.  Goods  supplied  to  a  third  person  by  the 
deidre  of  the  defendant,  may  be  recovered  under 
*  count  for  goods  sold  and  delivered  to  the  de- 
fendant.    Handford  v.  Han^ord,  800. 

3.  The  defendant  in  assumpot  cannot  avail 
hima^  of  the  defence  of  illegality  upon  the  plea 
of  non  a»*umprit.    Hill  v.  Sydney,  KnL  Si6. 

3.  A  declaration  in  covenant  set  out  three 
iwvenanta,  one  to  repair  generally,  two  to  bold 
up  the  premises  in  repair  at  the  expiration  of  the 
term,  and  third,  to  repair  within  one  month 
after  notice  in  writing.  Breach  —  that  the 
'  defendant  did  not  within  one  month  sAer  the 
.  notice,  or  at  any  other  time,  repair  the  premises, 
nor  did  he  leave  the  premises  in  Koad  repair  at 
.  the  determination  of  the  term.  The  defendant 
I  pleaded  a  payment  of  IS/,  into  Court,  and  that 
'  the  plaintiff  had  not  sustained  damagea  to  a 
greater  amount  in  respect  of  the  causes  of  action 
in  the  declaration  mentioned.  After  a  verdict, 
for  the  plaintiff,  upon  motion  in  arrest  of  judg- 
ment, it  was  objected  that  it  waa  not  averred 
that  notice  to  repair  had  been  given  in  writing, 
and  other  similar  omissiona  were  pointed  out  :— 
Held,  that  the  general  piea  of  payment  must  be 
taken  to  admit  some  damage  upon  every  part  of 
the  breach  of  covenant,  and  that  the  aJl^ation 
as  to  the  notice,  &c  must  be  taken  to  be  ad- 
mitted:—  Held,  Secondly,  that  as  the  breach  on 
the  spedal  contract  to  repair  after  notice,  was 
mixed  up  with  and  not  diatiDRuiBbed  from  the 
damages  claimed  by  the  general  tireach  of  cove- 
nant, the  BBsignment  of  breaches  would  have 
been  bad  on  special  demiurer,  but  that  the  ol^ec- 
tion  conld  not  be  made  after  verdict.  WH^ht 
V.  Goddard,  830. 

4.  Where  a  lease  was  made  determinable  at 
the  end  of  three  years  on  givina  alx  months' 
notice  in  writing,  and  where  the  lessee  was 
bound  after  receiving  one  month's  notice  in 
writing,  to  repur  the  premises : — Held,  in  an 
action  of  covenant  for  not  repairing  after  the  ex- 
piration of  the  three  years,  that  an  omisuon  to 
state  in  the  declaration  that  the  notices  were 
^ven  in  (onf  171^  waa  ground  of  special  demnrrer 


6.  Where  a  covenant  makes  on  exceptiiai  of 


the  EngtA,  for  the  MtiifBCtloD  of  petMtu  whose 
properly  IukI  been  improperly  (died  during  the 
Prenek  revolutioD,  the  diapOMd  of  which  luin 
WH  n^ulaled  b;  the  StaU  SB  G.  3,  c.  31.     Id, 

8.  Where  diiputes  h«d  ariieD  betweeo  certain 
frenDeo  of  a  Borough,  whose  riBbti  of  pHturage 
on  aome  land  were  reterved  hj  ue  aecoud  aection 
of  the  Hunidpal  Befhnn  AGt.and  the  Dew  cor- 
poration,  as  to  the  ri^t  to  cut  down  the  treeson 
the  land,  and  an  injunction  had  bsen  obtained 
tnaa  the  Courtof  (^ticery,  this  Court  grantetl 
a  mandamui  to  allow  insp^on  of  the  deeds, 
&c,  which  were  in  the  pos«e£sion  of  the  new  cor- 
poration, in  order  to  enable  the  freemen  to  dii- 
aolve  the  injunction.  The  Queen  v.  The  Mayor 
<tfSeoerles,  SiS. 

9.  A  mandamut  does  not  lie  to  compel  the 
board  of  guardiana  of  a  Poor  Law  Union  to  ad- 
mit, as  clerk  to  the  board,  one  who  claims  to  have 
been  duly  elected  to  that  office.  The  QveeH  v, 
7^  Guardiaa*  qflhe  DolgeUg  UnUm. 

10.  JHoTidamag  refused  to  compel  a  railway 


carry  their  goods  to  the  excluaon  of  all  others, 
it  not  appearing  tliat  they  were  compelled  by 
their  Act  of  incorporation  to  convey  all  gooils 
ofibred  for  conveyance.     ExparU  Robing,  579. 

1 1.  The  Court  will  not  grant  a  mandamut  to 
enforce  the  general  law  of  the  land,  where  it 
may  be  enforced  b^  action,  though  they  will  in 
some  cases,  vrtieK  it  may  be  enforced  by  indict- 
ment.   Id, 

I&  The  old  freemen  of  a  borough  and  the 
new  corporation,  both  claimed  to  receive  the  rents 
of  certain  public  property  within  the  borough, 
and  at  a  public  meeting  it  was  agreed  that  the 
defetidaDt  shouhl  receive  the  rents  pending  the 
dispute,  and  invest  them  in  a  bank.  A  resident 
freeman  and  burgesij,  who  was  liable  to  contri- 
bute to  the  borough  rate,  applied  for  a  manda- 
miu  to  compel  the  defendant  to  pay  over  this 
money  to  the  D^asurer,  io  aid  of  tlie  borough 
fund ;  but  the  Court  discharged  the  rule,  upon 
the  ground  that  the  applicant  was  not  the  proper 
person  to  make  the  applicadoD.  The  Queen  v. 
Frott,  664. 

IS'  A  local  Act  required  a  select  veatir  from 
time  to  time  to  make  rates  for  the  relief  of  the 
poor,  and  also  for  the  support  and  repair  of  the 
diurches,  and  rate-payers  were  empowered  to 
appeal  to  the  vestry  and  aLw  to  the  Quaiter- 
Sessions.  It  was  also  provided,  that  nothintj  in 
the  Act,  conudned  should  avoid  any  ecclesjasncal 
law,  or  in  any  manner  interfere  with  peraons 
having  ecclesiastical  jurisdicdon  over  the  parish : 
— held,  1,  that  notwithstanding  this  saving  of 
eccleuastii^  rights,  this  Court  oad  jurisdiction 
to  issue  a  mandamut  to  compel  the  vestry  to 
make  such  a  rate  for  the  repair  of  the  churches. 
fi.  That  a  general  relusal  to  do  either  of  two 
things,  one  of  which  the  vestry  was  required  to 
do  by  Act  of  Parliament  was  sutficieot  toentitle 


I.  Thiti 


colourable  ai^oummait  of  tl>e  queMJoo,  anda 
the  pretence  of  waiting  until  the  cburchwaidot 
hod  iiirnished  estimates  of  the  tarn  ol  laooe] 
which  would  be  required  for  the  repair  of  tb 
churches,  was  equivalent  to  s  positive  refnssl  to 
make  a  rate.  7%e  Queen  r.  The  SOeet  Tesdj 
HfSt.  MaTyaret,  Leiceeter,  6TS. 


the  proceedings  on  the  fanmtr  tnandammt  n 
main  incompl^.    Tie  Quten  v.  Btildwut,  Ml. 

li,  if disdnctdematidsaieniadefbrpaTDMM 
of  two  sums  of  money,  both  of  irtiidi  are  mToMd, 
and  on  an  application  for  *  nutndamitt  to  eoia- 
pel  the  pa]rment  of  them,  the  Cotirt  grmts  the 
application  as  to  one,  bat  reAiae*  it  as  lo  dw 
other,  on  the  gnmnd  that  the  party  is  not  entiM 
to  it ;  the  Court  will  nevertheleas  allow  the  sp- 
pUcaut  his  costs,  under  the  1  W,  4,  e.  SI,  a.  6. 
Ex  parte  Turtier,  SOS. 

IS.  AVhere  a  mondamna  had  insud,  dinded 
to  the  wardens,  ovnseers,  and  inhabitant*  of  t 
parish,  requiring  them  to  make  a  rate  fv  Ibc 
payment  of  salaries  due  to  the  chai^ns  of  ike 
parish,  the  Court,  in  the  exerdae  of  tbsii  dis- 
cretion, under  I  W.  i,  c.  SI,  gnmteil  cnsa  to 
tbe  prosecutors,  and  tnade  the  rule  afasobte  for 
the  coats  against  snch  of  the  inhabitants  as  had 
made  t  return  to  the  mandamus.  Tke  Qwn 
V.  The  Wardent  qf  St.  Saviout't  jiMtlwl 
S34. 

MA8TSR  AND  SERVANT.— See  Fmk,  4^ 

11,  15. 

1 .  The  defendant,  who  was  a  merchant,  cm- 

Sloyed  a  master-porter  to  remove  a  quantity  of 
our  from  a  war^ouae ;  the  mssto'-potter  po- 
fonned  the  work  by  portera  in  his  emjdoj,  and 
in  consequence  of  their  rsiili  miiiii,  a  ta^  k 
flour  fell  on  the  plaintifT  and  injured  hhn^. 
Held,  that  an  actioa  for  damagea  waa  pni«rlj 
brought  against  the  defendsmL  Ban&mm  v. 
Murray,  149. 

2.  In  tnspass  for  sdiing  Ae  plaintiff's  boat, 
it  appeared  that  the  horse  trcipamed  upon  the 
defendant's  garden,  and  afterwards  ae^ei  iaU 
the  highway,  whereupon  the  defendant's  servia^ 
without  his  master's  authority,  drove  him  \»A 
into  the  garden,  and  diattmined  him,  dtin^ 
feasant  -.—Held,  that  die  master  ws«  notir^on- 
nble  for  the  act  so  done,  it  bong  ■kogetho'  m- 
lawful  and  unauthorised.     LfS—  v.  Afarftn, 


MONEY  HAD  AND  RECEIVED. 

A.  agreed  to  s^  B,  two  horaea  for  eM,  on  ceo- 

dition  that  B.  should  pay  10/.  more  if  he  kept 

them  for  a  month,  and  ^ould  be  at  Kbcrly  U 

return  them  within  a  month,  upon  paying  ]0L 


DIGEST. 
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of  all  sums  of  money  mcntione  J  in  the  declara- 
tioii«  The  replication,  new  ar>signed  as  to 
17 A/.  17#.,  that  the  action  was  brought,  not  for 
the  causes  in  resjiect  of  which  that  sura  was  paid, 
but  for  a  like  sum,  on  different  promises,  and 
denied  the  payment  as  to  the  rest  of  the  monies. 
Pleas  to  new  assignment :  firH,  payment ; 
second,  that  the  causes  of  action  are  not  different, 
and  issue  joined : — Heid,  first,  that  the  p!ea  of 
payment  is  not  confined  to  the  balance,  219/. 
1^.  6d,,  claimed  in  the  declaration ;  second, 
that  the  replication  does  not  admit  the  payment 
of  175/.  17 s,  as  made  in  respect  of  the  lialance 
claimed,  and  that  the  substance  of  the  issue  was, 
whether  the  defendant  had  paid  all  that  was 
due.  At  the  trial,  the  plaintiff  having  proved 
that  the  causes  of  action  were  different: — fJeM^ 
that  to  entitle  the  defendant  to  a  verdict,  it  was 
not  sufficient  for  him  to  prove  payments  making 
up  the  difference  between  219/.  L2s.  6d.  and 
1 75/.  1 7#.    Alsten  v.  MiUs,  739. 

II.  Pleas. 

1 6.  The  plaintiff  alleged  that  the  defendants 
impounded  his  cattle,  and  that  the  pound  was 
then  in  an  unfit  state,  8ic  whereby  special 
damage  accrued.  The  defendants  traversed  the 
allegation  that  the  pound  was  in  an  unfit  state, 
Jfec,  omitting  the  word  '•  then  :" — Held,  never- 
theless, that  the  issue  raised  was  as  to  the  state 
of  the  pound  at  the  time  of  impounding,  and 
not  as  to  the  general  state  of  the  pound.  Wilder 
V,  Speer,  378. 

17.  After  a  plea  of  tender  generally  to  a  de- 
claration in  assumpsit,  the  defendant  cannot 
contest  the  terms  of^a  special  contract,  as  stated 
in  the  declaration.    Jewell  v.  Wyatt,  47. 

18.  To  a  declaration,  stating  that  the  defend- 
ant threw  water  on  the  plaintiff,  and  spoiled  his 
clothes,  the  defendant  pleaded,  Ist,  as  to  assault- 
ing the  plaintifi'and  spoiling  his  clothes,  justifi- 
cation ;  and,  as  to  the  residue  of  the  trespasses, 
not  guilty : — Held,  Ist,  that  the  throwing  water 
on  the  plaintiff  was  a  battery  ;  2d,  that  the  bat- 
tery was  not  justified.    Pursell  v.  Horn,  392. 

19.  In  a««r/mpW/ to  recover  126/.  the  defen- 
dant pleaded  as  to  50/.,  parcel,  &c.,  that  the 
plaintiff  ought  not  further  to  maintain  his  action, 
Decause  after  the  commencement  of  the  action, 
the  defendant  endorsed  to  the  plaintiff  a  bill  of 
exchange  for  82/.,  in  full  satisfaction  and  dis- 
charge of  the  promise  of  the  defendant,  and  of 
all  damages  sustained  for  the  non-performance 
of  the  said  promise.  In  another  plea  he  pleaded 
payment  of  80/.  in  the  same  form.  The  repli- 
cation traversed  the  pleas,  and  after  a  verdict 
found  for  the  defendant : — Held,  that  the  pleas 
were  good,  and  that  the  plaintiff  was  not  entitled 
to  j  utlgment  non  obstante  veredicto,  Co rhett  v . 
Swinbum,  511. 

20.  In  trover  by  the  assignees  of  a  bankrupt, 
a  plea,  denying  that  the  pliuntifis  are  assignees. 


puts  in  issue  the  petitioning  creditor's  debt  and 
the  act  of  bankruptcy.   Buckstone  v.  Frost,  586. 

21.  Trespass  for  breaking  down  a  wall  of  the 
plaintiff,  bounded  on  the  north  by  a  workshop 
of  the  defendant  Pleas:  Firsts  not  guilty; 
Second,  that  the  wall  was  not  plaintiff's  wall ; 
Third,  that  the  wall  was  the  wall  of  defendant; 
and  Fourth,  that  the  wall  was  a  party  wall, 
standing  partly  on  land  of  the  plaintiff,  and 
partly  on  land  of  the  defendant.  The  jury 
having  found  the  fourth  issue  for  the  defendant : 
— Held,  that  he  was  also  entitled  to  the  verdict 
on  the  second  issue.  Murley  v.  M^Dermott, 
226. 

22.  In  an  action  for  a  libel,  which  stated  that 
the  plaintiff  had  become  a  surety  in  an  election 
petition  for  500/.,  although  he  was  then  in  insuf- 
ficient circumstances,  and  further  observed  that 
the  plaintiff  was  hired  for  the  occasion  ;  the  de- 
fendant pleaded,  that  the  statement  that  plaintiff 
was  in  insufficient  circumstances,  was  true,  and 
was  part  of  public  proceedings  before  a  legal 
Court,  and  that  the  matter  charged  as  libellous 
was  a  fair  account  of  the  proceedings,  and  a  bond 

fide  comment  thereon : — Held,  that  the  plea  of 
justification  was  properly  pleaded,  and  that  the 
jury  were  properly  directed  to  find  a  verdict  for 
the  plaintiff,  if  they  believed  that  the  facts  stated 
had  not  been  proved,  or  that  the  comment  on 
them  was  not  bond  fide.   Cooper  v.  Lawson,  601. 

23.  Where  matter  complained  of  as  libellous 
consists  of  a  statement  of  facts,  and  a  comment 
thereon,  which  comment  is  not  a  necessary  in- 
ference from  the  facts,  a  plea  of  justification  is 
bad,  unless  it  justifies  the  comment  as  well  as 
the  facts,  and  it  is  for  the  jury  to  say  whether 
the  evidence  justifies  the  comment  as  well  as  the 
facts.    Id, 

24.  Trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  chasing  his  sheep  to  other 
places,  and  keeping  them  there ;  and  afterwards 
chasing  them  to  other  distant  places.  Plea,  as 
to  ch&sing  the  sheep  elsewhere  than  in  the  plain- 
tii  's  close,  that  the  defendant  was  possessed  of 
a  messuage,  &c.,  the  occupiers  whereof  for 
thirty  years  next  before  the  said  several  times 
when^  «Jyc^  had  enjoyed  common  of  pasture,  ap- 
purtenances, &c.,  and  justifying  the  chasing  the 
sheep  from  the  common,  as  disturbing  the  de- 
fendant's right  :—Held,  that  this  plea  does  not 
aver  only  possession  of  a  right  of  common,  but 
that  it  avers  a  right  of  common  in  a  gue  estate, 
substituting  for  time  immemorial,  the  30  years 
under  2  &  3  W.  4,  c.  74,  and  therefore  tha't  the 
plea  was  bad ;  because,  under  that  Statute,  the 
thirty  years  must  be  averred  to  be  thirty  years 
next  before  the  existing  (or  possibly  some  other) 
suit,    Richards  v.  Fry,  116. 

25.  In  covenant  on  a  deed  of  indemnity,  a 
part  of  a  former  deed  between  the  same  parlies 
was  recited,  and  the  defendant  did  not  by  his 
plea  dispute  the  validity  of  the  recited  deed : — 
Held,  that  the  deed  could  not  be  referred  to,  for 
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the  Enguhy  for  the  satisfaction  of  persons  whose 
property  had  heen  impronerly  seized  during  the 
French  revolution,  the  aisposal  of  which  sum 
was  regulated  hy  the  Stat.  59  G.  3^  c.  31.    Id. 

8.  Where  disputes  had  arisen  between  certain 
freemen  of  a  Borough,  whose  rights  of  pasturage 
on  some  land  were  reserved  by  the  second  section 
of  the  Municipal  Reform  Act,  and  the  new  cor- 
poration, as  to  the  right  to  cut  dovm  the  trees  on 
the  huid,  and  an  injunction  had  been  obtained 
from  the  Court  of  Chancery,  this  Court  granted 
a  mandamus  to  allow  inspection  of  the  deeds, 
&c.,  which  were  in  the  po^ession  of  the  new  cor- 
poration, in  order  to  enable  the  freemen  to  dis- 
solve the  injunction.  The  Queen  v.  The  Maffor 
qf  Beverley,  343. 

9.  A  mandamus  does  not  lie  to  compel  the 
board  of  guardians  of  a  Poor  Law  Union  to  ad- 
mit, as  derk  to  the  board,  one  vfho  claims  to  have 
been  duly  elected  to  that  office.  The  Queen  v. 
The  Guardians  <ifthe  Dolgelly  Union, 

10.  Mandamus  refused  to  compel  a  railway 
company  to  convey  goods  along  the  railway, 
where  tney  had  agreed  with  some  carriers  to 
carry  their  goods  to  the  exclusion  of  all  others, 
it  not  appesring  tliat  they  were  compelled  by 
their  Act  of  incorporation  to  convey  all  goocfs 
ofibred  for  conveyance.    Ex  parte  Robins,  578. 

11.  The  Court  will  not  grant  a  mandamus  to 
enforce  the  general  law  of  the  land,  where  it 
may  be  enforced  b^  action,  though  they  vnll  in 
some  cases,  where  it  may  be  enforced  by  indict- 
ment.   Id, 

19.  The  old  freemen  of  a  borough  and  the 
new  corporation,  both  claimed  to  receive  the  rents 
of  certain  public  property  within  the  borou^, 
and  at  a  public  meeting  it  was  agreed  that  the 
defendant  should  receive  the  rents  pending  the 
dispute,  and  invest  them  in  a  bank.  A  resident 
freeman  and  burgess,  who  was  liable  to  contri- 
bute to  the  borough  rate,  applied  for  a  manda- 
mus to  compel  the  defenilant  to  pay  over  this 
money  to  the  treasurer,  in  aid  of  tlie  borough 
fund ;  but  the  Court  discharged  the  rule,  upon 
the  ground  that  the  applicant  was  not  the  proper 
person  to  make  the  application.  The  Queen  v. 
Frost,  664. 

13.  A  local  Act  required  a  select  vestry  from 
time  to  time  to  make  rates  for  the  relief  of  the 
poor,  and  also  for  the  support  and  repair  of  the 
churches,  and  rate-payers  were  empowered  to 
appeal  to  the  vestry  and  also  to  the  Quarter- 
Setisions.  It  was  also  provided,  that  nothinj^  in 
the  Act,  contained  should  avoid  any  ecclesiastical 
law,  or  in  any  manner  interfere  with  persons 
having  ecclesiastical  jurisdiction  over  the  parish : 
— HeM,  1,  that  notwithstanding  this  saving  of 
ecclesiastical  rights,  this  Court  nad  jurisdiction 
to  issue  a  mandamus  to  compel  the  vestry  to 
make  such  a  rate  for  the  repair  of  the  churches. 
2.  That  a  general  refusal  to  do  either  of  two 
things,  one  of  which  the  vestry  was  required  to 
do  by  Act  of  Parliament  was  sufficient  to  entitle 


the  churdiwardens  to  a  mandamus.  3.  That  t 
colourable  a4)ouninient  of  the  queatioo,  under 
the  pretence  of  waiting  until  the  diurcfawardaii 
had  furnished  estimates  of  the  amn  of  money 
which  would  be  required  for  the  repair  of  tlie 
churches,  was  equivalent  to  a  positive  refusal  to 
make  a  rate.  The  Queen  ▼.  The  S^ect  Festry 
qfSt,  Margaret,  Leicester^  673. 

14.  The  Court  will  not  award  a  pevemploiy 
mandamus,  on  part  of  a  record,  while  pait  « 
the  proceedings  on  the  fanner  mandamus  re- 
main incomplete.    The  Queen  y.  Baldwin^  ttl. 

15.  If  distinct  demands  are  made  for  paymeat 
of  two  sums  of  money,  both  of  whidi  aremuaed, 
and  on  an  application  for  a  mandamus  to  coia- 
pel  the  pajrment  of  them,  the  Court  granls  die 
application  as  to  one,  but  refuses  it  as  to  the 
other,  on  the  ground  that  the  party  ia  not  entitled 
to  it ;  the  Court  will  nevertheless  allow  the  ap- 
plicant his  costs,  under  the  1  W.  4,  c  SI,  s.  6. 
Ex  parte  Turner,  305. 

16.  ^Vhere  a  mandamus  had  insned,  direded 
to  the  wardens^  overseers,  and  inhabitants  of  a 
parish,  requiring  them  to  make  a  rate  for  the 
payment  of  saliuries  due  to  the  chaplains  of  tbe 
parish,  the  Court,  in  the  exercise  of  tbsir  dis- 
cretion, under  1  W.  4,  c  21^  granted  costs  to 
the  prosecutors,  and  niade  the  rule  absdnte  &r 
the  costs  against  such  of  the  inhabitanta  as  hid 
made  a  return  to  the  mandamus,  ne  Qvsea 
V.  The  Wardens  qf  8L  Saviour^s  Southwark^ 
S34. 


MASTER  AND  SERVANT. 

11,  15. 


POOB,4, 


1.  The  defendant,  who  was  a  merchant,  em- 
ployed a  master-porter  to  remove  a  quantity  of 
flour  from  a  warehouse ;  the  master-porter  per- 
formed the  work  by  porters  in  his  employ,  sid 
in  consequence  of  their  cardessness,  a  sack  of 
flour  fell  on  the  plaintiff  and  injured  him  :— 
Held,  that  an  action  for  damages  was  property 
brought  against  the  defendant.  BanJuesM  v. 
Murray^  149. 

2.  In  trespass  for  seizing  the  plaintiff's  hone, 
it  appeared  that  die  horse  trespassed  upon  the 
defendant's  garden,  and  afterwards  esc^ied  into 
the  highway,  whereupon  the  defendant's  servant 
without  his  master's  authority,  drove  him  bad 
into  the  garden,  and  distnined  him,  damage 
feasant : — Held,  that  the  master  was  not  re^oo- 
sible  for  the  act  so  done,  it  being  altogether  un- 
kwful  and  unauthoiixed.  Ztjyetu  y.  JUtarfis, 
500. 

MISDEMEANOR.— See  Cebtiorari,  5,  T.— 
Commitment.— Crimikai.  Law. 

MONEY  HAD  AND  RECEIVED. 

A.  agf  eed  to  sell  B.  two  horses  for  80A,  on  con- 
dition thatB.  should  pay  10/.  more  if  he  kept 
them  for  a  mouth,  and  should  be  at  hbfrty  (o 
return  them  within  a  month,  upon  paying  10/^ 
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the  bailiwick  of  the  defendant,  whereof  he  had 
iM>tice,  yet  that  the  defendant,  intending,  &c., 
would  not  levy,  and  that  the  defendant's  bailiff^ 
by  the  direction,  falsely  returned  nulla  bonu:  — 
Jfeldf  bad  on  general  demurrer.  The  second 
count  was  for  a  false  return  to  a  fi,  fa,  on  a 
judgment  against  B.,  in  Q.  B.  Plea:  that, 
after  the  return,  the  plaintiff  impleaded  B.  in 
Q.  B ,  on  the  judgment  and  recovered  judgment, 
by  means  whereof,  the  previous  judgment  be- 
came merged  and  satisfied,  and  the  plaintiff 
waived  ihefi,/a.  and  discharged  the  defendant: 
— Held,  bad  on  special  demurrer,  titcher  v. 
King,  69 1. 

III.  Replications. 

38.  In  an  action  of  trespass  for  destroying  a 
weir,  the  defendant  pleaded  that  the  weir  was 
wrongfully  placed  in  a  part  of  a  common  navi- 
gable river : — Held,  that  the  plaintiff,  who  relied 
on  a  grant,  which,  in  effect,  took  the  site  of  the 
weir  out  of  the  public  navigable  channel  of  the 
river,  properly  abstained  from  setting  out  that 
grant ;  and  that  a  replication,  which  replied  only 
that  such  part  of  the  river  was  other  than,  and 
wboUy  distinct  from  the  channel  in  which  the 
rig^t  and  user  of  navigation  existed,  and  was  not 
a  public  common  navigable  river ;  was  substan- 
tiidiy  correct,     WilliavM  v.  Wilson,  47  7. 

39.  In  trespass  for  breaking  and  entering  a 
dwelling-house,  and  seizing  goods  therein,  the 
defendant  justified  under  a  writ  o^fi.fa.  and  a 
warrant  thereon.  The  plaintiff,  in  bis  replica- 
tion, admitted  the  issuing  and  delivery  of  the 
writ,  and  of  the  warrant  modo  et  foftnd,  and 
concluded  with  de  injuria  sud  absque  residua 
catua :  Held,  that  under  this  pleading  the  onus 
lay  upon  the  defendant  to  prove  that  the  seizure 
was  made  under  the  writ  and  warrant.  Camdby 
v.   H'elbt/,697. 

40.  Debt  on  bond.  Plea:  bankruptcy  of 
the  plaintiff,  and  that,  by  reason  of  the  premises, 
his  assignees  had  become  entitled  to  the  debt. 
Replication :  that  before  the  bankruptcy,  by  an 
indenture  reciting  that  the  plaintiff  was  indebted 
to  I.  A.  G.  and  M.  E.,  on  a  cognovit  for  a  larger 
amount  than  the  bond,  the  plaintiff  had  assigned 
the  bond  to  them  as  a  farther  security,  subject 
to  a  proviso  for  redemption,  and  that  the  debt 
Btill  due  to  them  was  larger  than  the  amount  of 
the  bond,  and  that  the  action  was  brought  for 
their  benefit.  On  special  demurrer: — Heldy 
1.  I'hat  the  plaintiff  was  not  bound  to  make 
profert  of  the  indenture.  2.  That  the  replica- 
tion was  correct  in  setting  out  the  special  facts, 
and  would  have  been  had  had  it  traversed  that 
the  assignees  had  become  entitled.  3.  That 
such  facts  showed  that  the  debt  did  not  vest  in 
the  assignees.     Dangerfield  v.  Thomas ^  693. 

41.  In  assumpsit  for  goods  sold,  plea  coverture, 
the  plaintiff  replied  that  at  the  time  of  delivering 
the  gooiis,  the  defendant  was  living  apart  from 
Iter  husband  and  in  adultery,  and  tliat  her  hus- 
band was  not  liable  to  pay,  nor  did  pay  the 


defendant's  debts;  that  the  plaintiff  did  not 
know  the  defendant  was  covert,  or  that  she  was 
living  in  adultery  ;  and  that  after  the  death  of 
her  husband,  the  defendant,  in  consideration  of 
the  premises,  promised  to  pay,  &c.: — Htld,  that 
the  replication  was  bad,  as  a  departure  from  the 
declaration ;  and  also,  that  there  was  no  suffi- 
cient averment  af  the  death  of  the  husband 
Meyer  v.  Haworth,  456. 

POOR.— See  Evidence,  10,25. — Mandamus,!, 
9  — Overseers.— Sessions,  1,  2,  3,  4,  5,  6, 
7,  8,  13. 

I.  Rates. 

1.  A  rate  upon  a  Gas  Company  was  made 
upon  an  estimate  of  the  sum  which  a  respon- 
sible yearly  tenant  would  give  for  the  lands, 
buildings,  and  gasometers,  togetlier  with  the 
mains  and  pipes,  the  tenant  paying  all  rates  and 
doing  all  the  ordinary  repairs  required,  but  not 
providing  for  the  renewal  of  the  various  works 
when  necessary : — Held,  first,  that  the  general 
principle  upon  which  the  rate  was  made  was 
correct,  but  that  a  further  allowance  ought  to  be 
matle  for  the  cost  of  the  renovation  of  the  va- 
rious works.  Secondly,  that  by  this  mode  of 
making  the  assessment  the  profits  of  the  com- 
pany were  not  rate<l.  The  Queen  v.  The  Cam- 
bridge Gas  Light  Company,  273. 

2.  Where  a  gasometer  is  in  one  parish,  and 
the  main  and  pipes  for  supplying  gas  run  through 
various  other  places,  some  parishes,  some  extra 
parochial : — held,  first,  that  the  proper  mode 
of  rating  the  gas  works  is  not  to  rate  the  receipts 
in  each  parish,  but  to  assess  a  sum  in  propor- 
tion to  the  quantity  of  apparatus  in  each  parish, 
as  in  the  case  of  a  mileage  calculation  which  is 
made  with  reference  to  the  whole  line  of  a  canal. 
Secondly,  that  the  extra-parochial  places  were 
not  liable  to  contribute  to  the  rate  at  all.    Id, 

3.  in  a  poors  rate,  made  for  the  parish  of 
Ware,  the  Maiquis  of  Salisbury  was  rated,  as 
occupier  of  land,  described  as  Ware  bridge, 
whicn  was  a  bridge  built  on  wooden  piles  across 
the  river  Lea.  It  appeared,  in  a  special  case 
sent  from  the  Sessions,  that  the  brjdge  was 
partly  in  Ware,  and  partly  in  the  parish  ot  Great 
AmweU,  and  in  the  latter  parish  thf-re  was  a 
housfl^^Miiipicd  by  a  toll-collector.  The  Mar- 
quis wti/SiB  ancestors  had  been  accustomed  to 
repair  tte  bridge,  but  not  the  road  upon  it. 
The  toll-collector  received  tlie  tolls  as  renter  of 
them  from  year  to  year,  under  a  paroi  agree- 
ment with  the  Marquis  The  case  then  set  out 
several  ancient  documents,  which  raised  a  strong 
probability  that  Ware  was  a  manor  witliin  the 
honour  of  Hertford;  and  that  the  Marquis  and 
his  ancestors  were  entilted  to  the  toll,  as  a  toll 
traverse :— //e/rf,  first,  that  the  Sessions  wgre 
justified  in  finding  that  the  Marquis  was  owfcr 
of  the  land  on  which  the  bridge  was  built :  and 
that  there  was  an  occupation  of  the  land  by  the 
Marquis  in  respect  of  the  tolls,  as  tolls  traverse. 
Secondly,  tiiat  the  occupation  was  beueticia'. 
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inasmuch  as  by  the  clemise  of  the  tolls  by  parol, 
no  interest  passctl  out  of  the  Marquis ;  and  the 
receiver  was  a  mere  bailiff  for  the  collection  of 
them.  Thirdly,  that,  as  the  land  in  Ware  con- 
tributed to  the  earning  of  the  tolls,  it  was  im- 
material that  their  actual  perception  was  in 
Great  Amwell,  Fourthly^  that  the  Sessions 
ought  to  have  found  all  Uie  facts,  from  which 
the  Court  might  draw  a  legal  inference ;  and 
that  it  is  not  sufficient  to  state  documentary 
evi<lence,  without  finding  the  facts  specifically. 
2'he  Queen  v.  The  Marquis  of  Salisbury,  444. 

4.  W.  L.  entered  into  an  afireement  to  be  the 
servant  and  head  brewer  of  R,  &  Co.  Part  of 
the  consideration  for  his  service  consisted  in  t^e 
occupation  of  a  house  on  the  premises  of  R.  & 
Ca,  free  of  rent  and  taxes,  R.  &  Co.  reserving 
to  themselves  the  right  to  place  another  servant 
in  the  same  house,  on  paying  W,  L.  for  his 
board  and  lodging.  W.  L.  afterwards  rented 
and  occupied  another  house,  the  rent  and  taxes 
of  which  were  paid  by  R.  &  Co.: — lield^  that 
W.  L.  was  liable  for  the  poor  rate  in  respect  of 
the  occupation  of  the  second  house-  The  Queen 
V.  M  all  Lynn,  366. 

5.  Msible  stock  in  trade,  yielding  a  profit,  is 
rateable  to  the  poors'  rate,  notwithstanding  the 
provisions  of  the  Parochial  Assessment  Act, 
6  &  7  W\  4,  c  96 ;  and  a  rate  was  quashed  on 
the  ground  that  such  stock  in  trade  was  omitted, 
although  no  ancient  usage  to  rate  it,  was  proved 
to  have  existed.    77^  Queen  t.  Lumedaine,  587. 

II.  Sbttlexkint. — See  Evidence,  26. 

6.  A  settlement  is  gained  by  a  pauper  who 
ocvu).ues  and  pays  the  rent  for  a  tenement  on  a 
hiring  at  10/.  ii3>r  a  year,  the  landlord  ain^eing 
to  pay  ail  taxes  and  pay  mentis  though  the  Uiid- 
K^rxl  15  ihenflw  obliged  to  pay  a  sum  for  tithes. 
The  Quern  v.    TUe   luhabiianU  if  St.  John, 

7.  An  intlenture  was  prej^ane*!  fv^r  binding  an 
apprcnUvV  for  r.ve  years,  and  t^'fore  execution, 
it  w*s  aute-*Utt\?,  ior  the  purpose  of  mskmjr  it 
ap(H^r  thAt  the  term  wassc-Ten  vi-^rsw  Ttie  Ses- 
sK'Us  statcvi  thc^^  fact&«  and  fcund  that  the 
jkht  lation  had  Kvn  fraudulendx  m^de,  to  cive 
the  AppfvnUxV  the  helH^^it  of  the  5  Eii^c  4: — 
//r.^.  th;tt  thi^  S:*$scoii$  w^n*  enuikdisftid  the 
ttaux) :  that  tho  tAc&»  stateii  jitstiMI  At  find- 
i»}i ;  aihI  ihAt  *n  imWntunf  thi3  frtsiolecuy 
aUv'itNK  w*$  >v<»K  Aiui  uo  s^f^tJccxn:  cotil-J  be 
^ai^hn)  b)  jvrxicr  unJer  x      Tif  i^%fe%  x.  Tie 

s.  A  jNAUix-^^  hi*  wi:V  iKvi  six  c^ilJJea,  w>»Te 
f\Hiv>\\t  bx  *;,  v'^rvUf  of  reckon!  :o  the  jteisii  ot 

l^niu\l»     I't^e  ir.A— Jj:v  v^'  th-e  j-au^.vr  a:xi  b>2s 


IV'^    Ji^'Vj. 
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birth  settlement :  ^  eld,  a  ▼linst  this  order,  tlut 
the  parish  of  W.  might  give  the  decree  of  the 
Ecclesiastical  Court  in  evidence,  to  prove  the 
illegality  of  the  marriage  of  the  pauper's  father 
and  mother.  Tlte  Queen  ?.  Tke  InhabUanU 
of  Wye,  128. 

9.  By  the  57  sec.  of  the  4  &  5  W.  4,  c  70,  a 
man  marrying  a  woman  who  has  children  bring 
under  the  age  of  sixteen,  becomes  thereby  bound 
to  maintain  such  children  till  they  attain  six- 
teen, or  the  mother  dies :  and  for  the  purposes 
of  the  act,  they  become  part  of  his  fainily,  bot 
they  do  not  thereby  gain  any  settlement  in  bis 
parish.  The  Queen  v.  The  Churchwardens  of 
Wendran,  27. 

10.  The  burthen  of  compellina:  die  husbuid 
to  maintain  such  children,  according  to  the  pro- 
vision of  the  Statute,  falls  upon  the  parish  in 
which  the  children  are  settled  previous  to  the 
mother's  marriage.    Id. 

1 1.  A  carpenter's  apprentice  met  widi  an  ac- 
cident, and,  with  the  consent  of  his  master,  be 

i  went  to  his  father's  house,  in  Melton  Mowhraff, 
[  an  adjoining  parish,  and  during  the  lime  that 
he  was  unable  to  work  at  his  ordinary  trade,  and 
whilst  be  was  residing  with  his  father,  his  mas- 
ter empk>yed  him  to  sell  lottery  tickets  in  the 
neighbouring  villages,  in  which  the  prises  were 
articles  manufactured  by  his  master ;  and  the 
apprentice  received  one  idiilling  for  each  of  die 
tickets  sold;  but  the  master  did  not,  in  any 
other  manner  contribute  towards  his  maiote- 
nance,  although  he  promised  to  pay  the  surgeon's 
bill : — Heldy  that  the  relationslup  of  master  aod 
I  apprentice  continued,  and  that  the  apprentic-e 
gained  asettlement  in  Mellon .  l/ov&ra^,aithoogh 
the  sale  of  the  tickets  was  onlawfuL  The  Queen 
V.  The  Inhabitants  of  Somerby,  697. 

11a.  A  statement  of  the  grounds  of  appeal, 
that  the  |»auper  "  abftut"  the  year  IS  13,  rented 
a  tenement  in  a  third  parish,  vvhereby  he  gained 
asettlement  there,  is  sufficient.  The  Quean  v. 
the  Justices  of  Derbyshire,  3'^3. 

III.  Other  Mattkrs. 

12  Where  land  was  devised  to  certain  trus- 
tees, and  their  heirs,  and  to  the  churchwardens 
and  overseers  of  the  parish,  for  the  time  btiiu:, 
upon  trust,  to  hold  one  moiety  of  the  rents, 
towards  the  better  relief  of  the  most  poor  and 
nee»*y  people,  of  good  life  and  conversation, 
which  should  be  inhabiting  witliin  the  ptrisii, 
aziti  the  other  moiety,  to  put  forth  one  or  more 
p*x»r  boys  ot  the  parish  to  be  apprentices :  HHd, 
ihxi  xhese  iands  were  not  x-ested  in  the  churcb- 
wAT^^tcs  and  overseers  of  the  parish  by  virtue  of 
K:e  id  t^eo.  3,  c.  12,  sec.  1 7.     AUason  v.  Stark. 

1;^  An  art  of  Parliament  passeil  to  ealarge 
li^-  jvwcrs  panted  by  charter  to  the  co^eroors 
V :  A  c^i-'iLtue  cvwpoTAdoo,  allowed  them,  inde- 
...r:  'jt-^\  v4  any  control  by  the  officers  ot  tbc 
;  ur^  withm  wliich  the  pivinises  of  such  C^  • 


ration  were  situated,  to  receive  children  from  I 
any  other  [urisb,  but  provided,  that  children  bo  ■ 
rtrceive<l  should  not  gun  any  seltlement  in  the 
parish,  and  it  then  went  on  to  enact,  that  the 
premises  of  the  corporation  should  not,  at  any 
future  time,  paj  higher  rates  than  were  then 
aisesseil  on  theni  by  the  parish  -.  —  Held,  ihat  the 
Act  did  not,  hy  these  proviuons,  take  the  site  Of 
the  buildings  of  the  corporation  out  of  the 
parish,  but  that  if  a  child  was  found  exposed  , 
and  deserted  within  their  limits,  it  must  be 
tieated  as  bo  found  within  the  parish.  The 
Queen  r.  The  Dirtctortoflhe  Foorof  St.  Pan- 
erat,  96. 

11.  A  child  was  cariied  in  a  covered  basket  | 
lo  a  charitable  corporatioa,  and  the  basket,  the  I 
real  nature  of  its  contents  being  carefully  con-  ' 
cealed,  was  delivered  to  the  porter  of  the  corpo* 
ration  ;  and  waa  fraudulently  left  with  him : — 
I/eld,  that  the  child  was  "exposed  and  deserted," 
and  bcin;;  bo  expoaeit  snd  deserted  within  the 
limits  of  the  parish,  became  thereby  chargeable 
to  the  parish.    Id. 

16.  Where  the  fcovernots  of  an  hospital  make 
certain  rules  as  to  the  admission  of  persons 
within  it,  if  their  serrani  is  deceived  into  allow- 
ing a  child  t0  be  brought  within  the  walls  of  the 
hospital  in  violation  of  those  rules,  his  negligence 
will  not  make  the  hospital  liable  for  its  siipporL 
Jd. 

16.  An  oriler  of  two  justices  of  the  county  of 
Kent,  recited  an  application  by  the  churchwar- 
deni,  &c.,  of.  Set.,  m  the  county  of  K.,  for  an 
order  upon  T.  G.  of  M.,  in  the  sud  county,  to 
maintain  his  father,  &c.,  and  then,  among  other 
tilings,  adjudged  the  said  T.  G.  to  pay  a  certain 
aum  : — Held,  by  Palteton  and  Coleridge,  Js. ; 
duhitanle,  Liltledule,  J.,  that  the  adjudicative 
|iart  of  the  order  sufficiently  stated  the  residence 
oJ  T.  U.  to  be  within  the  Jurisdiction  of  the 
justices.     The  Queen  v,  Toke.  281. 
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1  defenibnt  is  misnamed  in  a  writ  of 
served  on  him, and  the  plaintiff  en  ten 
an  appearance  under  the  statute  in  the  r%ht 
name,  thi*  affidavit  of  service,  on  which  the 
appearance  is  entered,  must  correspond  with  that 
appearance.     Deal  v.  Day,  199. 

4.  The  20th  section  of  the  Statute  8  &  3 
W.  4,  c.  39,  as  to  serving  writs  in  parts  of  a 


fithin    and   surrounded   by    another    county. 

Lavu  v.  Sherlock,  STl.  i 

5.  On  moving  for  a  dUiringat  to  compel  an 
appearance,  where  the  initial  only  of  the  defend- 
ant s  christian  name  isknown,  from  his  signature 
to  a  bill  of  exchange,  oo  which  the  action  was 
brought,  there  must  be  an  affidavit  that  the  hill 
was  signed  by  initials  only.     Wortej/  v.  Cun- 

6.  la  order  to  obtain  a  duiringas  to  compel 
an  appearance,  it  is  necessary  that  the  oWect  of 
callii^g  should  be  stated  on  making  the  first  of 
the  three  requisite  caller    Edwardty.  Bttrgbart, 


If.  Irheoularity. 

T.  If  the  service  of  a  writ  of  summons  is  irre- 
gular, by  being  served  in  the  wrong  county,  the 
ilefendant  muBt  apply  promptly  to  set  it  awde, 
and  cannot  watt  until  he  has  notice  of  declara- 
tion.   DavU  v.  Skerhek,  571. 

8.  A  delay  of  ten  days  is  loo  great.    Id. 


P0UND.-3ee  Pleading,  16. 

PR.ACTICE.— See  Aivm a vit.— Amendment. 
— Arbitkatiun.  — Arrest. —  AttjIchiient. 
— Attohnkt,  —  Baiu —  Certiorari. — 
Costs.  —  Ejectment.  —  iHTKRPLBAnER.  — 

JvnOUKNT  AS  IN  CASE  OF  A  NoNSOIT.— New 
ThIA[_ — l'AnTICin.AH8    OP    UtlHAHO. — Pltl- 

winkh. — Quo   Warhanto.  —  SuEitipr. — 
Vbnie. — Warrant  op  Attvrnby. 

I.  PiiaoESi- 

1.  A  writ  of  summons  may  not  be  served  in  a 
dilT^rent  county  from  that  mentioned  in  iL 
Argent  v.  Reynold*,  198. 

3.  The  Court  will  grant  a  rule  to  set  asiile  the 
copy  of  a  writ  of  summons,  and  the 
then.'or,  lor  irregularity,  tliough  lliere  is  c 
gularity  in  the  cojiy,  but  uoly  iu  the  servii 


step  in  the  cause  as  will  prevent  the  defendant 
applying  to  set  aside  the  service.     Id. 

10.  A  rule  nifi  for  a  new  trial,  obtained  by  a 
□ew  attorney  withoat  an  order  to  change  the 
attorney,  is  irrq^lar,  anil  will  be  itischargeil, 
though  a  motion  for  that  purpose  is  not  made 
until  two  'I'erms  have  elapsed.  Doe,  dem, 
liloomer  v.  hrangom,  314. 

1 1.  Tlie  plaintiff  delivered  the  issue  without 
addine  the  timiliter,  but  the  Niti  Priui  record 
had  Ofunmititer  adiled  -.—Held,  after  verdict, 
that  Spas  no  ground  for  arrestiDg  the  judg- 
laenG^mrook  v.  Freneh,  Tl. 

13.  Scmble,  a  plea  of  privilege  as  an  attorney 
if  n  t  allowable,  does  not  entitle  the  plaintiff  to 
sign  judgment  as  for  want  of  a  plea.  Prior  t. 
amilh,  65. 

Ill  Prochedinos  TO  Afpeabahce. 

11.  The  omission  of  the  indoraement  of  the 
defendant's  place  of  abode  on  a  at,  so,,  may  be 
taken  advantage  of  by  tlie  ddendanU  Beltj/et 
V,  Thompmn,  3S9. 

l:i.  The  ('ourt  cannot  compel  an  attorney  who 
in  prut^cuiiug  a  cross  action  for  a  det'eudant.  to 
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accept  the  service  of  the  writ  of  summons, 
though  he  is  Iceeping  out  of  the  way  to  avoid 
service.    Farmeter  v.  Reed,  676, 

III.  Paupbr. 

16.  If  a  plaintiff,  in  the  progress  of  a  cause, 
obtains  an  order  to  sue  as  a  pauper,  the  defen- 
dant  cannot  thereupon  have  an  order  to  stay  the 
proceedings,  on  payment  of  the  debt  only  without 
the  costs.    Morvan  v.  Eannck,  576. 

17.  Under  the  rule  of  H.  T.  9  W.  4,  I.  s. 

110,  a  person  suing  in  form^  pauperis ^  may  be 
compelled  to  pay  the  costs  of  the  day  for  not 
proceeding  to  trial  pursuant  to  notice.  Gore  v. 
M or  phew,  331. 

IV.  Rules. 

18.  On  a  rule  to  show  cause  why  a  nonsuit 
should  not  be  entered,  the  Court  will  not  enter 
into  the  question  whether  a  new  trial  ought  not 
to  be  granted.    Macfarlane  v.  Ounn^  3^^8. 

19.  On  moving  for  a  rule  for  the  costs  of  the 
day  for  not . preceding  to  trial,  the  defendant 
cannot  have  a  stay  of  proceedings  until  they  are 
paid.  .'  CHbbs  v.  Goles,  544. 

90.  Separate  rules  roust  be  obtained  for  judg- 
ment as  in  case  of  a  nonsuit,  and  for  money 
deposited  in  lieu  of  bail,  to  be  paid  out  of  Court. 
Taylor  v.  Pitcher,  2t6. 

SI.  The  rule  to  enter  the  issue  is  entirely 
done  away  with,  since  the  rule  of  Court,  H.  T., 
4  Will.  4,  s.  15.    Hodgei  v.  IHley,  570. 

22.  If  a  rule  nisi  for  a  new  trial  is  obtained 
by  a  new  attorney,  without  an  order  to  change 
the  attorney  having  been  previously  had,  tlie 
plaintiff  is  not  at  hberty  to  treat  the  rule  as  a 
nullity,  and  to  sign  judgment.  Doe,  d.  bloomer, 
y.  Branston,  193. 

23.  A  rule  for  setting  aside  an  execution  for 
an  irregularity  owing  to  a  mere  mistake,  having 
been  made  absolute,  but  without  costs,  and  no 
terms  having  been  imposed  on  the  defendant,  as 
to  not  bringing  an  action,  and  an  action  having 
been  afterwards  commenced  in  a  different  Court, 
the  Court  will  not  af^rwards  rescind  the  former 
rule,  unless  the  defendant  will  consent  .!•  itay 
the  proceedings  in  the  action.  Abbott  tklffl^i^ 
wood,  6%6.  ^'M 

24.  The  Court  will  grant  a  rule  niat  only,  to 
enter  up  judgment  on  the  Speaker's  certiiicate, 
given  under  th&  Stat.  9,  G.  4,  c.  22,  s.  63.  Bailey 
V.  bond,  420. 

25.  A  defendant  in  custody  on  mesne  process, 
consented  that  an  attoi  ney  who  was  introduced 
to  him  by  the  plaintiff's  attorney,  should  act  as 
his  attorney,  and  he  accordingly  witnessetl  a 
cognovit  as  defendant's  attorney.  Held,  not  a 
sufficient  compliance  with  the  rule  of  H.  T.  2 
W.  4,  I.  72.     White  v.  Cameron^  169 

26.  The  i '  fendant  is  entitled  to  be  dischargetl 


out  of  custody,  if  taken  in  exMution  on  mdi  a 
cognovit  after  any  lapse  of  time.    Id. 

27.  A  writ  of  error,  coram  nobis,  cannot  be 
issued  as  of  course^  if  it  is  required  that  the  party 
suing  it  out  should  not  be  compelled  to  put  in 
bail,  but  a  rule  nisi  must  be  obtained.  Gibbi  v. 
Trevanion,  409. 

28.  \Vbere  a  rule  for  a  new  trial,  in  a  cause 
tried  before  the  sheriff,  has  been  moved  on  an 
affidavit,  which  does  more  than  verify  the  she- 
riff's notes,  the  Court  wiU  hear  an  aJffidavit  dki 
in  opposition,  on  cause  being  shown  against  the 
nile.     Forbes  v.  Townsend^  48. 

29.  In  Term  time  a  nde  of  Court  shook]  be 
obtained  to  remove  the  record  of  a  judgment  io 
an  inferior  Court  under  die  Statute  19  G.  3,  c. 
79.    Smithers  v.  Tanner,  84. 

V.  Sebvicb  of  RuitSs. 

30.  Service  of  a  rule  nisi  to  compute,  on  a 
sister  of  the  defendant,  at  his  house,  is  suffideot. 
noweil  V.  Williams,  585. 

31 .  The  Court  will  not  give  leave  to  stick  up  a 
notice  of  declaration  in  the  office,  whoe  the 
residence  of  the  defendant  is  known,  but  be 
cannot  be  got  at  to  be  served.  Graves  v.  WaU, 
50. 

32.  On  granting  leave  to  stick  up  notice  of 
declaration  in  the  office,  the  Court  will  not  give 
leave  for  future  notices  and  rules,  to  be  given  in 
the  same  way     iMyton  v.  Mason,  58. 

33.  On  moving  to  set  aside  a  notice  of  decla- 
ration on  the  ground  that  the  defendant  had  not 
been  served  with  the  writ,  he  must  swear  poa- 
tively  that  the  writ  never  came  to  his  hands  or 
knowledge.    Booth  v.  Hardy^  88. 

VI.  Miscellaneous* 

34.  In  an  action  against  the  public  officer  of 
a  banking  company  (esUblisbed  under  the  Sta- 
tute 7  G.  4,  c.  46),  a  suggestion  should  be 
entered  to  have  execution  against  the  partoen. 
Losanquet  v.  Hansford,  548. 

35.  It  is  not  necessary  to  have  separate  rules 
to  enter  the  suggestion  against  a  number  of  the 
partners,  one  joint  rule  being  sufficient.    Id. 

36.  The  Court  will  not  allow  a  suggestion  to 
be  entered  against  a  person  who  ceased  to  be  a 
partner  before  the  judgment  was  obtained,  it  not 
appearing  that  execution  against  existing  partoen 
had  proved  ineffectual.    Id. 

37.  An  application  to  review  the  decision  of  i 
judge  at  chambers,  in  vacation,  as  to  setting  aside 
proceedings  for  irregularity,  made  on  the  third 
day  of  the  following  term,  is  within  a  reasonable 
time.    Ingram  v.  Baldwin,  203. 

38.  AVhere  two  pleas  are  pleaded  to  the  whole 
declaration,  and  the  plaintiff  raises  an  issue  in 
fiict  on  one  plea  and  in  law  on  the  other,  the 
proper  form  of  the  issue  is  tarn  ad  trimandu 
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quamad  inqftirendum.     Codrington  v.  Lloyd,  sum  of  money  itito  Court  by  way  of  compensa- 

672.  tion  iu  an  action  of  trespass,  under  the  Statute 

39.  TiTspasB  for  breaking  and  entering  a  3  and  i,  W,  4,  c.  42,  s.  21,  made  before  deda- 
dwelling-house^  antl  taking  away  goods  therein,  ration,  is  good.    Edwards  v.  Price,  82. 
Pleas;  fir8t,not  gallly;  secondly,  that  the  house  47.  Semble,  that  a  plea  stating  the  payment 
and  goods  were  not  the  house  and  goods  of  the  into  Court  to  have  been  made  before  declaration, 
plaintiff;  third'y,  that  the  goods  were  seized  as  jg  good  on  demurrer.    Jd. 

part  of  the  effects  of  a  bankrupt's  estate,  whereof  ^o    a*   n         *     r*          r  *  r     *u   j  /---.j 

the  defendant  was  assignee.    The  juJy  found  J^'  ^t  all  events  after  venhcfor  the  defcffld- 

that  the  house,  and  part'^of  the  goods,  belonged  *°^;  ?"  f '^  '"^^  ^,  ^  ^'^^^^f '  ^  P^^^  ^^^^ 

to  the  plaintiff,  and  that  the  other  goods  were  ^    ."*f  ^  '  '""Tr)  ^^"^  ^IT^  /T""*' 

partof  the  bankrupt's  estate  :-^«/(/,  that  the  ^^^e  judgment  non  obstante  veredicto.    Id. 

issues  on  the  second  and  third  pleas  were  divi-  49.  If  the  15th  of  April  falls  on  one  of  the 

sible,  and  that  the  defendant  was  entitled  to  have  days  between  the  Thursday  before  and  the  Wed- 

the  finding  of  the  jury  so  entered  in  the  postea.  nesday  after  Easter  day,  it  is  still  to  be  reckoned 

Routledge  v.  Abbott,  372.  as  the  first  day  of  Easter  Term.    Doe,  dem. 

40.  Where  the  Court,  from  the  pressure  of  F^odsham  v.  Roe,  175. 

business,  allows  motions  for  new  trials  to  be  made  50.  A  notice  of  executing  a  writ  of  trial  need 

after  the  first  four  days  of  Term,  notice  should  not  state  the  hour  at  which  it  is  to  take  place. 

be  given  in  each  case  of  such  leave  having  been  Minster  v.  Scoone,  293. 

granted,  or  a  judgment  signed  on  the  morning  51.  The  Court  will  allow  execution  to  be 

of  the  fifth  day  before  the  motion  for  a  new  trial  issued  under  the  Stat.  19  G.  3,  c,  70,  s.  4,  on  a 

is  disposed  of,  will  be  regular.     Doe,  dem.  verified  copy  of  the  judgment  in  an  inferior 

Duncan  v.  Edwards,  566,  Court,  if  the  original  judgment  has  been  acci- 

41.  A  jury  having  found  that  the  rent  reserved  dentally  destroyed  by  fire.  Cheeaewright  v. 
on  a  lease  by  a  corporation  was  collusively  re-  Franks^  208. 

served,  and  that  the  real  value  was  greater,  -2.  In  an  action  of  libel,  pleas,  not  guilty,  and 
acconling  to  the  Stat  5  &  6.  W.  4,  c.  76,  s.  97,  a  justification  ;  replication,  similiter  and  de 
the  tenant  elected  to  pay  the  increased  rent,  and  injuria  ;  verdict  for  the  defendant  on  the  general 
indorsed  the  finding  of  the  jury  on  his  part  of  issue,  the  defendant  offered  no  evidence  on  the 
the  original  lease:  an  action  having  been  com-  P^ea  of  justification,  and  the  judge  directed  a 
rncnwd  against  him  for  the  increased  rent,  the  venlict  to  be  returned  on  that  issue  for  the  plain- 
Court  compelled  him  to  produce  the  lease  and  tiff:— A/cW,  that  the  plaintiff  was  entitled  to 
indoraement  for  the  inspection  of  the  plaintiffs,  enter  up  final  judgnent^  and  to  the  costs  on  the 
although  they  were  in  possession  of  another  part  second  issue.  Empmm  v.  Fairfax,  353. 
of  the  original  lease,  as  well  as  of  the  inquisition.  53  The  Court  will  not  draw  inferences  from 
Th€  Mayor  of  Arundel  v.  Holmes,  313.  facts  which  are  stated  in  a  special  case,  unless  a 

42.  On  moving  for  a  rule  to  compute  piinci-  power  to  do  so  is  given  by  the  parties,  and 
pal  and  interest  on  a  bill  of  exchange,  where  the  accepted  by  the  Court ;  and  semhle,  that  there 
initials  only  of  the  defendant's  christian  name  «re  some  cases  where  the  Court  will  not  exercise 
are  known,  there  must  be  an  aflidavit  that  the  such  a  power,  although  it  may  be  reserved.  Doe, 
bill  is  signed  by  initials  only.     Hilbert  v.  H  iV-  d.  Taylor  v.  CHsp,  593. 
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♦3'.  Afier  joinder  in  Jemuner,  the  Court  wiU  PRESCRIPTION  ACT.-  &e  Evn»ENC«,  5, 6. 

not  set  afflde  the  demurrer  as  ftivolous.    Mor-  affidavit,  s. 

ton  V.  Macintosh,  573.  PRISONER.— See  Arrest. — Praotioe,  25, — 

44.  After  a  defendant  has  had  time  to  plead  Warrant  of  Attorney,  I. 

on  the  terms  of  pleading  issuably,  if  the  plaintiff  l.  Tbe  twenty  days'  notice  required  by  the 

amends  the  declaration,  the  defendant  is  not  pre-  compulsory  clause  of  the  Lords'  Act,  roust  expire 

eluded  from  demurring  specially  to  the  declara-  before  the  first  day  of  the  Term,  in  which  it  is 

tioD.    Children  v.  Mannering,  326.  intended  to  bring  up  the  prisoner.    Ralph  v. 

45.  On  a  summons  to  set  aside  the  service  of  Jacobs,  53. 

a  writ  of  summons,  on  the  ground  of  a  misUke  «•  Notice  of  an  application  to  discharge  the 

in  one  of  the  names  of  the  defendant,  a  judge  defendant  under  the  Small  Debtors'  Act,  served 

ordered  that  the  plaintiff  might  amend  the  writ,  on  the  attorney  of  the  plaintiff,  is  not  sufficient 

on  payment  of  costs :— //e/rf,  that  the  defendant  to  entitle  the  defendant  to  a  rule  absolute  in  the 

not  having  appeared,  the  plaintiff  was  not  bound  fi«t  instance.     Golding  v.  Creswell^  86. 

to  act  on  this  order,  but  might  abandon  the  writ ;  3.  On  giving  notice  of  a  motion  for  the  dis- 

and  that  therefore,  a  judgment  of  won  pros,  charge  of  a  prisoner  under  die  Small  Debtors' 

signed  by  the  defendant,  was  irr^;ular.    Solly  Act,  it  is  not  necessary  to  leave  a  copy  of  the 

y.  Richardson,  2^9.  affidavit,  on  wliich  the  motion  is  to  he  made. 

46.  The  order  of  a  judge  for  payment  of  a  W  ikox  v.  Lemon,  331. 
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tiff  might  rceorer  in  hq  action  for  money  paid  to 
ifaetue  of  the  defendant.  Catloifv.Simptm,l&1. 


fimnehiM.  QtiMv,  whether  it  i«  a  proper  mb- 
Ject  for  a  ^uo  tearranto,  7%e  Queen  v.  Ardt- 
dall,HO. 


QUO  WARRANTO.— See  MANDAMiia, 

MCKIOIPAI.  COBPOBATIOM,  5. 

1.  If  a  penon  is  selected  to  the  office  of  clerk 
of  the  peace  of  a  borou&h,  though  no  such  office 
actually  exists,  and  me  office  is  afterwards 
CTvateil,  and  die  person  le^j  elected  to  it, 
it  will  be  preanmed,  on  b  r^  for  an  informa- 
tion  in  the  nature  of  a  quo  learranto,  that  he 
clainiB  under  the  bst  valid  election,  unless  it  is 
■hewn  that  he  cUiniB  under  the  former  invalid 
mie.     T%eQueens.71icma*,9\2. 

8-  On  a  rule  for  an  information  in  the  nature 
of  a  quo  tearranto,  for  exerdiing  the  office  of 
town  clerk  under  an  election  at  a  meeting  of  the 
Gonncil,  it  will  be  presumed  proper  notices  of 
the  meeting  had  been  given,  according  to  the 
6Bth  section  of  £  &  6  W.  4,  c.  76,  unless  the 
contrary  appears  on  the  affidavits.    Id. 

3.  Basdnding  a  reiotaiion  for  the  appoint- 
uent  of  a  lawn  clerk,  is  a  ralid  displacing  (tf  him 
fiwn  the  office.    Id, 

4.  The  meeting  at  which  the  new  town  clerk 
was  appointed,  and  the  old  otie  displaced,  having 
been  an  adjournment  of  the  meeting  at  which 
the  olJ  town  clerk  had  been  appointed  ;  gutere, 
whether  it  was  necewary  that  notice  should  have 
been  given  to  the  old  town  clerk,  or  to  the  mem- 
boa  of  the  town  coundL    Id. 

6.  Where  a  relator  appbes  to  discontinue  under 
T  W.  4,  and  1  Vict,  c  78,  a.  SO,  he  is  entitled 
to  coats  only  up  to  the  time  of  passiag  the  Act 
The  Queen  v.  Robert*,  486. 

6.  Where  a  franchise  has  been  exercised  from 
•o  remote  a  period  that  the  first  exercise  of  it 
cannot  be  distinctly  traced,  nor  ita  origin  at  all 
certainly  assigned,  and  it  has  never  boine  ex- 
press reference  to  any  authority  given  by  Sta- 
lutcH  in  pari  materiii,  but  has  beoi  reccKnixcd 
by  many  Statutes,  s(»ne  going  back  to  a  ^tant 
period,  one  considerably  more  than  a  century 
back,  in  very  cle^r  language  confirming  it,  and 
has  never,  till  modem  times,  been  serioualy  re- 
■iated,  even  by  parties  interested,  and  sufficiently 
powerfiil  to  oppose  it,  the  Court  will  not  suhject 
It  to  inquiry  by  qua  learrartlo,  because  tlie  pre- 
cise charter  or  statute  cannot  be  shown  to  which 
the  gram  of  the  franchise  can  be  expressly  re- 
ferred, and  the  earliest  3tatttte  rdative  to  the 
mbject  matter  does  not  notice  it,  and  the  mode 
of  exercising  it  has  not  been  aniform,  or  because 
(Sections,  difficult  to  answer,  may  be  niaed 
against  the  evidence  in  support  of  any  legal 
origin  of  the  franchise.  The  right  excrciied  oy 
the  Vice  Chancellor  of  the  Univendty  of  Cani' 
Mdge  to  grant  ale-taouae  heencei  —  '"-'■    ■ 


T.  Upon  a  quo  v>  ,  _ 

upon  the  defendant  to  shew  by  what  antboiity 
he  exercised  the  office  of  town  coancillor,  the 
relator,  for  the  purpose  of  proving  that  diftd'* 
fendant  had  not  a  m^ority  of  votes  at  the  elli^ 
tion,  offered  the  voting  papers  in  evidence. 
They  were  produced  by  the  town  derit,  who 
stated  that  he  had  been  appointed  to  13»  office 
since  the  election,  and  that  the  papers  wne  re- 
ceived by  his  clerk,  from  ^e  clerk  to  the  former 
town  clerk ;  that  they  had  remained  in  his 
office  since  uiat  period,  and  had  been  shewn  to 
the  burgesses  upon  the  payment  of  the  usual 
fee ; — Held,  that  the  papeia  were  not  suffidentiy 

Cved ;  and  that  the  persons  through  whose 
ds  they  had  passed  ought  to  have  been  called 
to  identify  them.  The  Queen  v.  Ledgard,  487, 
8.  The  defendant  pleaded,  that  being  duly 
qualified,  he  was  ascertained  to  be  one  of  the 
candidates  at  an  election  of  councillora,  who  had 
a  majority  of  votes,  and  was,  therefore,  dnlv 
elected  a  councillor.  The  replication  traversed 
the  plea,  whereupon  issue  was  Joined ; — ifeU, 
that  the  relator  was  not  bound  to  prove  that 


9.  A  councillor  hi^tg  ceased  to  be  terastered 
'  VMn-payment  of  pooi- 
ii  n^aired  the  returning 


n  the  burgess  loD  J 


officer  to  hold  a  newileetion  to  fill  up  the  va- 
cancy  which  it  was  alleged  had  happened  under 
j  &  Q  W.  4,c.  76,  a.  88,  and  ontusreftasal  to 
do  so,  a  mandamus  was  applied  for : — Held, 
that  a  mandamus  could  not  be  granted,  but  that 
the  proper  mode  of  proceeding  was  byafuo 
iearranlo  The  Queen  ex  part*  Fripp  v.  jifojnr 
of  Brittot,  93. 

10.  A  freeman  of  a  borou^  aSter  having 
voted  at  the  election  of  members  for  a  borough, 
was  subsequently  struck  off  the  freeman's  rvU, 
and  it  did  not  appear  that  there  waa  any  pro* 
perty  in  the  bnou^  in  which  the  freemen  were 
mteresied  -.—HM,  that  he  waa  not  in  possasion 
of  such  a  franchiae,  as  a  quo  tsarranto  would  tie 
for  usurping.     The  Queen  v.  Pepper,  135. 

11.  The  1  Vic  c.  Tg,Bec  13,  enacts,  that  in- 
formation by  way  of  <pu>  tmrranto  a^unst  any 
mayor,  alderman,  councillor,  or  burgess,  shall  he 
prosecuted  wi^in  one  year-  QiHre,  whether 
tills  includes  applications  ags'     '  '      —      " 
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4.  A  notice  in  the  form,  "Tftke  notice,  you 
are  hereby  required  to  give  in  u]>oii  oath,"  t^e., 
■ufficieatly  ibewt  the  creditor's  intention  to  bnnf; 
Up  a  priconer  under  the  coinpulmry  ctauies  of 
the  Lordi'  Act.     In  re  VVetton,  V9A. 

5.  lftfaeiloticeatatei,thattheohjectofhrinc- 
ing  mp  the  piuoner  ii,  that  taii  estate  may  be 
■Higned  and  oonvejed,  according  to  the  Act,  it 
ii  luffideat,  without  stating  olio  that  it  may  be 
divnted  oat  of  the  pmoner.    Id, 

6.  It  it  DO  objection  to  the  discharge  of  a 
derendant  under  the  Small  Debton'Act,  thathe 
hai  already  claimed  hia  sixty  daya  under  the 
Lor'b'  Act,  which  time  has  not  yet  expired. 
Fenner  v.  Oxeniam,  303. 

T.  The  mar«hal  cannot  of  his  own  power, 
under  the  rule  of  H,  T.  S  W.  4,  f.  8S.  diacharge 
a  ptiaoner  who  ii  miperaedeable.  Spencer  v, 
JVeioton,  303. 

8.  It  is  not  auiScient  for  the  marahal,  on  i 
shewing  cbuk  againat  the  usual  tide-bar  rule,  to 
acknowledge  a  penon  ia  in  his  custody,  for  the 
purpoteofchai^Dg  him  in  execution,  to  state 
that  the  person  is  not  in  his  cu8to<ly,  vrithout 
itating  bow  he  has  ceased  to  be  in  his  custody,  i 
H. 

9.  Quart,  whether  affidavits  may  be  read  in 
answer  to  affidavits,  tileil  againsta«de-har  rule,  , 
which  is  obtained  without  an  affidavit     Id. 

'0.  ^%mUB,tbalinoTd«rtoentitle&derendant 
lo  I  it  discharge  undia'  mjM  <^-eo.  3,  c.  193,  the 
year  that  he  baa  been  a^Hton  niuet  have  been 
immetlialely  before  the  application  to  Court. 
Strabbing  v.  M'Orath,  418. 

1 1.  In  order  lo  entitle  a  defendant  to  a  rule 
absolute  in  the  first  instance  for  his  discharge 
under  the  48  G,  3,  c.  883;  10  days' notice  must 
be  given  before  the  inlendeii  day  of  application, 
and  it  is  not  sufficient  if  it  is  10  days  before  the 
actual  day  of  application.  Tanner  v.  Smart, 
901. 

19.  A  prisoner  was  taken  into  custody  upon  an 
atucbment  for  non-payment  of  costs  on  tbe  3(1 
February,  and  on  the  2Blh  April  an  application 
wa*  made  to  <lischarge  him  upon  the  gnwiid  of 
irregularity  in  the  execution  of  the  writ : — Held, 
that  the  application  wai  loo  late.  The  Queen 
V,  ISurgeii,  924, 

13.  It  is  no  ground  of  objection  that  the  ap- 
I   discharp;e   was  made   at   the 
who  took  out  the  rule  in  the 
attorney,  without  any  authority  froii 
the  attorney.     Id. 

PRIVILEGED  COMMUNICATION. 

IVhere  a  candidate  for  the  representation  of  a 

borough,  circulated  an  addrpss  to  the  electors, 

asking  foi  their  sutfraj^ef,,  ami  claiming  to  be  a 

lit  ami  proper  person  lo  represent  them  in  par- 


liament; and  an  elector  of  that  boron^  pab> 
lishcd  in  a  newspaper  two  lett«n  aililreneJ  to 
the  candidate ;  the  first  in  answer  to  tbe  or* 
cular,  and  the  second,  in  consequence  of  (be 
treatment  be  had  received  from  the  candidate  on 
the  day  of  nomination  at  the  hostings,  and  bodi 
letten  contained  imputationB  on  the  private  dia- 
racter  ofthe  candida'e:— /feM,  in  an  acaon  fw 
libel,  brought  by  the  candidate,  that  the  elrttcr 
could  not  claim  protection  as  for  privilege  com- 
Duneombe  v.  Daniti,  101. 


PROHIHITinN.— See  Eoolekiastic&l  Lj'. 

1.  A  party  who  appeals  to  the  Judicial  Con- 

mittee  of  the  Priv^  Council,  again^  a  deene  of 

an  inferior  Ecclesiastical  Coart,  it  not  tbenbj 


9.  In  a  cate  where  the  qneation  in  dispute  in 
the  Ecclesiastical  Court,  waa  the  enforcement  of 
the  payment  of  a  church  rate ;  and  the  rate  ap- 
peared to  be,  according  to  the  rules  of  the  nini- 
mon  law,  bsjl  upon  the  face  of  it : — HeU,  dnt 
that  circumstance  would  not  justify  this  Conn  ia 
presuming  that  the  Judicial  Committee  would 
wrongly  dJecLde  the  common  law  i^oestiOD,  when 
sitting  upon  an  appeal  ai  the  Supreme  Ecck- 
uastical  Court  of  toe  country  ;  sind  a  role  for  i 
prohibition,  obtained  on  that  ground,  was  there- 
fore discharged.    Id. 

3.  Where  the  Quarter  Seauont  allownl  Ae 
accounts  of  some  parish  trustees,  which  had  hoc 
been  previously  submitted  to  the  parish  anditen 
under  the  General  Vestry  Act,  aa  they  onght  lo 
have  been,  this  Court  refused  a  prospective  fn- 
bibition  Eo  prevent  tbe  Quarter  Sessions  allowiif 
the  next  half-year's  accounta.  Tht  Qaeea  v. 
Tlie  Joiticet  of  Middkeex,  ex  parte  tke  PariA 
of  St.  Pancrat,  183. 

4.  Prchibition  is  not  grantable,  hecaose  tbe 
construction  of  an  Act  of  Pariiament  may  eome 
in  question  before  an  Ecclesiastical  Court.  H*B 
V.  Maule,  3D9. 

5.  Whether  prohibition  will  lie  to  an  Ecde- 
siastical  Court  after  a  libel  for  non-payment  of 
church  rales  has  been  admitted  to  proof,  and 
before  sentence,  upon  the  ground  that  tbeCoatt 

I  is  aboul  to  misconstrue  an  Act  of  Parliament; 
quare.     lituat  v.  Haraood,  515. 

PROMISSORY  NOTE.— See  Bnj.  w 
ExciiANOi:,~P[XAi>iNe,  9. 

After  tbe  making  and  drculalian  of  a  joinl 
and  several  promissory  nolea,  wliidi  the  t^- 
tifT  had  signeil  as  surety,  the  defendant  u 
principal,  another  person  ugned  it  ibo  u 
surety.  The  plaintiff  having  paid  half  the 
amount  of  the  note : — Held,  that  tbe  additios 
did  not  invalidate  the  noic,  and  that  tbe  plaii^ 
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■glrtniteB.  The  recognizance  was  afterwards 
engrossed,  and  sent  to  the  Sessions,  but  without 
bmg  signed  by  either  of  the  justices.  When 
&e  Appeal  was  heard,  the  Sevions  determined 
that  the  appellants  were  bound  to  shew  that  a 
perfect  recognizance  was  entered  into,  within 
the  time  limited  bv  the  statute,  viz.  five  days 
after  the  notice,  and  dismissed  the  appeal.  The 
Court,  without  determining  that  it  was  incum- 
bent on  the  appellants  to  give  such  evidence : — 
Held,  that  the  objection  could  not  be  taken,  as 
the  recognizance  appeared  to  be  sufficiently 
taken.  The  Queen  v.  The  Justices  of  St.  aU 
bans,  680. 

RULES  OF  CX)URT. 

1.  Justification  of  special  bail,  143. 

2.  Specialjuries  in  replevin,  143. 

3.  Rules  of  court  delivered  out  in  vacation,  143. 

4.  Affidavits  sworn  before  a  commissioner  in 
the  county,  or  a  judge  of  assize  on  the  circuit,  143. 

5.  Filling  and  indexing  affidavits,  143. 

6.  Filing  plea  and  consent  rule  in  actions  of 
ejectment,  144. 

7.  Payment  into  court,  287. 

8.  Proceedings  by  plaintiffs  after  payment  into 
court,  288. 

9.  General  issue  by  statute,  288. 

10.  Payments  credited  in  particulars  of  demand, 
288. 

11.  Exception  relative  to  claims  for  a  balance, 
288. 

12.  Pleading  of  payment,  288. 

13.  Staying  proceedings  in  actions  on  bDls  or 
notes,  288. 

14.  Apportionment  of  fees  paid  by  attomies  on 
their  admission. 


Rules  of  Court  on  which  Decisions  are  reported, 

T.  31  Geo.  3.     Ex  parte  Collins,  173.     Ex  parU 

Jesse,  173.     Ex  parte  Prosser,  174. 
E.  6  Geo.  4.     Ex  parte  Lyons^  1 74. 
T.  1  Will  4,  V.     EUitytt  v.  Guttendge,  41. 
T.  1  WiU.  4,  III.      Willef's  bail,  76. 
H.  2  WiU.  4,  V.     Galey,  Hacksworth,  4] , 
H.  2  Will.  4,  L     Wealherall  v.  Long,  58. 
H.  2  Will.  4,  I.  72.      White  v.  Cameron,  169. 
E.  2  Will.  4.     Ex  parte  Lyons,  174. 
E.  2  Will.  4.     Doe  d.  Frodsham  v.  Roe,  175. 
H.  2  Will.  4,  I.  90.     Tanner  v.  Smart,  201. 
H.  2  Will.  4,  I.  29.     Tory  v.  Stevens,  298. 
H.  2  WiU.  4,  I.  85,  87,  88.     Spencer  v.  Newton, 

803. 
H.  2  WiU.  4,  I.  8.  110.     Gore  v.  Morphew,  331. 
H.  4  WiU.  4,  I.  72.     Todd  v.  Gompertz,  69. 
H.  4  Wni.  4.     Handford  v.  Handford,  200. 
H.  4  WiU.  4,  8.  5.     Kinglake  v.  Peckham,  301. 

Evans  v.  Davis,  360. 
H.  4  WiU.  4,  7.     Robinson  v.  Messenger,  369. 
H.  4  WiU.  4,  20.     Doe  d.   Wright  v.  Srnith,  429. 
H.  4  WiU.  4,  8.  15.     Hodges  v.  Dil^.  570. 
H.  6  WUl.  4,  Ex  parte  Jesse,  173.    Ex  parte  Col. 

tins,  173.     Ex  parte  Bailey,  175 
H.  6  WiU.  4.    Ex  parte  Henry,  585. 
H.  1  Vic    Doe  d.  Cox  v.  Brown^  204. 


SET  OFF. 


In  assumpsit  by  the  assignees  of  R.,  a  bank- 
rupt, the  declaration  stated,  that  in  consideration, 
that  R.;  before  his  bankruntcy,  would  seH  oertain 
goods  to  the  defendant ;  tne  defeoduit  agreed  to 
pay  for  the  same,  prani|it  two  months,  or  by  an 
acceptance,  and  avemd  die  delivery  of  the  flMB^ 
and  the  refusal  of  the  defendants  to  jiy  Ip 
acceptance  or  otherwise;  alleging  as  mmage^ 
that  thereby  R.^  before  he  became  a  bank- 
rupt^ was  deprived  of  the  use  and  benefit  dT  an 
acceptance,  and  of  aU  the  benefit  which  would 
have  resulted  from  discounting  the  said  accep- 
tance ;  and  that  he  was  put  to  great  loss  and 
inconvenience ;  and  his  estate^  appUcable  to  the 
discharge  of  his  just  debts,  was  by  reason  of  the 
non-payment  for  the  said  goods^  much  dimi- 
nished in  value: — Held,  that  a  set-off  was 
pleadable. 

Semble^  per  Williams  and  Coleridge,  Js.,  that 
the  injury  caused  to  a  creditor  by  the  non-pay- 
ment of  a  debt  in  the  manner  agreed  on  between 
the  parties^  may  form  the  sul^ect  of  special 
damage9.which, if  distinctly  and  properly  plouied, 
would  exclude  the  defendant  from  the  right  of 
set-ofp.    Groom  v.  West,  638. 

SETTLEMENT.-iSw  Pooh,— Sb8bion8,  1, 2, 

3,  4,  6,  6,  7,  8. 

SHERIFF.— 5'cc  Attachments^ S,  6.— Bail. 
Certiorari,  9. — Escape,  2.— I^tterplbad- 
ER,  4,  6. — FiMAmse,  6y  7f  37.— Sheriffs 
Court. 

1.  The  Court  wifl  not  reouire  a  sheri£r  to  be 
as  prompt  in  an  appUcation  lor  the  enhirgement 
of  the  time  for  returning  a  fi,/a»  on  the  ground 
of  several  claims  having  been  made  to  the  goods 
seized,  as  it  is  necessary  he  should  be  when  ap- 
plying under  the  Interpleader  Act  Ball  v.  Ball, 
206. 

2.  A  request  by  a  plaintiflP  to  a  sheriff  to  direct 
his  warrant  to  a  particular  officer  if  he  is  at  home, 
and  if  not,  to  any  officer  he  thought  proper,  does 
not  make  him  a  special  baiUff  so  as  to  take  away 
the  responsibility  from  the  sheriff.  Corbet  v. 
Brown  and  Patisson,  300. 

3.  A  return  to  a  ^.  fa.,  that  the  sheriff  has 
seized  goods  under  that  and  another  writ,  is  bad. 
Wintle  V.  Lord  Chetwynd^  581. 

4.  The  return  stated  that  the  goods  remained 
in  the  sheriff's  hands  for  want  of  buyers : — Held, 
that  it  was  also  bad  for  not  stating  the  value  of 
the  goods,  although  the  sheriff  would  not  be 
bound  by  that  value.    Id, 

SHERIFFS  COURT.— See Cosw,  10,  25.— 
Evidence,  4.— New  Trial,  2. — Practice, 
28,50 

1.  A  sheriff  having  refused  to  amend  the  re- 


cord,  which  contained  th«  word*  "  ind  not ! 
dbewbere,"  which  wonli  were  not  in  die  accefK- 
■nee,  the  Court  tdWd  to  nonniit  the  pluuulF, 
but  directed  t  anr  trial.  Siggeri  r.  Nieholt,  A88. 

H  no  power  to  adjourn 
OMKly  for  the  purpote 
olltain  evidence  to  anp- 


JB£^ 


raldxn 
lindfftoi 
Wutton  T.  RutiU,  196. 


SLANDER— See  Libei. — Plbasdio,  II. 

STAMP.— See  Evidbnor,  II.  12. 

1.  In  auumptit  oa  a  contract  caUatetal  to  a 
hill  of  exchange  in  which  were  pleaa  denving 
the  contract,  and  the  endoraement  of  the  hill  i — 
HM,  that  the  biU  must  be  produced,  and  the 
ingiifficiencT  of  the  itamp  might  be  olgected  to. 
Burnet  v.  ffedwn,  80. 

3.  H.  and  J.  being  indebted  to  their  bankers, 
Rorda  anil  Co.,  wrote  the  following  letter  to  the 
deKudonta,  who  were  agenta  through  whom  H. 
and  J.  were  accuttoined  to  diapose  of  their 
numnfactuied  goods: — "  We  now  authorize  yon 
to  jay  to  Means.  Royda  and  Co.,  after  you  have 
paid  younelvea  the  balance  we  owe  you  from 
the  net  proceeds  of  our  shipments  to  your  foreign 
establiinnieiits  to  the  present  date,  one  half  of 
tfaereniainder  of  the  proceeds  of  said  shipments, 
prorided  the  HUne  shall  not  exceed  the  mm  of 
S,000l. :  "StU,  that  thU  was  not  an  order 
^ch  requi^  to  be  stamped  as  a  bill  of  ex- 
change.    Hutehinmn  v,  Stj/iaertk,  730. 

3.  Where  tOOL  was  dne  upon  a  mortgage, 
and  the  mortgagee  adTueed  a  further  sum  of 
1000/.,  and  by  a  mortgaM  daed  a  further  secii~ 
ritr  was  given  to  lecure  the  whole  of  the  prind- 
pal  aom  of  16CKV. :  Held,  that  an  advahrem 
stamp  on  the  lOUW.  and  a  %&».  deed-stamp  waa 
Lant  v.  Peace,  27 1 . 


4.  £300  was  secured  by  a  mortage  deed,  and  it 
contained  a  proviBo  that  until  it  was  repaid,  the 
mortgagor  should  pay  alt  annual  and  other  taxes, 
rates,  duties,  aaaeBsments,  and  chai^^  whatsoever, 
whidi  might  be  payable  in  respect  of  the  pre- 
mises ;  and  that  after  the  said  SOO/.,  and  such 
other  payments  should  be  repaid,  the  mortgagee 
would  re-convey ;  it  also  contained  a  covenant 
from  the  mottgagor  to  pay  the  principal  sum, 
and  all  annual  ana  other  taxes,  &c.  :^H»bt,  that 
an  advaiorem  stamp  on  the  300/.  was  suffi- 
cient, under  55  Geo.  3,  c.  184.  Doe.  dem. 
Jtferoervn  v.  Bragg,  589. 

5.  A  defendant  traded  on  his  own  account, 
and  also  as  partner  with  one  W.,  under  the  firm 
of  T.  and  W.  Goods  belonging  to  himself  indi- 
vidually, and  also  goods  belonging  to  the  firm 
had  b^n  shipped  to  England ;  and,  on  their 
arrival,  the  defendant  ap^ied  for  both  parcel 
and  signed  an  undertaking  to  pay  freight  for 
them  in  the  name  of  the  partnerahip,  but  com- 
menoed  with  the  memorandum,  "  1  hereby  eO' 


takiiigwaaiffoducedirid]  a  aing^atiunpaffiztd: 
and  it  waa  odd  t(be  ailiiiisailJi,  as  ccMiaialingof 
but  (Hie  entire  agreeoient,  founding  an  actin 
againut  the  defendant  aa  to  the  frcignt  fcr  bsdi 


STANNARIES  A(^. 

Thia  Court  haa  no  power  ander  the  Court  of 
the  Stannaries'  Act,  6  and  7  Will.  4,  c.  IM, 
where  a  party  removes  out  of  the  juriadictian  of 
diat  Conn  to  isaue  executiou,  if  it  is  cm  a  final 
decree  on  the  Equity  side  of  the  Court.  Hanej 
-   Gilbard.SSd. 

STATUTES 


Edw.  3,  sL  4.    Wein.      WiOamt  v.  Wiba, 
177. 
a  H.  6,  c   9.     Forcible  entry.     Rtg.  v.  Bemtr. 

345. 
b  Eliz.  c   23.       Writ  de   Excommunicato  Ca- 
piendo.    Reg.  V.  RidttUt,  685. 
43  Eliz.  c  6.  (Costs).  7<JA  i.  WaUim,  85.  Tlo- 

nuu  V.  Daoit,  3S3.  PvneU  v.  Han,  392. 
21  Jac.  I,c.  16.     Statute  of  limitations.     tUtt 


22  &  23  Oh.  2,  e.  9.  PurttBt.  Horn,  392.  Tiamu 

9&'l0iria'3,cl&.    (Award).    AraibOovqi, 

40fi.     I»rtSauth,*OG. 
4  Ann.  c.  16.     Coats.     BoUkem   \ 


2  Geo.  2,  c  23.     BIipU  v.  Halop,  461. 
4  Geo.  2,  C.  28.   Mortgage.   Pooh  v.  WarTBi,il%. 
7  Geo.  2,  c.  20.     Ejectment  by  Mortgage.    Dm, 
Sia^uon  T.  Bam,  49.    Dot  d.  Cox  v,  Brom, 


Dramatic  perfor 


204. 
10  Geo.  2,  I 
y.  yo(«,219. 

13  Geo.  2,  c  xxia.  Foundling  hosmtaL  Big  *. 
The  Direeton  of  the  Poor  of  Si.  Pamena,  96. 

14  Geo.  2,  c.  17.  Judgment  as  in  case  of  DooniL 
Doe  d.  Ben/er  v.  Docker,  207. 

25  Geo.  2,  c  36.  Diamatic  perfonnancea.  Lerj 
V.  ¥ata.2l9. 

32  Geo.  2,  c;  28.  Lords'  Act.  Rahik  *.  Jaai*, 
aa     /■  re  WettoM,  293. 

7  Geo.  3,  c.  64.     (Coats).     iJ^.  v.'  Johrn,  897. 

7  &  8  Geo.  3,  c  75,  s.  57.  WateRnan's  Act  Tit- 
ddly.  Combt,b. 

13  Geo.  3,  c,  78,  (Highway).  Kildunt  f.  Om- 
mtW  45.  TheQiieeitv.I»lulfiiaiiUo/M—gi^ 
in  Menxagt,  438. 

19  Geo.  a,  G.  70.  Removal  of  judgment  bom  in- 
ferior court.      Chteteicright  v.  Framkt,  208. 

33  Geo  3,  c.  54.  (Friendly  Society).  Btg.  v. 
TkeJiatieaef  Cambridgetkin,  451.  Btg.  v- 
Lord  Godofphin,  451. 

39  &.  40  Geo.  3,  c.  99.     Pawnbrokcn.    Stj. 

Goodbvrn,  363. 
-~    '    >.3,c.46.  (Costs),  ibbiuoav.  mitalnA 


67. 


-  jtfamoMl 


30a 


Di 


S4  Geo.  4,  c.  46.   /ZmoUs  y.  Mathew^  542. 
4^eo.  3,  c.  123.     (Small  Debtors*  Act).     Tan^ 
ner  v.  Smart,  201.     VeAter  v.  Oxenkam,  302. 

Ift/box  T./^M^,  331. 

StrMmgS.  M'Graph^  416. 

53  Geo.  3,  c.  141.    (Mnnoml  oi  Annuity).    Fen 


Y.  Backhouse^  658. 

54  Geo.  3,  c.  107.  T  Bated  inhabitant,  evidence 
of).     Doe  d.  BouMfte  ▼.  AdderUy,  527. 

55  Geo.  3,  c.  51.  Notice  of  appeal.  Reg,  y.  Re- 
corder of  Carmarthen^  222. 

55  Geo.  3,  e.  e8.     Reg,  v.  Stoke,  394. 

55  Geo.  3y  c.  127.     De  excommunicato  capiendo. 

R«g.  V.  Ricketts,  685. 
55  Geo.  3,  c  184.     Stamps.    Lant  y.  Pearccy  27 1. 

Doe  d.  Merceron  v.  Brag^,  529. 
57  Geo.  3,  c.  94.     Notice  ot  appeal.     Reg,  v.  i2e- 

corder  of  Carmarthen^  222. 

57  Geo.  3,  c.  Ixix.  Compensation  under  Drainage 
Act.  Reg.  v.  Committee  of  Trustees  under  Louth 
Holland  Drainage  Act,  647. 

58  Geo.  3,  c.  45.  Cburch  Building  Act.  Blunt 
Y.  Harwoodj  515 

58  Geo.  3,  c.  69.  Vestry  Act  Reg,  v.  St,  Mary 
Lambeth,  898.     Blunt  v.  Harwood,  515. 

59  Geo.  8,  c.  31.  Reg,  y.  Lords  of  the  Dreasury, 
3S2. 

59  Geo.  3,  c.  134.  Church  Building  Act.  Reg, 
Y.  Stocke,  394.     Blunt  y.  Harwo<Hl,  bib. 

1  Geo.  4,  c.  87.     (Ejectment.)    Doe  d.  Henry  y,  ( 
Roe,  178.     Doe  d.  SeUgood  y.  Roe,  206.     X>oe 
d.  Geldart  v.  i?o<;,  346. 

I  Sc  2  Geo.  4,  c.  78.  Acceptance  of  bills  of  ex- 
change.    Siggers  y.  Nicholls,  582. 

4  Geo.  4.    (Local  Turnpike  Act)    Reg,  y.  Rus- 

co«,  435. 
6  Geo.  4,  c.  16,  s.  75.     (Bankrupt)     Slack  y. 

iSAaip,  496. 
s.  127    Young  y.  Rishworth,  523. 

6  Geo.  4,  c.  125.  (Pilot  Act)  The  Queen  y. 
Chance,  54. 

6&  7  Geo.  4,  c.  96.  (Parochial  Assessment) 
Reg,  Y.  Lumsdaine,  587. 

7  Geo.  4,  57.  (Insolvent )  Doe  d.  Broughton  y. 
iStor«3^,  14.  Binns  v.  Tcwcy,  120.  The  Queen 
V.  Co}»mtMton«r«  q/*  Insolvent  Debtors'  Omrt  y. 
In  re  Hamlin,  502. 

7  Geo.  4^  c.  64.  (Error  in  Indictment)  Martin 
Y.  The  Queen,  380. 

7  &  8  Geo.  4,  c  30.     Queen  y.  Lowden,  551. 

4  Geo.  4,  c.  14.  (Limitation  of  Actions.)  Rout- 
ledge  Y.  Ramsay,  232. 

9  Geo.  4,  c.  14.  (  Written  Representation.)  Swemn 
Y.  PhUips,  374. 

9  Geo.  4,  c.  17.  (Corporate  Office.)  The  Queen 
Y.  Humphery,  470. 

9  Geo.  4,  c.  22.  Ck>sts  on  Election  Petition. 
Bailey  y.  Bond,  420. 

II  Geo.  4,  c.  38.  (Insolvent)  Doe d,  Broughton 
V.  Storey,  14. 

11  Geo.  4,c  64.     Neumany,  The  Earl  of  Hard* 

wick,  (Beer  Act^  284. 
U  Geo.  4,  &  1  Will.  4,  c.  70.     Conunencement  of 

Term.     Doe  d-  Fordsham  v.  Roe,  175. 
1  Will.  4,  c.  21.     (  (>)st8  of  Mandamus.)    Reg,  v. 

St.  Saviour's  Southwark,  234.    Ex  parte  Turner, 

305. 
1  Will  4,  c.  64,  8.  14.    Newman  y.  Earl  of  Hard. 

wick,2S4, 
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1  &  2  WDl.  4, c  82.    (Game.)  MiddUton  v.  Gale, 

352. 
1  &  2  Will.  4,  c.  38.     Licenced  Ministers.     R, 

Y.  Bishop  of  London,  151. 

1  &  2  Will.  4,  c  58.  Interpleadtr  Act  Bamea 
Y.  The  Bank  of  England,  50.  Woktrr,  NichoiU 
son,  181.     Newton  ▼•  Moody,  564 

2  Will.  4,  c.  X.  Paroddal  Rating.  Reg,  y.  Fnfiy 
o/  St,  Margaret,  Leicester,  673  ^  • 

2  &  3  Will.  4,  c.  39.  Service  of  Writs.  DeSm  ▼. 
Sherlock,  571. 

2  &  3  Will.  4,  c.  71.  (Prescriptioii.)  AppUyard 
y,  Bayley,  206. 

(Limitation  of  Actions.) 

Richards  y.  Fry,  1 16. 

3  &  4  Will.  4,  c  42.     Payment  of  money  into 

Ourt    Edwards  y.  Price,  82. 
Trial  before  under  Sheriff. 

Gibbin  v.  Randon,  203. 
■  Arbitration.   Doe  d.  Jones 


Y.  Powell,  553. 


—    (Amendment)    Doe  d 
Jones  V.  Powell,  5SS.     WkUwitt  y,  Scheer,  889. 
4  &  5  Will.  c.  76.   (  Poor  Law  Amendment  Act  > 
Reg,  V.  Justices  of  Worcester,  152. 

Reg,  Y.  Lavis,  632.  Reg.  ▼. 


5a^p,  158. 


Reg,  Y.  Brixham,  356. 
/{egf.  v.  Derbyshire,  865. 


4  &  5  Will.  4,  c.  40,  8.  2.      7A6    Qveeii   Y.   7VU 
Justices  of  Cambridgeshire,  451. 

4  &  5  WiU.  4,  c.  85,  8.  6.    Neumean  y.  Earl  of 
Hardwick,  284. 

5  &  6  Will.  4,  c.  50.    (Highway.)    Tke  Q^om 
Y.  Maughan  in  MeneagCy  438. 

5  &  6  W.  4,  c.  63.     Appointments  of,  to  offices 

by  justice  at  sessions.    Reg,  y.   Recorder  of 

Hub,  38b, 
5  &  6  Will.  4,  c.  76.    (Municipal   Corporations). 

Reg,  y,  Carmarthen,  2^12*  Reg,  y,  TownCounsei 

of  Leeds,  23. 
. Reg,  Ex  parte  Harvey  y^ 

The  Lords  of  the  Treasury,  31. 

■  Reg,  y.  Mayor  of  Bristol,  93. 

Reg,  v.  Mayor  of  Poole,  125. 

Reg,  y, Roberts,  160, 424, 426. 

■■>  Reg,  y.  Mayor  of  Evesham^ 


428. 
6  &  7  WUl  4,  c.  96.     Parochial  Assessment  Act 

Rm,  y.  Lumsdaine,  587. 
6  &  7  WilL  4,  c.  106.     Stannaries   Act     Harvey^ 

Y.  GUbard,bb2, 
6  Will.  4,  c.  xxxvi     C'Crtiorari  under  Railway 

Act.    Reg.  y,  Bristol  and  Exeter  Railway  Com^ 

pany,  654. 

6  oc  7  Will.  4,  c.  cxi.     Certiorui  uitder  Railway 

Act     Reg,  y,  Manchester  and  Leeds  Railway 
Company,  654. 

7  Will.  4,  &   1  Vic.  c.  56.     Attorney.   Prior  y. 
Smith  65. 

7  Will.  4,  and  1  Vic.  c.  78.     (Municipal  Offices), 

Reg,  y.  Pepper,  I35i 

Rea.  v.  Roberts,  424. 

7  wm.  4  &  Vic  1,  c  81.     (Municipal  Ck>rpofft, 

tions.)    Reg,  v.  Recorder  of  Ipswich,  337. 
I  Vict  c.  78.     (Municipal  Corporation).    Reg^ 

Y.  Mayor  of  Hardwick,  611. 
1  Vic.  c  78.    (Munidpid  Coiporation.)  Reg,  y. 

RaherU,ieO, 
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1  Vic.  c  78,  Reg.  v.  Same,  424. 

Eea,  V.  Saauy  426. 

1  &  2  Vict.  c.  110,  8.  7.     Arrest  on  Menie  Pro- 
cess.    CowU  T.  Bremner^  401. 

Aikoley  V.  Huqhety  402. 

' Re  I  V.  SkMriffa  of  Middlesex,  403. 

BoddingtOHY.  Woodky,  6G0- 

STATUTES,  Construction  op.^See  Sta- 
tutes. 

1.  Certun  persons  were  created  a  company 
by  Act  of  Paniaraent,  for  the  purpose  of  making 
and  maintaining  a  navigable  canal,  passable  for 
boats.  The  Act  provided  that  it  should  be  law- 
ful for  the  company  to  take  certain  tolls,  and 
that  aU  persons  should  have  free  liberty  to  navi- 
gate the  canal.  It  also  provided  that,  m  case  of 
a  boat  being  sunk  in  the  canal*  and  not  being 
weighed  up  by  the  owner  within  twenty-four 
hours,  it  should  be  lawful  for  the  company  to 
weigh  it  up,  and  detain  it  till  after  payment  of 
ezpences  tnereby  incurred  :—//e/(/,  that  these 
words  were  imperitive  upon  the  company  to 
weigh  up  a  sunken  vessel  after  the  expiration  of 
twenty-four  hours,  and  that  they  were  liable  in 
case  for  an  injury  caused  in  consequence  of  the 
vessel  not  having  been  weighed  up.  Parnaby 
V.  The  Lancaster  Canal  Company^  420. 

9.  If  a  subsequent  Act  of  Parliament  direct  a 
form  to  be  adopted,  which  is  given  in  a  previous 
Act,  the  form  is  thereby  incorporated  in  the 
subsequent  Act :  and  so  far  as  regards  the  sub- 
sequent Act,  will  not  be  affected  by  a  repeal  of 
the  previous  Act     The  Queen  v.  Stock,  394. 

4.  The  word  minister  in  5  &  6  \V.  4,  c.  76, 
s.  78,  is  to  be  interpreted  in  a  large  sense,  and 
applies  to  a  person  appointed  as  lecturer  to  a 
church,  although  another  person  had  been  ap- 
pointed and  acted  as  lecturer  to  the  sBme  church. 
The  Queen  v.  Tf^e  Mayor  of  Liverpool,  153. 

SUPERSEDEAS.— See  Bail,  10. 

TRESPASS.— iS'i'c  Conviction. — Pleading  21, 
24,  30,  38,  39. — Master  ani>  Servant. 

1.  In  trespass  for  driving  the  plaintiff's  sheep 
into  a  highway  and  leaving  them  there,  it  ap- 
peared^ that  the  sheep  had  escaped  from  the 
plaintiff*s  close  into  the  defendant's  close,  by  a 
defect  in  the  defendant's  fences:  Held^  that  the 
action  was  maintainable.  Semble,  that  the  de- 
fendant would  have  been  justified  in  driving  the 
sheep  back  to  the  plaintiff's  close.  Carruthers 
V.  IloUis,  264. 

2.  If  a  writ  be  set  aside  for  irregularity,  the 
attorncv  in  the  cause,  who  has  sued  it  out  and 
arrested  a  party  upon  it,  is  liable  in  trespass. 
Codrington  v.  Lloyd,  358. 

TROVER,— iStfe  Interpleader,  2 — Plead- 
ing, 16. 


TRnST£E — See  EyiraRCBy  14,  I3L— 

WwJL^  1. 

TUBNPIKE. 

1.  A  Local  TnmpikB  AcCy  after  aseertaimng 
the  toil  to  be  paid  by  horKs,  <kc^  ena<^  that 
horses,  &c.,  having  oaoe  pod  the  toll,  should,  on 
a  ticket  being  produceciC  Fus  free  during  the 
same  daj;  and  further  enacted,  that  the  toll 
payable  for  all  horses,  &c.,  drawipg  any  "  stage 
waggon,"  conveying  any  pasBengers  or  goods  for 
pay  or  reward,  should  be  paid  every  time  of 
passing  and  repassing  along  the  road:— ff^/^f, 
that  the  waggons  of  a  whaiSnger  employed  al- 
most every  day,  but  not  starting  at  regular  times, 
to  carry  out  goods  brought  by  the  canal  carriers 
for  peraons  in  the  neighbourhood,  and  collecting 
goods  from  the  neighbourhood  to  his  wharf  for 
transit  by  the  canal,  were  not ''  stage  waggons," 
within  the  meaning  of  the  Act,  though  die 
wharfinger  was  paid  for  the  carriage  of  each 
package  of  goods.     The  Queen  v.  Ruscoe,  433. 

2.  Semble,  that  the  word  "  stage,"  when  ap- 
plied to  a  carriage,  means  one  which  conveys 
goods  or  passengers  for  hire,  at  a  fixed  time, 
from  one  certain  spot  to  another.    Id, 

VSK—See  Estatb  Tail. 

VENUE: 

1.  An  attorney's  privilege  as  to  laying  the 
venue  is  confined  to  the  county  of  Middletts, 
and  it  does  not  extend  to  London.  Bradthaw 
V.  Barton,  417. 

VESTRY. 

A  committee  had  been  appointed  at  a  vestrj, 
duly  convened,  to  report  whether  it  would  be 
expedient  to  enlarge  tne  parish  church.  Some 
time  afterwards  notice  of  another  meeting  of  the 
vf stry  was  given  in  the  following  terms :  "  No- 
tice is  hereby  given,  that  a  meeting  will  be  held 
in  the  vestry-room,  on,  &c.,  at  nine  o'clock  pre- 
cisely, to  receive  a  report  from  the  church  com- 
mittee, and  to  adopt  such  measures  as  may  ap- 
pear necessary  for  carrying  that  report  iiito 
execution:" — Held,  that  this  was  a  sufficient 
notice  of  the  meeting  under  5S  Gea  3,  c.  43, 
and  59  Geo.  3,  c.  134,  (the  Church  BuUding 
Acts),  and  the  58  Gea  3,  c  69,  (the  \'estry 
Act.)    Blunt  V.  HartDood,  515. 

WATERMEN. 

By  the  57th  section  of  7  &  8  Geo.  3,  c.  75, 
entitled  "An  Act  for  the  better  regulation  of 
the  watermen  and  lightermen  of  the  river 
Thames,'*  the  Lord  Mayor  and  Aldermen  of 
London  were  empowered  to  make  such  rules  and 
bye-laws  as  they  should  think  proper,  tor  tlie 
regulation  of  "  boats^  vessels,  and  other  vnij}  to 
be  rowed  or  worked    within  Yantlet  Creek  and 


"!* 


mean. 
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WMgd^ ;  and  to  aiord  reasonable  penalties  for 
the  breach  thereof  >mBM,  that  the  Mayor  and 
Aldemen  had  authoril)r«nder  thi»  j|tt  to  make 
a  bye-law^ imposinffaMBaltyupoiiW  persons 
navigating  steam  WMiara  greater  rate  than 
Bre  miles  per  hour.    fti^deU  v.  Combe,  5, 


WARRANT  OF  ATTORNEY. 

1.  A  warrant  of  attorney  given  by  a  prisoner 
in  custody  M.  mesne  process,  to  a  person  at 
whose  suit  heis  not  in  custody,  need  not  con- 
form with  the  rule  of  H.  T.  2  W.  4,  I.  72. 
Weatherall  v.  Long,  58. 

2.  An  affidavit  to  set  aside  a  warrant  of  attor- 
ney, on  the  ground  that  it  does  not  conform  with 
that  rule,  is  sufficient,  if  it  appear  from  the 
statements  generally,  that  the  defendant  was  in 
custody  on  metne  process.    Id, 

3.  An  attestation  to  a  warrant  of  an  attorney 
given  by  a  person  in  custody  on  mesne  process 
in  this  form,  **  Witness,  Henry  King^  attorney 
for  the  defendant  at  his  request/  is  sufficient^ 
as  it  is  not  necessary  that  the  attorney's  declara- 
tion should  be  in  writing.  Todd  v.  Crompertz, 
69. 

4.  If  the  witness  was  the  plaintiff's  attorney, 
but  attested  as  the  defendant's  attorney,  it  is  not 
sufficient.    Id, 

5.  A  warrant  of  attorney  directing  judgment 
to  be  entered  up,  as  of  a  term  generally,  is 
good,  notwithstancUng  the  rule  of  H.  T.  4  W,  4. 

Id, 

6.  If  a  warrant  of  attorney  is  given  to  two 
persons,  one  of  whom  dies,  judgment  may  be 
entered  up  for  the  survivor  if  the  debt  survives. 
Hind  V.  Kingston  181. 

7.  If  the  defendant's  signature  is  attested  by 
the  party  to  whom  the  warrant  of  attorney  is 
given,  it  may  be  verified  by  another  person.  Id, 

8.  If  a  warrant  of  attorney  authorises  a  pner- 
son  to  enter  up  judgment,  without  mentioning 
his  executors  and  administrators,  the  Court  will 
not  allow  his  executor  to  enter  it  up,  although 
the  defeazance  states  that  on  non-payment  of  a 
certain  sum,  the  persons,  his  executors  and  ad- 
ministrators, may  enter  it  up.  Foster  v.  Ciag- 
gett,  182. 

9.  If  a  warrant  of  attorney  is  given  by  a  wo- 
man, aum  sola  judgment  on  it  may  be  entered 
up  against  her  husband  without  notice.  Hig- 
ginbottom  v.  HigginboUom,  407. 

10.  If  a  warrant  of  attorney  is  given  by  a  wo- 
man, after  which  she  marries,  and  a  judgment  is 
by  mistake  entered  up  against  her,  the  Court 
will  grant  a  rule  nisi  only  to  set  aside  this  judg- 
ment, and  enter  up  one  against  her  husband. 
Focock  V.  Fry,  408. 

11.  It  is  absolutely  necessary  that  a  warrant 
of  attorney  should  be  produced,  in  order  that 


judgiDMDt  may  be  signed  on  it.    Jacobs  t.  Ne^ 
vOfe,  408. 

12.  Judgment  cannot  be  entered  up  on  a  war- 
rant of  attorney,  even  though  die  defendant 
has  given  his  cciisent,  without  the  usual  affidaiit 
of  the  plaintiff  that  the  money  is  stUl  due,  unless 
the  absence  of  such  an  affidavit  is  accounted  for. 
Barton  v.  Turner,  419. 

WARRANT  OF  COMMITMENT.— See 
Commitment.— Pilot,  1,2, 

WAY. 

Trespass  q,  c,f.  Plea,  a  justification  that 
the  locus  in  quo  was  a  public  highway.  On  the 
part  of  the  plaintiff  was  offered  in  evid^ice  a 
document  dated  foily  years  previous,  and  signed 
by  thirteen  of  the  inhabitants  of  the  hamlet, 
since  dead,  in  which  the  road  lay,  stating  that 
they  had  met  together  to  consider  whether  it 
was  proper  for  the  inhabitants  to  repair  the 
road,  and  that  they  were  of  opinion  that  it  ought 
not  to  be  repaired,  that  it  was  not  a  public  road, 
but  a  private  one  belonging  to  Mr.  P.  Also  an 
agreement  twenty-three  years  previous,  made 
between  the  trustees  of  mx.  P.,  the  proprietors 
of  some  neighbouring  works,  and  the  officers  of 
the  hamlet,  by  which  it  was  arranged  that  the 
road  should  be  opened  on  the  condition  that  the 
pxoprietors  paid  6s,  yearly  to  the  trustees,  and 
furnished  cinders  for  the  road,  and  that  the 
cinders  should  be  taken  to  and  spread  on  Uie 
road  by  the  hamlet.  The  conditions  having 
ceased  to  be  performed,  the  road  was  closed ; — 
Held^  that  the  evidence  was  admissible;  the 
document,  as  proof  of  refoitation ;  the  agree- 
ment as  negativing  the  presumption  of  an  inten- 
tion to  dedicate  the  road  to  the  public.  Bar^ 
rowclough  v.  Johnson,  162. 

WEIGHTS  AND  MEASURES. 

The  appointment  of  inspector  of  weights  and 
measures,  under  5  &  6  W.  4,  c.  63,  in  a  boroiu;h, 
is  vested  in  the  recorder.  The  Queen  v.  The 
Recorder  of  Hull,  385. 


WILL. 


Covenant,  1. 


1.  A  testator  devised  his  lands  to  trustees  and 
their  survivors,  and  their  heirs,  (subject  to  a 
certain  annuity  and  to  the  payment  of  his  debts), 
upon  trust,  to  receive  the  rents,  issues,  and  pro- 
fits thereof,  and  to  pay  and  apply  them  mm 
time  to  time  unto  the  only  proper  use  and 
behalf  of  his  wife,  Mary,  during  her  me,  and  after 
her  death,  upon  trust,  to  apply  the  rents,  issues, 
profits  towards  the  maintenance  and  support  of 
his  daughter,  Isabella,  until  she  should  attain 
the  age  of  twenty-five  years;  and  from  and 
after  attaining  that  age,  then,  upon  trust  as  to 
his  real  estate,  subject  and  charged  as  afore- 
said, for  his  said  daughter,  Isabdla,  her  heirs 


\ 


k 
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ud  ungM  iiv  ever ;  and  be  pm  ud  dwfaal 
die  nine  to  her  araordi^dj.  But,  in  cue  it 
nioald  happen  that  hia  laid  danf^ter^,  IttheDa, 
depart  thu  fifewilhoot  leaving  iMie,  lawfkdlir 
begotten,  then,  be  gave  and  denwd  the  mu 
tneaniagi^  laMa,  tenemenla,  and  leal  ettate, 
onto  die  lenor  of  the  plnntiff  and  J.  D.  H^  their 
hmn  and  awlniii  tot  ever,  aa  tananta  in  com- 
mon. Ilwdtniaralao  cave  thetniateea  a  power 
of  laie,  sdndiiuoverwil  theheteditamenta  de~ 
viaed  to  dten,  for  the  paTment  of  debu  and 
I^adea,  and  dieyaald  a  part  of  the  lands  for 
ttaoae  pnrpoaea.  The  denaor'a  wife  died  in  hit 
lifetime,  and  after  the  deviaor'a  decease ;  and, 
after  attaining  twen^-one,  laabelU  Hodgnm 
Burred  a  leeoteij  of  tbe  lands  devised  to  her 
totheose  c^  herself  in  fee;  and  subiequentlv, 
in  eoosideraiioa  of  an  inteaded  raairiage  wiui 


ditiesi  mns(  be  given  lownn  before  hii  e^ 
ean  be  dHa;^.  Dot,  d.  Taglor  r.  Cru 
M3.        ^ 


appointed 
1  afur  civir 


dte  defendant  convejed  the  landa       

beiaelf  te  life,  with  remainder  to  hsr  intended 
hnaWd  for  life,  and  remainder  to  hendlf  in  fee. 
Hie  marriage  took  efi^  and  after  Imhella  H. 
bad  levied  a  fine  to  the  same  uses,  she  died, 
under  die  ■«  of  twentv-flve  :—HeU,  firtt,  that 
Isabella  took  an  eqnitaUe  eatate  tail  in  the  lands, 
wfaidi  vetted  en  the  deadi  of  the  deviMth 
SecmMg,  that  the  trateea  took  the  1^  otate 
In  foe.  anddiatthe  lemx  of  die  plunUff,  and 
J,  D.  H.,  had  an  equitable  remainder,  which 
was  baned  \n  the  reooverr  SBflfcied  bjr  Imbella 
HMlgtoii,  One,  dem.  Cxk^bm  v.  Etoart,  M6. 
%  When  an  estate  is  deviaed  to  the  hdrnposi 


and  W.  H.  his  executors,  and  afur  giving 
wife  his  freehold  and  leasehold  eatates  for  lii> 
directed,  that  after  the  decease  of  hU  wife,  li 
freehold  estate  and  household  goods,  &c.,  shod 
then  be  sold  b;  his  said  executors  in  tnisi.  m 
■U  the  inonej  he  equally  divided  beHreen  h 
children: — Held,  that  the  demise  gave  a  inei 
power  to  the  executors,  and  not  the  fee  in  tl: 
lands.  Am,  d.  H.  Hampton  v.  Shottrr,  bsS. 
6.  IFhere  a  testator  executed  a  will  b;  affii 
ing  his  mark : — Held,  that  this  was  a  good  n 
ecution,  although  it  appeared  that  he  v.is  a 
cuatomed  to  write  his  name.  Baktr  r.  Iknuiu- 
148. 

WITNESS— See  ATTACHnrasr,  7— 
Attomiev  si — Evidence. 

WRIT  OF  TRIAL.-See  ApFiDiVit,  13- 
Sbkrifp'b  Court. 
If  B  writ  «f  trial  omits  toaet  out  at  Icn^nh  ih 
fcHin  directed  by  the  rule  of  H.  T.  1  W.  I,  tli 
Court  will  arreat  the  judgment.  Handfini  i 
Hanidiford,iOQ. 


